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PREFACE  TO  THE  SEVENTH  EDITION. 

Two  important  decisions  of  the  Judicial  Committee,  which 
have  already  furnished  material  for  much  discussion  in  India, 
will  be  found  in  ^  §  663A  and  674..  In  other  respects  the  large 
number  of  new  cases,  which  are  included  in  this  edition,  have 
been  of  more  interest  to  the  individual  suitors  than  to  the  students 
of  law. 

GrOODRBST, 

Reading,  JOHN  D.  MAYNE. 

May  1906. 
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PREFACE  TO  THE  SIXTH  EDITION. 


The  increased  bulk  of  this  volume  is  chiefly  owing  to  the 
considerable  amount  of  new  material  which  I  have  found  at  my 
disposal.  Both  the  Privy  Council  and  the  Indian  Courts  have 
been  rich  in  decisions  of  unusual  importance,  particularly  in  regard 
to  the  law  of  adoption  and  wills.  My  friend  Rajah  Dharma  Pravina 
Thumboo  Chetty,  of  the  Mysore  Council  of  Regency,  has  been 
good  enough  to  furnish  me  with  a  complete  series  of  the  reports 
of  the  Chief  Court  of  Mysore.  The  recent  works  of  M.  Leon 
Sorg,  Chief  Justice  of  the  Court  of  First  Instance  in  Pondicherry, 
have  for  the  first  time  supplied  us  with  a  connected  view  of  the 
mode  in  which  questions  of  Hindu  Law  are  dealt  with  by  French 
jurists.  These  are  of  especial  value,  as  they  are  based,  not  merely 
upon  the  writings  of  the  Hindu  lawyers,  but  upon  formal  enquiry 
as  to  the  usage  at  present  prevailing  upon  each  disputed  point 
among  the  natives  subject  to  the  Pondicherry  Courts. 

The  investigations  of  the  Malabar  Marriage  Commission  have 
thrown  a  flood  of  light  upon  the  existence  of  polyandry  on  the 
West  Coast  of  India,  and  upon  the  character  of  the  unions 
contracted  under  its  influence.  These  are  further  supplemented 
by  the  Census  Reports  for  1891  of  the  States  of  Cochin  and 
Travancore,  and  by  Mr.  Logan's  most  valuable  Manual  of  the 
Malabar  District.  I  have  utilised  these  sources  for  the  purpose 
of  giving  a  brief,  and  I  hope  fairly  accurate  view  of  a  rather 
obscure  subject.  I  have  also  taken  advantage  of  this  opportunity 
to  glean  from  the  invaluable  reports  of  the  Census  of  India  for 
1891,  and  from  the  singularly  learned  work  by  Dr.  Maclean  on  the 
administration  of  Madras,  many  curious  and  interesting  instances 
of  local  usage  on  matters  of  domestic  law.  The  District  Manuals 
of  South  Canara  and  North  Arcot  abound  in  similar  information 
to  which  I  am  indebted. 
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Dr.  Jolly  has  again  placed  Indian  enquirers  heavily  in  his 
debt  by  his  new  work,  Recht  und  Sitte,  itself  only  a  segment  of 
an  Encyclopaedia  of  Indo-Aryan  research,  which  is  being  edited 
by  Dr.  Biihler.  The  first  chapter,  in  which  the  combined  results 
of  German  and  British  research  in  reference  to  Sanskrit  law  books 
are  focused  into  one  view,  is  of  immense  value. 

After  I  had  completed  this  edition  I  received,  through  the 
courtesy  of  Mr.  S.  Sitarama  Sastri,  a  learned  scholar  of  Madras, 
a  proof  sheet  of  a  translation  of  a  portion  of  the  commentary  of 
Visvarupa  on  Yajnavalkya,  of  which  even  Dr.  Jolly  only  knew 
from  citations  that  it  existed,  and  was  earlier  than  the  Mitakshara. 
It  is  very  curious,  especially  as  showing  the  gradual  development 
of  heirship  among  women.  As  to  daughters,  he  expressly  states, 
what  I  have  long  suggested  was  probable,  that  only  "  appointed 
daughters  "  took  by  inheritance  after  a  widow  :  while  he  seems 
to  limit  the  term  widow,  as  meaning  a  pregnant  widow,  who 
would  apparently  take  only  as  guardian  for  her  possible  son. 
The  discovery  at  so  late  a  period  of  a  copy  of  this  work  is  very 
remarkable. 

The  delay  in  the  appearance  of  this  edition  which  has  been  so 
long  promised,  arises  from  my  having,  in  consequence  of  the  large 
amount  of  new  matter,  requested  my  publishers  to  allow  all  the 
sheets  to  pass  through  my  own  hands.  The  cross-references  in 
the  body  of  the  work,  and  in  the  contents,  are  still  to  the  para- 
graphs, but  those  in  the  index  and  table  of  cases  are,  for  the 
first  time,  to  the  pages — a  change  which,  I  hope,  will  be  found  a 
convenience  to  the  reader. 

Inner  Temple,  JOHN  D.  MAYNE. 

August  1900. 
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PREFACE  TO  THE  THIRD  EDITION- 


»«•«• 


Since  the  publication  of  the  last  edition  of  this  work,  many  new 
materials  for  the  study  of  Hindu  Law  have  been  placed  within 
the  reach  of  those,  who,  like  myself,  are  unable  to  examine  the 
authorities  in  their  original  Sanskrit.  Professor  Max  Mailer's 
Series  of  the  Sacred  Books  of  the  East  has  given  us  translations 
of  the  entire  texts  of  Apastamba,  Gautama,  and  Vishnu,  by 
Dr.  Biihler  and  Dr.  Jolly.  Mr.  Narayan  Mandlik  has  supplied 
us  with  a  translation  of  the  whole  of  Yajnavalkya,  and  a  new 
rendering  of  the  Mayukha ;  while  the  Sarasvati  Vilasa  and  the 
Viramitrodaya  have  been  rendered  accessible  by  the  labours  of 
Mr.  Foulkes  and  of  Golapchandra  Sarkar. 

Judging  from  an  examination  of  these  works,  I  doubt  whether 
we  need  expect  to  receive  much  more  light  upon  the  existing 
Hindu  Law  from  the  works  of  the  purely  legal  writers.  They 
seem  to  me  merely  to  reproduce  with  slavish  fidelity  the  same 
texts  of  the  ancient  writers,  and  then  to  criticise  them,  as  if  they 
were  algebraic  formulas,  without  any  attempt  to  show  what  rela- 
tion, if  any,  they  have  to  the  actual  facts  of  life.  When,  for 
instance,  so  modern  a  work  as  the  Viramitrodaya  gravely  discusses 
marriages  between  persons  of  different  castes,  or  the  twelve  species 
of  sons,  it  is  impossible  to  imagine  that  the  author  is  talking  of 
anything  which  really  existed  in  his  time.  Yet  he  dilates  upon 
ail  these  distinctions  with  as  much  apparent  faith  in  their  value, 
as  would  be  exhibited  by  an  English  lawyer  in  expounding  the 
peculiarities  of  a  bill  of  exchange.  From  the  extracts  given  by 
Mr.  Narayan  Mandlik,  I  imagine  that  the  modern  writers  of 
Western  India  are  more  willing  to  recognise  realities  than  those 
of  Bengal  and  Benares.  Probably,  much  that  is  useful  and 
interesting  might  be  found  (amid  an  infinity  of  rabbish)  in  the 
works  on  ceremonial  law.     But  what  we  really  want  is  that  well- 
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informed  natives  of  India  should  take  a  law  book  in  their  hands, 
and  tell  us  frankly,  under  each  head,  how  much  of  the  written 
text  is  actually  recognised  and  practised  as  the  rule  of  every-day 
life.  The  great  value  of  Mr.  Narayan  Mandlik's  work  consists 
in  the  extent  to  which  he  has  adopted  this  course.  His  forth- 
coming work  will  be  looked  for  with  the  greatest  interest  by 
every  student  of  Hindu  Law. 

I  feel  a  natural  timidity  in  entering  upon  the  region  of  volcanic 
controversy  which  has  sprung  up  around  the  works  of  Mr.  J.  H. 
Nelson.  It  seems  a  pity  that  amid  so  much  with  which  everyone 
must  agree,  there  should  be  so  much  more  with  which  no  one  can 
agree.  When  he  denies  that  Manu,  Yajnavalkya,  and  the  Mitak- 
shara  form  the  recognized  guides  of  Dravidian,  or  even  of  Sudra 
life,  one  is  wilimg  to  accept  the  statement.  But  when  he  goes  on 
to  assert  that  Manu,  Yajnavalkya,  and  the  Mitakshara  are  them- 
selves without  autlionty  among  banskrit  lawyers,  or  have  authority 
only  among  obscure  and  limited  sects,  one  is  tempted  to  ask  what 
possible  amount  oi  evidence  he  would  consider  sudicient  to  estab- 
lish the  contrary?  Can  Mr.  Nelson  put  his  hnger  upon  any 
single  law  book  subsequent  to  the  probable  dates  of  Manu  and 
Yajnavalkya  in  which  tJiose  sages  are  not  referred  to,  not  only 
witli  respect  and  reverence,  but  with  absolute  submission  ?  If  the 
Mitakshara  is  a  work  of  no  autnority,  how  does  it  happen  that 
every  pundit  in  every  part  of  India,  except  Bengal,  invariably  cites 
V^ijnanesvara  in  support  of  liis  opinion  ?  Mr.  iN'elson's  grotesque 
suggestion  tliat  the  Mitakshara  dates  from  the  seventeenth  or 
eighteenth  century  is  dismissed  by  M.  Barth*  one  of  the  greatest 
of  living  Sanskrit  scholars,  with  the  summary  remark : — *'  Every 
orientalist  who  has  read  Golebrooke  will  answer  that,  if  that 
admirable  inquirer  had  foimd  nothing  better  to  write  about  the 
Mitakshara,  he  would  not  have  written  a  line  upon  the  subject." 
His  proposal  that  every  lawr  suit  should  commence  with  an 
exhaustive  enquiry  as  to  the  legal  usages,  if  any,  by  which  the 
respective  parties  considered  they  were  bound,  is  a  sly  stroke  of 

•  Hevue  Critique,  lb82,  p.   165 ;   the  article  contains  a  thorough  examination  of  Mr. 
Nelson's  views,  and  seems  to  me  to  ba  a  model  of  acute,  candid,  and  courteous  criticismi 
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humour  which  cannot  be  too  much  admired.  Coming  from  an 
opponent  it  might  have  been  considered  malicious.  I  fancy  that 
Mr.  Nelson,  as  a  Judge,  would  be  the  first  to  resist  the  application 
of  his  own  proposal. 

An  unusual  number  of  important  decisions  have  been  recorded 
since  the  publication  of  the  last  edition,  and  it  will  be  seen 
that  several  portions  of  this  work  have  been  re-written  in  conse- 
qaence.  The  law,  as  to  the  liability  of  a  son  for  his  father*s  debts, 
and  as  to  the  father's  power  of  dealing  with  family  property  to 
liquidate  such  debts,  seems  at  last  to  be  settling  down  into  an 
intelligible,  if  not  a  very  satisfactory,  shape.  The  controversies 
arising  out  of  the  text  of  the  Mitakshara  definmg  stridhanum 
appear  also  to  be  quieted  by  direct  decision,  and  the  conflicting 
view  of  woman's  rights  taken  by  the  Bombay  High  Court  has  at 
last  been  restricted  and  defined,  and  made  to  rest  upon  inveterate 
usage,  rather  than  upon  written  law.  A  single  decision  of  the 
Privy  Council  has  established  the  heritable  right  of  female 
Sapindas  in  Bombay,  and  recognized  the  all-important  principle, 
that  succession  under  the  Mitakshara  law  is  based  upon  pro- 
pinquity, and  not  upon  degrees  of  religious  merit. 

JOHN  D.  MAYNE. 
Inner  Temple, 

January  1883. 
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I  HAVE  endeavoured  in  this  work  to  show,  not  only  what  the 
Hindu  Law  is,  but  how  it  came  to  be  what  it  is.  Probably  many 
of  my  professional  readers  may  think  that  the  latter  part  of  the 
enquiry  is  only  a  waste  of  time  and  trouble,  and  that,  in  pursuing 
it,  I  have  added  to  the  bulk  of  the  volume  without  increasing  its 
utility.  It  might  be  sufficient  to  say  that  I  have  aimed  at  writing 
a  book,  which  should  be  something  diflferent  from  a  mere  practi- 
tioner's manual. 

Hindu  Law  has  the  oldest  pedigree  of  any  known  system  of 
jurisprudence,  and  even  now  it  shows  no  signs  of  decrepitude. 
At  this  day  it  governs  races  of  men,  extending  from  Cashmere  to 
Cape  Comorin,  who  agree  in  nothing  else  except  their  submission 
to  it.  No  time  or  trouble  can  be  wasted,  which  is  spent  in  in- 
vestigating the  origin  and  development  of  such  a  system,  and  the 
causes  of  its  influence.  I  cannot  but  indulge  a  hope  that  the  very 
parts  of  this  work,  which  seem  of  least  value  to  a  practising  lawyer, 
may  be  read  with  interest  by  some  who  never  intend  to  enter  a 
Court.  I  also  hope  that  the  same  discussions,  which  appear  to 
have  only  an  antiquarian  and  theoretical  interest,  may  be  found  of 
real  service,  if  not  to  the  counsel  who  has  to  win  a  case,  at 
all  events  to  the  judge  who  has  to  decide  it. 

The  great  difficulty  which  meets  a  judge  is  to  choose  between 
the  conflicting  texts  which  can  be  presented  to  him  on  almost 
every  question.  This  difficulty  is  constantly  increased  by  the 
labours  of  those  scholars  who  are  yearly  opening  up  fresh  sources 
of  information.  The  works  which  they  have  made  accessible  are, 
naturally,  the  works  of  the  very  early  writers,  who  had  passed  into 
oblivion,  because  the  substance  of  their  teaching  was  embodied  in 
more  modern  treatises.  Many  of  these  early  texts  are  in  conflict 
with  each  other,  and  still  more  are  in  conflict  with  the 
general  body  of  law  as  it  has  been  administered  in  our  Courts. 

An  opinion  seems  to  be  growing  up  that  we  have  been  going 
fill  wrong  ;  that  we  have  been  mistaken  in  taking  the  law  from  its 
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more  recent  interpreters,  and  that  our  only  safe  course  is  to  revert 
to  antiquity,  and,  wherever  it  may  be  necessary,  to  correct  the 
Mitakshara  or  the  Daya  Bhaga  by  Manu,  Gautama,  or  Vasishtha. 
Such  a  view  omits  to  notice  that  some  of  these  authors  are  perhaps 
two  thousand  years  old,  and  that  even  the  East  does  change, 
though  slowly.  The  real  task  of  the  lawyer  is  not  to  reconcile 
these  contradictions,  which  is  impossible,  but  to  account  for  them. 
He  will  best  help  a  judge  who  is  pressed,  for  instance,  by  a  text 
which  forbids  a  partition,  or  which  makes  a  father  the  absolute 
despot  of  his  family,  by  showing  him  that  these  texts  were  once 
literally  true,  but  that  the  state  of  society,  in  which  they  were  true, 
has  long  since  passed  away.  This  has  been  done  to  a  considerable 
extent  by  Dr.  Mayr  in  h's  most  valuable  work,  Das  Induche 
Erbrecht.  He  seems,  however,  not  to  have  been  acquainted  with 
the  writers  of  the  Bengal  school,  and  of  course  had  no  knowledcfe 
of  the  developments  which  the  law  has  received  through  nearlv  a 
century  of  iud'cial  decisions.  I  have  tried  to  foHow  in  the  course 
marked  out  by  him,  and  by  Sir  H.  S.  Maine  in  his  well-known 
writings.  It  would  be  presumption  to  hope  that  I  have  done  so 
with  complete,  or  even  with  any  considerable,  success.  But  Thone 
the  attempt  may  lead  the  way  to  criticism,  which  will  end  in  the 
discovery  of  truth. 

Another,  and  completely  different  current  of  opinion,  is  that  of 
those  who  think  that  Hindu  Law,  as  represented  in  the  Sanskrit 
writings,  has  little  application  to  any  but  Brahinans,  or  those  who 
accept  the  ministrations  of  Brahmans,  and  that  it  has  no  bearing 
upon  the  life  of  the  inferior  castes,  and  of  the  non-Aryan  races. 
This  view  has  been  put  forward  by  Mr.  Nelson  in  his  **  View  of 
the  Hindu  Law  as  administered  by  the  Madras  High  Court."  In 
much  that  he  says  I  thoroughly  agree  with  him.  I  quite  agree 
with  him  in  thinking  that  rules,  founded  on  the  religious  doctrines 
of  Brahmanism,  cannot  be  properly  applied  to  tribes  who  have 
never  received  those  doctrines,  merely  upon  evidence  that  they  are 
contained  in  a  Sanskrit  law  book.  But  it  seems  to  me  that  the 
influence  of  Brahmanism  upon  even  the  Sanskrit  writers  has  been 
greatly  exaggerated,  and  that  those  parts  of  the  Sanskrit  law, 
which  are  of  any  practical  importance,  are  mainly  based  upon  usage 
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which,  in  substance,  though  not  in  detail,  is  common,  both  to 
Aryan  and  non-Aryan  tribes.     Much  of  the  present  work  is  devoted 
to  the  elucidation  of  this  view.     I  also  think  that  he  has  under- 
estimated the  influence  which  the   Sanskrit  law  has  exercised,  in 
moulding  to  its  own  model  the  somewhat  similar  usages  even  of 
non- Aryan  races.     This  influence  has  been  exercised  throughout 
the  whole  of  Southern  India  durinor  the  present  century  by  means 
of  our  Courts  and  Pundits,  by  Vakils,  and  officials,  both  Judicial 
and  revenue,  almost  all  of  whom,  till  very  lately,  were  Brahmans. 
That  the  Dravidian  races  have  any  conscious  belief  that  they 
are  following  the  Mitakshara,  I  do  not  at  all  suppose.     Nor  has  an 
Englishman   any  conscious   belief    that  his   life  is    guided    by 
Lord  Coke  and  Lord  Mansfield.     But  it  is  quite  possible  that  these 
races  may  he  trying  unconsciously  to  follow  tbe  course  of  life  which 
is  adopted  by  the  most  respectable,  the  most  intellectual,  and  the 
best    educated  among  their  neighbours.     The  result  would  be 
exactly  the  same  as  if  they  studied  the  Mitakshara  for  themselves. 
That  this  really  is  the  case  is  an  opinion  which  I  arrived  at,  after 
fifteen  years'  acquaintance  with  the  litigation  of  everv  part  of  the 
Madras  Presidency.    Even  in  Malabar  T  have  witnessed  continued 
efforts  on  the  part  of  the    natives  to  cast  off  their  own  customs 
and  to  deal  with  their  property   by   partition,    alienation,  and 
devise,  as  if  it  were  governed  by  the  ordinary  Hindu  Law.    These 
efforts  were  constantly  successful  in  the  provincial  Courts,  but  were 
invariably  foiled  on  appeal  to  the  Sudder   Court  at    Madras,  the 
objection  being  frequently  taken  for  the  first  time  by  an  English 
barrister.     Tt  so  happened  that,  during  the  whole  time  of  this 
silent  revolt,  the  Sudder  Court  possessed  one  or  more  judges,  who 
were  thoroughly  acquainted  with  Malabar  customs,  and  by  whom 
cases  from  that  district  were  invariably  heard.     Had   the  Court 
been  without  such  special  experience,  the  process  would  probably 
have  gone  on  with  such  rapidity  that,  by  this  time,  every  Malabar 
tarwdd  would  have  been  broken'up.     The  revolt  would  have  been 
a  revolution. 

A  third  class  of  opinion  is  that  of  the  common-sense  English- 
man, whose  views  are  very  ably  represented  by  Mr.  Cunningham 
— rnow   a  Judge   of  the   Bengal  High   Court —  in  the  preface 
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to  his  recent  "  Digest  of  Hindu  Law."  He  appears  to  look  upon 
the  entire  law  with  a  mixture  of  wonder  and  pity.  He  is  amused 
at  the  absurdity  of  the  rule  which  forbids  an  orphan  to  be  adopted. 
He  is  shocked  at  finding  that  a  man's  great-grandson  is  his 
immediate  heir,  while  the  son  of  that  great-grandson  is  a  very 
remote  heir,  and  his  own  sister  is  hardly  an  heir  at  all.  He  thinks 
everything  would  be  set  right  by  a  short  and  simple  code,  which 
would  please  everybody,  and  upon  the  meaning  of  which  the 
judges  are  not  expected  to  diflfer.  These  of  course  are  questions 
for  the  legislator,  not  for  the  lawyer.  I  have  attempted  to  offer 
materials  for  the  discussion  by  showing  how  the  rules  in  question 
originated,  and  how  much  would  have  to  be  removed  if  they  were 
altered.  The  age  of  miracles  has  passed,  and  I  hardly  expect  to 
see  a  code  of  Hindu  Law  which  shall  satisfy  the  trader  and  the 
agriculturist,  the  Punjabi  and  the  Bengali,  the  pundits  of  Benares 
and  Ramaiswaram,  of  Umritsur  and  of  Poona.  But  I  can  easily 
imagine  a  very  beautiful  and  specious  code,  which  should  product 
much  more  dissatisfaction  and  expense  than  the  law  as  at  present 
administered. 

I  cannot  conclude  without  expressing  my  painful  conscious- 
ness of  the  disadvantage  under  which  I  have  laboured  from  my 
ignorance  of  Sanskrit.  This  has  made  me  completely  depend- 
ent on  translated  works.  A  really  satisfactory  treatise  on  Hindu 
Law  would  require  its  author  to  be  equally  learned  as  a  lawyer 
and  an  Orientalist.  Such  a  work  could  have  been  produced  by 
Mr.  Colebrooke,  or  by  the  editors  of  the  Bombay  Digest,  if  the 
Government  had  not  restricted  the  scope  of  their  labours. 
Hitherto,  unfortunately,  those  who  have  possessed  the  necessarj' 
qualifications  have  wanted  either  the  inclination  or  the  time. 
The  lawyers  have  not  been  Orientalists,  and  the  Orientalists 
have  not  been  lawyers.  For  the  correction  of  the  many  mistakes 
into  which  my  ignorance  has  let  me,  I  can  only  most  cordially 
say :  Exoriare  aliquis  nostris  ex  ossibus  ultor. 

JOHN  D.  MAYNE. 
Inner  Temple, 

July  1878. 
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dispossession,  648  ;  her  power  over  the  self- acquired,  644,  or  moveable  property  of 
last  holder,  645.  Remedies  :  persons  who  may  sue,  646  ;  to  restrain  waste,  647  ;  for 
declaration  of  title,  648.  Specific  Relief  Act,  649 ;  suits  to  set  aside  adoptions, 
650,  or  alienations,  651.  Effect  of  declaratory  decree,  652.  Equities  on  setting 
aside  acts  of  heiress,  653. 

CHAPTEB  XXI. 

PROPERTY  NOT  INHKRITED  FROM  MALES. 
Origin  and  growth  of  woman's  special  property,  665.  Texts  which  define  it, 
658.  The  Sulka,  659.  Meaning  of  Yautaka  and  Saudayika,  660.  Property  absolutely 
ander  woman's  control,  case  of  property  inherited  from  female,  662 ;  subject  to 
husband's  control,  663;  in  which  her  right  is  limited,  664.  Succession  to  property 
of  a  Maiden,  665,  675  ;  of  a  married  woman,  666.  Devolution  of  Sulka»  667  ;  Yautaka, 
668  ;  by  Benares  law,  669  ;  in  Bengal,  670  ;  of  Ayautaka  by  Benares  law,  671 ;  in 
Bengal,  672;  property  given  by  a  father,  673,  or  inherited  from  a  female,  674. 
Chastity  not  essential,  676. 
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ADDENDA. 


Cases  upon  the  following  subjects  have  appeared  while 
this  edition  was  passing  through  the  Press.  The 
references  in  braolcets  show  the  page  in  the  text 
where  the  matter  is  discussed. 

Adoption,  evidence  of  (p.  203)— 

Achat  Ram  v.  Kasivi  Husain,  32  I.A.,  p.  121 ;  8.  C.  32  All.,  p.  290. 
authority  to  adopt  operateR  like  power  of  appointment  (p.  259) — 

Yethirajulu  v.  Mukunthu,  28  Mad.,  363. 
estate  of  widow  with  authority  before  she  adopts  (p.  153) — 

Amulya  v.  Kdlidas,  32  Cal.,  861. 
relationship  of  adopting  mother  to  natural  father  immaterial  (p.  177)  — 

Jaisingh  Pal  v.  Bijai  Pal,  27  All.,  417. 
reason  for  consent  to  act  of  widow  (p.  156) — 

Narayanasami  v.  Mangammalt  28  Mad.,  315. 
evidence  of  consent  (p.  161)— 

Bhimappa  v.  Dasawa,  29  Bom.,  40. 
consent  by  father-in-law  ineffectual,  after  his  death  (p.  156  — 

Lakshmibai  v.  Vishnu,  29  Bom.,  410. 
authority  incapable  of  execution  (p.  146) — 

Amulya  v.  Kalidas,  32  Cal.,  861. 
devesting  estate  of  coparcener  (p.  241) — 

Bachoo  V.  Mankorebai,  29  Bom.,  51. 
of  junior  widow  (p.  240) — 

Narayanasami  v.  Mangammal,  28  Mad.,  815. 
Benamidab,  his  right  to  sue  (p.  599)— 

Mutturayan  v.  Suma  Samavaiyan,  28  ^lad.,  52(*. 
Cr*AB8,  grant  to,  where  some  members  incapable  of  taking  (p.  506)— 

Bhagabati  v.  Kalicharan,  32  Cal.,  992. 
Conjugal  rights,  restitution  of  (p.  119)— 

Sahadur  v.  Rajwanta,  27  All.,  96. 
Gift,  what  amounts  to  change  of  possession  (p.  500)  — 

Bibi  Khaver  v   Rukhia  Sultan,  29  Bora.,  46H. 
to  a  mother  involves  no  p^'esumption  that  it  is  only  for  life  (p.  525) — 

Atul  Krishna  v.  Sanyasi  Churn,  32  Cal.,  1051. 
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Inhebitangb,  words  creating  estate  of  in  grant  to  female  (p.  522) — 

BasutUa  v.  Kamakshya,  32  I.  A.,  181 ;  Atul  Krishna  v.  Sanyasi 
Chum,  82  Gal.,  1051. 
MuNTBNANGB,  presumption  aH  to  its  duration  (p.  524)  — 

Tituram  v.  Cohen,  32  I.  A.,  186;  S.  C,  28  Mad.,  608. 
OuDH  Taluqdabs  (p.  368  note) — 

Sheo  Singh  v.  Raghubans,  32  I.  A.,  103. 
Pbimogbniture  and  Impartibility,  custom  and  proof  of  (p.  61)  — 

Kachi  Kaliyana  v.  Kachi  Yum,  32  I.  A.,  269  ;  8.  C.  28  Mad.,  508  ; 
Shyamanand  v.  Ram  Kanta,  82 Gal.,  6 ;  SarabjU  v.  Inderjit,  27 
All.,  96. 
SuBBTY,  son's  liability  for  father's  debt  as  (p.  389) — 

Chettikulam  v.  Chettihulam,  28  Mad.,  377. 
Will,  what  document  cannot  be  proved  aF.  (p.  579) — 

Chaitanya  v.  Dayal,  32  Gal.,  1082. 


ERRATA. 


Pagb  91,  9th  line  from   bottom,  for  "father-in-law"  read  "mother's 
father." 
6th  line  from  bottom,  for  "the  father-in-law"  read  "her 
father." 
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HINDU  LAW  AND  USAGE. 


CHAPTEE  I. 

ON    THE   NATURE   AND   ORIGIN   OF   HINDU   LAW. 

§  1.  Until  veiy  lately,  writers  upon  Hindu  Law  have  Aathontvof 
assumed,  not  only  that  it  was  recorded  exclusively  in  the 
Sanskrit  texts  of  the  early  sages,  and  the  commentaries 
upon  them,  but  that  those  sages  were  the  actual  originators 
and  founders  of  that  law.  The  earliest  work  which  at- 
tracted European  attention  was  that  which  is  known  as  the 
Institutes  of  Manu.  People  talk  of  this  as  the  legislation 
of  Manu  ;  as  if  it  was  something  which  came  into  force  on 
a  particular  day,  like  the  Indian  Penal  Code,  and  which 
derived  all  its  authority  from  being  promulgated  by  him. 
Even  those  who  are  aware  that  it  never  had  any  legislative 
authority,  and  that  it  only  described  what  its  author  be- 
Ueved  to  be,  or  wished  to  be,  the  law,  seem  to  imagine  that 
those  rules  which  govern  civil  rights  among  Hindus,  and 
which  we  roughly  speak  of  as  Hindu  law,  are  solely  of 
Brahmanical  origin.  They  admit  that  conflicting  customs 
exist,  and  must  be  respected.  But  these  are  looked  on  as 
local  violations  of  a  law  which  is  of  general  obligation,  and 
which  ought  to  be  universally  observed  ;  as  something  to 
be  checked  and  put  down,  if  possible,  and  to  be  apologised 
for,  if  the  existence  of  the  usage  is  proved  beyond  dispute. 

§  2.  On   the  other   hand,   those   who    derived    their  not  rmivereai. 
Imowledge  of  law  not  from  books,  but  from  acquaintance 
with  Hindus  in  their  own  homes,  did  not  admit  that 
the  Brahmanical  law  had  any  such  universal  sway.     Mr. 
Ellis,  speaking  of  Southern  India,  says  :  **  The  law  of  the 
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NATURE   AND  ORIGIN  OP   HINDU  LAW.       [cHAP.   I, 

Smritis,  unless  under  various  modifications,  has  never  been 
the  law  of  the  Tamil  and  cognate  nations'*  (a).  The  same 
opinion  is  stated  in  equally  strong  terms  by  Dr.  Burnell  and 
by  Mr.  Nelson  in  recent  works  (6).  And  Sir  H.  S.  Maine, 
writing  with  special  reference  to  the  North- West  of  India, 
says :  "  The  conclusion  arrived  at  by  the  persons  who 
seem  to  me  of  highest  authority  is,  first,  that  the  codified 
law — Manu  and  his  glossators — embraced  originally  a 
much  smaller  body  of  usage  than  had  been  imagined,  and, 
i%ext,  that  the  customary  rules,  reduced  to  writing,  have 
been  very  greatly  altered  by  Brahmanical  expositors,  con- 
stantly in  spirit,  sometimes  in  tenor.  Indian  law  may  be 
in  fact  affirmed  to  consist  of  a  very  great  number  of  local 
bodies  of  usage,  and  of  one  set  of  customs  reduced  to 
writing,  pretending  to  a  diviner  authority  than  the  rest, 
exercising  consequently  a  great  influence  over  them,  and 
tending,  if  not  checked,  to  absorb  them.  You  must  not 
understand  that  these  bodies  of  custom  are  fundamentally 
distinct.  They  are  all  marked  by  the  same  general  fea- 
tures ;  but  there  are  considerable  differences  of  detail  **  (c). 

§3.1  believe  that  even  those  who  hold  to  their  full  extent 
the  opinions  stated  by  Mr.  Ellis  and  Mr.  Nelson  would 
admit  that  the  earliest  Sanskrit  writings  evidence  a  state 
of  law  which,  allowing  for  the  lapse  of  time,  is  the  natural 
antecedent  of  that  which  now  exists.  Also,  that  the  later 
commentators  describe  a  state  of  things  which,  in  its  gen- 
eral features,  though  not  in  all  its  details,  corresponds  fairly 
enough  with  the  broad  facts  of  Hindu  life.  For  instance,  in 
reference  to  the  condition  of  the  undivided  family,  the  order 
of  inheritance,  the  practice  of  adoption,  and  the  like.  The 
proof  of  the  latter  assertion  seems  to  me  to  be  ample.  As 
regards  Western  India,  we  have  a  body  of  customs,  which 
cover  the  whole  surface  of  domestic  law,  laboriously  ascer- 

(a)  2  Stra.  H.  L.,  163.  See  the  futwahs  of  the  pundits,  Inderun  v  Rama- 
tawmy,  13  M.  I.  A.,  149 ;  S.  C,  8  B.  L.  R.,  1 ;  S.  C,  12  Suth.  (P.  C),  41. 

(6)  In  trod  action  to  the  DayaVibhaga,  13 ;  Varadar»ijah,  7 ;  Nelson's  View 
of  Hindu  Law,  Preface  and  Chap.  i. ;  Nelson's  Scientific  Studv  of  Hindu  Law 
(1881).  (c)  Village  CooimaniUes,  62. 
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tained  by  local  inquiry,  and  recorded  by  Mr.  Steel ;  whilst 
many  of  the  most  important  decisions  in  Borrodaile's 
Reports  were  also  passed  upon  the  testimony  of  living 
witnesses.  As  regards  the  North- West  Provinces  and  the 
Punjab,  we  have  similar  evidence  of  the  existing  usages  of 
Hindus  proper,  Jains,  Jats,  and  Sikhs,  in  the  decisions  of 
the  Courts  of  those  provinces.  As  regards  other  parts  of 
India,  the  evidence  is  much  more  scanty.  But  it  is  a  matter 
of  every-day  experience  that,  where  there  exists  a  local  usage 
opposed  to  the  recognised  law-books,  it  is  unhesitatingly 
set  up  and  readily  accepted.  As  for  instance,  the  exclu- 
sion of  women  from  inheritance  in  Sholapur,  and  the 
practice  of  divorce  and  second  marriages  of  females  among 
the  Maravers  in  Southern  India.  No  attempt  has  ever 
been  made  to  administer  the  law  of  the  Mitakshara  to  the 
castes  which  follow  the  Marumakatayem  law  in  Malabar, 
and  the  Alya  San  tana  law  in  Canara,  because  it  was  per- 
fectly well  known  that  their  usages  were  distinct.  Else- 
where that  law  is  administered  by  native  Judges,  with  the 
assistance  of  native  pleaders,  to  native  suitors,  who  seek 
for  and  accept  it.  If  this  law  was  not  substantially  in 
accordance  with  popular  feeling,  it  seems  inconceivable 
that  those  who  are  most  interested  in  disclosing  the  fact 
should  unite  in  a  conspiracy  to  conceal  it.  That  there  is 
such  an  accordance  appears  to  me  to  be  borne  out  by  the 
remarkable  similarity  of  this  law  to  the  usages  of  the  Tamil 
inhabitants  of  the  north  of  Ceylon,  as  stated  in  the  Thesa- 
waleme  (d).  But  the  question  remains,  whether  these 
usages  are  of  Brahmanical,  or  of  local,  origin  ?  Whether 
the  flavour  of  Brahmanism,  which  pervades  them,  is  a 
matter  of  substance,  or  of  accident  ?  Where  usage  and 
Brahmanism  differ,  which  is  the  more  ancient  of  the  two  ? 

§  4-  It  is  evident  that  this  question  is  one  of  the  greatest  Priority  of  asa^e 
practical  importance,  and  is  one  which  a  judge  must  fre-  ^m^MrtaS!'"*™ 
quently,  though  perhaps  imconsciously,  answer  before  he 
can  decide  a  case.     For  instance,  it  is  quite  certain  that 

{d,  See  as  to  this  work,  po$t  §  44. 
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religious  efficacy  is  the  test  of  succession  according  to 
Brahmanical  principles.  If,  then,  one  of  two  rival  claim- 
ants appears  to  be  preferable  in  every  respect,  except  that 
of  religious  efficacy,  the  judge  will  have  to  determine 
whether  the  system  which  he  is  administering  is  based 
on' Brahmanical  principles  at  all.  So  as  regards  adoption. 
A  Brahman  tests  its  necessity  and  its  validity  solely  by 
religious  motives.  If  an  adoption  is  made  with  an  utter 
absence  of  religious  necessity  or  motive,  a  judge  would 
have  to  decide  whether  religion  was  an  essential  element  in 
the  transaction  or  not. 

§  5.  My  view  is  that  Hindu  law  is  based  upon  immemo- 
rial customs,  which  existed  prior  to,  and  independent  of, 
Brahmanism.  That,  when  the  Aryans  penetrated  into 
India,  they  found  there  a  number  of  usages  either  the  same 
as,  or  not  wholly  unlike,  their  own.  That  they  accepted 
these,  with  or  without  modifications,  rejecting  only  those 
which  were  incapable  of  being  assimilated,  such  as  poly- 
andry, incestuous  marriages,  and  the  like.  That  the  latter 
lived  on  a  merely  local  life,  while  the  former  became  incor- 
porated among  the  customs  of  the  ruling  race.  That  when 
Brahmanism  arose,  and  the  Brahman  writers  turned  their 
attention  to  law,  they  at  first  simply  stated  the  facts  as  they 
found  them,  without  attaching  to  them  any  religious  signi- 
ficance. That  the  religious  element  subsequently  grew  up, 
and  entwined  itself  with  legal  conceptions,  and  then  distort- 
ed them  in  three  ways.  First,  by  attributing  a  pious  pur- 
pose to  acts  of  purely  secular  nature.  Secondly,  by  clog- 
ging those  acts  with  rules  and  restrictions  suitable  to  the 
assumed  pious  purpose.  And,  thirdly,  by  gradually  alter- 
ing the  customs  themselves,  so  as  to  further  the  special 
objects  of  religion,  or  policy,  favoured  by  Brahmanism. 

§  6.  I  think  it  is  impossible  to  imagine  that  any  body 
of  usage  could  have  obtained  general  acceptance  throughout 
India,  merely  because  it  was  inculcated  by  Brahman 
writers,  or  even  because  it  was  held  by  the  Aryan  tribes.  In 
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Southern  India,  at  all  events,  it  seems  clear  that  neither 
Aryans  nor  Brahmans  ever  settled  in  sufficient  numbers  to 
produce  any  such  result  (e).  We  know  the  tenacity  with 
which  Eastern  races  cling  to  their  customs,  unaffected  by 
the  example  of  those  who  live  near  them.  We  have  no 
reason  to  suppose  that  the  Aryans  in  India  ever  attempted 
to  force  their  usages  upon  the  conquered  races,  or  that  they 
could  have  succeeded  in  doing  so,  if  they  had  tried.  The 
Brahman  treatises  themselves  negative  any  such  idea. 
There  is  not  an  atom  of  dogmatism,  or  controversy,  among 
the  old  Sutra  writers.  They  appear  to  be  simply  recording 
the  usages  they  observed,  and  occasionally  stop  to  remark 
that  the  practices  of  some  districts,  or  the  opinions  of  other 
persons  are  different  (/) .  The  greater  part  of  Manu  is  ex- 
clusively addressed  to  Brahmans ;  but  he  takes  pains  to 
point  out  that  the  laws  and  customs  of  districts,  classes, 
and  even  of  families  ought  to  be  observed  {g).  Example 
and  influence,  coupled  with  the  general  progress  of  society, 
have  largely  modified  ancient  usages;  but  a  wholesale 
substitution  of  one  set  of  usages  for  another  appears  to 
me  to  be  equally  opposed  to  philosophy  and  to  facts. 

§  7.  The  most  distinctive  features  of  the  Hindu  law  are  DistinotiTe  faa- 
the  undivided  family  system,  the  order  of  succession,  and  ^fol?  ^'***" 
the  practice  of  adoption.  The  two  latter  are  at  present 
thoroughly  saturated  with  Brahmanism.  Its  influence  upon 
the  family  has  only  been  exerted  for  the  purpose  of  break- 
ing it  up.  But  in  all  cases,  I  think  it  will  be  satisfactorily 
shown  that  Brahmanism  has  had  nothing  whatever  to  do 
with  the  early  history  of  those  branches  of  the  law  ;  that 
these  existed  independently  of  Brahmanism,  or  even  of 
Aryanism,  and  that  where  the  religious  element  has  entered 
into,  and  remodelled  them,  the  change  in  this  direction  has 

(<)  See  Hanter's  OrisM,  i.,  241,  966;  Nelson's  View,  chaps,  i.  &  ii.;  Madura 
lUniiAl,  Pt.  II.,  p.  11,  Pt.  in.,  ii. 

(/)  See  ApMt., li.,  Ti.^  U,  |6— 9 :  Gaat.,  xxviii.,  §  26, 40.  Dr.  Jolly, referring  to 
the  differences  of  doofcnne  among  the  Sadra  writers,  says :  **  It  is  hardly  possible 
to  trace  this  diversity  of  doctrine  to  another  cause  than  the  difference  of 
popolar  usage  sabsisting  between  the  dirers  times  and  ooantries  in  which  the 
ensting  Dhannaaatras  had  originated."    (Jolly,  Leot.  40.) 

ig)  BeepoH  I  43 ;  see  M.  MftUer,  A.  S.  L.,  60. 
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been  absolutely  modem.     This  view  will  be  developed  at 
length  in  the  course  of  the  present  work.  It  will  be  suf- 
ficient here  briefly  to  indicate  the  nature  of  the  argument. 
Joint  Family  §  8.  The  Joiut  Family  is  only  one  phase  of  that  tendency 

to  hold  property  in  community  which,  it  is  now  proved, 
was  once  the  ordinary  mode  of  tenure.  The  attention  of 
scholars  was  first  drawn  to  this  point  by  the  Sclavonian 
Village  Communities.  But  it  is  now  placed  beyond  doubt 
that  joint  ownership  of  a  similar  character  is  not  limited  to 
Sclavonian,  or  even  to  Aryan,  races ;  but  is  to  be  found  in 
every  part  of  the  world,  where  men  have  once  settled  down 
to  an  agricultural  life  (h) .  In  India,  such  a  corporate  system 
is  universally  found,  either  in  the  shape  of  Village  Com- 
munities, or  of  the  simple  Joint  Family.  So  far  from  the 
system  owing  its  origin  to  Brahmanism,  or  even  to  Aryan- 
ism,  its  most  striking  instances  are  found  precisely  in  those 
provinces  where  the  Brahman  and  Aryan  influence  was 
weakest.  As  regards  the  Village  Communities,  the  Punjab 
and  the  adjoining  districts  are  the  region  in  which  alone 
they  flourish  in  their  primitive  vigour.  This  is  the  tract 
which  the  Aryans  must  have  first  traversed  on  entering 
India.  Yet  it  seems  to  have  been  there  that  Brahmanism 
most  completely  failed  to  take  root.  Dr.  Muir  cites 
various  passages  from  the  Mahabharataj  which  establish 
this.  The  inhabitants,  **  who  dwell  between  the  five  rivers 
which  are  associated  with  the  Sindhu  (Indus)  as  the 
sixth,"  are  described  as  "  those  impure  Bahikas,  who 
are  outcasts  from  righteousness.'*  **  Let  no  Arya  dwell 
there  even  for  two  days.  There  dwell  degraded  Brahmans, 
contemporary  with  Prajapati.  They  have  no  Veda,  no 
Vedic  ceremony,  nor  any  sacrifice.'*  **  There  a  Bahika, 
born  a  Brahman,  becomes  afterwards  a  Kshatriya,  a 
Vaiciya,  or  a  Sudra,  and  eventually  a  barber.  And  again 
the  barber  becomes  a  Brahman.  And  once  again  the 
Brahman  there  is  born  a  slave.  One  Brahman  alone  is 
born  in  a  family.     The  other  brothers  act  as  they  will 

{h)  See  Lave^.eye  Propri^t^  nnd  Sir  H.  8.  Maine's  Workp,  paMtm. 
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without  restraint "  (i).  And  they  retain  this  character  to 
the  present  day,  as  we  shall  see  that  with  them  the  religi- 
ons element  has  never  entered  into  their  secular  law.  Next 
to  the  Punjab  the  strongest  traces  of  the  Village  Commu- 
nity are  found  among  the  Dravidian  races  of  the  South. 
Similarly  as  regards  the  Joint  Family.  It  still  flourishes  in 
its  purest  form,  not  only  undivided  but  indivisible,  among 
the  polyandrous  castes  of  Malabar  and  Canara,  over  whom 
Brahmanism  has  never  attempted  to  cast  even  the  hem  of 
its  garment.  Next  to  them,  probably,  the  strictest  survival 
of  the  undivided  family  is  to  be  found  in  northern  Ceylon, 
among  the  Tamil  emigrants  from  the  South  of  India.  It 
is  only  when  the  family  system  begins  to  break  up  that  we 
can  trace  the  influence  of  Brahmanism,  and  then  the 
break  up  proceeds  in  the  direct  ratio  of  that  influence  (k). 

§  9.  The  case  of  inheritance  is  even  more  strongly  in  Lawof  inherit- 
favour  of  the  same  view.  The  principle  that  "  the  right  of 
inheritance,  according  to  Hindu  law,  is  wholly  regulated 
with  reference  to  the  spiritual  benefits  to  be  conferred  on 
the  deceased  proprietor,**  has  been  laid  down  on  the  highest 
judicial  authority  as  an  article  of  the  legal  creed  which  is 
universally  true,  and  which  it  would  be  heresy  to  doubt. 
It  is  strictly  and  absolutely  true  in  Bengal.  It  is  not  so 
elsewhere  (l).  Among  the  Hindus  of  the  Punjab,  the  order 
of  succession  is  determined  by  custom,  and  not  by  spiritual 
considerations  (m).  Throughout  the  Presidency  of  Bom- 
bay, numerous  relations,  and  especially  females,  inherit,  to 
whom  no  ingenuity  can  ascribe  the  slightest  religious  merit. 
According  to  the  Mitakshara,  consanguinity  in  the  male 
line  is  the  test  of  heirship,  not  religious  merit.  All  those 
who  follow  its  authority  accept  agnates  to  the  fourteenth 
degree,  whose  religious  eflicacy  is  infinitesimal,  in  prefer- 

ii)  Mair,  S.  T.,  ii.,  482.  Hee,  too,  Baden -Powell— the  Indian  Village  Com- 
munity, 1896.  131—136. 

(*)  See  post  chap,  vii.,  J  261. 

{I)  Thi«  was  long  since  pointed  out  by  Professor  "Wilbon.  See  his  Works,  v., 
14.  Sir  H.  S.  Maine  haw  also  had  the  hardihood  to  hint  a  disbelief  of  the  doc- 
trine.    V  iliage  Commnnities,  53. 

(m)  Punjab  Customs,  li ;  Punjab  Customary  law,  ii.,  100 — 142. 
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ence  to  cognates,  such  as  a  sister's  son,  whose  capacity 
for  offering  sacrifices  ranks  very  high.  The  doctrine  that 
heirs  are  to  be  placed  in  the  direct  order  of  their  spiritual 
merit  was  announced,  for  the  first  time,  by  Jimuta  Vahana, 
and  has  been  expanded  by  his  successors.  But  it  rendered 
necessary  a  complete  remodelling  of  the  order  of  succession. 
Cognates  are  now  shuffled  in  among  the  agnates,  instead 
of  coming  after  them  ;  and  the  very  definition  of  cognates 
is  altered,  so  as  to  exclude  those  who  are  actually  named 
as  such  by  the  Mitakshara.  The  result  is  a  system  whose 
essence  is  Brahmanism,  and  whose  logic  is  faultless ;  but 
which  is  no  more  the  system  of  early  India,  or  of  the  rest 
of  India,  than  the  English  Statute  of  Distributions  (n).  In 
Bengal,  the  inheritance  follows  the  duty  of  offering  sacri- 
fices.    Elsewhere,  the  duty  follows  the  inheritance. 

Law  of  Adop-  §  10.  The  law  of  adoption  has  been  even  more  success- 
fully appropriated  by  the  Brahmans,  and  in  this  instance 
they  have  almost  succeeded  in  blotting  out  all  trace  of  a 
usage  existing  previous  to  their  own.  There  can  be  no 
doubt  that,  among  those  Aryan  races  who  have  practised 
ancestor-worship,  the  existence  of  a  son  to  offer  up  the 
religious  rites  has  always  been  a  matter  of  primary  import- 
ance. Where  no  natural-born  son  exists,  a  substituted  son 
takes  his  place.  This  naturally  leads  to  the  practice  of 
adoption.  But  apart  from  all  religious  considerations,  the 
advantages  of  having  a  son  to  assist  a  father  in  his  life,  to 
protect  him  in  his  old  age,  and  to  step  into  his  property 
after  his  death  would  be  equally  felt,  and  are  equally  felt, 
by  other  races.  We  know  that  the  Sudras  practised  adop- 
tion, for  even  the  Brahmanical  writers  provide  special  rules 
for  their  case.  The  inhabitants  of  the  Punjab  and  North- 
West  Provinces,  whether  Hindus  proper,  Jains,  Jats,  Sikhs, 
or  evenMuhammedans,  practise  adoption,  without  religious 
rites,  or  the  slightest  reference  to  religious  purposes.  The 
same  may  be  said  of  the  Tamils  in  Ceylon.  Eeven  the  Brah- 
manical works  admit  that  the  celebration  of  the  name,  and 


(fi)  At  to  the  whole  of  thU,  see  chap.  XYi. 
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the  perpetuation  of  the  lineage,  were  sufficient  reasons  for 
affiliation,  without  reference  to  the  rescue  of  the  adopter's 
soul  from  Hell.  In  fact  some  of  the  very  earliest  instances 
mentioned  are  of  the  adoption  of  daughters.  This  latter 
practice  is  followed  to  the  present  day  by  the  Bheels, 
certainly  from  no  motives  of  piety,  and  by  the  Tamils  of 
Ceylon.  There  can,  I  think,  be  no  doubt  that  if  the  Aryans 
brought  the  habit  of  adoption  with  them  into  India,  they 
also  found  it  there  already  ;  and  that  the  non-Aryan  races, 
at  all  events,  derive  it  from  their  own  immemorial  usage, 
and  not  from  Brahmanical  invention.  There  seems,  also, 
every  reason  to  believe  that,  even  among  the  Aryan  Hindus, 
the  importance  now  ascribed  to  adoption  is  comparatively 
recent.  Little  is  to  be  found  on  the  subject  in  the  works 
of  any  but  the  most  modern  writers,  and  the  majority  of 
the  ancient  authors  rank  the  adopted  son  very  low  among 
the  subsidiary  sons.  The  series  of  elaborate  rules,  which 
now  limit  the  choice  of  a  boy,  are  all  the  offspring  of  a 
metaphor ;  that  he  must  be  the  reflection  of  a  son.  These 
rules  may  be  appropriate  enough  to  a  system  which  requires 
the  fiction  of  actual  sonship  for  the  proper  performance  of 
religious  rites ;  but  they  have  no  bearing  whatever  upon 
affiliation,  which  has  not  this  object  in  view,  and,  as  we  shall 
find,  they  are  disregarded  in  many  parts  of  India  where  the 
practice  of  adoption  is  strongly  rooted.  Yet  the  Brahmans 
have  created  the  belief  that  every  adoption  is  intended  to 
rescue  the  soul  of  a  progenitor  from  Put,  and  that  it  must 
be  judged  of  solely  by  its  tendency  to  do  so.  And  our  tri- 
bunals gravely  weigh  the  amount  of  religious  conviction 
present  to  the  minds  of  persons,  not  one  of  whom  probably 
connects  the  idea  of  religion  with  the  act  of  adoption,  more 
than  with  that  of  procreation  (o). 

§  11.  If  I  am  right  in  the  above  views,  it  would  follow  Limited  wn^u- 
that  races  who  are  Hindu  by  name,  or  even  Hindu  by  reli-  knt  Uw.** 

(o)  Mftna  give*  *  preferenc«  to  th«  eldeiit  aon,  on  the  ground  tUat  he  alone 
has  been  begotten  from  h  senfle  of  duty,  ix.,  §  118,  119.  See  this  aubjeot  diacoss- 
ed  at  length,  p09t  ch.  t.,  $  186,  et  teq. 
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gion  (p),  are  not  necessarily  governed  by  any  of  the  written 
treatises  on  law,  which  are  founded  upon,  and  developed 
from,  the  Smritis,  Their  usages  may  be  very  similar,  but 
may  be  based  on  principles  so  different  as  to  make  the 
developments  wholly  inapplicable.  Possibly  all  Brahmans,. 
however  doubtful  their  pedigree,  may  be  precluded,  by  a 
sort  of  estoppel,  from  denying  the  authority  of  the  Brahma- 
nical  writings  which  are  current  in  their  district  {q).  But 
there  can  be  no  pretence  for  any  such  estoppel  with  regard 
to  persons  who  are  not  only  not  Brahmans,  but  not  Aryans. 
In  one  instance,  a  very  learned  judge,  after  discussing  a 
question  of  inheritance  among  Tamil  litigants,  on  the  most 
technical  principles  of  Sanskrit  law,  wound  up  his  judgment 
by  saying,  **  I  must  be  allowed  to  add  that  I  feel  the  gro- 
tesque absurdity  of  applying  to  these  Maravers  the  doctrine 
of  Hindu  Law.  It  would  be  just  as  reasonable  to  give  them 
the  benefit  of  the  Feudal  Law  of  real  property.  At  this  late 
day  it  is,  however,  impossible  to  act  upon  one's  consciousness 
of  the  absurdity  "  (r).  I  must  own  I  cannot  see  the  impos- 
sibility. In  Northern  and  Western  India,  the  Courts  have 
never  considered  themselves  bound  to  apply  these  principles 
to  sects  who  did  not  profess  submission  to  the  Smritis,  In 
the  case  of  the  Jains,  for  instance,  research  has  established 
that  their  usages,  while  closely  resembling  those  of  ortho- 
dox Hinduism,  diverge  exactly  where  they  might  be  expect- 
ed to  do,  from  being  based  on  secular,  and  not  on  religious^ 
principles  (s).  The  Bengal  Court,  as  might  be  anticipated, 
is  less  tolerant  of  heresy.  But  it  is  certainly  rather  start- 
ling to  find  it  assumed  as  a  matter  of  course  that  the  natives 
of  Assam,  the  rudest  of  our  provinces,  are  governed  by  the 
Hindu  law  as  modified  by  Jirauta  Vahana  (t).  It  would  be 
curious  to  enquire  whether  there  was  any  reason  whatever 
for  this  belief,  except  the  fact  that  appeals  lay  to  the  High 

\p)  Many  of  the  Dravidian  races,  who  are  called  Hindus,  are  worehipperB  of 
HiiakeB  and  devils,  nnd  are  as  indifferent  to  Vishnu  »nid  Siva  uh  iire  the  inhabit- 
ants of  Whitechapel. 

{q)  See  Gopalaygan  v.  Baahvpatiayyan ,  7  Mad.  H.  C,  255. 

(r)  HoUoway,  /.,  Muftu  Vizia  v.  Vorasmga,  6  Mad.  H.  C,  341. 

(«)  Post  §  46. 

(0  Deepo  Dehia  v.  Gobindo  Deh,  16  Suth.,  42  ;  S.  C,  11  B.  L.  R.,  18J. 
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Court  of  Bengal.  It  is  a  singular  and  suggestive  circum- 
stance that  the  Oriya  chieftains  of  Orissa  and  Ganjam,  who 
are  identical  in  origin,  language  and  religion,  have  been 
supposed  to  follow  different  systems  of  law ;  the  system 
ascribed  to  each  being  precisely  that  which  is  most  familiar 
to  the  Courts  to  which  they  are  judicially  subject  {u). 

§  12.  On  the  other  hand,  while  I  think  that  Brahmani-  ^^^^^ 
cal  law  has  been  principally  founded  on  non-Brahmanical 
customs,  so  I  have  little  doubt  that  those  customs  have  been 
largely  modified  and  supplemented  by  that  law.  Where 
two  sets  of  usage,  not  wholly  reconcilable,  are  found  side 
by  side,  that  which  claims  a  divine  origin  has  a  great  ad- 
vantage in  the  struggle  for  existence  over  the  other  (v). 
Further,  a  more  highly  developed  system  of  law  has  always 
a  tendency  to  supplant  one  which  is  less  developed.  A  very 
little  law  satisfies  the  wants  of  rude  communities.  As  they 
advance  in  civilization,  and  new  causes  of  dispute  arise, 
they  feel  the  necessity  for  new  rules.  If  they  have  none  of 
their  own,  they  naturally  borrow  from  their  neighbours. 
Where  evidence  of  custom  is  being  given,  it  is  not  uncom- 
mon to  find  a  native  saying,  "  We  observe  our  own  rules. 
In  a  case  where  there  is  no  rule  we  ask  the  pundits.**  Of 
course  the  pundit,  with  much  complacency,  produces  from 
his  Shasters  an  answer  which  solves  the  difficulty.  This  is 
first  adopted  on  his  authority,  and  then  becomes  an  accre- 
tion to  the  body  of  village  usage.  This  process  would,  of 
course,  be  aided  by  the  influence  whi<ih  the  Brahmans  always 
carry  with  them,  by  means  of  their  intellectual  superi- 
ority. Dr.  Jolly  points  out  that  a  large  number  of  law  Com- 
mentaries and  Digests  have  been  written  either  by  Indian 
Kings  and  Prime  Ministers  themselves,  or  under  their 
auspices  and  by  their  order  (Jolly,  Lect.  27).     The  Hindu 

(u)  See  aK  to  Orisaa,  note  to  Bishenpirea  v.  Soogunda,  1  S.  D.,  JJ7  (49,  61). 
Bat  in  a  case  reported  by  Mr.  MacNagbten  from  Orissa,  in  181.!,  tbe  futwak 
was  certainly  given  according  to  Mitaksbara  law.  2  W.  MacN..  806.  In  tbe  rase 
of  ParbaH  Kumara  v.  Jagadia  Chunde^r^  both  tbe  Courts  of  India  treated  it  as 
andoabted  tbat  Orissa  whs  governed  by  Mitakshara  law.  29  I.  A.,  pu.  85,  68 ;  S.  C., 
29  Cal.,  pp.  440,  442.  No  decision  on  the  point  was  given  by  the  Frivy  Council. 
As  to  Ganjam,  see  Baghunadha  v.  Broeo  KUhoro^  3  I.  A.,  154 ;  S.  C,  1  Mad.,  69; 
S.  C,  26  Suth.,  291.  (t;)  See  Maine's  Vill.  Com..  62. 
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judges  were  also  Brahmans.  Both  writers  and  judges 
would  naturally  tinge  native  usages  with  their  own  views, 
and  supplement  them  by  their  own  doctrines.  The  change 
must  have  gone  on  with  great  rapidity  during  the  last 
century,  when  so  many  disputes  were  referred  to  the 
decision  of  our  Courts,  and  settled  in  those  Courts  solely 
in  accordance  with  the  opinions  of  the  pundits  (w). 
PraotioAi  infer-  §  13.  The  practical  result  of  this  discussion,  so  far  as  it 
may  turn  out  to  be  well  founded,  seems  to  be — First,  that 
we  should  be  very  careful  before  we  apply  all  the  so-called 
Hindu  Law  to  all  the  so-called  Hindus.  Secondly,  that  in 
considering  the  applicability  of  that  law,  we  should  not  be 
too  strongly  influenced  by  an  undoubted  similarity  of  usage. 
Thirdly,  that  we  should  be  prepared  to  find  that  rules,  such 
as  rules  of  inheritance,  adoption,  and  the  like,  may  have 
been  accepted  from  the  Brahmans  by  classes  of  persons  who 
never  accepted  the  principles,  or  motives,  from  which  these 
rules  originally  sprung ;  and  therefore,  lastly,  that  we 
should  not  rashly  infer  that  a  usage,  which  leads  to  neces- 
sary developments,  when  practised  by  Brahmans,  will  lead 
to  the  same  developments,  when  practised  by  alien  races. 
It  will  not  do  so,  unless  they  have  adopted  the  principle  as 
well  as  the  practice.  Without  both,  the  usage  is  merely  a 
branch  severed  from  the  trunk.  The  sap  is  wanting,  which 
can  alone  produce  growth  (x), 

{w)  See  post  §  40.  The  following  remarks,  drawn  from  the  CensuH  of  1831,  appear  to 
have  an  important  bearing  on  the  sabjeot: — *'  Hindnism  includes  a  fl actuating  mass 
of  beliefs,  opinions,  usages  and  observances,  social  and  religious  ideas,  the  exact 
details  of  wnich  it  is  impossible  to  reduce  to  anything  like  order,  and  in  the  most 
diverse  aspects  of  which  it  is  impossible  to  recognise  anything  that  is  common. 
A  belief  in  the  religious  superiority  of  Krahmans,  veneration  for  the  cow,  and 
respect  for  the  distribution  of  castes,  are  the  elements  of  Hinduism,  which  are  most 
generally  recognised  as  fundamental .  But  each  and  all  of  these  has  been  rejected, 
or  is  rejected  by  tribes,  castes  or  sects,  whose  title  to  be  included  amongst  Hindus 
is  not  denied."~( Census  of  1891,  N.-W.  Province  Bej^ort,  192.  *'  As  a  general  rule 
it  would  seem  that  it  is  more  the  effect  of  theexdnsiveness  of  their  Hmdu  neigh- 
bours than  the  efforts  of  the  Gosaens,  which  induces  these  rude  tribes  to  change 
their  social  status.  For,  after  all,  it  is  a  matter  of  social  status  more  than  anything 
else.  Hinduism  asks  for  very  little  in  the  way  of  dogma  or  belief.  A  man  may  be 
a  theist  or  shamanist ;  it  is  all  one  so  long  as  he  conforms  to  certain  prescribed 
usages ;  and  if  he  consents  to  conform  to  them  he  is  rewarded  by  a  recognised 
place  in  the  Hindu  system,  without  being  troubled  by  questions  regarding  the 
orthodoxy  of  his  religious  beliefs."— Census  of  1891,  Assam  Report  L,  84. 

(x)  For  a  full  discussion  as  to  the  oases  in  which  Hindu  law  is  made  the  rule 
of  decision  in  the  Courts  of  British  India,  see  W.  &  B.  (8rd  ed.),  1—7.  Where  a 
person  fails  to  establish  that  he  oonforms  to  any  religion  which  carries  with  it. 
any  special  form  of  law,  his  rights  will  be  dealt  with  according  to  **  justice, 
equity  and  good  conscience."    Rc^  Bahadur  v.  Bi$hen  Dyal,  4  All.,  348. 
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CHAPTER  n. 

THE  SOURCES  OF  HINDU  LAW. 

1.  The  Smritu,  ^  15,  j  3.     SchooU  of  Law,  ^  9S. 

2.  TJif  Commentators,  ^  25.      |  4.    Judicial  Decitiona,  ^  db. 

§  14.  I  PBOPOSE  in  this  chapter  to  examine  the  sources 
of  Hindn  Law,  so  far  as  they  are  to  be  found  in  the  writings 
of  the  early  Sanskrit  sages  and  their  commentators.  A 
general  reference  to  the  accessible  authorities  on  this  branch 
of  the  subject  is  given  below  (a).  I  have  not  thought  it 
necessary  to  give  special  references,  unless  where  the  state- 
ment in  the  text  was  still  a  matter  of  controversy  ;  nor  have 
I  attempted  to  make  a  show  of  learning,  which  I  do  not 
possess,  by  referring  at  length  to  the  works  of  Hindu  writers, 
of  whom  I  know  nothing  but  their  names.  Under  this 
branch  of  the  subject,  I  shall  offer  some  observations  upon 
those  differences  of  opinion,  which  are  generally  spoken  of 
as  constituting  various  "  schools  of  law."  I  shall  conclude 
by  making  some  remarks  upon  the  influence  which  our 
judicial  system  has  exercised  upon  the  natural  development 
of  Hindu  Law.  The  important  subject  of  Custom  will 
be  reserved  for  the  next  chapter. 

§  15.  I.  TheSmritis. — The  great  difficulty,  which  meets 
us  in  the  study  of  Hindu  Law,  is  to  ascertain  the  date  to 
which  any  particular  statement  should  be  referred.     Chro-  Chronology 
nology  has  absolutely  no  existence  among  Hindu  writers.  '*®'*"^**8*®"*- 

(a)  See  M.  Muner*9  Ancienfe  Sanskrit  Literature:  Br.  Biihler's  Introduction 
to  the  Digest  of  Hindn  Law  by  West  and  Biihler ;  Colebrooke's  Prefaces  to  the 
Daya  Bhaga  and  the  Digest,  and  his  note,  1  Stra.  H.  L.,  315;  the  Preface  to 
Sir  Thomas  Strange'B  Hinda  Law ;  Dr.  Bumeirs  Prefaces  to  his  translations 
of  the  Daya  Vi bhaga  and  Varadrajah,  and  the  introduction  to  the  first  volume 
of  Uor lev's  Digest:  Stenzler's  Preface  to  his  translation  of  Yajnavalkya;  Dr. 
Jolly's  Preface  to  Narada ;  Mayr,  Ind.  Erbrecht,  1 — 10,  where  the  conclusions 
of  'Broteeaoir  M.  MtUler  and  Dr.  BQhler  are  adopted  ;  Professor  Monier  Williams' 
Indian  Wisdom ;  N.  Mandlik's  Introduction  and  Appendix  I.  ;  Dr.  BUhler's 
Introdactions  to  Apostamba  and  Gautama,  Vasishtha  and  Baudhayana,  and 
Mann  ;  Dr  Jolly's  Introduction  to  Vishnu.  Sacred  Books  of  the  East,  Vols.  11, 
VII,  XrV  and  XXV.  B.  Sorvadhikari,  §  4 ;  Jolly,  Lect.  1—69;  Jolly,  Becht 
nnd  Sitte,  Chap.  1. 
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They  deal  in  a  vast,  general,  way  with  cycles  of  fabulous 
length,  which,  of  course,  have  no  relation  to  anything  real. 
It  is  impossible  to  ascertain  when  the  earliest  sages  lived, 
or  whether  they  ever  lived.  Most  of  the  recorded  names  are 
probably  purely  mythical.  Tradition  is  of  no  value  when 
it  has  a  fable  for  its  source.  Names  of  indefinite  antiquity 
are  assumed  by  comparatively  recent  writers,  or  editors, 
or  collectors  of  texts.  Even  when  we  can  ascertain  the 
sequence  of  certain  works,  it  is  unsafe  to  assume  that  any 
statement  of  law  represented  an  existing  fact.  To  a  Hindu 
writer,  every  sacred  text  is  equally  true.  Maxims,  which 
have  long  since  ceased  to  correspond  with  actual  life,  are 
reproduced,  either  without  comment,  or  with  a  non-natural 
interpretation.  Extinct  usages  are  detailed,  without  a  sug- 
gestion that  they  are  extinct,  from  an  idea  that  it  is  sacrile- 
gious to  omit  anything  that  has  once  found  a  place  in  Holy 
Writ.  In  short  we  have  exactly  the  same  difficulty  in  deal- 
ing with  our  materials  as  a  palaeontologist  would  find,  if 
all  the  archaic  organisms  which  he  compares  had  been 
discovered,  not  reposing  in  their  successive  strata,  but 
jumbled  together  in  a  museum. 

SruH  and  §  16.  The  two  great  categories  of  primeval  authority  are 

the  Sruti  and  the  Smriti.  Somewhere  in  the  order  of  pre- 
cedence, either  between  the  Srutis  and  the  SmritiSy  or  more 
probably  after  them,  come  the  Pm*anas,  which,  according 
to  Colebrooke,  **  are  reckoned  as  a  supplement  to  the 
Scripture,  and,  as  such,  constitute  a  fifth  Veda  **  (6).  The 
Sruti  is  that  which  was  seen  or  perceived  in  a  revelation, 
and  includes  the  four  Vedas.  The  Smriti  is  the  recollec- 
tion handed  down  by  the  Eishis,  or  sages  of  antiquity  (c). 
The  former  is  of  divine,  the  latter  of  human,  origin.  Where 
the  two  conflict,  if  such  a  conflict  is  conceivable,  the  latter 
must  give  way.  Practically,  however,  the  Sruti  has  little, 
or  no,  legal  value.  It  contains  no  statements  of  law, as  such, 
though  its  statements  of  facts  are  occasionally  referred  to 

lb)  Per  Makmood,  /.,  Oanga  Sahai  y.  Lekhraj  Singh^  9  All.,  p.  289. 
(c)  Mana,  ii.,  §§  9,  10 ;  W.  <^  B.,  25 ;  JoUy,  Reoht  n.  Sitte,  2. 
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as  conclusive  evidence  of  a  legal  usage.  Rules,  as  distinct 
Irom  instances,  of  conduct  are,  for  the  first  time,  em- 
bodied in  the  Smriti.  The  Smriti,  again,  are  found  on 
examination  to  fall  under  two  heads,  viz.,  works  written 
in  prose,  or  in  prose  and  verse  mixed,  and  works  written 
wholly  in  verse.  The  latter  class  of  writings,  being  fuller 
and  clearer,  are  generally  meant  when  the  term  Smriti  is 
used  ;  but  it  properly  includes  both  classes.  To  Professor 
Max  Miiller  we  owe  the  important  generalisation  that  the 
former,  as  a  rule,  are  older  than  the  latter.  His  views 
may  be  summarised  as  follows  (d). 

§  17.  The  first  duty  of  a  Brahman  was  to  study  the  Sutras, 
Vedas.  These  were  orally  transmitted  for  many  ages 
before  they  were  committed  to  writing,  and  orally  taught, 
as  they  are  even  at  the  present  time  (e).  Naturally  many 
various  versions  of  the  same  Veda  arose,  and  sects  or 
schools  were  formed,  headed  by  distinguished  teachers, 
who  taught  from  these  various  versions.  To  facilitate 'their 
teaching  they  framed  Sutras  or  strings  of  rules,  chiefly  in 
prose,  which  formed  rather  a  memoria  technica  by  which 
the  substance  of  the  oral  lessons  might  be  recalled,  than  a 
regular  treatise  on  the  subject.  Every  department  of  the 
Vedas  had  its  own  Sutras.  Those  which  related  to  the 
rules  of  practical  life,  or  law,  were  known  as  the  Dharma- 
Sutras,  and  these  last  again  were  as  varied  as  the  sects,  or 
Charanas,  from  which  they  originated,  and  bore  the  names 
of  the  teachers  by  whom  they  were  actually  composed,  or 
whose  views  they  were  supposed  to  embody.  Thus  the 
Dharma-Sutra^f  which  bear  the  name  of  Apastamba,  Baud- 
hayana,  Gautama  and  the  like,  contain  the  substance  of  the 
rules  of  law  imparted  in  the  Charanas  which  recognized 
those  teachers  as  their  heads,  or  which  had  adopted  those 
names.  Works  of  this  class  are  known  to  have  existed 
more  than  two  hundred  years  before  our  era.     Professor  . 

{d)  See  his  letter  to  Mr.  Morley,  1  M.  Dig.  Introd.,  196 ;  A.  8.  Lit.,  pp.  125— 
lS4.2fiO,  377;W.  &B..  31. 
(«)  See  as  to  the  introauction  of  writing,  A.  S.  Lit.,  497;  Ind.  Wisdom,  252. 
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Max  Miiller  places  the  Sutra  period  roughly  as  ranging 
from  B.C.  600-200.  But  the  composition  of  these  works 
may  have  continued  longer,  and  it  cannot  be  asserted  of 
any  particular  Sutra  now  in  existence  that  it  is  of  the  age 
above  specified. 

^sute^*  °'  §  18.  The  Dharma-Sutras,  which  bear  the  names  of  Gau- 
tama, Baudhayana,  Apastamba,Vasishtha  and  Vishnu  have 
been  translated,  the  last  named  by  Dr.  Jolly  and  the  others 
by  Dr.  Biihler  (/ ) .  As  to  their  relative  antiquity,  Gautama 
is  the  oldest  of  all,  being  quoted  by  Baudhayana  who  ranks 
next  in  order  of  time.  He  belonged  to  the  school  of  the 
Sama  Veda.  His  use  of  the  word  Yavana,  a  term  applied 
in  very  early  Indian  parlance  to  the  Greeks,  has  been 
supposed  to  mark  his  period  as  not  earlier  than  300  B.C. 
The  word,  however,  appears  to  have  had  other  applications, 
and  Dr.  Biihler  considers  that  it  would  be  unsafe  to  found 
any  opinion  upon  its  use.  At  present  nothing  else  is  known 
by  which  the  date  of  Gautama  can  be  even  approximately 
fixed  ig).  Next  in  point  of  time  is  Baudhayana.  His  Sutras 
were  originally  studied  by  the  followers  of  the  Black  Yajur- 
veda  alone,  but  subsequently  were  accepted  by  all  Brah- 
mans  as  an  authority  on  the  Sacred  Law.  He  was 
probably  of  Southern  origin.  Dr.  Biihler  considers  that 
a  period  counted  by  centuries  elapsed  between  his  date 
and  that  of  Apastamba,  whom  he  places  before  the  first 
century  B.C.  (h).  Apastamba  was  also  an  inhabitant  of 
Southern  India,  probably  of  the  Andhra  district,  and  a 
follower  of  the  same  Veda  as  Baudhayana.  He  is  re- 
markable for  the  uncompromising  vigour  with  which 
he  rejects  certain  practices  recognized  by  the  early 
Hindu  Law,  such  as  the  various  species  of  sons,  the 
Niyoga    and   the   Paisacha   form   of   marriage    (i).  Ex- 

(/)  Sacred  Books  of  the  East,  Vols.  II.,  VII  and  XIV. 

la)  BUhler's  lutroduction  to  Gautama,  45,  49,  56 ;  Jolly,  Reoht  u.  Sitte,  5. 

(ft)  BUhler's  Introduction  to  Baudhayana.  29,  85,  and  to  Apastamba,  18,!22, 40. 
Dr.  Jolly  con<«iders  that  the  4th  Pnibna  of  Baudlmyara,  which  is  almost  wholly 
written  m  verse,  is  probably  a  later  addition,  and  that  the  8rd  is  also  open  to 
suspicion,  Recht  n.  Sitte,  4. 

(f)  BUhler's  Introduction  to  Apastamba,  16, 18,30, 84  ;  Jolly,  Recht  n.  Sitte,  8. 
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cept  from  quotations  contained  in  his  work  there  is 
nothing  to  show  the  date  of  Vasishtha.  He  knew  of 
Yama,  Gautama,  Harita,  and  a  Manu,  the  author  of  the 
Manava  Sutras.  He  may  perhaps  be  supposed  to  have 
known  Baudhayana.  Dr.  Jolly  considers  that  he  quoted 
from  Vishnu,  but  in  this  opinion  Dr.  Biihler  differs  from 
him.  Vasishtha  appears  to  have  been  a  native  of  the 
Northern  part  of  India  (ft).  No  tradition  exists  as  to  the 
authorship  of  the  Vishnu-Sutra.  Dr.  Biihler  and  Dr.  Jolly 
agree  in  thinking  that  in  its  present  form  it  has  "been 
recast  with  additions  by  those  who,  ignorant  of  its  origin, 
wished  to  attribute  it  to  the  God  Vishnu.  Much  of  the 
work,  both  in  style  and  substance,  bears  the  mark  of 
extreme  antiquity,  and  portions  of  it  are  thought  by 
Dr.  Jolly  to  have  been  borrowed  by  Vasishtha  or  even 
by  Baudhayana.  He,  like  Vasishtha,  was  a  follower,  of 
the  black  Yajur-veda  (I).  Harita,  Hiranyakesin,  U9anas, 
Yama,  Ka^yapa  and  Qankha,  all  of  whom  are  quoted  in 
Colebrooke's  Digest  and  by  the  commentators,  are  also 
of  the  Sutra  period.  Of  these  Harita  is  earlier  than  Baud- 
hayana, and  Hiranyiikesin  is  later  than  Apastamba  (m). 

A  manuscript  of  Harita  has  lately  been  found  at  Nasik. 
From  the  account  of  it  given  by  Dr.  Jolly,  it  would 
appear  to  contain  much  which,  in  language  and  subject, 
evidences  great  antiquity,  combined  with  passages  on 
the  law  of  debts  and  on  judicial  procedure  which  are 
quite  of  a  modern  character.  Not  only,  therefore,  is  the 
manuscript  untrustworthy-  in  much  which  it  contains, 
but  it  is  thoroughly  defective  in  what  it  ought  to  contain. 
Numerous  quotations  from  Harita,  which  are  found  in 
Baudhayana  and  Apastamba,  and  even  in  Hemadri,  a 
writer  of  the  13th  century,  are  wanting  in  the  Nasik 
copy.  Harita  is  supposed  by  Dr.  Jolly  to  be  the  earliest 
of  the  Smritis.     The  genuine  portion  of  the  manuscript 

(k)    Bauer's  Introduction  to  VasiBhtha,  16, 17,  21, 25 ;  JoUy,  Beoht  n.  Sitte,  6. 
(Z)    Dr.  JoUj's  Introduction  to  Vishnu.    Lectures,  88.     W.  &  B.,  86. 
(m)  BtUiler's  Introduction  to  Apastamba,  28,  27. 
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contains  much  upon  ceremonial  matters,  moral  precepts, 
impurity,  penance  and  the  like :  but  it  does  not  lead  us  to 
suppose  that  we  should  derive  from  the  complete  work 
anything  of  a  legal  character,  except,  perhaps,  indications 
of  the  dawning  of  secular  law  (n). 
DiMrma-Sastras        §  19,  The  Dharma-Sastras,  which  are  wholly  in  verse, 

generally    more  "  .  ./  » 

recent.  Professor  Max  Miiller  considers  to  be  merely  metrical  ver- 

sions of  previously-existing  Dharma-Sutras.     Dr.  Blihler, 
after  pointing  out  "  that  almost  in  every  branch  of  Hindu 
science,  where  we  find  text-books  in  prose  and  in  verse, 
the  latter  are  only  recent    redactions  of  works  of  the 
former  class,**  proceeds  to  say  :  **  This  view  may  be  sup- 
ported by  some  other  general  reasons.     Firstly,  if  we 
take  oflf  the  above-mentioned  Introductions,  the  contents 
of  the  poetical  Dharma-Sastras  agree  entirely  with  those 
of  the  Dharma-Sutras,   whilst  the  arrangement  of  the 
subject-matter  differs  only  slightly,  not  more  than  the 
Dharma-Sutras  differ  amongst  each  other.     Secondly,  the 
language  of  the  poetical  Dharma-Sutras  and  Dharma- 
Sastras  is   nearly  the  same.     Both  show  archaic  forms, 
and  in  many  instances  the  same.     Thirdly,  the  poetical 
Dharma-Sastras  contain  many  of  the  Slokas  or  Gathas 
given  in  the  Dharma-Sutras,  and  some  in  an  apparently 
modified  form.     Instances  of  the  former  kind  are  exceed- 
ingly   numerous.     A    comparison    of  the  Gathas    from 
Vasishtha,    Baudhayana,    Apastamba  and   Hiranyakesin 
with  the  Manu  Smriti,  shows  that  more  than  a  hundred 
of  the  former  are  incorporated  in  the  latter.**     And  he 
goes  on  to  point  out  other  instances  in  which  passages 
of  Manu  are  only  modernised  versions  of  passages  now 
existing  in  Vasishtha*s  Sutra.     In  one  case  Manu  (viii., 
§  140)  quotes  Vasishtha  on  a  question  of  lawful  interest, 
and  the  passage  so  quoted  is  still  extant  in  the  Sutras 
of  that  author.     The  result  in  Dr.  Buhler*s  opinion  is 
that  "  it  would  seem  probable  that  Dharma-Sastras,  like 
that  ascribed  to  Manu  and  Yajnavalkya,  are  versifica- 


(n)  Recht  u.  Sitte,  8. 
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tions  of  older  Sutras,  though  they,  in  their  turn,  may 
be  older  than  some  of  the  Sutra  works  which  have 
come  down  to  our  times*'  (o),  A  third  work  of  a 
similar  class  is  that  known  by  the  name  of  Narada.  All 
of  these  are  now  accessible  to  English  readers  (p).  As  to 
relative  age  they  rank  in  the  order  in  which  they  are  named. 
Their  actual  age  is  a  matter  upon  which  even  proximate 
certainty  is  unattainable. 

§  20.  The  Code  of  Manu  has  always  been  treated  by  u§an. 
Hindu  sages  and  commentators,  from  the  earliest  times,  as 
being  of  paramount  authority,  an  opinion,  however,  which 
does  not  prevent  them  from  treating  it  as  obsolete  whenever 
occasion  requires  (q).  No  better  proof  could  be  given  of 
its  antiquity.  Whether  it  gained  its  reputation  from  its  in- 
trinsic merits,  or  from  its  alleged  sacred  origin ;  or  whether 
its  sacred  origin  was  ascribed  to  it  in  consequence  of  its 
age  and  reputation,  we  cannot  determine.  The  personality 
of  its  author,  as  described  in  the  work  itself,  is  upon  its 
face  mythical.  The  sages  implore  Manu  to  inform  them  of 
the  sacred  laws,  and  he,  after  relating  his  own  birth  from 
Brahma,  and  giving  an  account  of  the  creation  of  the  world, 
states  that  he  received  the  Code  from  Brahma,  and  commu- 
nicated it  to  the  ten  sages,  and  requests  Bhrigu,  one  of  the 
ten,  to  repeat  it  to  the  other  nine,  who  had  apparently  for- 
gotten it.  The  rest  of  the  work  is  then  admittedly  recited, 
not  by  Manu  but  by  Bhrigu  (r).  Manu,  the  ancestor  of 
mankind,  was  not  an  individual,  but  simply  the  impersonal 

(o)    w.  &  B.,  42. 

(p)  YajnavaJkya  has  been  wholly  translated  in  German  by  Professor  Stenzler 
(1849).  An  English  translation  of  the  whole  of  the  second  Book,  and  of  part  of  the 
first,  has  been  made  by  Dr.  Roer  (Calcutta,  1859).  The  entire  work  has  lately 
been  translated  by  Mr.  V.  N.  Mandlik  rBombay,  1880).  Vrihaspati,  whom 
Dr.  Buhler  classes  in  the  same  category,  is  only  known  by  fragments  cited  by 
the  commentators,  and  by  Js^annatha  in  his  Digest. 

iq)  See  Preface  by  Sir  W.  Jones,  p.  11,  and  general  note  at  the  end,  p.  363 
(London,  17%).  V.  N.  Mandlik,  Introduction,  46.  Per  curiam,  14  M.  I.  A., 
570.  Not  only  is  Manu  revered  by  the  Hindu  lawyers,  but  he  is  referred  to  as 
of  supreme  weight  by  the  Buddhist  writers  of  Burmah,  Siam  and  Java.  Jolly 
Kecht  u.  Sitte,  41—44. 

(r)  Manu,  i.,  §  1—60, 119  ;  iii.,  §  16;  viii..  §  204 ;  xii.,  §  1.  This  fiction  of  recital 
by  an  early  sage  is  a  sort  of  common  form  in  Hindu  works  of  no  great  antiquity. 
W.  &  B.,  Introd.,  24  (2nd  ed.). 
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and  representative  man.  What  is  certain  is,  that  among 
the  Brahmanical  schools  was  one  known  as  the  school  of 
the  Manavas,  and  that  they  used  as  their  text  for  teaching  a 
series  of  Sutras,  entitled  the  Manava-Sutras.  The  Dharma- 
Sutras  of  this  series  are  unfortunately  lost,  but  it  may 
be  supposed  that  they  were,  to  a  great  extent,  the  concen- 
trated essence  from  which  the  Manava  Dharma-Sastras 
were  distilled.  Whether  the  sect  took  its  name  from  a 
real  teacher  called  Manu,  or  from  the  mythical  being,  can- 
not now  be  known  (s). 

Hi»  age.  g  21 .  The  age  of  the  work  in  its  present  form  is  placed  by- 

Sir  W.  Jones  at  1280  B.C. ;  by  Schlegel  at  about  1000  B.C. ; 
by  Mr.  Elphinstone  at  about  900  B.C. ;  and  by  Professor  M. 
Williams  at  about  the  5th  century  B.C.  (t).  Professor  Max 
Miiller  would  apparently  place  it  as  a  post- Vedic  work,  at  a 
date  not  earlier  than  200  B.C.  (w).  One  of  his  reasons  for 
this  view,  viz,,  that  the  continuous  slokas  in  which  it  is 
written  did  not  come  into  use  until  after  that  date,  has  been 
shown  not  to  be  beyond  doubt,  as  Professor  Goldstiicker  has 
established  their  existence  at  an  earlier  period  (u) .  In  order 
to  determine  the  question  of  age,  it  is  necessary  to  settle 
whether  the  present  rescension  of  Manu  is  the  earliest  or 
the  latest  of  the  many  which  undoubtedly  existed.  The 
introduction  to  Narada  states  that  the  work  of  Manu  origi- 
nally consisted  of  1,000  chapters  and  100,000  slokas.  Narada 
abridged  it  to  12,000  slokas,  and  Sumati  again  reduced  it 
to  4,000.  The  treatise  which  we  possess  has  been  supposed 
to  be  a  third  abridgment,  as  it  only  extends  to  2,685.  We 
also  find  a  Vriddha,  or  old,  Manu  quoted,  as  well  as  a  Brt- 
hantf  or  great,  Manu  (w).  Further,  while  the  existing  Manu 
quotes  from  Vasishtha  a  rule  which  is  actually  found  in  his 


Tarions   Ter- 


(a)  A.  S.  Lit.,  532  ;  1  M.  Dig.  Introd.,  197  ;  Ind.  Wisd.,  213;  Jolly,  Lect.  47, 
Bechi  u.  Sitte  ;  18  Biihler's  Introduction  to  Manu,  14,  40,  91,  67,  68. 

{t)  Ind.  Wisd.,  216  ;  Elphinstone,  227 ;  Stenr.  Pref .  to  Yajnavalkya,  10. 

(u)  A.  S.  Lit.,  61,  244.  (t,)  ^.  &  B.,  49. 

{w)  Dr.  Jolly  shows  that  these  epithets  have  no  historical  significance,  and 
that  in  general  the  authors  to  whose  names  they  are  appended  are  more  reoent 
han  those  with  the  same  names  and  without  the  epithet,  Lect,  65. 
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treatise,  Vasishtha  in  turn  quotes  from  Manu  verses  two  of 
which  are  found  still,  and  two  of  which  are  not  found,  one 
of  these  latter  being  in  a  metre  unknown  to  our  Manu. 
Obviously,  the  interval  between  the  Manu  quoted  by 
Vasishtha,  and  the  Manu  who  quotes  Vasishtha,  must  be 
very  considerable.  Further,  Baudhayana  quotes  Manu 
for  a  proposition  exactly  the  reverse  of  that  now  stated  by 
him  (ix.,  §  89).  Even  in  a  work  so  late  as  the  6th  cen- 
tury A.D.  verses  are  cited  from  Manu  which  can  only  be 
found  in  part  in  the  existing  work.  The  same  fact  would 
be  apparent,  as  a  matter  of  internal  evidence,  from  the  con- 
tradictions in  the  code  itself.  For  instance,  it  is  impossible 
to  reconcile  the  precepts  as  to  eating  flesh-meat  (x)y  or  as  to 
the  second  marriage  of  women  (y).  Even  as  regards  men, 
some  passages  seem  to  indicate  that  a  man  could  not  marry 
again  during  the  life  of  his  first  wife,  while  in  others  second 
marriages  are  expressly  recognized  and  regulated  {z).  So 
the  texts  which  refer  to  the  marriage  of  a  Brahman  with  a 
Sudra  woman  (a),  and  to  the  procreation  of  children  upon  a 
widow  for  the  benefit  of  the  husband  (6),  are  evidently  of 
different  periods.  In  former  treatises  Dr.  Biihler  had  been 
disposed  to  accept  the  view  that  the  Manu  which  we  possess 
was  the  most  recent  form  of  the  work.  In  the  introduction 
to  his  present  translation,  he  has  examined  the  whole  ques- 
tion again  and  has  reached  a  different  result.  He  considers 
that  the  Manu  which  we  now  possess  was  a  compilation 
founded  partly  on  a  Sutra  work  of  the  Manava  school  of 
very  much  greater  antiquity  and  partly  upon  a  floating  mass 
of  proverbial  wisdom  which  already  existed  in  metrical  form. 
From  this  latter  source  the  compiler,  Manu,  and  the  author 
of  the  Mahabharata  (3rd  to  5th  century  a.d.)  drew  indepen- 
dently of  each  other,  though,  in  some  instances,  the  Maha- 
bharata appears  to  have  borrowed  directly  from  the  present 
Manava-Smriti,  which  it  distinctly  names.     Further,  he 

ix)  Manu.  iv.,  J  260 ;  t.,  §  7-67 ;  xi..  §  156-169. 

{y)  Manu.  v.,  §  167, 160—166 ;  ix.,  §  66.  76, 176, 176,  191. 

(«)  Manu,  v.,  §  167  ;  viii.,  §  204  ;  ix.,  §  77-87, 101,  102. 

(a)  Manu.  Hi.,  $  13—19 ;  ix.,  §  148-166, 178 ;  x.,  §  64—67. 

(6)  Manu,  ix.,  §  66—66, 120,  148,  162-166, 167, 190,  191,  203. 
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relies  on  the  discovery  first  made  by  Dr.  Jolly  that  the 
Dharma-Sastra  of  Vrihaspati  (Circ.  600,  A.D.),  of  which 
only  fragments  now  exist,  was  fomided  on  a  text  of  Manu 
apparently  the  same  as  that  which  we  have.  On  the  whole,. 
he  arrives  at  the  conclusion  that  Bhrigu*s  Samhita  is  the 
first  and  most  ancient  recast  of  a  Dharma-Sastra,  attributed 
to  Manu,  which  latter  must  be  identified  with  the  Manava 
Dharma-Sutra.  Though  this  recast  must  be  considered 
the  work  of  one  hand,  the  possibility  that  single  verses  may 
have  been  added  later  or  altered  is  of  course  not  excluded. 
The  age  of  this  version  he  places  between  the  2nd  century 
B.C.,  and  the  2nd  century  a.d.  (c). 
Tainanilkya.  §  22.  Next  to  Manu  in  date  and  authority  is  Yajnavalkya. 

No  Sutras  corresponding  to  it  have  been  discovered,  and 
the  work  is  considered  by  Professor  Stenzler  to  have  been 
founded  on  that  of  Manu.  It  has  been  the  subject  of 
numerous  commentaries,  the  most  celebrated  of  which  is 
the  Mitakshara,  and  is  practically  the  starting  point  of 
Hindu  law  for  those  provinces  which  are  governed  by 
the  latter.  Of  the  actual  author  nothing  is  known.  A 
Yajnavalkya  is  mentioned  as  the  person  who  received  the 
White  Yajur-veda  from  the  Sun,  and  this  mythical  per- 
sonage is  apparently  put  forward  as  the  author  of  the  law 
book.  Of  course  the  two  works  are  widely  distant  in  point 
of  time,  but  Dr.  Biihler  is  disposed  to  think  that  the 
Dharma-Sastras,  known  by  the  name  of  Yajnavalkya,  may 
have  been  based  on  Sutras  which  proceeded  from  the 
school  which  followed  the  Vedic  author,  or  perhaps  even 
from  that  author  himself  (d).  This,  of  course,  is  mere 
conjecture.  As  in  the  case  of  Manu,  an  "  old  *'  and  a 
"great*'  Yajnavalkya  are  spoken  of,  evidencing  the  exis- 
tence of  several  editions  of  the  same  work.  Its  date  can 
only  be  determined  approximately  within  wide  limits.  It 
is  undoubtedly  much  later  than  Manu,  as  is  shown  by 
references  to  the  worship  of  Ganesa  and  the  planets,  to 

(c)  BUhIer*8  Inirodoction  toManu75— 90, 92—117.     Introduction  to  Vasiahtha 
18— aO:  Jolly,  Lect.  60 ;  Recht  u.  Sitte,  14—18,  21. 

(d)  Yaj.,  1.,  §  1 ;  iii.,  §  110;  A.  S.  Lit.,  329;  W.  A  B.,  47. 
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the  use  of  deeds  on  metal  plates,  and  the  endowment  of 
monasteries,  while  other  passages,  speaking  of  bald  heads 
and  yellow  robes,  are  supposed  to  be  allusions  to  the 
Buddhists  (e).  Professor  Wilson  points  out  that  "pass- 
ages taken  from  it  have  been  found  on  inscriptions  in 
every  part  of  India,  dated  in  the  10th  and  11th  centuries. 
To  have  been  so  widely  diffused,  and  to  have  then  attain-  His  age. 
ed  a  general  character  as  an  authority,  a  considerable 
time  must  have  elapsed,  and  the  work  must  date  therefore 
long  prior  to  those  inscriptions.*'  He  considers  that  the 
mention  of  a  coin,  Nanaka,  which  occurs  in  Yajnavalkya, 
refers  to  one  of  the  coins  of  Kanerki,  and  therefore 
establishes  a  date  later  than  200  a.b.  This  inference, 
however,  is  considered  by  Professor  Max  Miiller  to  be  very 
doubtful.  Passages  from  Yajnavalkya  are  found  in  the 
Panchatantra,  which  cannot  be  more  modern  than  the 
end  of  the  5th  century,  (/),  and  it  is  quoted  wholesale  in 
the  Agni  Purana,  which  is  supposed  to  be  earlier  than 
the  8th  century  (g).  It  seems  therefore  tolerably  certain 
that  the  work  is  more  than  1,400  years  old,  but  how 
much  older,  it  is  impossible  to  state  (h). 

§  23.  The  last  of  the  complete  metrical  Dharma-Sastras  Norads. 
which  we  possess  is  the  Narada-Smriti,  which  has  been 
recently  translated  by  Dr.  Jolly.     The  work,  as  usual,  is 

{e)  Yftj..  i.,  §  270,  271,  27-2,  284,  318;  ii.,  §  lad. 

(/)  WiUon'8  Works,  iv.,  89. 

&)  Wilaon's  Works,  iii.,  87,  90.     See  Stenzler's  Preface,  10 ;  A.  S.  Lit.,  830. 

(k)  The  above  uoncloaions  are  sobstantially  the  lame  as  those  arrived  at  by 
Mr.  V.  N.  Mandh'k,  in  his  Introduction,  pp.  48—59.  He  sayn  (p.  61):  **From 
an  examination  of  the  Yajnavalkya  Smriti  and  its  comparison  with  others,  I 
may  rooffhly  state  that  I  consider  it  to  be  later  than  Manu,  Vasishtha,  Gauta- 
ma, <^ankha,  Likhita,  and  Harita,  nearly  contiimuoranpous  with  Vishnu  and 
prior  to  Parasara  and  others.  It  does  nor-  seem  to  nave  at  tmy  one  time  formed 
the  distinct  basin  of  the  Aryan  law,  like  Manu,  Gautama,  (^ankha,  LiVhita,  and 
Parasara  ;  but  as  bearing  the  impress  of  the  leading  exponent  of  the  doctrines 
of  the  White  Yajur-veda,  it  formed  the  principal  guide  of  the  fifteen  Sakhas  of 
th*t  Veda.  These  Sakhas,  as  we  find  from  the  Charana  Vyaha  and  other 
authorities,  have  chiefly  predominated  in  the  countries  to  the  North  of  the 
Narmada."  At  p.  49,  he  says:  Y:ijnavalkya  himself  is  only  one  of  the  numer- 
ous Smritikara,  and  his  authority  outside  his  own  Sakha  is  of  no  peculiar  im- 
portance." Thin  latter  fr^itement  seems  inconsistent  with  the  fact  that  the 
commentators  of  every  district  of  India  refer  to,  and  rely  on,  his  authority. 
Dr.  Jolly  siyn  :  **  The  composition  of  the  metrical  Smriti  of  Yajnavalkya  can- 
not be  referred  to  an  earlier  date  than  the  first  centuries  A.n."  Lect.  49.  In  his 
late  work  he  places  the  probable  dato  somewhere  about  the  4th  century  a.d. 
Becht  n.  Sitte,  21. 
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ascribed  to  the  Divine  sage  Narada,  and  purports  to  have 
been  abstracted  by  him  from  the  second  abridgment  of 
Mann  in  4,000  slokas.  It  differs  from  Manu,  however, 
in  many  most  important  respects,  which  are  enumerated 
by  Dr.  Biihler  and  Dr.  Jolly.  One  point  of  even  greater 
importance  than  any  mentioned  by  them  is  the  rank  he 
gives  to  the  adopted  son.  Manu  places  him  third  in  the 
order  of  sons,  and  Narada  places  him  ninth,  thereby  ex- 
cluding him  from  the  list  of  collateral  heirs  (i).  It  is,  of 
course,  possible,  and  I  think  probably,  that  in  this  respect 
Narada  may  be  really  following  what  was  the  original  and 
genuine  text  of  Manu.  With  this  exception,  if  it  be  one, 
the  whole  of  Narada  is  marked  by  a  modern  air  as  com- 
pared with  Manu.  Some  of  his  rules  for  procedure  in  par- 
ticular seem  to  anticipate  the  English  principles  of  special 
pleading  (k).  The  same  mode  of  comparison  also  estab- 
lishes that  Narada  is  more  recent  than  Yajnavalkya.  On 
the  other  hand,  his  age  is  so  much  greater  than  that  of  the 
Mitakshara  that  he  is  not  only  quoted  throughout  that 
work,  but  quoted  as  one  of  the  inspired  writers.  His  views 
also  appear  to  be  of  a  more  ancient  character  than  those 
announced  by  Katyayana,  Vrihaspati,  Yama,  and  other 
His  age.  Smritis  referred  to  by  the  commentators.     The  result,  ac- 

cording to  Dr.  Jolly,  is  that  the  Narada-Smriti  should  be 
placed  about  the  5th  or  6th  centmy,  or  perhaps  a  little 
later  ;  that  is  to  say,  about  midway  between  Yajnavalkya 
and  the  time  when  the  Smritis  ceased  to  be  composed. 
Dr.  Biihler  has  recently  made  the  interesting  discovery  of 
a  fragment  of  a  larger  rescension  of  Narada  than  the  one 
translated  by  Dr.  Jolly.  It  is  evidently  the  edition  which 
was  used  by  the  earliest  commentators,  as  it  contains  texts 
ascribed  by  them  to  Narada  which  are  not  found  in  the 
existing  and  abridged  form  of  the  work.  Unfortunately 
the  fragment  does  not  extend  beyond  v.  19.  Narada  is 
supposed  by  Dr.  Jolly  to  have  been  a  native  of  Nepal  (0. 

(t)  Manu,  iz.,  $  159;  Nar.,  xiii.,  §  46.  {k)  See  Nar.,  i.,  $  50—67. 

(/)  Jolly,  Lect.  64;  Reeht  a.  Sitte,  21. 
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§  24.  Fragments  of  many  metrical  Dharma-Sastras,  Fngmentiury 
which  are  now  lost,  are  to  be  found  in  the  writings  of 
commentators  and  in  Digests.  The  most  ancient  and 
important  of  these  are  the  verses  of  Vrihaspati  and 
Katyayana.  Both  appear  to  belong  to  nearly  the  same 
epoch,  probably  about  the  6th  or  7th  century,  and  to  be 
founded  upon  Manu,  with  such  enlargements  and  develop- 
ments as  a  later  form  of  society  demanded  (m).  Of  still 
later  date  is  a  class  of  Smritis,  which  are  described  by 
Dr.  Bdhler  as  **  secondary  redactions  of  metrical  Dharma-  ^^^^"^ 
Sastras."  Under  this  head  he  enumerates  "  the  various 
Smritis  which  go  under  the  names  of  Angiras,  Atri, 
Daksha,  Devala,  Prajapati,  Yama,  Likhita,  Vyasa,  Sankha, 
Sankha  Likhita,  Vriddha-Satatapa.  All  these  works  are 
very  small  and  of  little  significance.  That  they  are  really 
extracts  from,  or  modern  versions  of,  more  extensive 
treatises,  and  not  simply  forgeries,  as  has  been  supposed, 
seems  to  follow  from  this,  that  some  of  the  verses  quoted 
by  the  older  commentators  of  Yajnavalkya  and  Manu, 
such  as  Vijnanesvara,  are  actually  found  in  them,  whilst 
they  cannot  be  the  original  works  which  those  lawyers 
had  before  them,  because  other  verses  quoted  are  not 
found  in  them.  In  the  case  of  the  Vriddha-Satatapa 
Smriti,  the  author  himself  states  in  the  beginning  that  he 
only  gives  an  extract  from  the  larger  work"  (n).  Of 
course,  the  texts  contained  in  these  works  may  be  very 
ancient,  though  the  editions  which  contain  them  are  com- 
paratively modern.  Many  of  the  names  in  the  above  list 
are  actually  enumerated  by  Yajnavalkya  as  original  sources 
of  law  (o).  They  must,  therefore,  have  existed,  though 
not  in  their  present  shape,  long  before  his  time.  Dr.  Jolly 
treats  it  as  "  certain  that  the  most  recent  metrical  Smriti 

(m)  Jolly,  Lect.  60—64 ;  Plecht  u.  Sitte,  26. 

{n)  W.  &  B..  50  For  com|'lete  list  of  the  SmritiH,  see  ihid.,  13 ;  I  Mori.  Dig., 
193 ;  Stokes,  H.  L.  B.,  6 ;  lud.  Wisd.,  21t ;  V.  N.  Mnndlik,  xiv. ;  Jolly,  Lect.  51 ; 
Becht  u.  Sitte,  23. 

(o)  "  MaDU,  Atri,  Vishnu,  Harita,  Yajnavalkya,  Usanas,  Angiras,  Yama, 
ApHstambft,  Samvarta,  Katyayana,  Vrihaspati,  Parasara,  Vyasa.  Sankha  Lik- 
hita, Dakshft,  Gautams\,  Satatapa,  and  Vasishtha,  are  they  who  have  promal- 
gated  Dharma-Sastras."  Yaj.,  i.,  $  4,  5.  See  an  elaborate  examination  of  these 
works.     V.  N.  Mandlik,  Appx.  I. 
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fragments  must  be  older  than  the  11th  and  12th  centuries, 
in  which  most  of  them  are  quoted  as  inspired  writers  by 
Vijnanesvara  and  Apararka,  and  older  for  the  most  part 
even  than  the  8th  or  9th  century  in  which  many  of  them 
are  quoted  by  Medhatilhi"  {p). 

tiS^^  ®'  §  25.  II.  The  Commentators. — All  the  works  which  come 
mider  the  head  of  Sraritis  agree  in  this — that  they  claim, 
and  are  admitted  to  possess,  an  independent  authority. 
One  Smriti  occasionally  quotes  another,  as  one  judge  cites 
the  opinion  of  another  judge,  but  every  part  of  the  work 
has  the  same  weight,  and  is  regarded  as  the  utterance  of 
infallible  truth.  No  doubt  these  Smritis  exhibit  the  greatest 
difference  in  their  statements,  owing  to  the  lapse  of  time, 
and,  probably,  in  part  to  local  peculiarities.  Parasara,  one 
of  the  latest  of  this  class,  recognized  this  difference,  and  its 
cause,  and  is  recorded  as  laying  down  that  the  Institutes 
of  Manu  were  appropriate  to  the  Krita  Yuga,  or  first  age ; 
those  of  Gautama  to  the  T relay  or  second  age  ;  those  of 
Sankha  and  Likhita  to  the  Dvaparaj  or  third  age  ;  and  his 
own  to  the  Kcdiy  or  sinful  age,  which  still  continues  (g). 
Unhappily  the  legal  portion  of  his  work,  which  we  may 
imagine  was  founded  on  some  attempt  at  historical  prin- 
ciples, has  disappeared.  Later  writers  assume  that  the 
Smritis  constitute  a  single  body  of  law,  one  part  of  which 
supplements  the  other,  and  every  part  of  which,  if  pro- 
perly understood,  is  capable  of  being  reconciled  with  the 
other  (r).  To  a  certain  extent  this  may,  perhaps,  be  true, 
as  none' of  the  Dharma- Sutras,  or  Dharma-Sastras,  pur- 
port to  cover  the  whole  body  of  law  (s).  But  the  variances 
between  them  are  not,  and  could  not  in  the  nature  of  things 
be,  reconcilable.     The  unquestioning  acceptance   of  the 

Their  antiquity,  whole  mass  of  Smritis  in   bulk  could  only  arise — first, 
when  their  antiquity  had  become  so  great  that  the  real 

~  (p)  Jolly,  Lect.  68. 

\q)  1  Stra.  H.  L.  Prof.,  12.  Manu,  as  we  now  possess  it,  mentions  all  four 
•ge«»,  i..  §  81—86. 

(r)  It  Heems  doubtful  whether  Manu  considered  that  any  texts,  except  those 
of  the  Vedas,  were  necessarily  true,  and  therefore  reconcilable.  See  ii.,  §  14,  16. 
a)  W.  <Sc  B.  (2ud  ed.),  Introd.,  »,  32 ;  Stenz.  Preface.  6. 
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facts  which  they  represented  had  been  forgotten,  and 
that  a  halo  of  semi-divinity  had  encircled  their  authors ; 
and,  secondly,  when  the  existing  law  had  come  to  rest 
on  an  independent  foundation  of  belief,  so  as  to  be  able 
to  maintain  itself  in  defiance  of  the  authorities  on  which 
it  was  based.  A  direct  analogy  may  be  found  in  modern 
theology,  where  systems  of  the  most  conflicting  nature 
are  all  referred  to  the  same  documents,  which  are  equally 
at  variance  with  each  other  and  with  the  dogmas  which 
they  are  made  to  support. 

§  26.  The  earliest  commentary  on  Yajnavalkya  is  that  visvanipft. 
of  Visvarupa.  "  The  author  of  the  Mitakshara  at  the  very 
begiiming  of  his  work  says  that  Yajnavalkya  Smriti  had 
before  his  term  been  explained  at  length  by  Visvarupa  in 
words  rather  difficult  to  understand."  His  commentary  is 
about  two  centuries  older  than  that  of  Vijnanesvara.  Till 
very  lately  it  was  supposed  to  be  lost,  but  quite  recently  a 
copy  was  discovered  in  Malabar,  which  has  been  translat- 
ed and  published  by  S.  Sitarama  Sastri,  a  learned  Vakil  at 
the  Madras  Bar  (t),  who  made  it  known  to  me. 

Far  the  weightiest  of  all  the  commentaries  is  that  by  Vij- 
nanesvara, known  as  the  Mitakshara  (w).  Its  authority  is 
supreme  in  the  city  and  province  of  Benares,  and  it  stands 
at  the  head  of  the  works  referred  to  as  settling  the  law  in 
the  South  and  West  of  India.  It  is  the  basis  of  the  works 
which  set  out  the  law  in  Mithila.  In  Bengal  alone  it  is, 
to  a  certain  extent,  superseded  by  the  writings  of  Jimut 
Vahana  and  his  followers,  while  in  Guzerat  the  Mayukha 
is  accepted  in  preference  to  it,  in  the  very  few  points  on 
which  they  differ  (v).     The  age  of  Vijnanesvara  has  been 

(t)  Visv&ropii.  Preface. 

(u)  The  portion  of  this  work,  which  treats  of  Inheritance,  is  familiar  to 
stadeote  by  Mr.  i^olebrooke'a  translation.  The  portion  on  Judicial  Procedure 
htts  been  translated  by  Mr.  W.  MacNaghten,  and  forms  the  latter  part  of  the  first 
Tolame  of  bis  work  on  Hindu  law.  A  table  of  contents  of  the  entire  work  will 
be  found  at  the  end  of  the  first  volume  of  Borrodaile's  Reports  (folio  1826). 

(v)  Colebrooke's  note,  1  Stra.  H.  L.,  817 ;  W.  *  B.,  10;  Kriahnaji  v.  Pandu- 
rang,  12  Bom.  H.  C,  65 ;  Collector  of  Madura  v.  Moottoo  Bamalinga^  12  M.  I.  A., 
437;  S.  C,  10  Soth.  (P.  C),  17;  S.  C,  1  B.  L.  R.  (P.  C),  1 ;  OridhaH  Lai  v. 
Government  of  Bengal,  12  M.  I.  A.,  448;  S.  C,  1 3.  L.  R.  (P.  C),  44 ;  Jagannath 
JPrasad  v.  Banjit  Singh,  25  Cal.,  p.  367. 
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fixed  by  recent  research  to  be  the  latter  part  of  the  11th 
century  (w).  His  work  is  followed,  with  occasional, 
though  slight,  variances,  by  the  writers  to  whom  special 
weight  is  attributed  in  the  other  provinces. 

Aporarka.  Another  commentator  of  little  later  date  than  VijnancJs- 

vara  is  Apararka,  a  sovereign  who  reigned  in  the  Konkan 
between  1140  and  1186.  His  views  are  very  similar  to 
those  of  the  Mitakshara,  which,  however,  he  never 
mentions  by  name.  His  work  is  of  paramount  authority 
in  Kashmir,  and  is  referred  to  with  respect  by  many  of 
the  later  digests.  A  portion  of  it,  stating  the  order 
of  succession,  has  been  translated  by  Mr.  Eajkumar 
Sarvadhikari  (x). 

AnthoritiM  in  §  27.  The  principal  of  the  supplementary  works  in 
*  Southern  India  are  the  Smriti  Chandrika,  the  Daya-Vib- 
haga,  the  Sarasvati  Vilasa,  and  the  Vyavahara  Nirnaya  (y). 
The  Smriti  Chandrika  was  written  by  Devanda  Bhatta 
during  the  existence  of  the  Vijayanagara  dynasty  in  the 
Deccan,  and  his  date  is  stated  by  Dr.  Burnell  and  by  Dr. 
Jolly  to  have  been  about  the  middle  of  the  13th  century. 
Bajkumar  Sarvadhikari  places  him  a  century  earlier. 
The  only  translation  as  yet  published  is  that  by  Kristna- 
sawmy  Iyer,  Madras,  1867.  Dr.  Goldstiicker  is  stated 
by  Dr.  Burnell  {z)  to  have  left  an  edition  and  translation 
ready  for  the  Press  ;  but  it  appears  never  to  have  been 
printed.  The  Sarasvati-Vilasa  was  written  in  the  begin- 
ning of  the  16th  or,  according  to  Mr.  Bajkumar  Sar- 
vadhikari, early  in  the  14th  century  by  Pratapa  Buda 
Deva,  one  of  the  kings  of  Orissa.  It  has  recently  been 
translated  by  the  Bev.  Mr.  Foulkes  (a).  To  Dr.  Burnell 
we  owe  translations  of  the  two  other  works  above 
mentioned.  The  Daya-Vibhaga  was  written  by  Madha- 
viya,  who  was  prime  minister  of  several  kings  of  the 

iw)  w.  &  B.,  17. 

(«)  Sarvadhikari,  426 ;  W.  &  B..  18  ;  Jolly,  Lect.  13. 

(y)  See  Collector  of  Madura  v.  Moottoo  Ratnalingay  ant«,  §  96,  note  {v.) 

{z)  Pref .  to  Varadraja. 

(a)  Foulkes'  Preface  to  Sarabvati-Vilasa,  vii. 
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Vijayanagara  dynasty,  and  who  flourished  during  the  latter 
half  of  the  14th  century.  The  Vyavahara-Nirnaya  was 
written  by  Varadaraja,  of  whom  his  editor  remarks  :  **  it  is 
impossible  to  say  any  more  than  that  he  was  probably  a 
native  of  the  Tamil  country,  and  lived  at  the  end  of  the 
16th  or  beginning  of  the  17th  century.** 

§  28.  The  works  which  supplement  the  Mitakshara  in  Western  India. 
Western  India  are  the  Vyavahara  Mayukha,  and  the  Vira- 
mitrodaya.  Of  these,  the  Mitakshara  ranks  first  and  para- 
mount in  the  Maratha  country  and  in  Northern  Kanara, 
and  Ratnagiri,  while  in  Guzerat,  and  apparently  also  in  the 
Island  of  Bombay,  the  Mayukha  is  considered  as  the  over- 
ruling authority  when  there  is  a  difference  of  opinion  (6). 
In  Ahmednagar,  Poona  and  Khandesh  the  Mayukha 
appears  to  be  an  authority  equal  to,  though  not  capable 
of,  over-ruling  the  Mitakshara  (c).  The  Mayukha  has 
been  translated  by  Mr.  Borrodaile,  and  quite  recently  by 
Mr.  V.  N.  Mandlik.  It  is  written  by  Nilakantha,  whose 
family  appears  to  have  been  of  Mahratta  origin,  but  settled 
in  Benares.  He  lived  about  1600  a.d.,  and  his  works  came 
into  general  use  about  1700.  The  Viramitrodaya  was 
written  by  Mitra  Misra,  and,  like  the  Mayukha,  follows  the 
Mitakshara  in  most  points.  Its  composition  may  be  as- 
signed to  the  beginning  of  the  17th  century  (d).  It  has 
lately  (1879)  been  translated  by  Golapchandra  Sarkar 
Sastri.  It  is  rather  a  Benares  than  a  Bombay  authority, 
and  of  inferior  weight  to  the  Mayukha  inWestern  India  (e). 
Other  works  of  authority  in  Western  India  are  mentioned 
by  Dr.  Biihler  in  his  Introduction,  but  being  untranslated 
I  have  not  referred  to  them  any  further. 

§  29.InMithila(orTirhutandNorthBehar)  theMitak-  Mithiia. 

(6)  W.  &  B  ,  89,  11, 19 ;  KrUhnaji  v.  Pandurang,  ante,  §  26,  note  (v) ;  Lallu- 
bhair.  Mankvvarbait  2  Bom.f  as ;  Balkrishna  y.  Lakahman,  14  Bom,  606; 
Janki  Bai  v.  Sundra,  ib.^  612, 623.  Tlie  Mayukha  is  also  said  to  bo  an  authority 
paramount  to  the  Mitakshara  in  the  North  Konkan.  Sakharam  t.  Sitabaif  3 
Bom.,  368 ;  Jankibai  r.  Sundra,  14  Bom.,  624. 

(c)  Bhagirthi  Bhai  t.  Kahnujirav,  11  Bom.,  285,  394. 

id)  W.  A  B.,  M. 

(0)  Collector  of  Madura  y.  Jlfoo^^oo  Bamalinga,  12  M.  I.  A.,  488,  466,  ante, 
S  26,  note  (o) ;  Dhondu  Ourav  y.  Oangabai,  8  Bom.,  869. 
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sharar  is  also  an  authority,  fhough  the  pundits  of  that  dis- 
trict appear  to  be  in  the  habit  rather  of  referring  to  the 
Vivada  Chintamani  and  Vyavahara  Chintamani  of  Vaches- 
pati  Misra,  whose  laws  they  say  **  are  to  this  day  venerated 
above  all  others  by  the  Mithilas,**  and  the  Batnakara  and 
the  Vivada  Chandra  (/ ) .  The  date  of  the  first-named  work 
is  put  by  Mr.  Colebrooke,  writing  in  1796,  as  ten  or  twelve 
generations  previously,  that  is,  about  the  middle  of  the 
15th  century.  The  Vivada  Chintamani  has  been  translated 
by  Prossonno  Coomar  Tagore.  The  Ratnakara  has  been 
translated  by  Golapchandra  Sarkar  Rastri.  It  purports  to 
be  composed  by  Chandesvara  Thakkura,  prime  minister  and 
son  of  another  Prime  Minister  Viresvara  Thakkura.  He 
styled  himself  the  Conqueror  of  the  Chiefs  of  Nepal,  and 
from  internal  evidence  is  shown  to  have  flourished  in  a.d. 
1314.  Of  what  king  he  was  prime  minister  he  vouchsafes 
no  information.  Of  the  other  works,  I  only  know  the  name. 

Treatises  on  §  30.  The  two  Special  works  on  adoption,  t?i>.,  the  Dat- 

taka  Chandrika  and  the  Dattaka  Mimamsa,  possess  at 
present  an  authority  over  other  works  on  the  same  subject, 
which  is,  perhaps,  attributable  to  the  fact  that  they  became 
early  accessible  to  English  lawyers  and  judges  from  being 
translated  by  Mr.  Sutherland.  Mr.  W.  H.  MacNaghten 
says  of  them  (g) :  "In  questions  relative  to  the  law  of 
adoption,  the  Dattaka  Mimamsa  and  Dattaka  Chandrika 
are  equally  respected  all  over  India ;  and,  where  they  differ, 
the  doctrine  of  the  latter  is  adhered  to  in  Bengal  and  by 
the  Southern  jurists,  while  the  former  is  held  to  be  the 
infallible  guide  in  the  provinces  of  Mithila  and  Benares." 
This  statement  was  accepted  by  the  Judicial  Committee  in 
the  Ramnad  case  (A),  and  has  no  doubt  largely  added  to  the 
weight  which  the  works  would  otherwise  have  possessed. 
On  the  other  hand,  Mr.  V.  N.  Mandlik  states  positively,  as 

(f)  Jiutcheputty  v.  Rajund^sr,  2  M.  I.  A.,  134,  146;  Coleb.  Pref.  to  Dig.,  19. 

(a)  W.  MacN.  Preface,  xxiii.  and  p.  74. 

(h)  Collecior  of  Madura  v.  Moottoo  Ramalinga,  12  M.  I.  A.,  437;  S.  C,  10 
Suth.  (P.  C),  17 ;  S.  C,  1  B.  L.  R.  (P.  C),  1.  See  also  Rungama  v.  Atchama, 
4.  M.  I.  A.,  p.  27. 
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to  the  Bombay  Presidency,  that  the  Dattaka  Mimamsa 
"  was  not  even  known  to  the  people  in  original  for  many 
years  after  the  publication  of  its  translation  under  the 
auspices  of  Government.  And  now  the  people  are  guided 
by  the  Nimaya  Sindhu,  the  Viramitrodaya,  the  Kaustubha, 
the  Dharma  Sindhu,  the  Mayukhas,  and  not  by  the 
Mimamsa  or  the  Chandrika  *'  (t).  Mr.  W.  H.  MacNaghten 
had  no  special  knowledge  of  Southern  India.  It  is  possible 
that  he  was  equally  mistaken  as  to  the  acceptance  of  these 
works  in  the  Madras  Presidency  (k).  Probably  his  belief 
that  the  Dattaka  Chandrika  was  an  authority  in  Southern 
India  arose  from  his  supposing  that  it  was  written  by 
Devanda  Bhatta,  the  author  of  the  great  southern  work  the 
Smriti  Chandrika.  But  there  seems  strong  reason  to  doubt 
this.  The  last  verse  of  the  original  work  expressly  states 
that  the  author's  name  was  Kuvera,  but  because  the  author 
avowed  himself  to  be  the  writer  of  the  Smriti  Chandrika, 
which  was  supposed  to  be  the  well  known  production  of 
Devanda  Bhatta,  the  latter  name  was  substituted  by  Mr. 
Sutherland  in  his  translation  (I),  Now  Mr.V.  N.  Mandlik 
points  out  that  there  were  several  works  named  Smriti 
Chandrika  by  different  authors,  and  that  there  is  strong 
internal  evidence  for  supposing  that  the  Dattaka  Chandrika 
and  the  Smriti  Chandrika  of  Devanda  Bhatta  were  by 
different   writers,  while  the   influence  possessed  by  the 

ii)  V.  N.  Mandlik,  Introduction,  73.  See  per  Mahmood^  J.,  9  All.,  322.  West 
and  Buhler  sav  of  the  Dattaka  Mimamsa  and  Dattaka  Chandrika  and  the  position 
to  which  they  are  entitled  in  Western  India  that  "  as  sapplementary  to  the  Mitak- 
gliara  and  Maynkha  these  may  fairly  be  regarded  as  the  pnncipal  authorities," 
p.  861.  In  a  Full  Bench  decision  of  the  Bombay  High  Court  the  judges  stated  that 
the  Dattaka  Mimamsa  and  Dattaka  Chandrika  were  regarded  by  the  Court  as  the 
leading  authorities  on  adoption,  and  they  declined  to  allow  the  reasonings  of 
Mr.  Mandlik  to  alter  the  usage  of  the  Court  in  that  respect.  Waman  Baghupati 
T.  Kriihnajit  14  Bom.,  259.  The  same  question,  as  to  the  weight  to  be  ascribed 
to  the^e  works,  arose  still  more  recently  in  two  cases  from  Allahabad.  Beni 
Pra»ad  r.  Hardai  Bihi,  14  All.,  67.  Bliagwan  Singh  v.  Bhagwan  Singh,  17  All. 
(F.  B.,  294),  in  both  of  which  the  two  treatises  were  held  to  be  of  slight  authority, 
while,  in  the  latter.  Edge,  C.  J.,  entered  into  an  elaborate  argument  to  pro7e 
that  Nanda  Pandita  was  not  an  authority  at  all  in  Benares.  Both  these  cases 
were  considered  on  appeal  by  the  Judicial  Committee,  and  in  each  it  was  held 
that,  although  caution  was  required  in  accepting  their  glosses  where  they 
deviate  from,  or  add  to  the  Smritis,  it  was  clear  that  both  works  must  be  accepted 
as  bearing  high  authority  for  so  long  a  time  that  they  have  become  embedded  in 
tiie  general  law.    26  I.  A.,  pp.  131, 161. 

(k)  See  Nelson's  Scientific  Study,  87  n.,  citiD(j  a  native  of  Madras  on  this  point. 

(0  Stokes  H.L.  B.,  662. 
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former  work  in  Bengal  could  only  be  accounted  for  by 
supposing  that  it  was  really  written  by  Kuvera,  who  was 
a  Bengal  author  (m), 

Nanda  Pandita,  the  author  of  theDattaka  Mimamsa,  was 
a  member  of  a  Benares  family,  whose  descendants  of  the 
ninth  generation  are  stated  by  Mr.  V.  N.  Mandlik  to  be 
still  flourishing  in  Upper  India.  He  must,  therefore,  have 
lived  about  250  or  300  years  ago  {n).  The  Dattaka  Chan- 
drika  is  said  to  be  the  earlier  work,  though,  of  course,  the 
doubt,  as  to  its  authorship,  makes  it  impossible  to  fix  the 
date  with  certainty  (o). 

A  collection  of  texts  on  adoption  from  the  Dattaka  Mi- 
mamsa, the  Dattaka  Chandrika,  and  five  other  works  on 
adoption  has  been  published  by  Mr.  P.  C.  Tagore  (Calcutta, 
1867)  under  the  title  Dattaka  Ciromani.  It  is  not  yet 
translated.  Dr.  Jolly,  as  an  appendix  to  his  lectures,  has 
translated  the  most  important  passages  of  this  work. 

AnthoritieBin  §  31.  In  Bengal  the  Mitakshara,  and  the  works  which 
follow  it,  have  no  authority,  except  upon  points  where  the 
law  of  that  province  is  in  harmony  with  the  rest  of  India. 
In  respect  to  all  the  points  on  which  they  disagree,  the 
treatise  of  Jimuta  Vahana  is  the  starting  point,  just  as  that 
of  Vijnanesvara  is  elsewhere.  Little  is  known  either  of  his 
identity  or  of  his  age.  Mr.  Colebrooke's  suggestion  that 
he  may  be  identified  with  the  founder  of  the  dynasty  of 
Cilahara  in  Western  India  is  no  longer  tenable,  as  Cilahara 
himself  has  been  proved  to  be  a  merely  fabulous  character. 
Many  portions  of  his  work  are  supposed  to  be  a  refutation 
of  the  Mitakshara,  and  he  is  expressly  named  and  followed 
by  Raghunandana,  who  lived  in  the  beginning  of  the  16th 
century.     On  the  other  hand,  he  quotes  the  commentary  of 


Bengal. 


(m)  V.  N.  Mandlik,  Introdaction,  73.  In  this  opinion  he  is  sapported  by  Dr. 
BUhler  (W  &  B.,  10  n.)  and  by  Dr.  Jolly.  The  latter  writer  says  that,  in  the 
opinion  of  eminent  Bengal  pandits,  the  name  Kuvera  is  itself  merely  a  nom  de 
plume,  Jolly,  Lect.  22. 

(n)  V.  N.  Mandlik,  Introduction,  72  and  p.  488. 

(o)  Jolly,  Lect.  22,j>erBanerji,  J.,  17  AH.,  p.  813,  Sntherland's  Ptefaoe.  Stokes 
H.  L.  B.,  627. 
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Govindaraja,  which  was  written  in  the  12th  century.  His 
date  must  lie  between  the  13th  and  15th  centuries  (p).  His 
authority  must  have  been  over-powering,  as  no  attempt 
seems  ever  to  have  been  made  to  question  his  views,  except 
in  minute  details  ;  and  the  principal  works  of  the  Bengal 
lawyers,  since  his  time,  have  consisted  in  commentaries  on 
his  treatise.  Particulars  of  these  works  will  be  found  in 
Mr.  Colebrooke's  Prefaces  to  the  Daya  Bhaga  and  to  Jagan- 
natha's  Digest.  The  Dayatatwa  by  Baghunandana  has 
been  translated  by  Golap  Chandra  Sarkar.  The  only  other 
work  of  the  Bengal  school,  which  I  know  of  in  an  English 
form,  is  the  Dayk  Krama-Sangraha  by  Sri  Krishna  Tarka- 
lankara,  translated  by  Mr.  Wynch.  It  is  very  modern,  its 
author  having  lived  in  the  beginning  of  the  last  century  ; 
but  it  is  considered  as  of  high  authority.  It  follows,  and 
develops,  the  peculiarly  Brahmanical  views  of  the  Daya 
Bhaga. 

Dr.  Jolly  suggests  that  the  isolation  of  the  Bengal  school 
may  be  more  apparent  than  real,  and  may  be  accounted  for 
by  the  loss  of  many  works  quoted  in  the  Daya  Bhaga,  which 
may  have  formed  intermediate  links  between  the  Bengal 
doctrines  and  the  teaching  of  the  other  schools.  Many  of 
his  doctrines  may  be  traced  to  texts  which  are  controverted 
in  the  Mitakshara,  and  some  are  identical  with  those  of  the 
Mithila  writers  (q), 

§  32.  Before  quitting  this  part  of  the  subject,  a  few  words 
should  be  said  as  regards  two  digests  made  under  European 
influence.  I  mean  the  Vivadamava  Setu,  compiled  at  the 
request  of  Warren  Hastings,  and  commonly  known  as 
Halhed's  Gentoo  Code,  from  the  name  of  its  translator ; 
and  the  Vivada  Bhangamavay  compiled  at  the  instance  of 
Sir  William  Jones  by  Jagannatha  Turkapunchanana,  and 
translated  by  Mr.  Colebrooke,  which  is  generally  spoken  of 
as  Jagannatha*s  or  Colebrooke's  Digest.  The  former  work,  Haihed's  Code, 
in  its  English  garb,  is  quite  worthless.     It  was  translated 

(p)  Jolly,  Lect.  22;  Sarvodhikari  (403). 
(q)  JoUy,  Lect.  25. 
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by  Mr.  Halhed,  not  from  the  original  Sanskrit,  of  which  he 
was  ignorant,  but  from  a  Persian  version  supplied  to  him 
by  his  interpreter,  which  Sir  W.  Jones  describes  as  "  a 
loose,  injudicious,  epitome  of  the  original  Sanskrit,  in  which 
abstract  many  essential  passages  are  omitted,  though  seve- 
ral notes  of  little  consequence  are  interpolated  from  a  vain 
JagaimathA's  idea  of  elucidating,  or  improving,  the  text  *'  (r).  No  such 
drawback  exists  in  the  case  of  the  latter  work,  which  was 
translated  by  one  who  was  not  only  the  greatest  Sanskrit 
scholar,  but  the  greatest  Sanskrit  lawyer,  whom  England 
has  ever  produced.  But  Mr.  Colebrooke  himself  early 
hinted  a  disapproval  of  Jagannatha's  labours  as  abounding 
with  frivolous  disquisitions,  and  as  discussing  together 
the  discordant  opinions  maintained  by  the  lawyers  of  the 
several  schools,  without  distinguishing  which  of  them  is  the 
received  doctrine  of  each  school,  or  whether  any  of  them 
actually  prevail  at  present.  This  feature  drew  down  upon 
the  Digest  the  criticism  of  being  "  the  best  law-book  for  a 
Counsel  and  the  worst  for  a  Judge  *'  (s).  On  the  other  hand, 
Mr.  Justice  Dwarkanath  Mitter,  who  was  of  the  greatest 
eminence  as  a  Bengal  lawyer,  lately  pronounced  a  high 
eulogium  upon  Jagannatha  and  his  work,  of  whom  he  says : 
**  I  venture  to  affirm  that,  with  the  exception  of  the  three 
leading  writers  of  the  Bengal  school,  namely,  the  author 
of  the  Daya  Bhaga,  the  author  of  the  Dayatatwa,  and 
the  author  of  the  Daya-kramasangraha,  the  authority  of 
Jagannatha  Turkapunchanana  is,  so  lar  as  that  school  is 
concerned,  higher  than  that  of  any  other  writer  on  Hindu 
law,  living  or  dead,  not  even  excluding  Mr.  Colebrooke 
himself  **  (t).  It  certainly  seems  to  me  that  Jagannatha*s 
work  has  fallen  into  rather  undeserved  odium.  As  a 
repertory  of  ancient  texts,  many  of  which  are  nowhere  else 
accessible  to  the  English  reader,  it  is  simply  invaluable. 
His  own  commentary  is  marked  by  the  minute  balancing 


(r)  Pref.  to  Colebrooke 's  Digest,  10. 


(8)  Pref.  to  Digest,  11 ;  Pref.  to  Day*  Bhaga;  2  Stra.  H.  L.,  176;   Pref.  to 
Stra.  H.  L.,  18. 
(/)  Kery  Kolitany  v.  Moneeram,  13  B.  L.  R.,  50 ;  8.  C.  19  Sath.,  394. 
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of  conflicting  views,  which  is  common  to  all  Hindu  lawyers. 
But  as  he  always  gives  the  names  of  his  authorities,  a  very 
little  trouble  will  enable  the  reader  to  ascertain  to  what 
school  of  law  they  belong.  His  own  opinion,  whenever  it 
can  be  ascertained,  may  generally  be  relied  on  as  represent- 
ing the  orthodox  view  of  the  Bengal  school. 

§  33.  The  Mimamsa  of  Jaimini  "  consists  chiefly  of  a  Mimamsa. 
critical  commentary  on  the  Brahmana  or  ritual  portion  of 
the  Veda  in  its  connection  with  the  Mantras.'*  **  It  does  not 
concern  itself,  like  the  other  systems,  with  investigations 
into  the  nature  of  Soul,  Mind,  and  Matter ;  but  with  a 
correct  interpretation  of  the  ritual  of  the  Veda,  and  the  solu- 
tion of  doubts  and  discrepancies  in  regard  to  Vedic  texts 
caused  by  the  discordant  explanations  of  opposite  schools. 
Its  only  claim  to  the  title  of  a  philosophy  consistsin  its  mode 
of  interpretation,  the  topics  being  arranged  according  to 
particular  categories  (such  as  authoritativeness,  indirect 
precept,  etc.),  and  treated  according  to  a  kind  of  logical 
method,  commencing  with  the  proposition  to  be  discussed, 
the  Purvapaksha  or  prima  facie  and  wrong  view  of  the 
question,  the  Uttara-paksha  a  refutation  of  the  wrong 
views,  and  the  conclusion"  (w).  His  age  is  unknown,  but 
it  must  have  been  earlier  than  the  Mitakshara,  as  passages 
from  his  works  are  referred  to  by  Vijnaneswara  as  the 
Sutras  of  a  venerable  author  (t?).  Though  primarily  in- 
tended for  exposition  of  the  Vedas,  the  rules  laid  down  by 
Jaimini  have  been  considered  by  later  writers  as  authori- 
tative in  discussing  doubtful  questions  of  law  (w). 

In  Mr.  Siromani's  Commentary  on  Hindu  law  (x),  he  Rules  of 
gives  26  rules  of  interpretation,  many  of  them  being  such  ^'®'P'®***»on. 


(u)  Indian  Wisdom,  108  :  Mimamsa  means  inTOstigation  of  the  meaning  of  the 
Veda.  ib.  314,  note.  Jaimini's  treatise  is  also  spoken  of  as  the  Purva  or  earlier 
Mimamoa,  in  opposition  to  the  Uttara  or  later  Mimamsa  by  Vyasa. 

(v)  Mit.  I..  1,  §  10  ;  I.,  9,  §  11 ;  II.,  1,  §  84. 

(w)  (Colebrooke's  Transactions  of  Royal  Asiatic  Society,  II.,  467.  Golapohandra 
Sarkar  on  adoption,  74.  Cited  14  All ,  p.  71).  It  has  been  partly  edited  and 
translated  by  Dr.  Ballaotyne;  bat  is  practically  inaccessible  to  any  but  Sanskrit 
•cholan.  (x)  Calcutta,  1886,  pp.  47—64. 
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as  would  be  applied  by  any  lawyer  in  the  construction  of  a 
statute  or  document ;  as  for  instance,  that  an  apparent 
contradiction  of  texts  is  to  be  ascribed  to  their  applying  to 
different  fields  of  law,  or  by  supposing  that  the  one  contains 
the  general  rule,  and  the  other  a  special  rule,  or,  in  a  very 
extreme  case,  by  holding  that  the  matter  in  question  is 
optional,  to  do  or  not  to  do.     As  regards  that  apparent 
balancing  of  conflicting  opinions,  which  is  so  common 
among  Hindu  writers,  he  states  that  "  if  the  same  text  is 
interpreted  in  different  ways,  in  the  same  work,  then  the 
interpretation  last  proposed  is  to  be  accepted  as  correct  in 
the  opinion  of  the  author.'*    "  If  two  reasons  are  given,  in 
the  same  clause,  for  any  particular  proposition,  the  reason 
last  given  is  said  to  be  by  way  of  Sadhak  or  additional 
support,  and  the  last  reason  may  be  rejected.''     **  When, 
in  order  to  establish  any  particular  proposition,  several 
reasons  are  given  in  successive  clauses,  each  successive 
reason  being  preceded  by  such  words  as  andf  or,  etc.,  then 
the  reason  last  given  is  to  be  accepted  as  correct  in  the 
opinion  of  the  author." 
jaimini's  Rule.        §  34.  In  a  recent  case,  one  of  Jaimini's  rules  assumed  ' 
great  importance.     The  text  to  be  interpreted  was  that  of 
Vasishtha  "  Let  no  man  give  or  receive  an  only  son,  since 
he  must  remain  to  raise  up  a  progeny  for  the  obsequies  of 
ancestors."     In  reference  to  this  text,  Mr.  Mandlik  says 
(p.  499) :  "  It  is  a  rule  of  the  Purva-Mimamsa  that  all  texts 
supported  by  the  assigning  of  a  reason  are  to  be  deemed 
not  as  vidhi  (an  injunction),  but  simply  as   artha-vada 
(recommendatory).     When  a  text  is  treated  as  an  arthu- 
vadaj  it  follows  that  it  has  no  obligatory  force  whatever." 
Accordingly,  in  the  case  which  turned  upon  this  text,  it  was 
treated  as  having  no  binding  authority.    When  the  Judicial 
Committee  had  to  deal  with  this  matter  in  appeal,  they  say 
of  Jaimini's  rule  :  '*  That  if  sound,  would  be  conclusive  as 
to  Vasishtha's  text.     But  it  is  rather  startling,  and  a  very 
intimate  acquaintance  with  the  Smritis  would  be  needed 
before  admitting  its  truth.     It  has  not  been  brought  for- 
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ward  in  any  case  prior  to  this  case  from  Allahabad.  It 
may,  however,  fairly  be  argued  that  one  who,  having  the 
power  to  give  an  absolute  command,  gives  an  injunction 
not  expressed  in  unambiguous  terms  of  absolute  command, 
but  resting  on  a  reason,  is  addressing  himself  rather  to  the 
moral  sense  of  his  hearers  than  to  their  duty  of  implicit 
obedience'*  (y). 

The  rule,  if  finally  accepted  as  a  governing  principle  of  Discussion  of 
interpretation,  would  be  of  such  a  far-reaching  character,     ®      *' 
that  it  may  be  advisable  to  examine  whether  such  a  novel 
and  disturbing  element  should  be  added  to  the  difficulties 
which  aheady  encompass  every  discussion  upon  Hindu  law. 
It  must  be  admitted  that  the  rule  does  not  carry  its  own 
evidence  with  it,  like  a  rule  of  grammar.     Nor  can  it  be 
shown  that  it  was  ever  accepted  by  the  Eishis,  to  whose 
words  it  is  applied,  or  that  it  was  thought  of  by  anybody 
before  it  was  evolved  by  Jaimini.     Nor  can  it  rest  on  his 
personal   authority,  unless  it  can  be  shown  that  it  has 
received   general  acceptance  as  part  of  the  law   of  the 
-  country.    And  here  it  is  remarkable  that  during  the  present 
century,  no   previous  instance  can  be  produced  in  which 
it  has  been  relied  on  by  any  pundit,  or  vakil,  or  Native 
Judge,  though  numberless  CMes  must  have  arisen  in  which 
it  would  have  settled  the  controversy.     It  must,  therefore, 
rest  upon  some  obvious  accordance  with  natural  logic,  and 
must  apparently  harmonise  with  the  style  of  the  early 
sages.     In  the  case  of  a  merely  earthly  judge,  if  he  states  a 
rule  of  law  without  anything  more,  his  statement  carries 
with  it  exactly  the  weight  due  to  his  authority.     If  he 
proceeds  to   say  why    he  states  the  law  to  be   so,   his 
reasons  can  be  discussed  and  rejected.     But  in  the  case 
of  the   early  sages,  who  are  either  themselves  Divine, 
or  are  speaking  the  language  of  the  Deity,  every  word, 
whether  rule  or  reason,  is  equally  inspired,  and  is  entitled 
to  equal  respect.     It  is  still  necessary  to  put  a  construc- 

(tf)  BerU  Prasad  v.  Hardai  Bibi,  14  All.,  pp.  73,  106.  126 ;  Radha  Mohun  v. 
Hardai  Bibi.  26  I.  A.,  p.  146 ;  S.  C,  21  All.,  460. 
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tion  upon  the  words,  and  to  see  whether  the  speaker 
intended  to  order,  or  to  advise.  But  it  is  difficult  to  see 
how  an  apparent  order,  which  it  is  impossible  to  disobey, 
can  be  deprived  of  its  character,  because  it  is  followed 
by  a  reason,  which  it  is  impossible  to  dispute.  The 
second  branch  of  the  test  would  involve  an  exhaustive 
examination  of  all  the  Smritis.  A  few  instances,  however, 
lie  upon  the  surface,  which  suggest  a  doubt  as  to  the 
practical  value  of  the  rule.  Probably  the  earliest  Rishi, 
who  spoke  of  a  widow  as  heir  to  her  husband,  is  Vrihas- 
pati.  He  states  her  right  distinctly  and  positively,  and 
then  follows  it  up  with  the  very  satisfactory  reason — **  Of 
him  whose  wife  is  not  deceased  half  the  body  survives. 
How  should  another  take  the  property,  while  half  the 
body  of  the  owner  lives?"  (z).  So  Manu  gives  a  reason 
for  the  position  which  he  assigns  to  the  son  of  an  appoint- 
ed daughter,  and  to  the  son  of  an  ordinary  daughter  (a). 
No  one,  I  suppose,  doubts  that  these  texts  are  mandatory. 
It  is  also  to  be  remarked  that,  when  a  commentator  cites 
a  text  which  contains  a  reason,  he  generally  leaves  the 
reason  out,  as  for  instance,  in  quoting  Vasishtha  as  to  the 
adoption  of  an  only  son,  and  Vrihaspati  as  to  the  succes- 
sion of  a  widow  (6).  This  would  indicate  that  he  did  not 
suppose  that  the  reason  nullified  the  text.  Apparently 
the  reason  was  intended  to  strengthen  the  injunction, 
where  the  sage  was  stating  a  rule  which  had  not  been  laid 
down  by  his  predecessors.  It  is  probable  that  Jaimini's 
principles  of  interpretation,  which  were  intended  to 
elucidate  Vedic  ritual,  are  incapable  of  universal  appli- 
cation to  secular  law. 
Only  two  _  §  36.  III.  Different  Schools  of  Law. — The  term 

school  of  law,"  as  applied  to  the  different  legal  opinions 
prevalent  in  different  parts  of  India,  seems  to  have  been 
first  used  by  Mr.  Colebrooke  (c).     He  points  out  that  there 

^{z)  3  Dig.,  458.    (a)  Maun  IX.,  130,  133, 189.    Jbykit.  I.,  11,  §  11  ;Tl.rTl7§  6 
(c)  1  Stra.  H.  L.,  315.     As  to  the  mode  in  which  such  divergences  sprung  op, 
see  the  remarks  of  the  Judicial  <  ommittee  in  the  liamnad  case,  CoUecior  of 
Madurav.  Mootoo  Ramalinga,  12  M.  I.  A..  436 ;  8.  C,  10  Suth.  (P.  C),  17 ;  8.  C, 
IB.  L.  R.  (P C),  1. 
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really  are  only  two  schools  marked  by  a  vital  difference  of 
opinion,  viz.,  those  who  follow  the  Mitakshara,  and  those 
who  follow  the  Daya  Bhaga.  Those  who  fall  under  the 
former  head  are  again  divided  by  minor  differences  of 
opinion,  but  are  in  principle  substantially  the  same.  Of 
course  in  every  part  of  India,  though  governed  by  practi- 
cally the  same  law,  the  pundits  refer  by  preference  to  the 
writers  who  lived  nearest  to,  and  are  best  known  to,  them- 
selves ;  just  as  English,  Irish,  and  American  lawyers  refer 
to  their  own  authorities,  when  attainable,  on  any  point  of 
general  jurisprudence.  This  has  given  rise  to  the  idea 
that  there  are  as  many  schools  of  law  as  there  are  sets  of 
local  writers,  and  the  sub-division  has  been  carried  to  an 
extent  for  which  it  is  impossible  to  suggest  any  reason  or 
foundation.  For  instance,  Mr.  Morley  speaks  of  a  Bengal, 
a  Mithila,  a  Benares,  a  Maharashtra,  and  a  Dravida  School, 
and  sub-divides  the  latter  into  a  Dravida,  a  Karnataka 
and  an  Andhra  division  (rf).  So  the  Madras  High  Court 
and  the  Judicial  Committee  distinguish  between  the 
Benares  and  the  Dravida  schools  of  law  (e),  and  a 
distinction  between  an  Andhra  and  a  Dravida  School  has 
also  received  a  sort  of  (/wasi-recognition  (/).  On  the  other 
hand.  Dr.  Burnell  ridicules  the  use  of  the  terms  Karnataka 
and  Andhra,  which  he  declares  to  be  wholly  destitute  of 
meaning,  while  the  term  Dravidian  has  a  very  good 
philological  sense,  but  no  legal  signification  whatever. 
Practically  he  agrees  with  Mr.  Colebrooke  in  thinking  that 
the  only  distinction  of  real  importance  is  between  the 
followers  of  the  Mitakshara  and  the  followers  of  the  Daya 
Bhaga  (g). 

§  36.  In  discussing  this  subject,  it  seems  to  me  that  we  CauBesof 

; varianod. 

{d)  1  M.  Dig.  Xntrod.,  221.  In  this  he  is  supported  by  Mr.  Rajknmar  Sarva- 
dhikari  ^p.  409),  who  (p.  334)  traces  the  origin  of  divergent  opinions  on  questions 
of  law  to  the  teaching  of  Srikara  in  the  11th  century. 

(e)  See  the  Ramnad  adoption  suit,  2  Mad.  H.  C,  206  ;  12  M.  I  A.,  397,  supra 
note  (c). 

If)  Narasammal  v.  BalaramacharlUj  1  Mad.  H.  C,  420. 
^  (g)  Pref.  to  Varadarajah,  6 ;  Nelson's  View  of  Hindu  Law,  21 :  V.  N.  Mand- 
lik.     Introdnction,  70.     See  the  remarks  of  Mahmood,  J.,  in  Ganga  Sahai  v. 
Lekhraj  Singh,  9  All.,  p.  290. 
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must  distinguish  between  diflferences  of  law  arising  from 
differences  of  opinion  among  the  Sanskrit  writers,  and 
differences  of  law  arising  from  the  fact  that  their  opinions 
have  never  been  received  at  all,  or  only  to  a  limited  ex- 
tent. In  the  former  case  there  are  really  different  schools 
of  law ;  in  the  latter  case  there  are  simply  no  schools. 
I  think  it  will  be  found  that  the  differiences  between  the 
law  of  Bengal  and  Benares  come  under  the  former  head, 
while  the  local  variances,  which  exist  in  the  Punjab,  in 
Western,  and  in  Southern,  India,  come  under  the  latter 
head. 

TheDaya  §  87.  Any  one  who  compares  the  Daya  Bhaga  with  the 

^^  Mitakshara  will  observe  that  the  two  works  differ  in  the 

most  vital  points,  and  that  they  do  so  from  the  conscious 
application  of  completely  different  principles.  These  will 
be  discussed  in  their  appropriate  places  through  this  work, 
but  may  be  shortly  summarised  here. 

First :  the  Daya  BHaga  lays  down  the  principle  of 
religious  efficacy  as  the  ruling  canon  in  determining  the 
order  of  succession  ;  consequently  it  rejects  the  preference 
of  agnates  to  cognates,  which  distinguishes  the  other 
systems,  and  arranges  and  limits  the  cognates  upon  prin- 
ciples peculiar  to  itself  (A). 

Secondly :  it  wholly  denies  the  doctrine  that  property 
is  by  birth,  which  is  the  corner-stone  of  the  joint  family 
system.  Hence  it  treats  the  father  as  the  absolute  owner 
of  the  property,  and  authorises  him  to  dispose  of  it  at 
his  pleasure.  It  also  refuses  to  recognize  any  right  in 
the  son  to  a  partition  during  his  father's  life  (i). 

Thirdly  :  it  considers  the  brothers,  or  other  collateral 
members  of  the  joint  family,  as  holding  their  shares  in 
quasi'SeyeraAty,  and  consequently  recognizes  their  right  to 
dispose  of  them  at  their  pleasure,  while  still  undivided  (i). 

Fourthly  :  whether,  as  a  result  of  the  last  principle,  or 
upon  independent  grounds,  it  recognizes  the  right  of  a 

{h)  See  post  Chap.  xvi.  (>)  See  post  §  24b,  259.  (k)  See  pott  §  265. 
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widow  in  an  undivided  family  to  succeed  to  her  husband's 
share  if  he  dies  without  issue,  and  to  enforce  a  partition 
on  her  own  account  {I). 

It  is  usual  to  speak  of  the  doctrine  factum  valet  as  one  Factum  vaUt, 
of  universal  application  in  the  Bengal  school.  But  thisis 
a  mistake.  When  it  suits  Jimuta  Vahana,  he  uses  it  as  a 
means  of  getting  over  a  distinct  prohibition  against  aliena- 
tion by  a  father  without  the  permission  of  his  sons  (m).  I 
am  not  aware  of  his  applying  the  doctrine  in  any  other 
case.  No  Bengal  lawyer  would  admit  of  any  such  sub- 
terfuge as  sanctioning,  for  instance,  the  right  of  an  un- 
divided brother  to  dispose  of  more  than  his  own  share  in 
the  family  property  for  his  private  benefit,  or  as  authoris- 
ing a  widow  to  adopt  without  her  husband's  consent,  or  a 
boy  to  be  adopted  after  upanayana,  or  marriage.  The 
principle  is  only  applied  where  a  legal  precept  has  been 
already  reduced  by  independent  reasoning  to  a  moral  sug- 
gestion. Dr.  Wilson  points  out  ttfat  even  Jimuta  Vahana 
never  applies  this  principle,  except  to  cases  where,  in  his 
view  of  the  law,  a  person  is  doing  that  which  he  is  strictly 
entitled  to  do,  though  the  exercise  of  the  right  violates 
a  moral  obligation  to  others  (n). 

§  38.  Now  in  all  the  above  points,  the  remaining  parts  Females  in 
of  India  agree  with  each  other  in  disagreeing  with  Jimuta  ^  ^  ** 
Vahana  and  his  followers.  Their  variances  inter  se  are 
comparatively  few  and  slight.  For  the  most  important  is 
the  difference,  which  exists  between  Western  India  and  the 
other  provinces  which  follow  the  Mitakshara,  as  to  the 
right  of  females  to  inherit.  A  sister,  for  instance,  who  is 
excluded  in  Benares  and  Bengal,  ranks  very  high  in  the 
order  of  succession  in  the  Bombay  Presidency,  and  many 
other  heiresses  are  admitted,  who  would  have  no  locics 


{D  See  poai  §  266.  479. 

(m)  Daya  Bhaga,  ii.,  $  30;  Jolly,  Lect.  113. 

(n)  Dt  Wilson'*  Works  V.^  71-*-74,  Bcio  Balwant  Singh  v.  JSTm Aori,  26  I.  A., 
p.  69 ;  8.  C,  90  All.,  p.  285.  See  a  dtscassion  upon  the  meaning  and  limitation  of 
this  doctrine,  |K>«f  §  165,  166. 
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standi  elsewhere  (o).  Any  reader  of  Indian  history  will 
have  observed  the  public  and  prominent  position  assumed 
by  Maharatta  Princesses,  and  it  seems  probable  that  the 
doctrine,  which  prevails  in  other  districts,  that  women 
are  incapable  of  inheriting,  without  a  special  text,  has 
never  been  received  at  all  in  Western  India.  Women 
inherit  there,  not  by  reason,  but  in  defiance,  of  the  rules 
which  regulate  their  admission  elsewhere.  In  their  case^ 
written  law  has  never  superseded  immemorial  custom  (p). 

Law  of  adoption.  §  39.  Another  matter  as  to  which  there  is  much  vari- 
ance is  the  law  of  adoption.  For  instance,  as  regards  the 
right  of  a  widow  to  adopt  a  son  to  her  deceased  husband. 
In  Mithila  no  widow  can  adopt.  In  Bengal  and  Benares^ 
she  can  with  her  husband's  permission.  In  Southern 
India,  and  in  the  Punjab,  she  can  adopt,  even  without  his 
permission,  by  the  consent  of  his  sapindas.  In  Western 
India,  she  can  adopt  without  any  consent  {q).  So  as 
regards  the  person  to  be  adopted.  The  adoption  of  a 
daughter's  or  a  sister's  son  is  forbidden  to  the  higher 
classes  by  the  Sanskrit  writers.  It  is  legal  in  the  Punjab. 
It  is  commonly  practised  in  the  South  of  India  (r).  In 
all  these  cases  we  may  probably  trace  a  survival  of  ancient 
practices  which  existed  before  adoption  had  any  religious 
significance,  unfettered  by  the  rules  which  were  introduced 
when  it  became  a  religious  rite.  The  similarity  of  usage 
on  these  points  between  the  Punjab  and  the  South  of 
India  seems  to  me  strongly  to  confirm  this  view.  It  is 
quite  certain  that  neither  borrowed  from  the  other.  It  is 
also  certain  that  in  the  Punjab  adoption  is  a  purely  secular 
arrangement.  There  seems  strong  reason  to  suppose  that 
in  Southern  India  it  is  nothing  more  (s).  But  what  is  of 
importance  with  regard  to  the  present  discussion  is  that 
these  differences  find  no  support  in  the  writings  of  the 

(o)  Vyavahara  Mayukha,  iv.,  8,  §  19;  W.  &  B.,  127-132. 

(p)  See  po8t  §  617,  629,  631. 

iq)  See  post  §  112. 

(r)  See  post  §  136,  ]86. 

(«)  See  post  §  106. 
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early  sages,  or  even  of  the  early  commentators.  They 
appear,  for  the  first  time,  in  treatises  which  are  absolutely 
modem,  or  merely  in  recorded  customs.  To  speak  of  such 
variances  as  arising  from  differeht  schools  of  law  would  be 
to  invert  the  relation  of  cause  and  effect.  We  might  just 
as  well  invent  different  schools  of  law  for  Kent  and  Middle- 
sex, to  account  for  Gavelkind  and  the  customs  of  London. 
Even  Hindu  lawyers  cannot  alter  facts.  In  some  in- 
stances, they  try  to  wrest  some  holy  precept  into  conform- 
ity with  the  facts  (t)  ;  but  in  other  cases,  and  especially 
in  Western  India,  the  facts  are  too  stubborn.  The  more 
closely  we  study  the  works  of  the  different  so-called 
schools  of  law,  other  than  those  of  Bengal,  the  more  shall 
we  be  convinced  that  the  principles  of  all  are  precisely 
the  same.  The  local  usages  of  the  different  districts  vary. 
Some  of  these  usages  the  writers  struggle  to  bring  within 
their  rules  ;  others  they  silently  abandon  as  hopeless. 
What  they  cannot  account  for,  they  simply  ignore  (u). 

§  40.  IV.  Judicial  Decisions. — A  great  deal  has  been  influence  of 
said,  often  by  no  means  in  a  flattering  spirit,  of  the  deci-  e»k^**»  •^"^k®^- 
sions  upon  Native  Law  of  our  Courts,  whether  presided 
over  by  civilian,  or  by  professional,  judges.  It  seems  to 
be  supposed  that  they  imported  European  notions  into  the 
questions  discussed  before  them,  and  that  the  divergences 
between  the  law,  which  they  administered,  and  that  which 
is  to  be  found  in  the  Sanskrit  law-books,  are  to  be  ascribed 
to  their  influence.  In  one  or  two  remarkable  instances,  no 
doubt,  this  was  the  case  ;  but  those  instances  are  rare.  My 
belief  is  that  their  influence  was  exerted  in  the  opposite 
direction,  and  that  it  rather  showed  itself  in  the  pedantic 
maintenance  of  doctrines  whose  letter  was  still  existing, 
but  whose  spirit  was  dying  away.  It  could  hardly  have 
been  otherwise.     It  seems  to  be  forgotten  that  upon  all 

it)  8e«,  for  instance,  the  mode  in  which  four  conflicting  views  as  to  the 
right  of  »  widow  to  adopt  have  been  deduced  from  a  single  text  of  Vasishtha, 
Collector  of  Madura  v.  Mootoo  Ramalinga,  12  M.  I.  A.,  436;  8.  0.,  10  Suth. 
(P.  C).  17  ;  8.  C,  1  B.  L.  R.  .P.  C),  1. 

(a)  For  instance,  second  marriiHres  of  widows,  or  wives  which  are  eqnally 
practised  in  the  North,  the  West,  and  the  Sooth  of  India,  see  post  §  94. 
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disputed  points  of  law,  the  English  judges  were  merely 
The  pundits.  the  mouthpieces  of  the  pundits  who  were  attached  to  their 
Courts,  and  whom  they  were  boxmd  to  consult  (v).  The 
slightest  examination  of  the  earliest  reports,  at  a  time 
when  all  points  of  law  were  treated  as  open  questions, 
will  show  that  the  pundits  were  invariably  consulted, 
wherever  a  doubt  arose,  and  that  their  opinions  were,  for 
a  long  time,  implicitly  followed.  If,  then,  the  decisions 
were  not  in  accordance  with  Hindu  law,  the  fault  rested 
with  the  pundits,  and  not  with  the  judges.  The  tendency 
of  the  pundits  would  naturally  be  to  magnify  the  authority 
of  their  own  law-books  ;  and,  accordingly,  we  find  that 
they  invariably  quoted  some  text  in  support  of  their 
opinion,  even  when  the  text  had  no  bearing  whatever 
upon  the  point.  The  tendency  of  the  judges  was  even 
more  strongly  in  the  same  direction.  The  pundit,  how- 
ever bigoted  he  might  be,  was,  at  all  events,  a  Hindu, 
living  amongst  Hindus,  and  advising  upon  a  law  which 
actually  governed  the  every-day  lives  of  himself  and  his 
family  and  his  friends.  He  would  torture  a  sacred  text 
into  an  authority  for  his  opinion  ;  but  his  opinion  would 
probably  be  right,  though  unsustained  by,  or  even  opposed 
to,  his  text.  With  the  English  Judge  there  was  no  such 
restraining  influence.  He  was  sworn  to  administer  Hindu 
law  to  the  Hindus,  and  he  was  determined  to  do  so,  how- 
ever strange  or  unreasonable  it  might  appear.  At  first  he 
accepted  his  law  unhesitatingly  from  the  lips  of  the  pun- 
dits ;  and,  so  long  as  he  did  so,  probably  no  great  harm 
was  done.  But  knowledge  increased,  and  the  fountains 
were  opened  up,  and  he  began  to  enquire  into  the  matter 
for  himself.  The  pundits  were  made  to  quote  chapter  and 
verse  for  their  opinions,  and  it  was  found  that  their 
premises  did  not  warrant  their  conclusions.  Or  their 
opinions  upon  one  point  were  compared  with  their  opinions 
upon  an  analogous  point,  and  found  not  to  harmonise, 

(v)  The  puadits,  as  official  referees  of  the  Courts,  were  only  abolished  by 
Aet  XI  of  1864. 
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and  logic  demanded  that  they  should  be  brought   into 

conformity  with   each  other.     Sometimes    the   variance 

between  the  futwahs  and  the  texts  was  so  great  that  it 

was  ascribed  to  ignorance,  or  to  corruption.     The  fact 

really  was  that  the  law  had  outgrown  the  authorities. 

Native  judges  would  have  recognized  the  fact.     English 

judges  were  unable  to  do  so,  or  else  remarked   (to  use  a 

phrase  which  I  have  often  heard  from  the  Bench),  **  that 

they  were  bound  to  maintain  the  integrity  of  the  law.  *' 

This  was   a  matter  of  less  importance  in   Bengal,  where 

Jimuta  Yahana  had  already  burst  the  fetters.     But  in 

Southern  India,  it  came  to  be  accepted  that  Mitakshara 

was  the  last  word  that  could  be^ listened  to  on  Hindu  law. 

The  consequence  was  a  state  of  arrested  progress,  in  which 

no  voices  were  heard  unless  they  came  from  the  tomb.     It 

was  as  if  a  German  Were  to  administer  English  law  from 

the  resources  of  a  library  furnished  with  Fleta,  Glanville 

and  Bracton,  and  terminating  with  Lord  Coke  (w). 

§  41.  In  Western  and  Northern  India,  the  differences  Force  of  usage, 
between  the  written  and  the  unwritten  law  were  too  pal- 
pable to  be  passed  over.     Accordingly,  in  many  important 
cases  in  Borrodaile's  Reports,  we  find  that  the  Court  did 
not  merely  ask  the  opinion  of  their  pundits,  but  took  the 
evidence  of  the  heads  of  the  castes  concerned  as  to  their 
actual  usage.     The  collection  of  laws  and  customs  of  the 
Hindu  castes,  made  by  Mr.   Steele  under  the  orders  of 
Government,  was  another  step  in  the  same  direction.     It 
is  probable  that  the  laxity,  which  has  been  remarked  as 
the  characteristic  of  Hindu  law  in  the  Bombay  Presidency, 
would  be  found  equally  to  exist  in  many  other  districts,  if 
the  Courts  had  taken  the  trouble  to  look  for  it.     In  quite 
recent  times  the  Courts  of  the  N.-W.  Provinces  and  of  the 
Punjab  have  acted  on  the  same  principle  of  taking  nothing 

{w)  The  substance  of  this  paro^ph  was  written  by  ine  in  an  Indian  jour- 
nal so  long  ago  as  1863.  I  mention  the  fact,  lest  it  should  be  supposed  that  I 
have  borrowed,  without  acknowledgment,  from  a  very  interesting  passage  in 
Sir  H.  S.  Maine's  Village  Communities,  p.  44. 
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for  granted.  The  result  has  been  the  discovery  that,  while 
the  actual  usages  existing  in  those  districts  are  remarkably 
similar  to  those  which  are  declared  in  the  Mitakshara  and 
the  kindred  works,  there  is  a  complete  absence  of  those 
religious  principles,  which  are  so  prominent  in  Brahraani- 
cal  law.  Consequently,  the  usages  themselves  have  diverg- 
ed exactly  at  the  points  where  they  might  have  been 
expected  to  do  so  (x),     Absente  causd^  abest  et  lex. 


(a?)  3ee  Punjab  Customs,  5,  11,  78.  Sheo  Singh  Rai  v.  Mt.  Dakho,  6 
N.-W.  P.,  382;  affd  5  I.  A.,  87 ;  S.  C,  1  All.,  688  ;  ChotayLall  v.  Chunno  Lall, 
61.  A.,  16;  S.  C,  4Cal.,  744. 
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CHAPTER  III. 

THE    SOURCES  OP   HINDU   LAW. 

Custom. 

§  42.  If  I  am  right  in  supposing  that  the  great  body  of  Castom binding, 
existing  law  consists  of  ancient  usages,  more  or  less  modi- 
fied by  Aryan  or  Brahmanical  influence,  it  would  follow 
that  the  mere  fact  that  a  custom  was  not  in  accordance 
with  written  law,  that  is,  with  the  Brahmanical  code, 
would  be  no  reason  whatever  why  it  should  not  be  binding 
upon  those  by  whom  it  was  shown  to  be  observed.     This 
is  admitted  in  the  strongest  terms  by  the  Brahmanical 
writers  themselves.     Manu  says  that  **  immemorial  usage 
is  transcendant  law,"  and  that  "  holy  sages,  well  knowing 
that  law  is  grounded  on  immemorial  custom,  embraced,  as 
the  root  of  all  piety,  good  usages  long  established"  (a). 
And  he  lays  it  down  that  "  a  king  who  knows  the  revealed 
law  must  enquire   into   the   particular   laws   of  classes, 
the  laws  or  usages  of  districts,  the  customs  of  traders, 
and  the  rules  of  certain  families,  and  establish  their  peculiar 
laws  "  (6)  :  to  which  Kulluka  Bhatta  adds,  as  his  gloss, 
"  If  they   (that   is,  the  laws)  be  not  repugnant  to  the 
law  of  God,"  by  which  no  doubt  he  means  the    text 
of  the  Vedas  as  interpreted  by  the  Brahmans.     But  that 
Manu  contemplated  no   such  restriction  is  evident  by 
what  follows  a  little  after  the  above  passage.     **  What 
has  been  practised  by  good  men  and  by  virtuous  Brah- 
mans, if  it  be  not  inconsistent  with  the  legal  customs 
of  provinces  or  districts,  of  classes  or  families,  let  him 
establish"  (c).     So  Yajnavalkya  says  {d)  :  **  Of  a  newly- 
subjugated  territory,  the  monarch  shall  preserve  the  social 
and  religious  usages,  also  the  judicial  system,  and  the  state 
of  classes,  as  they  already  obtained."  And  the  Mitakshara 

(a)  Mann,  i.,  §  108, 110. 
(6 }  Mann,  viii.,  §  41.    See,  too,  Vrihaspati,  cited  Vjavahara  Maynkha,  i.,  1, 
$  13,  and  Vanshtha  and  other  authorities,  cited  M.  Miiller,  A.  S.  Lit.,  60. 
(c)  Mann,  viiL,  §  46.  {d)  YajnaviOkya,  i.,  §  342. 
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quotes  texts  to  the  effect  that  even  practices  expressly 
inculcated  by  the  sacred  ordinances  may  become  obsolete, 
and  should  be  abandoned  if  opposed  to  public  opinion  (e) , 

Bec^M2»^by  §  43  r^Y^Q  fullest  effect  is  given  to  custom  both  by  our 
Courts  and  by  legislation.  The  Judicial  Committee  in 
the  Kamnad  case  said  :  "  Under  the  Hindu  system  of  law, 
clear  proof  of  usage  will  outweigh  the  written  text  of  the 
law ''  (/).  And  all  the  recent  Acts  which  provide  for  the 
administration  of  the  law  dictate  a  similar  reference  to 
usage,  unless  it  is  contrary  to  justice,  equity  or  good 
conscience,  or  has  been  actually  declared  to  be  void  (g). 

Records  of  local  §  44.  It  is  much  to  be  regretted  that  so  little  has  been 
done  in  the  way  of  collecting  authentic  records  of  local 
customs.  The  belief  that  Brehmanism  was  the  law  of 
India  was  so  much  fostered  by  the  pundits  and  judges, 
that  it  came  to  be  admitted  conventionally,  even  by  those 
who  knew  better.  The  revenue  authorities,  who  were  in 
daily  intercourse  with  the  people,  were  aware  that  many 
rules  which  were  held  sacred  in  the  Court,  had  never 
been  heard  of  in  the  cottage.  But  their  local  knowledge 
appears  rarely  to  have  been  made  accessible  to,  or  valued 
by,  the  judicial  department.  I  have  already  mentioned, 
as  an  exception,  Mr.  Steele's  collection  of  customs  in 
force  in  the  Deccan.  In  the  Punjab  and  in  Oudh  most 
valuable  records  of  village  and  tribal  customs,  relating  to 
the  succession  to,  and  disposition  of,  land  have  been  col- 
lected under  the  authority  of  the  settlement  officers,  and 
these  have  been  brought  into  relation  with  the  judicial 
system  by  an  enactment  that  the  entries  contained  in 
them  should  be  presumed   to  be  true  (A).     Many  most 

(e)  Mitakshara,  i.,  8,  §  4.  See  V.  N.  Mandlik,  Introduction,  48,  70.  Ra^liii- 
iiandana,  i.,88. 

if)  Collector  of  Madura  v.  Mootoo  Ramalinga,  12  M.  I.  A.,  436;  8.  C,  10 
Suth.  (P.  C),  17 ;  S.  C,  1  B.  L.  R.  (P.  C),  1. 

ig)  See,  as  to  Bombay,  Bom.  Reg.  IV  of  1827,  s.  26;  Act  II  of  1864,  s.  15. 
As  to  Barmah,  Act  XVII  of  1875,  b.  5.  Central  Provinces,  Act  XX  of  1876, 
8.  n.  MndraP,  Act  TH  of  1873,  p.  16.  Ondh,  Act  XVIH  of  1876,  s.  8.  Punjab, 
Act  XII  of  1878,  s.  1.     See  Sundar  v.  Khuman  Singh,  1.  All.,  618. 

(h)  These  records  are  known  by  the  terms,  Wajib-nl-arz  (a  written  represent- 
ation or  petition)  and  Riwazi-i-am  (common  pi'actice  or  custom).    See  Punjab 
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interesting  peculiarities  of  Punjab  law  will  be  found  in  a 
book  to  which  I  shall  frequently  refer,  which  gives  the  sub- 
stance of  these  customs,  and  of  the  decisions  of  the  Chief 
Court  of  Lahore  upon  them,  and  in  three  volumes  issued 
under  the  authority  of  the  Punjab  Government  on  the 
same  subject  (i).  The  special  interest  of  these  customs 
arises  from  the  fact,  already  noticed  {k),  that  Brahman- 
ism  seems  never  to  have  succeeded  in  the  Pimjab. 
Accordingly,  when  we  find  a  particular  usage  common  to 
the  Punjab  and  to  Sanskrit  law,  we  may  infer  that  there 
is  nothing  necessarily  Brahmanical  in  its  origin  (Z). 
Another  work  of  the  greatest  interest,  which  I  believe  no 
previous  writer  has  ever  noticed,  is  the  Thesawaleme,  or  Theaawaieme. 
description  of  the  Customs  of  the  Tamil  inhabitants  of 
Jafifna,  on  the  Island  of  Ceylon.  The  collection  was 
made  in  1707,  under  the  orders  of  the  Dutch  Government, 
and  was  then  submitted  to,  and  approved  by,  twelve 
Moodelliars,  or  leading  natives  and  finally  promulgated  as 
an  authoritative  exposition  of  their  usages    (m).     Now, 

CuBtoms,  19;  Act  XXXIU  of  1871,  •.  61 ;  XVn  of  1876,  s.  17.  Lekrai  Kuar 
▼.  Makpal  Singh,  7  I.  A.,  68 ;  S.  C,  5  Cal.,  744 ;  Harbaj  y.  Ouviani,  2  Ail.,  493 ; 
Jtri  Smgk  v.  Ganga,  ib.,  876;  Thakur  Nitepal  Singh  v.  Jai  Singh,  28  I.  A., 
147;  3.  C.  19  All.,  I;  Muha'nmad  Imam  v.  Sardar  Huaain,  26 1.  A..  161 ;  S.  C.,26 
Cal.,  81.  In  the  case  of  Uman  Farthad  v.  Gandharp  Singh,  14 1.  A.,  127 ;  S.  C, 
15  Cal.,  20,  the  Judicial  Committee  called  attention  to  a  practice  which  had  grown 
op  in  Oadh  of  allowing  the  proprietor  to  enter  his  own  views  npon  the  Wajib-al- 
arz,  whereas  it  ought  to  be  an  official  record  of  customs,  arrived  at  by  the  iDouiries 
of  an  impartial  ofHoer.  See,too,^erct/riam,  12All.,836,15AlI.,p.l52.  AWajib- 
ul-an,  which  has  long  stood  on  record,  and  been  unquestioned  by  the  parties  who 
would  be  affected  by  it,  is  primd  facie  evidence  of  custom,  though  not  signed  by 
any  landholder  in  Uie  village.    Buttttm  AH  v.  Abhan,  18  All.,  407. 

(i>  Notes  on  CuBtomary  Law  as  administered  in  the  Courts  of  thje  Punjab, 
by  Charles  Bonlnois,  Esq.,  Judge  of  the  Chief  Court,  and  W.  H.  Battigan, 
Esq.,  liohore,  1876.  I  cite  it  shortly  as  Punjab  Customs.  Punjab  Customary 
Law.     Kdited  by  C.  L.  Tupper,  C.S.,  Calcutta,  1881. 

(*)  Ante  %  8. 

(l)  Mr.  C.  L.  Tupper  says  of  the  Punjab,  "  The  Brahmans  are  not  in  the 
Punjab  the  depositories  of  Customary  law.  To  ascertain  it,  we  must  ^o  to  the 
Tribal  Council,  if  there  be  one,  or  to  the  elders  of  the  tribe."  It  is  not,  I 
think,  the  custom  which  has  modified  the  law.  It  is  the  Brahmanical  law  occa- 
sionally, and  the  Muhammedan  law  more  often,  which  has  modified  the  cus- 
tom." Punjab  Customary  Law,  II.,  82,  86.  Mr.  Baden-Powell  says  '*  whatever 
early  Aryan  clans  may  have  settled  in  the  Punjab,  they  were  non-Brahmanioal." 
**  In  the  Punjab  clans  there  are  no  ancient  Brahmanical  monuments.  The 
Uindu  law  of  the  books  is  unknown,  and  to  this  day  local  customs  of  various 
kinds,  sometimes  quite  opposed  to  the  later  Hindu  ideals,  are  in  vogue."  The 
Indian  Village  Community,  1896, 102. 

(m)  The  edition  which  I  possess  was  published  in  1663,  with  ehe  decisions  of 
the  English  Court,  by  Mr.  H.  F.  Mutukistna,  who  gave  it  to  me, 

4 


Digitized  by 


Google 


50 


CUSTOMARY  LAW. 


[chap.  IU, 


Pondioherry* 


Nambndri 
Brahmiins. 


y/e  know  that  from  the  earliest  time  there  has    been 
a   constant   stream    of   emigration    of    Tamulians    into 
Ceylon,  formerly  for  conquest,  and  latterly  for   purposes 
of   commerce.     We   also   know   that   the    influence    of 
Brahmans,  or  even  of  Aryans,  among  the  Dravidian  races 
of  the  South  has  been  of  the  very  slightest,  at   all  events 
until   the   English   officials   introduced   their    Brahman 
advisers  (n) .     The  customs  recorded  in  the  Thesawaleme 
may,  therefore,  be  taken  as  very  strong   evidence  of  the 
usages  of  the  Tamil  inhabitants  of  the  South  of  India  two 
or  three  centuries  ago,  at  a  time  when  it  is  certain  that 
those  usages  could  not  be  traced  to  the  Sanskrit  writers. 
The  suggestions  derivable  from  the  Thesawaleme  may  now 
be  supplemented  from  information  drawn  from  the  records 
of  the  Pondicherry  Courts.     The  early  tribunals  of  this 
settlement,  being  gifted  with  a  fortunate   ignorance  of 
Hindu  law,  had  been  in  the  habit  of  referring  questions 
depending  upon  that  law  for  the  decidon  of  the  leaders  of 
the  caste,  or  of  other  persons  supposed  to  possess  a  special 
knowledge  of  the  laws  or  usages  bearing  on  the  case. 
This  practice  was  formally  recognised  by  a  regulation  of 
1769,  and  in  1827  the  Government  established  a  Consul- 
tative Committee   of  Indian  Jurisprudence  to  assist  the 
administration  and  the  tribunals  in  questions  involving  a 
knowledge  of  the  Indian  laws  and  usages.     This  com- 
mittee consisted  of  nine  Natives,  selected  with  reference 
to  their  integrity  and  their  knowledge  of  the  laws,  usages 
and  customs,  with  a  special  preference  for  those  whose 
fortunes  guaranteed  their  independence.     A  great  deal  of 
most  interesting  information  derived  from  these  sources 
has  lately  been  made  available  by  the  labours  of  Leon 
Sorg,  Juge  President  du  Tribunal  de  1  re  Instance  de  Pondi- 
cherry (o) .    Undoubted  evidence  of  the  condition  of  Hindu 
law  at  a  very  much  earlier  period  may  also  be  found  in  the 
usages  of  the  Nambudri  Brahmans  on  the  West  Coast  in 

(n)  See  ante,  §  6. 

(o)  Introduction  a  TEtude  da  Droit  Hindon,  Trait6  Theorique  et  Pratique  da 
Droit  Hindou,  1Q97,  Aria  du  Comity  Conaoltatif  de  Jurisprudenoe  Indienne,  1896* 
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the  Madras  Presidency.  The  tradition  is  that  they  were 
introduced  into  Malabar  as  an  organised  community  by 
king  Parasurama,  and  the  evidence  tends  to  show  that 
they  must  have  been  settled  there  about  1200  or  1500 
years  ago.  As  they  took  their  place  among  a  community, 
which  was  governed  by  a  totally  different  system,  it  may 
safely  be  assumed  that  the  form  of  Hindu  law,  which 
prevails  among  the  Nambudries  of  the  present  day,  is  that 
which  was  universal  among  the  Brahmans  of  Eastern 
India  at  the  time  of  their  emigration.  Its  archaic  charac- 
ter exactly  accords  with  such  a  conclusion  (p) .  Many  very 
interesting  customs  still  existing  in  Southern  India  will  be 
found  in  the  Madura  Manual  by  Mr.  Nelson  ;  the  Malabar 
Manual  by  Mr.  Logan ;  the  North  Arcot  Manual  by 
Mr.  Cox  ;  the  South  Canara  Manual  by  Mr.  Sturrock  ;  the 
Manual  of  the  Administration  of  the  Madras  Presidency 
<1885)  by  Dr.  Maclean,  and  in  the  Madras  Census  Eeport 
of  1871  by  Dr.  Cornish.  The  various  reports  contain^  in 
the  census  of  1891  also  supply  much  valuable  information 
of  which  I  have  made  use  in  this  edition.  These  show 
what  rich  materials  are  available,  if  they  were  only 
sought  for* 

§  45.  Questions  of  usage  arise  in  four  different  ways  in  Various appiica- 
India :  First,  as  regards  races  to  whom  the  so-called  arTuJ.*'"^**'"'' 
Hindu  law  has  never  been  applied ;  for  instance,  the 
aboriginal  Hill  tribes,  and  those  who  follow  the  Mamma- 
kaiayem  law  of  Malabar,  or  the  Alya  S  ant  ana  law  of 
Canara.  Secondly,  as  regards  those  who  profess  to  follow 
the  Hindu  law  generally  ;  but  who  do  not  admit  its  theolo- 
gical developments.  Thirdly,  as  regards  races  who  pro- 
fess submission  to  it  as  a  whole  ;  B,ni,  fourthly,  as  regards 
persons  formerly  bound  by  Hindu  Law,  but  to  whom  it 
has  become  inapplicable. 

§  46.  The  first  of  the  above  cases,  of  course,  does  not  Cases  where 
come  within  the  scope  of  this  work  at  all.     The  law  which  otpieiT^^""" 


(p)  Vwudevan  v.  Secretary  of  State,  11  Mad.,  160,  181. 
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prevails  upon  the  Malabar  coast  is,  however,  both  so  inter-i^ 
esting  in  itself,  and  is  so  mixed  up  with,  and  bears  so» 
strongly  upon  Hindu  Law  proper,  that  I  have  discussed  it 
at  greater  length  in  the  present  than  in  former  editions^ 
The  distinction  between  the  second  and  third  classes  is* 
most  important,  as  the  deceptive  similarity  between  the 
two  is  likely  to  lead  to  erroneous  conclusions  in  cases  where 
they  really  differ.  For  instance,  in  an  old  case  in  Cal- 
cutta, where  a  question  of  heirship  to  a  Sikh  was  con- 
cerned, this  question  again  turning  upon  the  validity  of  a 
Sikh  marriage,  the  Court  laid  it  down  generally  that  **  the 
Sikhs,  being  a  sect  of  Hindus,  must  be  governed  by  Hindu 
Law  "  (q).  Numerous  cases  in  the  Punjab  show  that  the 
law  of  the  Sikhs  differs  materially  from  the  Hindu  law,, 
in  the  very  points,  such  as  adoption  and  the  like,  in 
which  the  difference  of  religion  might  be  expected  to 
cause  a  difference  of  usage.  Similar  differences  are  found 
among  the  Jats  (r),  and  even  among  the  orthodox  Hindus 
of  the  extreme  north-west  of  India  (s).  So  as  regards 
the  Jains,  it  is  now  well  recognised  that,  though  of  Hindu 
origin,  and  generally  adhering  to  ordinary  Hindu  law^ 
that  is  the  law  of  the  three  superior  castes,  {t),  they 
recognize  no  divine  authority  in  the  Vedas,  and  do  not 
practise  the  ShradhSy  or  ceremony  for  the  dead,  which  is 
the  religious  element  in  the  Sanskrit  law.  Consequently^ 
that  the  principles  which  arise  out  of  this  element  do  not 
bind  them,  and  therefore,  that  their  usages  in  many  res- 
pects are  completely  different  (u).     I  strongly  suspect  that 

{q)  Juggomohun  v.  Saumeoomar,  2  M.  Dig.,  48^  followed  Bkagwankuar  t^ 
Joaendra  Chandra,  80  I.  A.,  249;  S.  C,  81  Cal.,  11. 

(r)  The  JaU  (Sanskrit,  Yadava)  are  the  descendants  of  an  aboriginal  race 
Manning's  Ancient  India,  i.,  66. 

(t)  See  Panjab  enstoms,  paantn.  As  to  the  effect  of  the  introduction  of  the 
Punjab  Code  as  creating  a  lex  loci,  see  Mulkah  Do  r.  Mirza  Jehan,  10  M.  I.  A.^ 
262;  8.  C,  2  Snth.  (P.  C),  56. 

(t)  Sheo  Singh  Bat  r.  Mi.  Dakho,  6  N.-W.  P.,  382;  affd.  6  I.  A.,  87 ;  S.  C,  1 
All.,  68d ;  Ambabai  v.  Oovind,  28  Bom.,  257. 

(u)  Bhagvandaa  y.  Bajmal,  10  Bom.  H.  C,  241 ;  see  cases  where  such  differ- 
ence of  assise  was  held  not  to  be  mode  out,  Lalla  Mohabeer  y.  Mt.  Kundun,  8 
Suth.,  116 :  affd.  Sub  nomine  Doorga  Prashad  v.  Mt  Kundwi,  11.  A.,  55 ;  S.  C.» 
21  Suth.,  214 ;  S.  C,  13  B.  L.  R.,  286,  Bachebi  v.  Makhan,  3  All.,  66,  Mart  De- 
vamma  v.  Jinamma,  10  Mysore,  884.  The  religion  of  the  Jains  is  a  componnd 
of  Buddhism  and  Brahmanism.    Elphinstone  History  of  India,  108,  Daboi» 
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most  of  the  Dravidian  tribes  of  Southern  India  come  under 
the  same  head. 

§47.  Southern  India  is,  except  perhaps  in  some  few  hill  ^^^^ 
or  jungle  districts,  entirely  occupied  by  Dravidian  tribes, 
who  differ  in  race,  origin,  colour  and  language  from  the 
Aryans.  Nothing  can  be  stated  with  certainty  as  to  the 
time  when  the  Aryan  first  penetrated  into  the  South.  It 
was,  probably,  much  before  the  Christian  era.  "  As  far 
as  is  actually  known  from  direct  evidence,  the  first  Aryans, 
who  settled  permanently  in  the  South,  were  hermits 
who,  by  civilising  the  people  round  about  them,  gradually 
opened  a  pathway  for  more  effectual  invasions  **  (t)). 
They  never  colonised,  or  even  conquered  it.  **  Southern 
India  has  no  other  connection "  with  the  Aryan  race 
than  that  it  has,  for  many  ages,  been  under  the  influence 
of  Aryan,  in  other  words,  of  Brahman,  administrators.*' 
At  the  present  day  the  Brahmans  are  only  3  per  cent,  of 
the  Southern  Indian  population.  They  are  practically 
the  only  Aryans.  There  may  be  a  few  Vaisyas,  or 
Kshatriyas ;  but  their  number  is  inappreciable.  None  of 
the  existing  Sudras  can  be  recognised  as  Aryans,  and  it  is 
doubtful  whether  any  Aryan  Sudras  ever  came  to  Southern 
India.  Those  who  are  now  called  Sudras  are  simply  that 
large  class  of  the  community  who,  not  being  of  the  twice- 
born  classes,  are  still  recognised  by  the  Brahmans  as 
being  within  the  pale  of  caste,  as  distinguished  from  the 
mere  outcastes  (w) .  Primd  facie  one  would  not  expect 
that  Brahman  laws  and  usages  would  have  been  widely 
accepted  by  an  alien  race.  The  Jesuit  Bouchet,  who 
lived  in  Madura  in  the  beginning  of  the  18th  century, 
stated  that  the  natives  whom  he  knew  had  no  writings 
embodying   their  laws,  and   were  governed  entirely  by 

Appx.  I,  p.  693.  Mr.  Fergasson  r«mark8  on  the  curioas  identity  between  the 
Architecture  of  Soath  Canara  nnder  Jain  influence  and  ihat  of  Nepal,  cited  by 
Mr.  Logan,  Mohibar  Manaal,  I,  184.  They  revere  the  gods  of  the  Hinda 
Pantheon,  bat  reject  the  Vedas.  Their  supreme  deity  is  Narankar.  Their 
Scriptures  are  the  thirty- two  sutras  written  by  Mahavir.  They  neither  r«^Yerenoe 
nor  feed  Brahmana.    Census  of  1891,  Punjab  Report,  XIX,  181, 182. 

(v)  Man.  Adm.,  Mad.,  1, 114.  (w)  lb.,  33,  87,  Sorg  Int.,  46, 
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immemorial  usage  (x).  The  Abbi  Dubois  writing  in  re- 
ference to  Mysore  and  the  Southern  parts  of  the  Madras 
Presidency  in  the  beginning  of  this  century,  says  that 
there  are  two  or  three  Hindu  works  which  contain  rulea 
and  directions  concerning  the  administration  of  justice 
both  civil  and  criminal,  and  mentions  as  the  best  known  of 
these  the  Dharma-Sastras,  theNiti-Sastras,  and  theManu- 
Sastras  ;  but  he  remarks  that  these  books  are  quite  beyond 
the  comprehension  of  the  majority  of  Hindus,  and  that 
their  disputes  are  settled  by  common-sense  and  by  customs, 
handed  down  from  father  to  son  (y).  M.  Leon  Sorg  states, 
that  the  decisions  of  the  Pondicherry  Court  in  the  last 
century  show  that  the  Tamil  population  was  ignorant  of 
the  Sanskrit  law  books,  and  even  of  the  Sanskrit  terms^. 
such  as  Brahma,  or  Asura  marriage,  Stridhan,  Sapinda  or 
Bandhu.  Only  two  cases  are  to  be  found  which  were 
referred  to  the  pundits  of  Conjeveram,  and  in  these  the 
parties  were  Brahmans  (z).  At  the  present  day  all  classes^ 
even  the  majority  of  the  hill  and  forest  races,  who  are 
Muhammedans,  call  themselves  Hindus,  and  even  offer  a 
nominal  allegiance  to  the  Vedic  deities  ;  but  the  real  wor- 
ship of  the  greater  number  is  offered  to  the  village  deities^ 
whose  priests  are  never  Brahmans,  and  who  are  propitiated 
by  blood-sacrifices  which  are  repugnant  to  Brahmanical 
feeling.  Demons,  serpents  and  even  plants  are  also  the 
object  of  an  adoration,  which  is  as  much  intended  to  pro- 
pitiate against  evil  as  to  procure  good  (a).  As  regards  a 
principle  which  is  at  the  root  of  much  of  the  Brahman 
law,  it  is  stated  "Homage  to  remote  ancestors  is  not  & 
practice  among  the  Dravidians,  though  observances  are 
paid  to  relatives  lately  deceased  with  the  intent  that  they 
may  not  return  to  do  harm  to  the  living.  Hero-worship  is 
unknown  to  the  Dravidians.  They  do  not  act  with  any 
hope  of  reward,  or  any  fear  of  punishment,  which  will 


(«)  Cited  Sorg  Int.,  8. 
(y)  Dubois,  661—63.  (<)  Sorg  Int.,  9. 

(a)  Census  of  1891,  XIII,  66—60;  N.  Arcot  Man.,  1, 186—189;  Man.  Adm., 
Mad.,  I,  70—84. 
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arise  after  death"  (6).  "Again,  it  is  part  of  the  Brah- 
manical  doctrine  that  a  man  must  have  a  son  to  save 
him  from  hell ;  but  this  belief  obtains  little  currency  among 
the  generality  of  the  people,  and  the  strong  tendency%to 
marriage  has  little,  if  any,  connection  with  religious 
sentiments'*  (c). 

§  48.  As  regards  those  who  profess  submission  to  the  iWiputed  »p- 
Hindu  law  as  a  whole,  questions  of  usage  arise,  ^r^^,  with  E)ca!iiawr*' 
a  view  to  determine  the  particular  principles  of  that  law  by 
which  they  should  be  governed ;  and,  secondly,  to  deter- 
mine the  validity  of  any  local,  tribal,  or  amily  exceptions 
to  that  law.  Primd  facie,  any  Hindu  residing  in  a  parti- 
cular province  of  India  is  held  to  be  subject  to  the  parti- 
cular doctrines  of  Hindu  law  recognized  in  that  province. 
He  would  be  governed*  by  the  Daya  Bhaga  in  Bengal ;  by 
the  Vivada  Chintamani  in  North  Behar  and  Tirhut ;  by 
the  Mayukha  in  Guzerat,  and  generally  by  the  Mitakshara 
elsewhere  (d).  But  this  law  is  not  merely  a  local  law.  It 
becomes  the  personal  law,  and  a  part  of  the  status  of 
every  family  which  is  governed  by  it.  Consequently,  where 
any  such  family  migrates  to  another  province,  governed  by 
another  law,  it  carries  its  own  law  with  it  (e).  For 
instance,  a  family  migrating  from  a  part  of  India,  where 
the  Mitakshara  or  the  Mithila  system  prevailed,  to  Bengal, 
would  not  come  under  the  Bengal  law  from  the  mere  fact 
of  its  having  taken  Bengal  as  its  domicil.  And  this  rule 
would  apply  as  much  to  matters  of  succession  to  land  as 
to  the  purely  personal  relations  of  the  members  of  the 
family.  In  this  respect  the  rule  seems  an  exception  to  the 
usual  principles,  that  the  lex  loci  governs  matters  relating 
to  land,  and  that  the  law  of  the  domicil  governs  personal 

(6)  Man.  Adm.,  Mad.,  I,  71.  (e)  Census,  1S91,  XIII,  128. 

(d)  Heeante,  $  26-31.  Ram  Dan  v.  Chandra  Dasia,  20  Cal.,  409.  Aa  to 
Assam  and  Orissa.  which  are  sapiiofied  lo  be  governed  by  Bengul  law,  and 
Uanjam  by  the  law  of  Madran,  see  ante,  §  11 . 

(e)  Amhahai  v.  Chvind^^S  Bom.,  257 :  ifniJathi  Anviv.  Subbaraya^  24  Mad., 
660;  Parbati  Knmari  r.  Jagadis  Chunder,  29  I.  A..  82,  S.  C,  29  (*al  ,  4''.8.  This 
law  will  not  neceHSiurily  be  the  law  now  prevailing  in  the  domicil  of  origin,  but 
that  which  did  prevail  there  at  the  time  of  emigration.  Vaiudevan  v.  Secretary 
of  State,  11  Mad.,  167,  162. 
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relations.  The  reason  is  that  in  India  there  is  no  lex  loci, 
every  person  being  governed  by  the  law  of  his  personal 
status.  The  same  rule  as  above  would  apply  to  any  family 
which,  by  legal  usage,  had  acquired  any  special  custom  of 
succession,  or  the  like,  peculiar  to  itself,  though  differing 
from  that  either  of  its  original,  or  acquired,  domicil  (/). 

§  49.  When  such  an  original  variance  of  law  is  once 
established,  the  presumption  arises  that  it  continues ;  and 
the  onus  of  making  out  their  contention  lies  upon  those 
who  assert  that  it  has  ceased  by  conformity  to  the  law 
of  the  new  domicil  (g).  But  this  presumption  may  be 
rebutted,  by  showing  that  the  family  has  conformed  in  its 
religious  or  social  usages  to  the  locality  in  which  it  has 
settled ;  or  that,  while  retaining  its  religious  rites,  it  has 
acquiesced  in  a  course  of  devolution  of  property,  according 
to  the  common  course  of  descent  of  property  in  that 
district,  among  persons  of  the  same  class  (h). 

Of  course  the  mere  fact  that,  by  the  act  of  Government, 
a  district,  which  is  governed  by  one  system  of  law  is  an- 
nexed to  one  which  is  governed  by  a  different  system, 
cannot  raise  any  presumption  that  the  inhabitants  of 
either  district  have  adopted  the  usages  of  the  other  (i). 

§  50.  The  next  question  is  as  to  the  validity  of  customs 
differing  from  the  general  Hindu  law,  when  practised  by 
persons  who  admit  that  they  are  subject  to  that  law. 
According  to  the  view  of  customary  law  taken  by  Mr. 
Austin  (A),  a  custom  can  never  be  considered  binding 
until  it  has  become  a  law  by  some  act,  legislative  or 
judicial,  of  the  sovereign  power.  Language  pointing  to 
the  same  view  is  to  be  found  in  one  judgment  of  the 


,  1*52 ;  Byjnath  v.  Kovilmon^  24  Suth., 
,  Mt.  Heetamotee^  12  M.  I.  A.,91,tn/ra, 


{f)  Butcheputty  v.  Bajuuder,  2  M.  1.  A. 
96,  and  per  curiam^  Sooreiidronath  v.  M 
note  (g) ;  Manik  Chand  v.  Jngat  Settani.  17  <^'al.,  618. 

(g)  Soorendronathv,  ML  Heeramonee,  12  M.  I.  A.. 81 ;  S.  C,  1 B.  L.  R.  (P.  C), 
26 : 8.  C,  10  Suth.  <P.  C),  86 ;  OhnvnesHurree  v.  Kiahen,  4  Wym.,  226;  Sonatun 
Y.  Buttun,  Suth.  Sp.,  96;  Pirthee  Singh  v.  ML  S?ieo,  H  Suth.,  61. 

(h)  Bajch under  v.  GoctUt-hund,  1  S.  D.,  43  (56) ;  Chundro  v.  Nobin  SoondvTp 
2  Suth.,  197 ;  Bambromo  v.  Kaminee,  6  Suth.,  296 ;  S.  C  8  Wym.,  3 ;  Junarud- 
deen  v  Nobin  Chunder^  Marsh.,  232;  per  curiam^  Soorendronath  v.  Mt.Heera" 
monee,  12  M.  I.  A.,  96,  supra,  note  {g). 

(»)  Prithee  Singh  v.  Court  of  Wards,  28  Suth.,  272. 

{k)  Austin,  i.,  148,  ii.,  229. 
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Madras  High  Court  (/).  But  such  a  view  cannot  now  be 
sustained.  It  is  open  to  the  obvious  objection  that,  in 
the  absence  of  legislation,  no  custom  could  ever  be 
judicially  recognized  for  the  first  time.  A  decision  in  its 
favour  would  assume  that  it  was  already  binding.  The 
sounder  view  appears  to  be  that  law  and  usage  act,  and 
re-act,  upon  each  other.  A  belief  in  the  propriety,  or  the 
imperative  nature  of  a  particular  course  of  conduct,  pro- 
duces a  uniformity  of  behaviour  in  following  it ;  and  a 
uniformity  of  behaviour  in  following  a  particular  course  of 
<3onduct  produces  a  belief  that  it  is  imperative,  or  proper, 
to  do  so.  When  from  either  cause,  or  from  both  causes, 
a  uniform  and  persistent  usage  has  moulded  the  life,  and 
regulated  the  dealings,  of  a  particular  class  of  the  com- 
munity, it  becomes  a  custom,  which  is  a  part  of  their  per- 
sonal law.  Such  a  custom  deserves  to  be  recognized  and 
enforced  by  the  Courts,  unless  it  is  injurious  to  the  public 
interests,  or  is  in  conflict  with  any  express  law  of  the 
ruling  power  {m).  Hence,  where  a  special  usage  of  suc- 
cession was  set  up,  the  High  Court  of  Madras  said: 
*'  What  the  law  requires  before  an  alleged  custom  can 
receive  the  recognition  of  the  Court,  and  so  acquire  legal 
force,  is  satisfactory  proof  of  usage,  so  long  and  invari- 
ably acted  upon  in  practice,  as  to  show  that  it  has,  by 
common  consent,  been  submitted  to  as  the  established 
governing  rule  of  the  particular  family,  class,  or  district  of 
country  ;  and  the  course  of  practipe  upon  which  the  cus- 
tom rests  must  not  be  left  in  doubt,  but  be  proved  with 
certainty  "  (n).     This  decision  was  affirmed  on  appeal,  and 

(I)  Narasanimal  v.  Balaramacharlu^  1  Mad.  H.  C,  424. 

(m>  See  the  sabj^ct  discassed,  Khojak*a  cate^  Perry,  O.  C,  110;  Howard  y. 
Pe$tonji,  ib. ,  535  ;  Tara  Chand  v.  Reeb  Bam,  8  Mad.  H.  C,  66 ;  Bhau  Nanaji  v. 
Hundrabai,  II  Bom.  H.  C,  249 ;  Mathura  y.  Esu,  4  Bom.,  546  ;  Savigny,  Droit 
Bom.,  i.,  33—86,  166— 175  ;  Introdaotion  to  Punjab  CuBtoms.  Ab  to  the  effect 
of  jndicial  declBtons  in  evidencing  a  custom,  see  Shsmbku  Nath  v.  Oapan 
Chand,  16  All.,  879. 

(n)  Sivanananja  v.  Muttu  Bamalinga,  8  Mad.  H.  C,  75,  77 ;  affirmed  on  ap* 
peal.  Sub  nomine,  Bamalakahmi  v.  Sivanantha,  the  Ooread  case,  14  M.  I.  A., 
670;  S.  C.  12  B.  L.  B.,  896;  8.  C,  17  Kuth.,  658.  Approved  by  the  Bombay 
HJRh  Court,  Shidhojirav  v.  Naikojirav,  10  Bom.  H.  C,  284.  See  also  Bhvjang- 
rav  V.  MdUnirav,  6  Bom.  H.  C.  (A.  C.  J.},  161 ;  ChinnammaX  v.  Varadarajulu^ 
16  Mad.,  807. 
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the  Judicial  Committee  observed  (o) ;  "  Their  Lordships 
are  fully  sensible  of  the  importance  and  justice  of  giving 
effect  to  long  established  usages  existing  in  particular 
districts  and  families  in  India,  but  it  is  of  the  essence  of 
special  usages,  modifying  the  ordinary  law  of  succession, 
that  they  should  be  ancient  and  invariable ;  and  it  is  fur- 
ther essential  that  they  should  be  established  to  be  so  by 
clear  and  unambiguous  evidence.  It  is  only  by  means  of 
such  evidence  that  the  Courts  can  be  assured  of  their  exist- 
ence, and  that  they  possess  the  conditions  of  antiquity  and 
certainty  on  which  alone  their  legal  title  to  recognition 
depends."  Accordingly,  the  Madras  High  Court,  when 
directing  an  inquiry  as  to  an  alleged  custom  in  the  south  of 
India  that  Brahmans  should  adopt  their  sister's  sons,  laid 
it  down  that :  **  I.  The  evidence  should  be  such  as  to 
prove  the  uniformity  and  continuity  of  the  usage,  and  the 
conviction  of  those  following  it  that  they  were  acting  in 
accordance  with  law,  and  this  conviction  must  be  inferred 
from  the  evidence;  II.  Evidence  of  acts  of  the  kind; 
acquiescence  in  those  acts  ;  decisions  of  Courts,  or  even  of 
panchayets,  upholding  such  acts ;  the  statements  of  ex- 
perienced and  competent  persons  of  their  belief  that  such 
acts  were  legal  and  valid,  will  all  be  admissible ;  but  it  is 
obvious  that,  although  admissible,  evidence  of  this  latter 
kind  will  be  of  little  weight  if  unsupported  by  actual 
examples  of  the  usage  asserted  "  (p).  Finally,  the  custom 
set  up  must  be  definite,  so  that  its  application  in  any 
given  instance  may  be  clear  and  certain,  and  reasonable  (9). 
Oiiiisof  proofof  §  51.  Where  a  tribe  or  family  are  admittedly  governed 
by  Hindu  law,  but  assert  the  existence  of  a  special  custom 
in  derogation  of  that  law,  the  onus  of  course  rests  upon 

(o)  14  M.  I.  A.,  680.  A  long  continaed  practice  which  apiiears  to  have  originat- 
ed from,  and  to  be  maintained  by,  a  seneH  of  erroneous  decifuons  cannot  be  Rup- 
r^rted  as  a  cQtttom,  if  the  decisions  themselves  are  ultimatelv  reveist-d.  The 
itUpar  case,  26  I.  A.,  Sa,  po«e  §  341. 

{p)  Gopai4iyyan  v.  Jtaghwpatiayuan ,  7  Mad.  H.  C,  250,  254.  See  too,j>fr 
Uarkby,  J.,  Htranath  v.  Baboo  liom.9.B.  L.  R.,294:  S.  C.,173uth..316;6W- 
lecior  of  Madura  ▼.  Mootoo  Ramalivga,  12  M .  I.  A.,  486 ;  8.  C,  10  Sath.  (P.  C.)» 
17;  8.  C,  I  B.  L.  R.  (P.  C),  1  And Hurpurah adv.  Sheo  Dyal.Sl.  A.,286  ;  S.  C, 
26  Snth.,  66 ;  VUhnu  v.  Krishnan,  7  Mad.,  3 ;  Uamahh  v.  Mandil,  27  Gal.,  879» 

{q)  Luchman  v.  Akhar,  1  All.,  440 ;  Lola  v.  Hira,  2  All.,  49. 
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those  who  assert  the  custom  to  make  it  oat.  For  in- 
stance, a  custom  forbidding  adoption,  or  barring  inherit- 
ance by  adoption,  might  be  established,  though,  in  a 
family  otherwise  subject  to  Hindu  law,  it  would  probably 
require  very  strong  evidence  to  support  it  (r).  But  if  the 
tribe  or  family  had  been  originally  non-Hindu,  and  only 
adopted  Hindu  usages  in  part,  the  onus  would  be  shifted, 
and  the  burthen  of  proof  would  rest  upon  the  side  which 
alleged  that  any  particular  doctrine  had  become  part  of 
the  personal  law.  A  case  of  this  sort  arose  in  regard  to 
the  Baikantpur  family,  who  were  not  originally  Hindus, 
but  who  had  in  part,  though  not  entirely,  adopted  BUndu 
customs.  On  a  question  of  succession,  when  the  estate 
was  claimed  by  an  adopted  son,  it  was  held  by  the 
Judicial  Committee  that  the  onus  rested  upon  those  who 
relied  on  the  adoption  to  show  that  this  was  one  of  the 
Hindu  customs  which  had  been  taken  into  the  family  law. 
If  the  family  was  generally  governed  by  Hindu  law  the 
claimant  might  rely  on  that,  and  then  the  onus  of  proving 
a  family  custom  would  be  on  him  who  asserted  it  (s). 

§  52.  It  follows  from  the  very  nature  of  the  case  that  a  Costom  cumot 

be  cf  A&tAd  bv 

mere  agreement  among  certam  persons  to  adopt  a  parti-  agreement, 
cular  rule  cannot  create  a  new  custom  binding  on  others, 
whatever  its  eflfect  may  be  upon  themselves  (t).  Nor  can 
a  family  custom  ever  be  binding  where  the  family,  or 
estate,  to  which  it  attaches  is  so  modern  as  to  preclude 
the  very  idea  of  immemorial  usage  (w).  Nor  does  a 
custom,  such  as  that  of  primogeniture,  which  has  governed 
the  devolution  of  an  estate  in  the  hands  of  a  particular 
family,  follow  it  into  the  hands  of  another  family,  by 
whom  it  may  have  been  purchased.  In  other  words,  it 
does  not  run  with  the  land  (r). 

(r)  Bithnalh  Smgh  v.  Ham  Chum  Majmodar,  8.  D.  of  lb50,  20 ;  Patel 
Vandravan  Jekiton  v.  Manila^  16  Bom.,  470. 

(f)  Fanindra  Deb  y.  Bajewar,  12  I.  A.,  7*2;  S.  C,  U  Cal.,  468. 

(/)  Per  eur.,  Myna  Boyee  v.  Ootaram,  8  M.  1.  A.,  420;  S.  C,  2  Suth.  (P.  C), 
A;  Abraham  ▼.  Abraham,  9  M.  I.  A.,  242;  8.  C,  1  Suth.  (P.  C),  1 ;  Sarupiy. 
iiukh  Bam,  2  N.-W.  P.,  227 ;  Bhaoni  v.  Maharaj  Singh,  3  All.,  788. 

(»)  Umriihnath  v.  Goureenath,  18  M.  I.  A.,  542, 649 ;  6.  C,  15 Suth.  (P.  C),  10. 

{v)  Oapal  Doss  y.  Nurotum,  7  S.  D.,  195  (280). 
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§  53.  Continuity  is  as  essential  to  the  validity  of  a 
custom  as  antiquity.  In  the  cases  of  a  widely-spread 
local  custom,  want  of  continuity  would  be  evidence  that  it 
had  never  had  a  legal  existence ;  but  it  is  difficult  to 
imagine  that  such  a  custom,  once  thoroughly  established, 
should  come  to  a  sudden  end.  •  It  is  different,  however,  in 
the  case  of  family  usage,  which  is  founded  on  the  consent 
of  a  smaller  number  of  persons.  Therefore,  where  it  ap- 
peared that  the  members  of  a  family,  interested  in  an  estate 
in  the  nature  of  a  Kaj,  had  for  twenty  years  dealt  with  it 
as  joint  family  property,  as  if  the  ordinary  laws  of  succes- 
sion governed  the  descent,  the  Privy  Council  held  that  any 
impartible  character  which  it  had  originally  possessed,  was 
determined.  They  said :  **  Their  Lordships  cannot  find 
any  principle,  or  authority,  for  holding  that  in  point  of 
law  a  manner  of  descent  of  an  ordinary  estate,  depending 
solely  on  family  usage,  may  not  be  discontinued,  so  as  to 
let  in  the  ordinary  law  of  succession.  Such  family  usages 
are  in  their  nature  different  from  a  territorial  custom  which 
is  the  lex  loci  binding  all  persons  within  the  local  limits  in 
which  it  prevails.  It  is  of  the  essence  of  family  usages 
that  they  should  be  certain,  invariable,  and  continuous ; 
and  well  established  discontinuance  must  be  held  to 
destroy  them.  This  would  be  so  when  the  discontinuance 
has  arisen  from  accidental  causes ;  and  the  effect  cannot 
be  less  when  it  has  been  intentionally  brought  about  by 
the  concurrent  will  of  the  family.  It  would  lead  to  much 
confusion,  and  abundant  litigation,  if  the  law  attempted 
to  revive  and  give  effect  to  usages  of  this  kind  after 
they  had  been  clearly  abandoned,  and  the  abandonment 
had  been,  as  in  this  case,  long  acted  upon  **  (w), 
of  single  §  54.  The  above  cases  settle  a  question,  as  to  which 
there  was  at  first  some  doubt  entertained,  viz,,  whether  a 
particular  family  could  have  a  usage  differing  from  the 
law  of  the  surrounding  district  applicable  to  similar  per- 

(w)  Bajkishen  v.  Bamjoy,  1  Cal..  186 ;  8.  C,  19  Suth.,  8.     S«9e,al8o,,ptfrciir., 
Abraham  v.  Abraham,  9  M.  I.  A.,  248 ;  S.  C.,1  Snth.  (P.  C).  1. 
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sons  (x).  There  is  nothing  to  prevent  proof  of  such  a 
family  usage.  But  in  the  case  of  a  single  family,  and 
especially  a  family  of  no  great  importance,  there  will  of 
course  be  very  great  difficulty  in  proving  that  the  usage 
possesses  the  antiquity  and  continuousness,  and  arises 
from  the  sense  of  legal  necessity  as  distinguished  from 
conventional  arrangement,  that  is  required  to  make  out 
a  binding  usagfe  (y).  Where  the  family  is  a  very  great 
one,  whose  records  are  capable  of  being  verified  for  a 
number  of  genemtions,  the  difficulty  disappears.  In  the 
case  of  the  Tipperah  Kaj,  usage  has  been  repeatedly 
established  by  which  the  Raja  nominates  from  amongst 
the  members  of  his  family  the  Jobraj  (young  sovereign) 
and  the  Bara  Thakoor  (chief  lord),  of  whom  the  former 
succeeds  to  the  Kaj  on  a  demise  of  the  Eaja,  and  the  second 
takes  the  place  of  Jobraj  (z).  Also  a  custom  in  the  Raj 
of  Tirhoot,  by  which  the  Raja  in  possession  abdicates 
during  his  lifetime,  and  assigns  the  Raj  to  his  eldest  son, 
or  nearest  male  heir  (a).  Many  of  the  cases  of  estates 
descending  by  primogeniture  appear  to  rest  on  the  nature 
of  the  estate  itself,  as  being  a  sort  of  sovereignty,  which 
from  its  constitution  is  impartible  {b) .  But  family  custom 
alone  will  be  sufficient,  even  if  the  estate  is  not  of  the 
nature  of  the  Raj,  provided  it  is  made  out  (c).  And  where 
an  impartible  Raj  has  been  confiscated  by  Government, 
and  then  granted  out  again,  either  to  a  stranger,  or  to  a 
member  of  the  same  family,  the  presumption  is  that  it 

(x)  See  Basvantrav  v.  Mantappa,  1  Bom.  H.  C,  Appx.  42  (2nd  eJ.) ;  percwr,^ 
Tara  Chand  v.  Beeh  Bam,  3  JJod.  H.  C,  68  ;  Madhavrav  v.  Balkriahnaf  4 
Bom.  H  <;.  (A.  C.  J.).  113. 

(y)  See  the  subject  discusBed,  Bhau  Nanaji  v.  Sundrabaif  11  Bom.  H.  C, 
269 ;  lamail  v.  Fidayat,  8  All.,  728. 

(£)  Neelkisto  Deb  v.  Beerchunder,  12  M.  I.  A.,628 ;  S.  C,  12  Sutli.  (P.C),  21; 
8.  C,  8  B.  L.  R.  (P.  C),  18. 

(a)  Ouneth  v.  Moheshur,  6  M.  I.  A.,  164,  which  see  in  the  Court  below, 
7  S.  D.,  238  (271) ;  see  the  Pachete  Baj,  Ourundnarain  v.  Vnund,  6  S.  D.,  282 
(364)f  offd.  mb  nomine^  Anund  v.  Dherau  5  M.  I.  A.,  82. 

(6)  l%ere  may,  however,  be  a  partible  Kaj  See  Ohirdharee  v.  Koolahul,  2 
M.  I.  A.,  344  ;  S.  ().,  6  Sath.  (P.  C).  1. 

(e)  Bawut  Vrjun  v.  Bavmt  Ghunsiantf  6  M.  I.  A.,  169;  Ohowdhry  Chinta- 
mun  ▼.  Nowlukho,  2 1.  A.,  268 ;  S.  C, 24  Sath.,  255  ;  Yarlagadda  MtUUharjuna 
T.  r.  Durga,  17  I.  A.,  184  ;  S.  C,  18  Mad.,  406 ;  Thakur  NUopal  Singh  v.  Jai 
Singh,  23  I.  A.,  147 ;  S.  C,  19  All.,  1 ;  Oarurudhwaja  v.  Savarandhwaja, 
$nY,  A.,  288 ;  S.  C,  23  AH.  87;  LaJc8hmipati  v,  Kandasami,  16  Mad.,  54, 
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has  been  granted  with  its  incidents  as  a  Baj,  of  which  the 
most  prominent  are  impartibility  and  descent  by  primo- 
geniture (d) .  This  presumption,  however,  will  not  prevail, 
when  the  mode  of  dealing  with  the  Baj  after  its  confisca- 
tion, and  the  mode  of  its  re-grant  are  consistent  with  an 
intention  that  it  should  for  the  future  possess  the  ordinary 
incidents  of  partibility  (e), 

§  55.  Customs  which  are  immoral,  or  contrary  to  public 
immorfti  nsages.  policy,  wiU  neither  be  enforced,  nor  sanctioned  (f) .  For  in- 
stance, prostitution  is  not  only  recognized  by  Hindu  usage 
and  honoured  in  the  class  of  dancing  girls,  but  the  relations 
between  the  prostitute  and  her  paramour  were  regulated 
by  law,  just  as  any  other  species  of  contract  (g).  Even 
according  to  Hindu  views,  however,  it  is  immoral,  and 
entails  degradation  from  caste  (A).  It  is  quite  clear, 
therefore,  that  no  English  Court  would  look  upon  prosti- 
tution as  a  consideration  that  would  support  a  contract ; 
and  it  has  been  held  that  the  English  rule  will  also  be 
enforced  to  the  extent  of  defeating  an  action  against  a 
prostitute  for  lodgings,  or  the  like,  supplied  to  her  for  the 
express  purpose  of  enabling  her  to  carry  on  her  trade  (i). 
On  the  other  hand,  until  the  passing  of  the  Penal  Code  in 
1861,  no  aspect  of  prostitution  was  illegal ;  and  the  Courts 
recognised,  and  gave  effect  to  the  usages  of  that  class  as 
relating  to  rights  of  property,  power  of  adoption,  and 
special  rules  of  inheritance  inter  se  (k)  ;  the  first  element 

(d)  Beer  Periah  v.  Maharajah  Eajendar  (Hunsapore  case),  12  M.  I.  A.,  1; 
S.  C,  9  Suth.  (P.  C),  15  ;  Mutta  Vaduganathay.  Doraainga,  8  I.  A.,  99 ;  8.  C, 
3  Mad.,  290 ;  Bam  Nundun  Singh  v.  Janki  Koer,  29  I.  A.,  178  ;  S.  C,  29  Cal., 
828;  Muhammad Afzul Khan  v.OhulamKasim.QOl.  A. 1 190 \  S.C.,80Cal.,843. 

(e)  Venkata  Naraaimha  v.  Narayya  (Ntizvid  case),  7 1.  A.,  88 ;  8.  C,  2  Mad., 
128 ;  Mirangi  Zamindar  v.  Satrucharla  Baynahhadrat  18  I.  A.,  46 ;  S.  C,  14 
Mad.,  287 ;  the  Bamnad  case,  24  Mad.,  p.  626. 

(/)  Manu,  viii.,  §  41 ;  M.  Muller,  A.  8.  L.,  5C.  See  statutes  cited,  ante^  §  43, 
note  (a). 

{a)  Dubois,  592 ;  see  Viv.  Chint.,  101. 

[h)  2  W.  MacN.,  132;  Sivaaungu  v.  Minalj  12  Mad.,  277;  Tara  Naikin  ▼. 
Nana  Lakshman,  14  Bom.,  90;  Kamalam  v.  Sadagopa  Sami,  1  Mad.,  356; 
Muttukannu  v.  Paramaaami,  12  Mad..  214. 

(»)  Goureenath  Modhoomonee,  18  Suth.,  445;  8.  C,  9  B.  L.  R.,  appx.  87; 
see  Sutao  v.  Hureeram^  Bellasis  1. 

(k)  Tara  Munnee  v.  Mottee,  7  8.  D.,  273  (825) ;  Shida  v.  Sunahidana,  Morris, 
Pt«  I.,  137 ;  Venkataehalam  v.  Venkataaami^  Mad.,  Dec.  1866,  p.  66 ;  Cfhalakonda 
V.  Batnachalamy  2  Mad.  H.  C,  58;  Kamakahi  v.  Nagarathnam^  6  Mad.  H.  C, 
161  ;  Nanee  Tara  Naikin  v.  AUarakia^  4  Bom.,  673 
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of  illegality  was  introduced  by  sees.  372  and  373  of  the 
Penal  Code,  which  made  it  a  punishable  offence  to  dispose 
of,  or  obtain  possession  of,  a  minor  under  sixteen  for 
the  purposes  of  prostitution.  In  1876  the  Madras  High 
Court  refused  to  recognise  a  right  alleged  by  the  dancing 
girls  of  a  pagoda  to  exclude  all  new  dancing  girls,  except 
such  as  were  approved  by  themselves.  The  decision  went 
upon  general  principles  of  morality,  and  upon  the  ground 
that  the  right  alleged  would  countenance  such  a  traffic  in 
minors  as  was  prohibited  by  the  Penal  Code  (I).  In  the 
same  year,  however,  the  same  Court  held  that  a  dancing 
girl,  who  had  been  dismissed  from  her  office,  because  she 
had  refused  to  recognise  dancing  girls  introduced  in 
violation  of  the  right  alleged  in  the  previous  case,  had  a 
good  cause  of  action.  The  two  cases  were  distinguished 
on  the  ground  that,  in  the  later  case,  it  was  alleged  that 
the  plaintiff's  office  was  an  hereditary  one,  with  endow- 
ments and  emoluments  attached  (m) .  In  1879  Mr.  Justice 
West  in  a  very  elaborate  judgment,  decided  that  the 
adoption  of  a  daughter  by  a  dancing  girl,  though  un- 
doubtedly practised  and  recognised,  was  invalid  on  general 
grounds  of  morality  and  public  policy.  The  ruling  was 
absolutely  unnecessary,  as  the  suit  was  brought  by  the 
adopted  daughter  and  it  was  found  that  there  were  natural 
daughters  who  would  bar  her  claim  (n).  The  groimds  of 
the  decision  were  disapproved  by  the  Madras  Courts  in  a 
case  where  the  validity  of  such '  an  adoption  was  raised 
and  affirmed,  and  were  certainly  not  adopted  in  their 
entirety  in  a  later  Bombay  case,  where  the  validity  of  an 
endowment,  in  favour  of  the  dancing  girls  of  a  pagoda, 
was  disputed  (o).  The  Madras  Court  has  now,  by  a  series 
of  decisions,  adopted  the  rule  laid  down  by  Justice 
Muttusami  Aiyar  in  11  Mad.,  492,  which  limits  the 
illegality  of  adoptions  to  cases  where  they  involve  the 

(l)  Chmna  Ummaiyi  v.  Tegarat,  1  Mf.^.,  168. 
(m)  Kamalam  v.  8<idagopa,  1  Mad.,  856. 
(n)  Matkura  Naikin  v.  Eiu^  4  Bom.,  646. 
(o)  Venku  V.  Mahalinga^  11  Mad.,  898;  TarorNaikm  v.  Nana,  14  Bom.,  90. 
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commission  of  an  offence  under  the  Penal  Code.  **  We 
may  set  aside,  or  decline  to  enforce,  a  contract  or  dis- 
position which  has  for  its  immediate  object  the  pros- 
titution during  her  minority,  so  as  to  leave  her  no  choice 
of  married  life  when  she  is  over  sixteen  years."  Where 
no  such  result  is  contemplated,  the  usages  of  the  caste, 
if  established,  will  be  enforced  (p).  A  very  similar 
question  came  before  the  Privy  Council  where  the  rights 
of  females  adopted  into  what  were  called  family  brothels 
were  discussed.  The  case  arose  between  Muhammedans, 
and  the  Committee  held  that  the  customs  proved  were 
contrary  to  the  policy  of  that  community  since,  by  the 
law  of  the  Koran,  intercourse  with  prostitutes  is  unlawful, 
prohibited,  and  punishable.  The  difference  of  the  view 
taken  by  Hindus  was  glanced  at,  but  did  not  call  for 
consideration  (q). 

■anUge  eaa-  So  it  has  been  held  in  Bombay  that  caste  customs 
authorising  a  woman  to  abandon  her  husband,  and  marry 
again  without  his  consent,  were  void  for  immorality  (r). 
And  it  was  doubted  whether  a  custom  authorising  her  to 
marry  again  during  the  lifetime  of  her  husband,  and  with 
his  consent,  would  have  been  valid  (s).  In  Madras,  it  has 
been  held  that  there  is  nothing  immoral  in  a  custom  by 
which  divorce  and  re-marriage  are  permissible  by  mutual 
agreement,  on  repayment  by  one  party  to  the  other,  of 
the  expenses  of  the  original  marriage  (t).  Among  the 
Nairs,  as  is  well  known,  the  marriage  relation  involves  no 
obligation  to  chastity  on  the  part  of  the  woman,  and  gives 
no  rights  to  the  man.  But  here  what  the  law  recognizes  is 
not  a  custom  to  break  the  marriage  bond,  but  the  fact 

(p)  EfB parte  PadmavcUi,  6  Mad.  H.  C,  416 ;  Rea,  v.  Bammanna^  12  Mad.,  273 ; 
Snnivasa  v.  Anvaiami,  15  Mad.,  823;  Kamalakahmi  v.  Ramasami,  19  Mad., 
127 ;  Sanjivi  v.  Jalajakahi,  21  Mad.,  229 ;  R.v.  Jaila,  6  Bom.,  6  H.  C.  (C.  C), 
60 ;  Manj€umma  v.  Sheshgirirao,  26  Bom.,  491. 

(q)  Ghaaite  v.  Umrcu)  Jan,  20  1.  A.,  193  ;  S.  C.  21  Cal.,  149. 

(r)  B,  V.  Karaan,  2  Bom.  U.  C,  124;  see  R.  v.  3fano^r,  5  Bom.  H.  C. 
(C.  C),  17 ;  Vji  V.  Hathi,  7  Bom.  H.  C.  vA.  C.  J.),  183 ;  Narayan  v.  Laving, 
a  Bom.,  140. 

(a)  Khemkar  y.  Vmiaahankar,  10  Bom.  H.  C,  881. 

\t)  Sankaralingam  Chetti  v.  Subban  Chettyt  17  Mad.,  479. 
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that  there  is  no  marriage  bond  at  all  (u).  In  a  case  before 
the  Privy  Council,  a  custom  was  set  up  as  existing  on  the  Public  policy. 
West  Coast  of  India,  whereby  the  trustees  of  a  religious 
institution  were  allowed  to  sell  their  trust.  The  Judicial 
Committee  found  that  no  such  custom  was  made  out,  but 
intimated  that  in  any  case  they  would  have  held  it  to  be 
invalid,  as  being  opposed  to  public  policy  (v).  An  agree- 
ment to  assist  a  Hindu  for  money  to  obtain  a  wife  has 
also  been  held  valid  on  the  same  ground  (w), 

§  56.  The  fourth  class  of  cases  mentioned  before  (§  45)  Change  of 
arises  when  circumstances  occur  which  make  the  law,  *™  ^  °**^' 
which  has  previously  governed  a  family,  no  longer  appli- 
cable. In  one  sense  any  new  law,  which  is  adopted  for 
the  governance  of  such  a  family,  must  be  wanting,  as 
regards  that  family,  in  the  element  of  antiquity  necessary 
to  constitute  a  custom.  On  the  other  hand,  the  law  itself 
which  is  adopted  may  be  of  immemorial  character :  the 
only  question  would  be  as  to  the  power  of  the  family  to 
adopt  it.  We  have  already  seen  that  a  family  migrating 
from  one  part  of  India  to  another  may  either  retain  the 
law  of  its  origin,  or  adopt  that  of  its  domicil  (x).  The 
same  rule  applies  to  a  family  which  has  changed  its  status. 
If  the  new  statics  carries  with  it  an  obligation  to  submit 
to  a  particular  form  of  law,  such  form  of  law  is  binding 
upon  it.  If,  however,  it  carries  with  it  no  such  obligation, 
then  the  family  is  at  liberty,  either  to  retain  so  much  of 
its  old  law  as  is  consistent  with  its  change  of  status,  or  to 
adopt  the  usages  of  any  other  class  with  which  the  new 
statics  allows  it  to  associate  itself. 

§  57.  Where  a  Hindu  has  become  converted  to  Muham-  Conrersioii  to 
medanism,   he   accepts   a   new   mode  of   life,  which   is  ?J^^°^®^**" 
governed  by  a  law  recognized,  and  enforced,  in  India.     It 
has  been  stated  that  the  property,  which  he  was  possessed 

(u)  See  Koroma  v.  EUg.,  6  Mad.,  874,  post  §  §  100,  101. 
Iv)  Bajah  Vurmah  v.  Bavi  Vurmah,  41.  \.,  76  ;  S.  C,  1  Mod.,  286. 
{w)  VcUthyanatham  v.  Oungarazu,  17  Mad.,  9,  Act  IX  of  1872,  s.  28. 
(«)  Ante  §  48. 
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of  at  the  time  of  hie  conversion,  will  devolve  upon  those 
who  were  entitled  to  it  at  that  time,  by  the  Hindu  Law, 
but  that  the  property,  which  he  may  subsequently  acquire, 
will  devolve  according  to  Muhammedan  law  (y).  The 
former  proposition,  however,  must,  I  should  think,  be 
limited  to  cases  where  by  the  Hindu  law  his  heirs  had 
acquired  an  interest  which  he  could  not  defeat.  If  he  was 
able  to  disinherit  any  of  his  relations  by  alienation,  or  by 
vnll,  it  is  difl&cult  to  see  why  he  should  not  disinherit  them 
by  adopting  a  law  which  gave  him  a  different  line  of  heirs. 
The  latter  part  of  the  proposition,  however,  has  been 
affirmed  by  the  Privy  Council,  in  a  case  where  it  was  con- 
tended that  a  family,  which  had  been  converted  several 
generations  back  to  Muhammedanism,  was  still  governed 
by  Hindu  law.  Their  Lordships  said :  **  This  case  is 
distinguishable  from  that  of  Abraham  v.  Abraham  (z). 
There  the  parties  were  native  Christians,  not  having,  as 
such,  any  law  of  inheritance  defined  by  statute  ;  and,  in  the 
absence  of  one,  this  Committee  applied  the  law  by  which, 
as  the  evidence  proved,  the  particular  family  intended  to  be 
governed.  But  the  written  law  of  India  has  prescribed 
broadly  that  in  questions  of  succession  and  inheritance, 
the  Hindu  law  is  to  be  applied  to  Hindus,  and  the 
Muhammedan  law  to  Muhammedans ;  and  in  the  judgment 
delivered  by  Lord  Kingsdown  in  Abraham  v.  Abraham y 
p.  239,  it  is  said  that  '  this  rule  must  be  understood  to 
refer  to  Hindus  and  Muhammedans,  not  by  birth  merely 
but  by' religion  also.*  The  two  cases  in  W.  H.  Mac- 
Naghten's  Principles  of  Hind.  L.,  Vol.  II.,  pp.  131,  132, 
which  deal  vrith  the  case  of  converts  from  the  Hindu  to 
the  Muhammedan  faith,  and  rule  that  the  heirs  according 
to  Hindu  law  will  take  all  the  property  which  the  deceased 
had  at  the  time  of  his  conversion,  are  also  authorities  for 
the  proposition  that  his  subsequently  acquired  property  is 
to  be  governed  by  the  Muhammedan  law.     Here  there  is 

yy)  2  W.  Mac  N.,  131,  182;  Jowala  v.  Dharam,  10  M.  I.  A.,  587. 
(*)  9  M.  I.  A.,  196;  8.  C,  1  Suth.  (P.  C),  1. 
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nothing  to  show  conclusively  when  or  how  the  property 
was  acquired  by  *  the  great  ancestor  ;'  there  was  no  conflict 
as  in  the  cases  just  referred  to,  between  Hindus  and 
Muhammedans  touching  the  succession  to  him.  Whatever 
he  had  is  admitted  to  have  passed  to  his  descendants,  of 
whom  all,  like  himself,  were  Muhammedans ;  and  it  seems 
to  be  contrary  to  principle  that,  as  between  them,  the 
succession  should  be  governed  by  any  but  Muhammedan 
law.  Whether  it  is  competent  for  a  family  converted  from 
the  Hindu  to  the  Muhammedan  faith  to  retain  for  several 
generations  Hindu  usages  and  customs,  and  by  virtue  of 
that  retention  to  set  up  for  itself  a  special  and  customary 
law  of  inheritance  is  a  question  which,  so  far  as  their 
Lordships  are  aware,  has  never  been  decided.  It  is  not 
absolutely  necessary  for  the  determination  of  this  appeal 
to  decide  that  question  in  the  negative,  and  their  Lord- 
ships abstain  from  doing  so.  They  must,  however,  observe 
that,  to  control  the  general  law,  if  indeed  the  Muham- 
medan law  admits  of  such  control,  much  stronger  proof  of 
special  usage  would  be  required  than  has  been  given  in 
this  case  "  (a) . 

§  58.  These  remarks  of  the  Judicial  Conmiittee  were  Retention  of 
not  necessary  for  the  decision  of  the  case  before  them,  as  ^^^^  ««h;««. 
they  held  that  the  plaintiff  would  equally  have  failed  if  the 
principles  of  Hindu  law  had  been  applied  to  his  claim. 
Nor  did  they  profess  absolutely  to  decide  that  a  convert  to 
Muhammedanism  might  not  still  retain  Hindu  usages, 
and  they  partly  rest  their  view  against  such  retention 
of  usage  upon  the  ground  that  there  was  no  decision  upon 
the  subject.  The  point,  however,  has  been  repeatedly 
decided  the  other  way  in  Bombay,  with  regard  to  a  sect 
called  Khojahs,  These  are  a  class  of  persons  who  were 
originally  Hindus,  but  who  became  converts  to  Muham- 

(a)  Jowala  v.  J)haram,  10  M.  I.  A .,  611 ,  687.  See  Hakim  Khan  v.  Oool  Khan 
8  Cftl.,  836,  in  which  the  Court,  with  maoh  reason,  doabted  the  decision  in  Bup- 
ekumd  V.  Lain  Ohowdhry,  3  C.  L.  R.,  97,  where  it  was  laid  down  as  settled  law 
fthai^  with  MahAmmedans  living  in  a  Hindu  ooantrv,  the  presumption  of  joint 
Umilj  and  con&xnensality  arises.    See  next  paragraph. 
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medanism  about  four  hundred  years  ago,  retaining, 
however,  many  Hindu  usages,  amongst  others  an  order 
of  succession  opposed  to  that  prescribed  by  the  Koran. 
A  similar  sect  named  the  Memon  Cutchees  had  a  similar 
history  and  usage.  In  1847,  the  question  was  raised  in 
the  Supreme  Court  of  Bombay,  whether  this  order  of 
succession  could  be  supported,  and  Sir  Erskine  Perry,  in 
an  elaborate  judgment,  decided  that  it  could.  His  decision 
has  been  followed  in  numerous  cases  in  Bombay,  both  in 
the  Supreme  and  High  Court,  and  may  be  considered  as 
thoroughly  established  (b) .  It  has,  however,  been  held 
that  these  decisions  did  not  establish  that  the  Ehojahs  had 
adopted  the  entire  Hindu  family  law,  and  that  it  could  not 
be  assumed,  without  sufficient  evidence,  that  they  were 
bound  by  the  law  of  partition,  so  far  as  it  allows  a  son  to 
claim  a  share  of  the  family  property  in  his  father's  life- 
time (c) .  Similar  rulings  have  lately  been  given  as  regards 
the  Suni  Borahs  of  Guzerat,  and  the  Molesalem  Girasias 
of  Broach,  both  of  which  tribes  were  originally  Bajput 
Hindus  converted  to  Muhammedanism  (d) .  In  the  former 
of  these  cases,  Ranade,  J.,  said  **  the  principles  laid  down 
in  these  decisions  may  be  thus  stated  :  (1)  that  though  the 
Muhammedan  law  generally  governs  converts  to  that 
faith  from  the  Hindu  religion,  yet  (2)  a  well-established 
custom  of  such  converts  following  the  Hindu  law  of 
inheritance  would  over-ride  the  general  presumption ; 
(3)  that  this  custom  should,  however,  be  confined  strictly  to 
cases  of  succession  and  inheritance ;  (4)  and  that,  if  any 
particular  usage,  at  variance  with  the  general  Hindu  law 
applicable  to  these  communities  in  matters  of  succession, 
be  alleged  to  exist,  the  burthen  of  proof  lie  on  the  party 

(b)  Khojah'8  case,  Porry,  O.  (>.,  110;  Oanghai  v.  Thavur,  1  Bom.  H.  C  ,  71, 
73 ;  Mulbai,  in  the  Goods  of,  2  Bom.  H.  C,  292;  Bakimbai,  in  the  Goods  o/,  12 
Bom.  H.  C,  294 ;  Bahitnatbai  v.  Hirbai,  3  Bom., 84;  Suddurtonnessa  v.  Majada, 
Cftl.,  694;  Haji  Ismail's  Will,  6  Bom.,  452;  Ashabai  v.  Haji  Tyeb,  9  Bom., 
115  ;  Abdul  Cadur  v.  Turner^  ibid.,  15H  ;  Mahomed  Sidick  v.  Haji  Ahmed,  10 
Bom.,  I  ;  Be  Haroon  Mahomed,  14  Bom.,  19. 

ie)  Ahmsdboy  v.  Cassumbhoy,  13  Bom.,  684,  over-ruling ;  S.  C,  2  Bom.,  280. 

(rf)  Bai  BcUji  v.  BcU  Santok,  20  Bom.,  63,  at  p.  57 ;  Fatesangji  v.  Rewar 
Harisangji,  20  Bom.,  181.  In  the  latter  the  claim,  which  was  affirmed,  was  by 
a  son  for  maintenance. 
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alleging  such  special  costom.**  Bat,  although  these  cases 
may  probably  be  taken  as  settling  that  an  adherence  to 
the  religion  of  the  Koran  does  not  necessarily  entail  an 
adherence  to  its  civil  law,  there  may  be  cases  in  which 
religion  and  law  are  inseparable.  In  such  a  case  the 
ruling  of  the  Privy  Council  would  be  strictly  in  point, 
and  would  debar  any  one  who  had  accepted  the  religion 
from  relying  on  a  custom  opposed  to  the  law.  For 
instance,  monogamy  is  an  essential  part  of  the  law  of 
Christianity.  A  Muhammedan,  or  Hindu  convert  to 
Christianity  could  not  possibly  marry  a  second  wife  after 
his  conversion,  during  the  life  of  his  first,  and,  if  he  did 
so,  the  issue  by  such  second  marriage  would  certainly  not 
be  legitimate,  any  Hindu  or  Muhammedan  usage  to  the 
contrary  notwithstanding  (e).  His  conversion  would  not 
invalidate  marriages  celebrated,  or  aflfect  the  legitimacy 
of  issue  born  before  that  event.  What  its  effect  might 
be  upon  issue  proceeding  from  a  plurality  of  wives  retained 
after  he  became  a  Christian  would  be  a  very  interesting 
question,  which  has  never  arisen. 

§  59.  The  second  part  of  the  rule  above  stated  (f)  is  Case  of  the 
illustrated  by  the  case  of  Abraham  v.  Abraham  (g)  referred 
to  above.  There  it  appeared  that  there  were  different  classes 
of  native  Christians  of  Hindu  origin.  Some  retained 
Hindu  manners  and  usages,  wholly  or  chiefly,  while  others, 
who  were  known  as  East  Indians,  and  who  are  generally 
of  mixed  blood,  conformed  in  all  respects  to  European 
customs.  The  founder  of  the  family  in  question  was  of 
pure  Hindu  blood,  and  belonged  to  a  class  of  native 
Christians  which  retained  native  customs.  But  as  he  rose 
in  the  world  and  accumulated  property,  he  assumed  the 
dress  and  usages  of  Europeans.  He  married  an  East 
Indian  wife,  and  was  admitted  into,  and  recognized  as  a 

(e)  See  Hyde  v.  Hyde,  L.  R.,  1  ?.  &  D.,  180 ;  Skinner  v.  Orde,  14  M.  I.  A., 
309.  824 ;  8.  C,  10  B.  L.  R.,  125 ;  S.  C,  17  Suth.,  77. 

if)  Anie%b6. 

{jg)  9  M.  I.  A.,  196  ;  8.  C,  1  Sath.  (P.  C),  1.  Native  ChriBtians  are  now  gov- 
erned by  the  Indian  Snccetsion  Act.  Ponnuucmii  v.  Dontaami,  2  Mad.,  209. 
S«e  Sarkiet  v.  ProBonamoyee,  6  Cal.,  794. 
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member  of,  the  East  Indian  community.     After  his  death 
the  question  arose  whether  his  property  was  to  be  treated 
as  the  joint  property  of  an  undivided  BUndu  family,  and 
governed  by  pure  Hindu  law ;  or  if  not,  whether  it  was  to 
be  governed  by  a  law  of  usage,  similar  to  Hindu  or  to 
European   law.     The   former   proposition    was   at   once 
rejected.     Their  Lordships  said   (k)   "  It  is  a  question  of 
parcenership   and   not   of   heirship.      Heirship    may    be 
governed  by  the  Hindu  law,  or  by  any  other  law  to  which 
the  ancestor  may  be  subject ;  but  parcenership,  understood 
in  the  sense  in  which  their  Lordships  here  use  the  term, 
as  expressing  the  rights  and  obligations  growing  out  of  the 
statics  of  an  undivided  family,  is  the  creature  of,  and  must 
be  governed  by,   the  Hindu  law.     Considering  tne  case, 
then,  with  reference  to  parcenership,  what  is  the  position 
of  a  member  of  a  Hindu  family  who  has  become  a  convert 
to  Christianity  ?    He  becomes,  as  their  Lordships  appre- 
hend,  at   once   severed   from   the  family   and  regarded 
by   them   as   an   outcast.      The    tie   which   bound   the 
family   together    is,    so   far    as   he   is    concerned,    not 
only  loosened  but  dissolved.     The  obligations  consequent 
upon,  and  connected  with,  the  tie  must,  as  it  seems  to 
their  Lordships,  be  dissolved  with  it.     Parcenership  may 
be  put  an  end  to  by   a  severance  effected  by  partition  ; 
it  must,  as  their  Lordships  think,  equally  be   put  an 
end  to  by  severance  which  the  Hindu  law  recognizes 
and  creates.     Their  Lordships,  therefore,  are  of  opinion 
that,  upon  the  conversion  of  a  Hindu  to  Christianity,  the 
Hindu  law  ceases  to  have  any  continuing  obligatory  force 
upon  the  convert.    He  may  renounce  the  old  law  by  which 
he  was  bound,  as  he  has  renounced  his  old  religion ;  or,  if 
he  thinks  fit,  he  may  abide  by  the  old  law,  notwithstand- 
ing he  has  renounced  the  old  religion.**     Their  Lordships 
then  reviewed  the  facts,  showing  the  different  usages  of 
different   classes   of  Christians,   and   the   evidence  that 

ih)  9  M.  I.  A..  387 ;  S.  C.  1  Sath.  (P.  C),  6 ;  Jalbhai  Ardsthir  y.  LouU 
Manoel,  19  Bom.,  680. 
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Abraham  had,  in  fact,  passed  from  one  class  into  another, 
and  proceeded  to  say  (i)  :  "  That  it  is  not  competent  to 
parties  to  create,  as  to  property,  any  new  law  to  regulate 
the  succession  to  it  ab  intestato,  their  Lordships  entertain 
no  doubt ;  but  that  is  not  the  question  on  which  this  case 
depends.  The  question  is,  whether,  when  there  are 
different  laws  as  to  property  applying  to  different  classes, 
parties  ought  not  to  be  considered  to  have  adopted  the 
law  as  to  property,  whether  in  respect  of  succession 
ab  intestato  or  in  other  respects,  of  the  class  to  which  they 
belong.  In  this  particular  case  the  question  is,  whether 
the  property  was  bound  by  the  Hindu  law  of  parcener- 
ship.  *  **  The  law  has  not,  so  far  as  their  Lordships  can 
see,  prohibited  a  Christian  convert  from  changing  his 
class.  The  inconvenience  resulting  from  a  change  of 
succession  consequent  on  a  change  of  class  is  no  greater 
than  that  which  oft^n  results  from  a  change  of  domicil. 
The  argumentum  ab  inconvenienti  connot  therefore  be 
used  against  the  legality  of  such  a  change.  If  such 
change  takes  place  in  fact,  why  should  it  be  regarded  as 
non-existing  in  law?  Their  Lordships  are  of  opinion 
that  it  was  competent  for  Matthew  Abraham,  though 
himself  both  by  origin  and  actually  in  his  youth  a  *  native 
Christian,*  following  the  Hindu  laws  and  customs  on 
matters  relating  to  property,  to  change  his  class  of 
Christians,  and  become  of  the  Christian  class  to  which  his 
wife  belonged.  His  family  was  managed  and  lived  in  all 
respects  like  an  East  Indian  family.  In  such  a  family  the 
undivided  family  union,  in  the  sense  before  mentioned,  is 
unknown  (i). 

§  60.  On  the  same  principle,  where  a  European  had  illegitimate  ig- 
illegitimate  sons   by  two  Hindu  women,  and  they  con-  *    ^    wopean. 
formed  in  all  respects  to  Hindu  habits  and  usages,  it  was 

(t)  9  M.  I.  A..  342,  344 ;  8.  C,  1  Suth.  (P.  C).  6. 

{k)  A  Hindu  convert  to  Christianity  may  revert  to  Hindnism,  and  may  as 
guardian  of  bis  infant  aon  treat  him  as  having  also  reverted,  as  for  instance  for 
the  purpose  of  being  given  away  in  adoption.  Kusum  Kumari  v.  Satya  Bangaiif 
80  Cal.,  999. 
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held  that  they  must  for  all  purposes  be  treated  as  Hindus, 
and  governed  by  Hindu  law  as  such.  "  They  were  not  an 
united  Hindu  family  in  the  ordinary  sense  in  which  that 
term  is  used  by  the  text  writers  on  Hindu  law  ;  a  family 
of  which  the  father  was  in  his  lifetime  the  head,  and  the 
sons  in  a  sense  parceners  in  birth,  by  an  inchoate,  though 
alterable,  title ;  but  they  were  sons  of  a  Christian  father 
by  different  Hindu  mothers,  constituting  themselves 
parceners  in  the  enjoyment  of  their  property,  after  the 
manner  of  a  Hindu  joint  family''  (I).  And  it  was  held 
that  their  rights  of  succession  inter  se  and  to  their  mother, 
must  be  judged  by  Hindu  law,  which  recognized  such 
rights,  and  not  by  English  law,  which  denied  them  (m). 
On  the  other  hand,  the  vast  majority  of  the  class  known 
as  East  Indians,  and  referred  to  in  the  judgment  in 
Abraham  v.  Abraham,  have  been  the  illegitimate  sons  of 
Europeans  by  natives  or  half-caste  women,  who,  from 
being  acknowledged  and  cared  for  by  their  fathers,  have 
adopted  European  modes  of  life.  These,  as  already  stated, 
would  be  governed  by  European  law. 

(l)    Myna  Bayee  v.  Ootaram,  8  M.  I.  A.,  400,  420  ;  S.  C,  2  Suth.  (P.  C),  4. 
(m)  Same  case,  2  Mad.  H.  C,  196. 
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CHAPTEE  IV. 

FAMILY  RELATIONS. 

Marriage  and  Sonship. 

§  61.  No  part  of  the  Hindu  Law  is  more  anomalous  AnonuMesitt 
than  that  which  governs  the  family  relations.      Not  only  ' 

does  there  appear  to  be  a  complete  break  of  continuity 
between  the  ancient  system  and  that  which  now  prevails, 
but  the  different  parts  of  the  ancient  system  appear  in 
this  respect  to  be  in  direct  conflict  with  each  other.  We 
find  a  law  of  inheritance,  which  assumes  the  possibility  of 
tracing  male  ancestors  in  an  unbroken  pedigree  extending 
to  fourteen  generations  ;  while  coupled  with  it  is  a  family 
law,  in  which  several  admitted  forms  of  marriage  are  only 
euphemisms  for  seduction  and  rape,  and  in  which  twelve 
sorts  of  sons  are  recognized,  the  majority  of  whom  have 
no  blood  relationship  to  their  own  father.  I  am  not 
aware  that  any  attempt  has  hitherto  been  made  to 
harmonise,  or  to  account  for,  these  apparent  inconsisten- 
cies. It  has  been  suggested,  however,  that  some  of  the 
peculiarities  of  the  system  may  be  referred  to  the  practice 
of  poK'^andry,  which  is  supposed  to  have  been  once 
universal  (a).  It  seems  to  me  that  the  proved  existence 
of  such  a  practice  would  not  account  for  the  facts.  I  also 
doubt   whether  polyandry,   properly  so  called   (i),  ever 

(a)  I  refer,  of  coarse,  to  the  views  pat  forward  by  Mr.  MacLennan  throaghoat 
his  Studies  in  Ancient  History,  1876.  Also  in  two  articles  in  the  **  Fortnightly 
Review,"  May  and  Jane,  1877.     McLennan.     Patriarchal  Theory,  1886. 

(6)  By  polyandry,  properly  so  called,  I  mean  a  system  ander  which  a  woman 
is  the  1^^  property  of  several  husbands  at  once,  as  among  the  Todas ;  or  ander 
which  a  woman,  who  is  legally  married  to  one  husband,  has  the  right,  which  he 
cannot  dispute,  to  admit  other  men  at  her  own  pleasure,  as  among  the  Nairs.  I 
ezdude  cases  of  mere  dissolateness.  No  one  would  apply  the  term  polyandry  to 
the  institution  of  the  cavalier  aervente  in  Italy  or  Spain.  I  also  exclude  cases 
in  which  a  woman  is  allowed  to  offer  herself  to  a  man,  who  claims  a  sort  of 
semi-divinity,  as  in  the  case  of  the  Maharajas  of  Bombay  ;  and  the  analogous 
cases  of  promiscuous  prostitution  of  married  women  as  a  sort  of  religious  rite. 
See  Dubois  601,  Man.  Madras  i.,  106;  Cochin  Census  1891,  §  176;  Wilson 
Works  i.,  268. 
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prevailed  among  the  races  who  were  governed  by  the 
system  now  under  discussion,  while  they  were  governed 
by  it.  It  is  quite  possible  that  it  may  have  prevailed 
among  them  at  a  still  earlier  stage  of  their  history.  But 
this  circumstance  would  be  immaterial,  if  there  is  reason 
to  suppose  that  they  had  escaped  from  its  influence  before 
the  introduction  of  the  Family  law,  which  we  find  in  force 
at  the  time  of  the  earliest  Sanskrit  writings.  Still  more, 
if  that  law  can  be  accounted  for  on  principles  which  have 
nothing  to  do  with  polyandry.  It  will  be  well,  however, 
to  clear  the  ground  for  the  discussion,  by  enquiring  what 
are  the  actual  facts. 

Polyandry  §  62.  Among  the  non- Aryan  races  of  India,  both  the 

Aryan  races.  former  and  the  present  existence  of  polyandry  is  beyond 
dispute.  It  is  peculiarly  common  among  the  Hill  tribes, 
who  are  probably  aboriginal ;  but  it  is  also  widely  diflfused 
among  the  inhabitants  of  the  plains  (c).  Among  the 
Nairs,  the  women  remains  in  her  own  home  after  her  mar- 
riage, and  there  associates  with  as  many  men  as  she 
pleases  (d).  The  Teehurs  of  Oude  **  live  together  almost 
indiscriminately  in  large  communities,  and  even  where  two 
people  are  regarded  as  married,  the  tie  is  but  nominal "  (e). 
Among  the  Western  Kalians  of  Madura,  **  it  constantly 
happens  that  a  woman  is  the  wife  of  either  ten,  eight,  six, 
or  two  husbands,  who  are  held  to  be  the  fathers  jointly 
and  severally  of  any  children  that  may  be  born  of  her  body. 
And  still  more  curiously,  when  the  children  of  such  a 
family  grow  up,  they,  for  some  unknown  reason,  style 
themselves  the  children,  not  of  ten,  eight,  or  six  fathers,  as 
the  case  may  be,  but  of  eight  and  two,  or  six  and  two,  or 
four  and  two  fathers"  (/).  Among  the  Kannuvans  of 
Madura,  "  a  woman  may  legally  marry  any  number  of  men 

(c)  In  the  Punjab  it  is  still  found  existing  in  Seoraj,  LahonI  and  Spiti.     Pan* 

t'ab  Castoroary  Law,  II,  186,  187,  191.  Here  the  joint  husbands  are  always 
brothers. 

(d)  See  po$t  §  99. 

{e)  Lubbook,  Ori^n  of  Man  (ed.  1870),  78,  citing  the  People  of  India,  by 
Kaye  and  Watson,  ii.,  86. 
(/)  Madura  Manual,  Pt.  II,  64. 
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in  succession,  though  she  may  not  have  two  husbands  at 
one  and  the  same  time.  She  may,  however,  bestow  favours 
on  paramours  without  hindrance,  provided  they  be  of 
equal  caste  with  her'*  (g).  Among  the  Todas  of  the 
Nilgiris,  as  in  Thibet,  the  wife  is  the  property  of  all  the 
brothers,  and  lives  in  their  home  (A).  A  similar  custom 
prevails  among  the  Tiyars,  or  palm  cultivators  of  Malabar 
and  Travancore  (i),  and  among  the  low  caste  Malyalis  of 
Cochin.  It  formerly  existed,  but  has  now  almost  died  out, 
among  the  astrologer  caste  on  the  Malabar  Coast  (k). 
Among  the  Badagas  of  the  Nilgiris  "  Immorality  within 
the  family  circle  is  not  regarded  very  harshly — a  tolerance 
that  is  no  doubt  a  survival  of  polyandrous  customs'*  (I). 
Mr.  O.  Chanda  Menon,  in  his  Memorandum  annexed  to 
the  Malabar  Marriage  Eeport,  p.  103,  says  :  "  Among  the 
carpenter  and  blacksmith  classes  in  Malabar,  polyandry 
exists  as  an  institution,  and  we  see  every  day  the  four  or 
five  chosen  husbands  among  this  class  celebrating  their 
polyandrous  marriage  openly  according  to  their  caste 
rules  and  with  much  ceremony  and  pomp."  Polyandry 
in  its  patriarchal  and  simplest  form  is  foimd  in  the  Hima- 
layan valleys,  chiefly  wherever  the  food-supply  of  the 
surrounding  country  is  scarce.  It  is  found  in  the  North- 
West  Provinces  among  both  Buddhist  and  Brahmanic 
tribes.  In  the  Northern  plains  of  India,  there  are  also 
traces  of  this  custom  in  certain  tribes  (m).  In  the 
Pimjab,  polyandry  is  confined  to  the  Kulu  sub-division. 
The  rule  of  inheritance  is  that  of  three  or  four  brothers 
who  have  a  wife  in  common,  the  eldest  is  deemed  the  father 
of  the  first-born  son,  the  second  of  the  next,  and  so  on. 
This  is  an  absolute  presumption  of  law,  even  though  the 
facts  are  opposed  to  it.  Among  the  monks  of  Lahul, 
polyandry  arises  from  the  fact  that  monks  who  have  no  vow 
of  celibacy  enter  into  monasteries,  and  remain  in  communion 

(a)  BCadura  Bfanual,  Part  II,  34.  {h)  Breeks  Primitive  Tribes,  10. 

(•1  Madras  Census  Report,  162.  {k\  Coohin  Censas,  1891,  §  180;  Census, 

(0  Censas,  1891,  xiii.,  248.  1891.  xiii.,  273,  Mai.  Man.,  1, 141. 

(m)  Censas  of  1891,  General  Report,  264. 
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with  their  elder  brother,  who  stops  at  home  and  manages 
the  estate  (n).  In  Assam  polyandry  is  stated  to  be  of 
rare  occurrence,  but  not  unknown.  The  form  in  which  a 
woman  enters  a  family  as  the  wife  of  several  brothers,  or 
other  near  relations,  still  flourishes  among  the  Bhutias  (o)» 
Among  the  Tottiyars,  a  caste  of  Madura,  it  is  the  usage 
for  brothers,  uncles,  nephews  and  other  relations,  to  hold 
their  wives  in  common,  and  their  priests  compel  them  to 
keep  up  the  custom,  if  they  are  unwilling ;  outside  the 
family  they  are  chaste  (j?).  An  indication  of  similar 
practices  is  probably  to  be  found  in  the  license  given  to 
girls  before  their  marriage  in  some  of  the  inferior  castes  on 
the  West  Coast  (q) .  Among  many  tribes  in  Assam,  so  long 
as  a  woman  remains  unmarried,  chastity  is  not  usually 
expected  of  her,  and  she  may  dispense  her  favours  to  whom 
she  pleases.  But  when  once  she  is  married,  this  freedom  is 
no  longer  tolerated.    Adultery  is  very  severely  punished  (r) • 

§  63.  It  is  difficult  to  believe  that  polyandry  in  its  lowest 
among  Aryans,  form,  as  authorising  the  union  of  women  with  a  plurality  of 
husbands  of  diflferent  family,  could  ever  have  been  common 
among  the  Aryan  Hindus.  Such  a  system,  as  Mr.  McLen- 
nan points  out  (5),  would  necessarily  produce  a  system  of 
kinship  through  females,  such  as  actually  exists  among  the 
polyandrous  tribes  of  the  West  Coast  of  India.  Among 
the  Ehasis  and  Garos  of  Assam,  inheritance  goes  through 
the  female.  The  tribes  are  divided  into  clans.  Marriage 
within  the  clan  is  forbidden.  In  most  cases  the  children 
enter  into  the  clan  of  their  father,  but  among  the  Ehasis 
and  Garos  they  enter  into  the  clan  of  their  mother,  who 
remains  with  her  own  people  instead  of  living  in  the  family 
of  her  husband  (t).     This  seems  to  have  nothing  to  do 

(n)  Census  of  1891,  Punjab  Report,  xix..  Q3A. 

(o)  Censas  of  1891,  Assam  Report,  I,  119. 

(p)  Dubois,  18,  Madura  Manual,  Part  II,  82. 

{q)  S.  Can.,  Man.,  I,  162,  170. 

(r)  Census  of  1891,  Assam  Report,  I,  118. 

{$)  Studies  in  Ancient  History,  124,  135.  Mr.  L.  H.  Morgan's  objections 
(p.  615)  to  the  general  proposition  stated  by  Mr.  McLennan  as  to  kinship  through 
females  seem  not  to  apply  to  the  limited  form  of  that  proposition,  as  stated  m 
the  text.  it)  Census  of  1891,  ARsam  Report,  I,  119,  122. 
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with  polyandry,  which  apparently  only  exists  among 
the  Bhatias  (u).  Now,  the  most  striking  feature  in  the 
Aryan  Hindu  customs  is  the  strictness  with  which  kin- 
ship is  traced  through  males.  Except  in  Bengal,  where 
the  change  is  comparatively  modern,  agnates  to  the  four- 
teenth degree  exclude  cognates.  This  rule  is  connected 
with,  if  it  is  not  based  upon,  their  religious  system,  the 
first  principle  of  which  was  the  practice  of  worshipping 
deceased  male  ancestors  to  the  remotest  degree  (v).  This, 
of  course,  involved  the  assumption  that  those  ancestors 
could  be  identified  with  the  most  perfect  certainty.  The 
female  ancestors  were  only  worshipped  in  conjunction 
with  their  deceased  husbands.  We  can  be  quite  certain 
that  this  system  was  one  of  enormous  antiquity,  since 
we  find  exactly  the  same  practice  of  religious  offerings 
to  the  desrd  prevailing  among  the  Greeks  and  Romans. 
We  may  assert  with  confidence  that  a  usage  common  to 
the  three  races  had  previously  existed  in  that  ancient  stock 
from  which  Hindus,  Greeks,  and  Romans  alike  proceeded. 
No  doubt  Mr.  McLennan  points  out  numerous  indications 
of  kinship  through  females  among  the  Greeks,  especially 
in  the  case  of  the  Trial  of  Orestes.  But,  if  I  may  be 
allowed  to  say  so,  all  these  instances  seem  to  be  less  the 
voice  of  a  living  law,  than  the  feeble  echoes  of  one  sound- 
ing from  a  past  that  was  dead  (w).  I  by  no  means  deny 
that  polyandry  of  the  second,  or  Thibet,  type,  may  have 
existed  among  the  Hindu  Aryans.  But  I  think  that  at 
the  earliest  times  of  which  we  have  any  evidence  it  had 
become  very  rare,  and  had  %llen  into  complete  discredit 
even  where  it  existed.     Also,  that  everything  which  we 


lu)  Censasof  1891,  Assam  Report,  I.  119. 

(r -    -  ~    


v)  Mana,  iii.,  5  81  -91,  122—126,  lb9, 193—281,  282—284  ;  Spencer,  Sociology, 
i..  804,  Appx.  1 ;  M.  MUller,  A.  8.,  Lit,  386 ;  Ind.  Wied.,  256. 

(u»)  See  Teulon,  La  M6re,  7.  '*  Sous  les  conquerants  Aryas  et  Semites  8'6tend 
•oarent.  BaiTant  rheoreaae  ezpreMion  de  M.  d'Eckstein,  nn  humus  aoientijlque. 
Sons  cette  coache  d'dires  humains,  d'antres,  raoee  ont  v^u,  ol^^isBant  &  de**  lois 
qoi,  si  eUea  n'oni  6t^  gdndrales,  ont  r4gn^  da  moins  snr  d'immenses  gtendnea. 
Lean  ciriliaations  reposaient  ear  le  droit  de  la  nUre,  dbc*'  See  also  Tealon,  62, 
63.  "  Partoat,  oH  lea  Aryas  se  sont  6tabUs,  ils  ont  introdait  avec  enx  la  farailie 
goarern^  par  le  p^re." 
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find  in  the  oldest  Hindu  laws  can  be  accounted  for  with- 
out any  reference  to  it. 

§  64.  What  then  is  the  actual  evidence  upon  the 
subject  ?  The  earliest  indication  of  polyandry  of  whicli  I 
am  aware  is  to  be  found  in  a  hymn  in  the  Big- Veda, 
which  is  addressed  to  the  two  Asvins.  "  Asvins,  your 
admirable  horses  bore  the  car  which  you  have  harnessed 
first  to  the  goal  for  the  sake  of  honour  ;  and  the  damsel 
who  was  the  prize  came  through  affection  to  you,  and 
acknowledged  your  husbandship,  saying,  you  are  my 
lords  **  (x).  This  evidently  points  to  the  practice  of 
Svayamvara,  when  a  maiden  of  high  rank  used  to  offer 
herself  as  the  prize  to  the  conqueror  in  a  contest  of  skill, 
and  in  this  instance  became  the  wife  of  several  suitors  at 
once.  It  is  exactly  in  conformity  with  the  well-known 
case  of  Draupadi,  who,  as  the  Mahabharata  relates,  was 
won  at  an  archery  match  by  the  eldest  of  the  five  Pandava 
princes,  and  then  became  the  wife  of  all.  As  far  as  I 
know,  this  is  the  only  definite  instance  in  which  an  Aryan 
woman  is  recorded  to  have  become  the  legal  permanent 
wife  of  several  men.  Undoubtedly,  as  Professor  Max 
Mailer  remarks  (y)  the  epic  tradition  must  have  been 
very  strong  to  compel  the  authors  to  record  a  proceeding 
so  violently  opposed  to  Brahmanical  law.  Yet  the  very 
description  of  the  transaction  represents  it  as  one  which 
was  opposed  to  public  opinion,  and  which  was  rather 
justified  by  very  remote  tradition  than  by  existing  practice. 
I  take  the  account  of  it  given  by  Mr.  McLennan  {z). 
**  The  father  of  Draupadi  is  represented  by  the  compilers 
of  the  epic  as  shocked  at  the  proposal  of  the  princes 
to  marry  his  daughter.  '  You  who  know  the  law,*  he 
is  made  to  say,  '  must'  not  commit  an  unlawful  act  which 
is  contrary  to  usage  and  the  Vedas.'  The  reply  is,  *  The 
law,  0  King,  is  subtle.  We  do  not  know  its  way.  We 
follow  the  path  which  has  been  trodden  by  our  ancestors 
in  succession.'     One  of  the  princes  then  pleads  precedent. 


(ff)  Cited  Wheeler,  Hist,  of  India,  ii.,  602. 

(m)  Fort.  Rev.,  May  1877,  698. 


iy)  A.  8.,  Lit.,  46. 
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*  In  an  old  tradition  it  is  recorded  that  latila,  of  the  family 
of  Gotama,  that  most  excellent  of  moral  women,  dwelt 
with  seven  saints ;  and  that  Varski,  the  daughter  of  a 
Mxmi,  cohabited  with  ten  brothers,  all  of  them  called 
Prachetas,  whose  souls  had  been  purified  with  penance.*  '* 
Now,  upon  this  statement  the  alleged  ancestral  usage 
appears  really  to  have  been  non-existent.  The  only 
specific  instances  that  could  be  adduced  were  certainly  not 
cases  of  marriage.  They  were  instances  of  special  indul- 
gence allowed  to  "Rishis,  who  had  passed  out  of  the  order 
of  married  men,  and  whose  greatness  of  spiritual  merit 
made  it  impossible  for  them  to  commit  sin  (a).  It  is  also 
to  be  remembered  that  the  Pandava  princes  were 
Kshatriyas,  to  whom  greater  license  was  allowed  in  their 
dealings  with  the  sex,  and  for  whom  the  loosest  forms  of 
marriage  were  sanctioned  (6).  If  polyandrous  practices 
existed  among  the  aborigines  whom  they  conquered,  these 
would  naturally  be  imitated  by  them.  Just  as  the  English 
knights  who  settled  beyond  the  Pale  became  Hibemis 
Hibemiores.  On  the  other  hand,  in  a  passage  of  the 
Bamayana  (c),  where  the  Kakshasa  meets  Kama  and  his 
brother  wandering  with  Sita,  the  wife  of  the  former,  the  ^•™*  "^  s»*»' 
giant  accosts  them  in  language  of  much  moral  indignation, 
saying,  "  Oh  little  dwarfs,  why  do  you  come  with  your 
wife  into  the  forest  of  Dandaka,  clad  in  the  habit  of 
devotees,  and  armed  with  arrows,  bow  and  scimitar  ?  Why 
do  you  two  devotees  remain  with  one  woman  ?  Why  are 
you,  oh  profligate  wretches,  corrupting  the  devout  sages  ?  ** 
The  giant  seems  to  have  looked  upon  polyandry  with  the 
same  abhorrence  as  Draupadi*s  father. 

§  65.  Other  passages  of  the  Mahabharata  are  referred 
to,  which  seem  rather  to  evidence  the  greatest  grossness  ^^2ISiKe\te 
and  want  of  chastity  in  the  relations  between  the  sexes, 
than  anything  Uke  polyandry.     It  is  said  that  "  women 

(a)  See  ApMiamba,  ii.,  vi.,  13,  $  8—10,  and  post  §  66.        (d)  Mana,  Hi.,  §  26. 

(e)  Cited  Wheeler,  Hist,  of  India,  ii.,  241.  Mr.  V.  N.  Mandlik  (p.  897)  taTa 
that  the  original  passage  contains  nothing  to  show  that  the  giant  aooased  the 
brothers  of  having  a  joint  wife. 
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were  formerly  unconfined,  and  roamed  about  at  their 
pleasure  independent.  Though  in  their  youthful  in- 
nocence they  abandoned  their  husbands,  they  were  guilty 
of  no  offence  ;  for  such  was  the  rule  in  early  times.  This 
ancient  custom  is  even  now  the  law  for  creatures  born  as 
brutes,  which  are  free  from  lust  and  anger.  This  custom 
is  supported  by  authority,  and  is  observed  by  great  Rishis, 
and  it  is  still  practised  among  the  northern  Kurus." 
Dr.  Muir  goes  on  to  add,  **  A  stop  was,  however,  put  to 
the  practice  by  Svetaketu,  whose  indignation  was  on  one 
occasion  aroused  by  a  Brahman  taking  his  mother  by  the 
hand,  and  inviting  her  to  go  away  with  him,  although  his 
father,  in  whose  presence  this  occurred,  informed  him  that 
there  was  no  reason  for  his  displeasure,  as  the  custom  was 
one  which  had  prevailed  from  time  immemorial.  But 
Svetaketu  could  not  tolerate  the  practice,  and  introduced 
the  existing  rule.  A  wife  and  a  husband  indulging  in 
promiscuous  intercourse  were  thenceforward  guilty  of 
sin  **  (dl).  So  the  Gandhara  Brahmans  of  the  Punjab  are 
said  "  to  corrupt  their  own  sisters  and  daughters-in-law, 
and  to  oflfer  their  wives  to  others,  hiring  and  selling  them 
like  commodities  for  money.  Their  women,  being  thus 
given  up  to  strangers,  are  consequently  shameless;**  as 
might  have  been  expected  (e).  In  exactly  the  same  way, 
the  Koravers  of  Southern  India,  who  are  not  polyandrous, 
sell  and  mortgage  their  wives  and  daughters  when  they 
are  in  want  of  money  (/ ) .  Of  course,  delicacy,  or  chastity, 
must  be  utterly  unknown  in  such  a  state  of  society.  But 
these  very  texts  seem  to  show  that  each  wife  was  appro- 
priated to  a  single  husband,  though  he  was  willing  to 
allow  her  the  greatest  freedom  of  action,  {g). 

(d)  Muir,  A.  S.  T.,  ii.,  418  (2nd  ed.).  The  first  passage  is  cited  by  Mr.  McLen- 
nan,  p.  173,  n .,  from  the  Ist  ed.,  ii.,  336.  See  also  other  passages  from  the  Maha- 
bharata,  cited  2  Dig.,  892—394. 

(e)  Muir,  A.  8.  T.,  ii.,  482,  483.  (/)  Madras  Census  Report,  167. 
Ig)  Mr.  V.  N.  Mandlik  says  of  the  passages  cited  from  Dr.  Muir  "To  me  the 

whole  chapter  shows  that  the  northern  Kunxs  were  then  what  the  Nairs  in 
Malabar  are  now;  so  that  a  man  did  not  know  his  own  father."  Bat  he  admite 
that  these  and  similar  passages  *' point  to  times  anterior  to  the  compilation  of 
the  Vedas.  For  even  m  the  earliest  Veda  marriage  appears  to  have  become  a 
well-established  institution,"  pp.  396—397. 
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§  66.  When  we  come  to  the  I  aw  writers  it  is  quite  certain  Early  Pamfly 

Law. 

that  a  woman  could  never  nave  more  than  one  husband  at 

a  time.     But  we  also  find  that  sonship  and  marriage  seem 

to  stand  in  no  relation  to  each  other.     A  man's  son  need 

not  have  been  begotten  by  his  father,  nor  need  he  have 

been  produced  by  his  father's  wife.     How  is  such  a  state 

of  the  family,  which  appears  to  set  genealogy  at  defiance, 

reconcilable    with  a  system  of  property  which  is  based 

upon  the  strictest  ascertainment  of  pedigree  ?     I  believe  Principle  of 

the  answer  is  simply  this — that  a  son  was  always  assigned  ^^'^"^"P' 

in  law  to  the  male  who  was  the  legal  owner  of  the  mother. 

Further,  that  the  filial  relation  was  itself  capable  of  being 

assigned  over  by  the  person  to  whom  the  son  was  subject, 

or  by  the  son  himself  if  emancipated.     If  I  am  right  in 

this  view,  the  theory  that  the  levirate  is  invariably  a 

survival  of  polyandry  will  fall  to  the  ground. 

§  67.  The  various  sorts  of  sons  recognized  by  the  early  Different  sorte 
writers  were  the  following  : — The  legitimate  son  (aurasa),  ^^  "^' 
the  son  of  an  appointed  daughter  (putriha  putra)^  the  son 
begotten  on  the  wife  (kshetraja),  the  son  bom  secretly 
(gudhaja),  the  damsel's  son  (kanina),  the  son  taken  with 
the  bride  (sahodha),  the  son  of  a  twice-married  woman 
(paunarhhava) ,  the  son  by  a  Sudra  woman  {nishada),  or  by 
a  concubine  (parasava),  the  adopted  son  {dattaka),  the  son 
made  (kritrima),  the  son  bought  (kritaka),  the  son  cast  off 
(apaviddha),  and  the  son  self -given  (svayamdattaka)  (A). 
Of  these  it  will  be  at  once  seen  that  the  five  last  never  could 
be  the  actual  sons  of  their  father,  and  of  the  other  nine 
only  the  first  and  the  last  two  need  be.  Of  the  remaining 
seven,  some  necessarily,  and  others  probably,  were  not 
begotten  by  him  at  all.  Further,  many  of  these  were  not 
even  the  offspring  of  his  wife.  The  problem  for  solution 
is,  how  they  came  to  be  considered  as  his  sons  ?  To  answer 
this,  we  must  enquire  into  the  Hindu  idea  of  paternity. 

Ih)  Baudhayana,  xvti.,  3,  §  10—24  ;  Gantama,  xxviii. ,  §  32, 88  ;  Vasiahtha,  xvii., 
S  9—22 ;  Vinhnu,  xr.,  %  1—27 ;  Narada,  xiii.,  \  17—20,  46—47  ;  Mann,  ix.,  $  127 
—140,  168—184 ;  Derala,  8  Dig.,  168;  Yama,  i6.,  164 ;  Yajnavalkya,  ii.,  §  128— 
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§  68.  In  modem  times  children  are  a  luxury  to  the  rich, 
an  encumbrance  to  the  poor.    In  early  ages  female  offspring 

182;  Mit.,  i.,  11.     Apastamba  stands  alone  among  the  earlier  writers  in  only 
recognizing  the  legitimate  son,  ii.,  vi.,  18,  §  1—11. 

The  following  table  shows  the  order  in  which  the  different  sons  are  placed 
by  the  various  authors. 
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stood  in  the  same  position,  but  male  issue  was  passionately 
prized.  The  very  existence  of  a  tribe,  surrounded  by 
enemies,  would  depend  upon  the  continual  multiplication 
of  its  males.  The  sonless  father  would  find  himself  without 
protection  or  support  in  sickness  or  old  age,  and  would  see 
his  land  passing  into  other  hands,  when  he  became  unable 
to  cultivate  it.  The  necessity  for  male  offspring  extended 
in  the  case  of  the  Aryan  even  beyond  this  world.  His 
happiness  in  the  next  depended  upon  his  having  a  continu- 
ous line  of  male  descendants,  whose  duty  it  would  be  to 
make  the  periodical  offerings  for  the  repose  of  his  soul. 
Hence  the  works  of  the  Sanskrit  sages  state  it  to  be  the 
first  duty  of  man  to  become  the  possessor  of  male  offspring, 
and  imprecate  curses  upon  those  who  die  without  a  son  (i). 
Where  a  son  was  so  indispensable,  we  might  expect  that 
every  contrivance  would  be  exhausted  to  procure  one. 
What  has  been  already  said  about  the  relations  between 
the  sexes  in  early  times  would  make  it  certain  that  neither 
delicacy,  nor  sentiment,  would  stand  in  the  way. 

§  69.  A  frequent  subject  for  discussion  in  Manu  is  as  to  Theory  of 
the  property  in  a  child.  He  says:  "They  consider  the  g-^lS^*^  ^""""^ 
male  issue  of  a  woman  as  the  son  of  the  lord ;  but  on  the 
subject  of  that  lord,  a  difference  of  opinion  is  mentioned  in 
the  Veda,  some  giving  that  name  to  the  real  procreator  of 
the  child,  and  others  applying  it  to  the  married  possessor 
of  the  woman.  *'  He  argues  the  point  on  the  analogy  of 
seed  sown  by  a  stranger  on  the  land  of  another,  or  of  flocks 
impregnated  by  a  strange  male.  He  sums  up  by  declar- 
ing :  **  Thus  men  who  have  no  marital  property  in  women, 
but  sow  in  the  fields  owned  by  others,  may  raise  up  fruit  to 
the  husbands,  but  the  procreator  can  have  no  advantage 
from  it.  Unless  there  be  a  special  agreement  between  the 
owners  of  the  land  and  of  the  seed,  the  fruit  belongs  clearly 
to  the  landowner,  for  the  receptacle  is  more  important 
than  the  seed.     But  the  owners  of  the  seed  and  of  the  soil 

(»)  Vaaish.,  xvii.,  $  1—5;  Vish.,  xv.,  §  43—46;  Manu,  vi.,  §  36,  87;  ix.,  §  46 
Atn.,  D.  M.,  i..  S  3. 


Digitized  by 


Google 


84  MARRIAGE    AND   SONSHIP.  [CHAP.    IV, 

may  be  considered  in  this  world  as  joint  owners  of  the  crop, 
which  they  agree  by  special  compact,  in  consideration  of 
the  seed,  to  divide  between  them"  (i).  The  conflicting 
opinions  referred  to  by  Manu  are  probably  the  texts  men- 
tioned by  the  early  Sutra  writers  {I).  In  one  of  these 
passages  quoted  from  the  Vedas,  a  husband  is  reported  as 
announcing,  with  considerable  naivetS,  that  he  will  not  any 
longer  allow  his  wives  to  be  approached  by  other  men, 
since  he  has  received  an  opinion  **  that  a  son  belongs  to  him 
who  begot  him  in  the  world  of  Yama.  **  In  this  world  it  is 
to  be  observed,  there  seems  to  be  no  doubt  entertained  that 
the  son  begotten  by  others  on  his  wife  would  be  his  own. 
i^moiihe  §  79.  It  was  upon  this  principle — viz,,  that  a  son  by 

whomsoever  begotten,  was  the  property  of  the  husband  of 
the  mother — that  the  kshetraja,  or  son  begotten  upon  a 
wife,  ranked  so  high  in  the  list  of  subsidiary  sons.  The 
Mahabharata  and  Vishnu  Purana  relate  how  king  Saudasa, 
being  childless,  induced  Vasishtha  to  beget  for  him  a 
son  upon  his  wife  Damayanti.  So  king  Kalinga  is 
represented  as  requesting  the  old  Bishi  Dirghatamas  to 
beget  offspring  for  him ;  and  Pandu,  when  he  became 
a  Sunnyasi,  accepted,  as  his  own,  sons  begotten  upon 
his  wife  by  strangers.  The  same  passage  of  the  Maha- 
bharata which  relates  how  Svetaketu  put  an  end  to 
promiscuous  intercourse  on  the  part  of  husbands  and 
wives,  also  states  that  a  wife,  when  appointed  by  her 
husband  to  raise  up  seed  to  him  by  connection  with 
another  man,  is  guilty  of  sin  if  she  refuses  (m).  And  so  the 
law-books  expressly  sanction  the  begetting  of  offspring  by 
another  on  the  wife  of  a  man,  who  was  impotent,  or  dis- 
ordered in  mind,  or  incurably  diseased  ;  and  the  son  so 
begotten  belonged  to  the  incapacitated  husband  (n).     No 

ik)  Mann,  iz.,  §  82—44,  48—56, 181 ;  x.,  S  70;  Nar.,  xii.,  §  56—60.  Viramit., 
p.  104,  S  4. 

{I)  Apast.,  ii.,  Ti,  18,  §  6, 7,  and  note ;  Baadh.,  ii.,  2,  §  35;  Vasish.,  zvi.,  §  6, 7 ; 
Gautama,  xviii.,  4  11. 

(w)  Muir..  A.8.T.,i.,  418,419;  Wilson,  Works,  v.,  810:  M.  MtlUer.  A.  8.. 
Lit.,  56;  3  Dig.,  263. 

(n)  Baadh.,  u..  3,  §  12;  Mann,  ix.,  §  162,  167,  208.  Section  162  shows  that  a 
man  might  hare  a  son  begotten  by  proooration,  and  also  a  son  begotten  by  himself. 
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ruleis  laid  down  that  the  person  employed  to  beget  offspring 
during  the  husband's  life  should  be  a  near  relation,  or  any 
relation  (o).  In  fact,  in  the  instances  just  mentioned,  the 
procreator,  who  was  called  in  aid,  was  not  only  not  of  the 
same  family,  but  was  Jnot  even  of  the  same  caste,  the 
owner  of  the  wife  being  a  Eshatriya,  and  his  assistant 
being  a  Brahman. 

§  71.  The  begetting  of  offspring  upon  the  widow  of  a  offspring 
man  who  had  left  no  issue  is,  of  course,  merely  an  exten-  ^^t)*"^^^ 
sion  of  the  practice  just  discussed  (p).  But  there  was 
this  difference  between  the  two  cases  ;  that  in  the  latter, 
for  the  first  time,  the  element  of  fiction  was  introduced. 
In  the  former  case,  the  husband  became  the  father,  not 
by  any  fiction  of  paternity,  but  by  the  simple  fact  that 
he  was  the  owner  of  the  mother.  But  after  his  death  the 
ownership  had  ceased  ;  unless,  indeed,  by  another  fiction, 
he  was  considered  as  still  surviving  in  her  (q).  Therefore, 
unless  the  husband  had  given  express  directions  during 
his  lifetime,  the  process  to  be  adopted  was  to  be  as  like  as 
possible  to  an  actual  begetting  by  him,  or  was  to  be  such 
a  substituted  begetting  as  he  would  probably  have 
sanctioned.  Hence,  such  a  connection  was  never  per- 
mitted when  the  widow  had  issue  already.  Nor  was  it  to 
be  continued  further  than  was  necessary  for  the  purpose 
of  conception.  Nor  was  it  allowable  to  procreate  more 
than  one  son,  though  at  one  time  it  was  thought  that  a 
second  might  lawfully  be  produced  (r) .  Nor  was  the  widow 
allowed  to  consort  with  any  one  she  pleased,  or  to  do  so  at 
all  merely  of  her  own  free  will.  The  procreator  was  to  be 
the  brother  of  the  deceased  if  possible,  or,  if  he  was  not 

(o)  Aposfcambii,  who  is  strongly  opposed  to  the  Niyoga,  says  (ii.,  z.,27,  §  2) 
that  a  husband  shall  not  make  over  his  wife,  who  oooapies  the  position  of  a  gen- 
tiliBf  to  others  than  to  his  gentUin  in  order  to  oaase  children  to  be  begotten  for 
himself.  It  is  probable  that  this  refers  to  an  anthority  to  beget  after  the  hus- 
band's death,     if  not,  it  is  merely  a  restriction  on  the  old  usage. 

(p)  This  alone  is  the  leviauU  referred  to  by  Bir.  Mcliennan,  see  Fort.  Rev., 
May  1877.  The  general  usage  of  begetting  a  son  upon  the  wife  of  another  on  his 
behalf  was  known  by  the  term  Niyoga,  (that  is,  order  or  commission)  of  which 
leviraie  was  only  a  special,  instance. 

(g)  Manu,  ix.,  §  46 ;  Vrihaspati,  8  Dig.,  458. 

(r)  Manu,  ix.,  § 68-63, 148. 117 ;  Narada,  xii.,  §  62, 80—88 ;  Yaraa,  2  Dig.,  468. 
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attainable  a  near  sapinda  (s).  This  was  either  to  enhance 
the  fiction  of  paternity ;  or,  perhaps,  still  further  to 
exclude  any  personal  feeling  on  the  part  of  the  widow. 
Further  some  authorisation  was  necessary,  though  it  is 
not  very  clearly  stated  by  whom  it  was  to  be  given.  In  a 
legend  mentioned  in  the  Mahabharata,  Vyasa  begets 
children  on  both  the  widows  of  his  brother,  at  the  request 
of  Satyavat,  the  mother  of  the  deceased  (t),  Gautama 
asserts  that  the  widow  must  obtain  the  permission  of  her 
Gurus.  Narada  speaks  of  the  authorisation  as  being  given 
to  the  widow  by  her  spiritual  parents,  or  by  her  relations. 
Manu  merely  speaks  of  her  being  authorised,  to  which 
Kulluka  Bhatta  adds  by  the  husband  or  spiritual  guide. 
Yajnavalkya  refers  to  the  authority  of  the  latter  (u).  It 
is  quite  plain  that  even  the  brother  could  not  perform  the 
act  without  some  external  authority. 

Niyogftnot  §  72.  If  I  am  right  in  this  view,  it  is  evident  that  the 

connected  with  .      ^  . 

polyandry.  levirate,  as  practised  among  the  Aryan  Hmdus,  was  not  a 
survival  of  polyandry.  The  levir  did  not  take  his  brother's 
widow  as  his  wife.  He  simply  did  for  his  brother,  or  other 
near  relation,  when  deceased,  what  the  latter  might  have 
authorised  him,  or  any  other  person,  to  do  during  his  life- 
time. And  this,  of  course,  explains  why  the  issue  so  raised 
belonged  to  the  deceased  and  not  to  the  begetter.  If  it 
were  a  relic  of  polyandry,  the  issue  would  belong  to  the 
surviving  polyandrous  husband,  and  the  wife  would  pass 
over  to  him  as  his  wife.  Such  a  course  would  have  been 
natural  enough  even  among  Hindus,  and,  as  we  shall  see 
presently,  the  practice  actually  existed  (v).  But  it  is  some- 
thing completely  dilBferent  from  the  Hindu  Niyoga,  And 
the  same  explanation  which  accounts  for  the  origin  of  the 

{$)  Gautama,  xviii..  §  4--7,  xxviii.,  §23;  Manu,  ix.,  §  69 ;  Narada,  xii.,  §  80— 8B; 
Yajnavalkya,  ii. ,  §  128.  Mann  permitB  either  a  brother  or  another.  Yajnavalkya, 
either  a  relative  or  another.  Kulluka  Bhatta  in  his  gloss  adds  the  wojd  sapinda 
as  limiting  the  vague  word  another. 

it)  Ind.  Wisd.,876. 

(m)  Gautama,  xviii.,  §  6 ;  Narada,  xii.,  §  80—87;  Manu,  ix.,  S  68;  Yajnavalkya, 
ii.,  S  68. 

(t»)  Post  §  73. 
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levirate  accounts  also  for  its  extinction.  As  soon  as  any 
idea  of  mutual  fidelity,  sentiment,  or  delicacy,  arose  as  an 
element  in  the  marriage  union,  the  notion  of  allowing 
issue  to  be  b^otten  on  a  wife  would  become  most  repul- 
sive. And  as  that  practice  died  away,  the  usage  of 
authorising  it  in  regard  to  a  widow  would  naturally  die 
away  also,  though  it  might  continue  longer  in  the  latter 
case  than  in  the  former.  We  can  see  that  a  considerable 
amount  of  refinement  in  the  relations  between  man  and 
wife  had  already  spnmg  up  at  the  date  of  our  compilation 
of  Manu  (w) ;  and  we  can  understand  how  it  came  about 
that  texts  were  interpolated  forbidding  a  practice  which 
the  preceding  texts  had  sanctioned  and  regulated  {x).  The 
Niyoga  would  also  become  unpopular,  as  partition  became 
more  common.  So  long  as  the  family  remained  undivided, 
the  afterbom  son  would  be  merely  an  additional  mouth  to 
feed,  accompanied  by  a  pair  of  hands  to  work,  and  he 
would  take  upon  himself  the  entire  duty  of  performing  the 
recurring  ceremonies  to  his  quasi-father.  ;gut  as  soon  as 
the  practice  of  division  sprang  up,  he  would  be  entitled  to 
claim  a  share,  and  to  stand  generally  in  his  parentis  place. 
At  one  time,  too,  it  appears  that  the  widow  had  a  right  to 
manage  tlie  property  of  her  deceased  husband  on  his 
behalf  (y).  Naturally  the  relations  would  cease  to  authorise 
an  act  which  tended  to  defeat  their  own  rights. 

§  73.  The  actual  marriage  of  a  widow  with  the  brother  Marriage  of 
of  her  deceased  husband  is,  of  course,  something  quite  hosbMici's 
different  from  the  levirate.  This  was  sanctioned  by  Manu 
in  the  single  case  of  a  girl  who  had  been  left  a  virgin 
widow  (z) .  The  practice  still  exists  in  many  parts  of  India. 
It  has  been  found  among  the  Ideiyars,  a  pastoral  race  of 
Southern  India ;  among  the  Gaudas  of  South  Canara,  and 
the  Savaras  of  Yizagapatam  and  Ganjam  ;  in  Orissa,  among 
the  Jat  families  of  the  Punjab,  both  Brahman  and  Eajputs 


(w)  Maoq,  iii.,  S  45,  56—62;  ix.,  S  101—105.  (x;  Manu,  ix.,  §  64—68. 

{y)  Mano,  iz.,  §  210,  146,  190.  (je)  Manu,  ix.,  $  60.  70. 
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and  among  some  of  the  Rajput  class  of  Central  India  (a). 
In  the  Punjab  such  marriages  are  considered  of  an  inferior 
class,  and  do  not  give  the  issue  full  right  of  inheritance  (b). 
Marriages  to  the  husband's  brother  may  in  some  cases  be  a 
relic  of  polyandry,  but  they  seem  to  me  capable  of  a  much 
simpler  explanation.  There  is  nothing  in  the  usage  of  itself 
unnatural  and  revolting.  The  marriage  of  a  woman  with 
two  brothers  successively  is  merely  the  converse  of  the 
marriage  of  a  man  with  two  sisters  successively,  a  sort  of 
union  which,  though  illegal,  is  by' no  means  uncommon  in 
Great  Britain,  and  which  is  absolutely  legal  in  several  of 
our  colonies.  Marriage  with  a  deceased  wife's  sister  is  be- 
lieved to  be  very  common  among  the  lower  orders,  from  the 
simple  fact  that  a  sister-in-law  very  frequently  becomes  a 
permanent  member  of  the  family  during  the  life  of  the  sister, 
and  continues  in  it  after  her  death.  She  naturally  takes 
the  place  of  her  sister  as  mother  and  wife.  Exactly  the 
same  facts  would  lead  to  the  converse  result  in  a  Hindu  un- 
divided family.  On  the  death  of  the  husband  the  widow 
would  continue  to  reside  in  the  same  house  with  her 
brother-in-law.  He  would  take  possession  of  all  the 
effects  of  his  deceased  brother,  not  as  heir  but  as  manager 
of  the  family  corporation  by  virtue  of  seniority  (c).  At  a 
time  when  women  were  regarded  merely  as  chattels  (d), 
the  wives  of  the  deceased  would  naturally  pass  over  to  the 
manager,  who  was  bound  to  support  them.     To  take 

(a)  Madras  Cenaaa  Rep.,  149;  S.  Can.  Man.,  I.,  162;  Census  1891,  ziii.,  264, 
267.    Punjab  Cust.,  94 ;  Lyall,  Port  Rev.,  Jan.  1877,  108;  Sarvadhikari,  628,  n. 

(6)  Census  of  1891  General  Report,  266. 

(c)  Among  some  tribes  of  the  Punjab  the  custom  is  that  the  widow  should 
marry  not  her  husband's  elder  brother  but  his  younger  brother.  Punjab  Cus- 
tomary Law,  II. ,  94. 

{d)  The  prohibition  against  dividing  women  at  a  partition  (Manu,  ix.,  §  219 ; 
Gautama,  zzviii.,  §  46)  seems  to  point  to  a  time  when  they  had  been  looked  u[N>n 
merely  as  a  part  of  tne  family  property.  Perhaps  those  curious  texts  which 
state  ttie  liability  of  a  man  who  had  taken  the  wife,  or  widow,  of  another  to  pay 
his  debts,  may  be  founded  on  the  same  principle  (1  Dig.,  821—823,  2  Dig.,  476  ; 
Narada,  ui.,  §21— 26;  V.  May,  v.,  4,  §  16,  17;  Spencer,  i.,  680;  poat^d^). 
Accordingly  Narada  says  (iii.,  §28,  24):— "In  all  the  four  classes,  wives  and 
goods  go  together ;  he  who  takes  a  man's  wives  takes  his  property  also."  ''The 
wife  is  considered  as  the  dead  man's  property."  In  Assam  the  heir  to  a  Miri 
estate  inherits  with  it  the  whole  body  of  bis  father's  wives,  with  the  exception  of 
his  own  actual  mother.  Among  the  Garos  the  bridegroom  by  hif*  marriage  pledgee 
himself  to  the  reversion  of  bin  mother-in  law. 
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the  illustration  from  Scandinavian  history  cited  by  Mr. 
McLennan :  "  Now  Bork  set  up  his  abode  with  Mordissa, 
and  takes  his  brother's  widow  to  wife  with  his  brother's 
goods ;  that  was  the  rule  in  those  days,  and  wives  were 
heritage  like  other  things.*'  The  only  difference  is  that 
the  Hindu  Mordissa  would  have  been  living  all  along  in 
the  house  with  the  Hindu  Bork,  and  that  on  the  death  of 
her  husband  the  latter  would  have  become  her  natural 
protector  and  legal  guardian.  The  transition  to  husband 
is  so  natural  that  it  is  strange  it  did  not  more  universally 
take  place. 

§  74.     The  same  principle,  mz,^  that  the  son  belongs  to  Son  bom  in 
the  owner  of  the  mother,  can  be  shown  with  greater  ease 
in  the  other  cases.     The  secretly  born  son  is  described  by 
Vishnu  as  follows :  "  The  son  who  is  secretly  born  in  the 
house  is  the  sixth.     He  belongs  to  him  on  whose  bed  he 
was  born  "  (e).     Manu  is  to  the  same  effect,  and  the  gloss 
of  Kulluka  Bhatta  shows  that  the  mother  is  supposed  to 
be  a  married  woman,  whose  husband's  absence  makes  it 
certain  that  he  was  not  the  father.    Yet  the  child  belongs 
to  him  (/).     In  the  case  of  the  son  of  a  damsel  {Kanina)  Son  of  damsel ; 
born  in  her  father's  house,  if  she  marries,  the  son  belongs 
to  the   husband,  and  inherits  to  him.     If  she  does  not 
marry,  he  belongs  to,  and  is  the  heir  of,  her  father,  under 
whose   dominion  she  remains  (jr).     So,  "if  a  pregnant  or  bride; 
young  woman  marry,  whether  her  pregnancy  be  known  or 
unknown,  the  male  child  in  her   womb  belongs  to  the 
bridegroom,  and  is  called  a  son  received  with  his  bride" 
(Sahodha)    (h).     As  regards  the   sons  of  twice-married  or  twice-nuffried 
women  (paunarbhava),  and  of  disloyal  wives,  Narada  lays  ^<>"**"- 
down  the  same  rule.     "  Their  offspring  belongs  to  the 
begetter,  if  they  have  come  under  his  dominion,  in  con- 

(e)  ViBhnu,  xr.,  §  18,  14.  (/)  Manu,  ix.,  I  170  ;  Viramit.,  ii.,  2,  §  fi. 

(g)  VUhnn,  xv.,  §  10—12;  Vasightha,  xvii.,  §  14  ;  Naiuda,  xiii.,  §  17,  18.  The 
Viramitrodaya,  p.  113,  sayH  that  the  child  belongs  to  the  father  of  the  woman  or 
husband,  according  as  she  was  affianced  or  not  at  the  time  of  birth.  Tliis  is  also 
(he  Tiew  taken  by  Nanda  Pandita  in  the  Vaijayanti.     Jolly,  §  162. 

{h)  Mann,  ix.,  §  178 ;  Vishnu,  xv.,  S  15—17  ;  Narada,  xiii.,  §  17. 
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sideration  of  a  price  he  had  paid  to  the  husband.  But  the 
children  of  one  who  has  not  been  sold  belong  to  her 
husband'*  (i).  Of  course  the  children  of  a  woman  who 
had  actually  been  married  to  a  second  husband  would,  d 
fortiori  J  have  belonged  to  him  (A). 

Son  byaconcti-  §  75.  The  Same  considerations  seem  to  govern  the  case 
of  a  child  by  a  concubine,  who  is  classed  by  some  writers 
with  the  child  by  a  Sudra  (Z).  The  union  of  a  man  of  the 
higher  classes  with  a  Sudra  was,  in  the  later  law,  though 
not  originally,  looked  upon  as  so  odious  that  the  son  was 
only  entitled  to  maintenance,  and  not  to  inheritance  (m). 
And  the  position  of  a  son  born  to  him  by  a  concubine  was 
no  better  (n).  But  the  son  of  a  Sudra  by  a  concubine  was 
always  entitled  to  inherit  under  certain  events.  The  dis- 
tinction, however,  seems  to  have  been  taken  that,  in  order 
to  do  so,  he  must  have  been  begotten  upon  a  woman  who 
was  under  the  absolute  control  of  the  begetter.  Manu 
speaks  of  the  son  begotten  by  a  man  of  the  servile  class 
"  on  his  female  slave,  or  on  the  female  slave  of  his  male 
slave  **  (o).  And  so  Narada  says  :  "  there  is  no  issue  if  a 
man  has  had  intercourse  with  a  woman  in  the  house  of 
another  man  ;  and  it  is  termed  fornication  by  the  learned 
if  a  woman  has  intercourse  with  a  man  in  the  house  of 
a  stranger  *'  (p)  obviously,  because  in  the  latter  case  the 
woman  is  not  under  his  dominion.  Her  issue  would 
belong  to  the  person  who  was  her  owner. 

Soa  of  an  §  76.  The  casc  of  the  son  of  the  appointed  daughter  is  a 

dSagSter.  little  more  complicated,  but  appears  to  me  to  be  explicable 

in  the  same  way.  She  was  lawfully  married  to  her  hus- 
band. Yet  her  son  became  the  son  of  her  father,  if  he  had 
no  male  issue ;  and  he  became  so,  not  only  by  agreement 
with  her  husband,  but  by  a  mere  act  of  intention  on  the 

(»)  Narada,  zii.,  §  56.  For  the  definition  of  a  **  pannarbbava,"  sec  Vishnu, 
XV.,  §  7-9;  Manu,  ix..  %  176 ;  Narada,  xii.,  §  46-49 ;  Vasiiihtha,  xvii.,  §  13. 

{k)   Katyayana,  SDig.,  286. 

{l)    See  Baudhayana,  ii.,  2,  §  21,  22 ;  Vishnu,  xt.,  §  27,  note. 

(m)  Cf.  Man«, 'm.,%  13—19, iz.,  §  146—166, 178 ;  Gautama, xxviii.. § 39 ;  Devala, 
3  Dig.,  ]36,  and  other  authorities  cited  8  Dig.,  116—133  ;  Tajnavalkya,  ii.,  (  125. 

(n)    Mitakshara,  i.,  12,  §  3.       (o)  Manu,  ix.,  §  179.         (p)  Narada,  xii.,  $  61. 
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part  of  her  father,  without  any  consent  asked  for  or 
obtained.  Hence  a  man  was  warned  not  to  marry  a  girl 
without  brothers,  lest  her  father  should  take  her  first  son 
as  his  own  (q).  Now  Vasishtha  quotes  a  text  of  the  Vedas 
as  showing  that  **  the  girl  who  has  no  brother  comes  back 
to  the  males  oi  her  own  family,  to  her  father  and  the  rest. 
Betuming  she  becomes  their  son  *'  (r) .  In  her  case,  there- 
fore, the  father  seems  to  have  retained  his  dominion  over 
her,  to  the  extent  of  being  able  to  appropriate  her  son  if 
he  wished  it  (s).  The  same  result  of  course  followed,  where 
the  marriage  took  place  with  an  express  agreement  that 
this  dominion  should  be  reserved  (t). 

A  custom  precisely  similar  to  that  of  the  son  of  an  NAmbadriBriL> 
appointed  daughter  still  exists  among  the  Nambudri  Brah-  "*"** 
mans  of  the  Malabar  Coast  in  Madras.  They  are  believed 
to  have  emigrated  from  Eastern  India  about  1200  or  1600 
years  ago,  bearing  with  them  a  system  of  Hindu  law  of  an 
archaic  character,  more  nearly  representing  that  of  the 
Sutra  writers  than  the  later  form  to  be  found  in  the 
Mitakshara  (w).  Where  a  Nambudri  has  no  male  issue,  he 
may  give  his  daughter  in  Sarvasvadhanam  marriage.  The 
r^ult  of  such  a  marriage  is  that,  if  a  son  is  born,  he 
inherits  to,  and  is  for  all  purposes  the  son  of,  his  father-in- 
law.  If  there  is  no  male  issue,  or  on  failure  of  such  issue, 
the  property  of  the  wife's  family  does  not  belong  to  the 
husband,  but  reverts  to  the  family  of  the  father-in-law  (t?), 
unless  the  marriage  has  been  accompanied  by  a  formal 
appointment  of  the  son-in-law  as  heir  of  the  lUom  {w), 

§  77.  The  remaining  sons  are  all  adopted  sons,  and  Adopted  sons, 
avowedly  the  original  property  of  their  natural  parents. 
Their  case  will  be  separately  treated  in  the  next  chapter. 

(q)  Guntama,  xzviii.,  $  19,90 ;  Mana,  iii.,  §  11.  (r)  Vanishtha,  xvii.,  §  12. 

(«)  In  Rossia,  a  father  retains  kis  dominion  over  his  daughter  after  marriage, 
and  may  claim  her  services  at  his  own  home  if  thoy  are  required  in  case  of  ill> 
nees,  or  by  the  death  of  his  wife.  See  an  article  on  Marriage  Customs,  in  the 
Pall  MhU  Budget,  xix.,  249,  one  of  a  series  on  the  Russians  of  to-day. 

{t)  Baodhayana,  ii.,  2,  $  11. 

(tt?  Vasadevan  v.  Secretary  of  State,  II  Mad.,  167,  160. 

(v)  11  Biad.,  158,  l^lxKiimaran  v.  i^araj^aneft,  9  Mad.,  2W\  Chemnantha 
V.  PalakuMku,  25  Mad.,  662,  p.  664. 

(ti?)  Mad.  H.  Ct.  S.  A.,  247  of  18H1,  cited  Wigram,  16. 
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The  only  matter  of  remark  bearing  on  the  present  enquiry 
is  this  :  that  in  two  of  the  cases,  viz.^  the  son  given 
(dattaka)  and  the  son  bought  {kntaka),  the  boy  was  a 
minor,  and  the  right  in  him  was  given  over  by  those  who 
had  dominion  over  him,  and  could  be  given  over  by  no  one 
else  (§  132).  In  the  case  of  the  son  made  {kritrima)  the 
youth  was  of  full  age,  and  therefore  able  to  dispose  of 
himself ;  and  in  the  case  of  the  son  self-given  (svayam- 
dattaka)  or  cast  oflf  (apaviddha)  he  had  been  abandoned, 
or  ill-treated  by  his  parents,  or  had  lost  them.  Their 
dominion  had  accordingly  come  to  an  end  {x). 
All  but  two  now  §  78.  All  of  these  sons,  except  the  legitimate  and  the 
adopted,  are  long  since  obsolete  {y).  Possibly  traces  of  the 
old  usage  may  still  linger  on  in  remote  districts.  Jagan- 
natha  says  that  in  Orissa  it  is  still  the  practice  with  some 
people  to  raise  up  issue  on  the  wife  of  a  brother,  but  his 
own  opinion  is  strongly  expressed  against  the  legality  of 
such  a  proceeding.  *Mr.  Colebrooke  states  that,  in  his  time, 
the  practice  of  appointing  brothers  to  raise  up  male  issue 
to  deceased,  impotent,  or  even  absent  brothers,  still  pre- 
vailed in  Orissa.  Mr.  Eajkumar  Sarvadhikari  says  in 
reference  to  this  statement, — "  From  all  the  enquiries  we 
have  made  on  the  subject,  it  appears  that  the  practice  is 
highly  reprobated  among  the  higher  classes  in  Orissa,  and 
if  it  exists  among  the  lower  classes  at  all,  it  exists  in  such 
a  form  that  it  is  of  no  importance  whatever  from  a  juridi- 
cal point  of  view."  He  adds  that,  among  some  of  the  rich 
and  noble  classes  in  Orissa,  the  practice  of  Niyoga  has  pro- 
bably assumed  the  modernised  form  of  marriage  with  an 
elder  brother's  widow  (z).  The  same  reason  which 
caused  the  Kshetraja  son  to  fall  into  disrepute,   neces- 

ix)  Baudhayana,  ii.,  3,  i  13,  14,  16,  19,  21 ;  Vaaishthft,  xvii.,  §17— 20;  Vishnu 
XV.,  §  18 -26 ;  Manu,  ix..  §  168,  169,  174,  177 ;  post,  §  106.  SimUai Iv  in  Rome 
there  were  two  sorts  of  adoption  ;  adoptio,  properly  bo  called  of  a  child  who  was 
under  the  dominiou  of  another,  and  adrogation  of  a  person  who  was  sui  juris. 

iy)  Vrihaspati,  3  Dig.,  271 ;  Aditya  Purana,  ib,,  272,  288;  Apararka,  cited, 
Sanradhikan,  612 ;  V.  May,  iv.,  4,  §46 ;  Dattaka  Mimamsa,  i.,  §  64  ;  Smriti  Chan- 
drika,  x.,  §  6  ;  D.  Ch.,  i.,  9  ;  2  Bor.,  466 ;  post,  §  106.  The  mention  of  them  in 
works  80  late  as  the  Daya  Bhaga  cannot  be  taken  as  any  evidence  that  they 
were  still  recognized  at  that  time.     See  ante,  $  16.    Sarvadhikari,  619. 

{z)  3  Dig.,  288,  289,  276,  note ;  Sarvadhiknri,  628. 
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sarily  led  to  the  disappearance  of  several  of  the  others  also. 
The  increasing  strictness  of  the  marriage  tie  made  a 
husband  refuse  to  recognize  as  his  son  any  issue  which 
was  not  begotten  upon  his  own  wife  by  himself,  or,  at  all 
events,  might  not  be  supposed  to  have  been  so  begotten. 
This  would  eliminate  from  the  list  of  sons  the  Kcmina,  the 
Gvdhajaj  and  the  Sahodha,  unless,  in  the  latter  case,  the 
son  conceived  before  marriage  was  born  after  marriage  (a). 
When  a  second  marriage  came  to  be  forbidden  (§  93), 
the  Paunarbhava  would  follow  the  same  fate  (5).  The 
practice  of  appointing  a  daughter  would  also  fall  into 
disuse  since,  so  long  as  it  lasted,  there  would  be  a  difficulty 
in  finding  a  husband  for  a  girl  who  had  no  brothers.  It 
was  probably  at  this  period  that  the  son  of  a  daughter  not 
appointed  came  to  take  the  high  rank  which  he  at  present 
occupies  in  the  list  of  heirs  (c).  Among  the  Nambudris 
in  Malabar,  the  son  of  the  appointed  daughter  is  still 
recognised  as  heir  to  his  maternal  grandfather,  where  the 
marriage  of  the  daughter  has  taken  place  according  to  the 
form  known  as  Sarvasvadhanam ;  the  formula  used 
being,  "  I  give  unto  thee  this  virgin,  who  has  no  brother, 
decked  with  jewels  ;  the  son  who  may  be  born  of  her  shall 
be  my  son"  (d).  The  validity  of  such  an  appointment 
was  recognised  in  Pondicherry  on  at  least  two  occasions 
so  lately  as  1830  ;  but  in  1868  the  Civil  Court  decided  that 
the  usage  had  become  obsolete  from  time  immemorial  (e). 
In  one  case  the  Judicial  Committee  intimated  a  doubt 
whether  such  a  son  might  not  even  now  be  lawfully  creat- 
ed in  the  orthodox  parts  of  India  (/).     It  is  improbable, 

(a)  See  Collector  of  Trichinopoly  v.  Lekkamani,  1 1.  A.,  283,  298  ;  S.  C,  14 
B.  L.  R.,  116 ;  S.  C,  21  Suth..  368. 

(5)  The  Sadder  Court  of  Bengal,  however,  admitted  that,  by  local  usage,  such 
%  Bon  might  inherit.  In  the  particulnr  instance,  that  of  the  Nagur  Brahmans  of 
Benares,  the  Cnstom  was  negatived,  Mohun  Singh  v.  Ohuman  i2af,  1  S.  D.  A., 
88(37). 

(e)  S^epoat,  §  619. 

(d)  Kumaran  v.  Narayant  9  Mad.,  260 ;  Vasudevan  v.  Secretary  of  State 1 11 
Had.,  167 ;  Travancore  Census,  1691,  p.  687;  Ohemnautha  v.  FalakuMhu^  26 
liad.,662. 

(e)  Sosg  H.  L.,  109 ;  Co.  Con.,  66,  62,  69. 
n  ThaJfur  Jeebnath  Simgh  v  Court  of  Wardi,  2  I.  A.,  163 ;  23  Suth.,  P.  C, 
F;  8.  C,  15  B.  L.  R..  190. 
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however,  that  this  doubt  will  be  found  to  have  any  sub- 
stantial foundation.  The  cessation  of  marriage  between 
persons  of  different  classes  (§  88)  would  similarly  put  an 
end  to  the  Nishada,  The  five  sorts  of  adopted  sons  would 
alone  remain.  These  are  reserved  for  future  discussion 
(§  104). 

Bight  forms  of        §  79.  The  above  statements  will   show   that,   in  the 
marmge.  ^j^^  ^^  early  Hindu  law,  sonship  was  not  by  any  means 

founded  on  marriage.  A  consideration  of  the  marriage 
law  itself  will  show  that,  in  ancient  times,  it  meant  some- 
thing very  different  from  what  it  does  at  present.  Eight 
forms  of  marriage  are  described  by  Manu,  and  in  less 
detail  by  Narada  and  Yajnavalkya  (g).  "  The  ceremony 
of  Brahma,  of  the  Devas,  of  the  Eishis,  of  the  Prajapatis, 
of  the  Asuras,  of  the  Gandharvas,  and  of  the  Bakshasas  ; 
the  eighth,  and  basest,  is  that  of  the  Pisachas.  The  gift 
of  a  daughter,  clothed  only  with  a  single  robe,  to  a  man 
learned  in  the  Veda,  whom  her  father  voluntarily  invites, 
and  respectfully  receives,  is  the  nuptial  rite  called  Brahma. 
The  rite  which  sages  call  Daiva  is  the  gift  of  a  daughter, 
whom  her  father  has  decked  in  gay  attire,  when  the 
sacrifice  is  already  begun,  to  the  officiating  priest,  who 
performs  that  act  of  religion.  When  the  father  gives  his 
daughter  away,  having  received  from  the  bridegroom  one 
pair  of  kine,  or  two  pairs,  for  uses  prescribed  by  law,  that 
marriage  is  termed  Arsha.  The  nuptial  rite  called  Praja- 
patya  is  when  the  father  gives  away  his  daughter  with 
due  honour,  saying  distinctly,  '  May  both  of  you  perform 
together  your  civil  and  religious  duties.*  When  the  bride- 
groom, having  given  as  much  wealth  as  he  can  afford  to 
the  father  and  paternal  kinsmen,  and  to  the  damsel  her- 
self, takes  her  voluntarily  as  his  bride,  that  marriage  is 
named  Asura.  The  reciprocal  connection  of  a  youth  and 
a  damsel  with  mutual  desire  is  the  marriage  denominated 


ig)  Manu,  iii.,  §20—42 ;  Narada,  xii.,  89—46  ;  Yajnavalkya,  i.,  §  6b -61  ;  Apa- 
stamba,  ii.,  11  and  12,  and  VaeiBhtha,  i.,  28 — 86,  omit  the  Prajapatya  and  Pisaoha 
forme. 
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Gandharva,  contracted  for  the  purpose  of  amorous  em- 
braces, and  proceeding  from  sensual  inclination.  The 
seizure  of  a  maiden  by  force  from  her  house,  while  she 
weeps  and  calls  for  assistance,  after  her  kinsmen  and 
friends  have  been  slain  in  battle  or  wounded,  and  their 
houses  broken  open,  is  the  marriage  styled  Bakshasa. 
When  the  lover  secretly  embraces  the  damsel,  either 
sleeping  or  flushed  with  strong  liquor,  or  disordered  in 
her  intellect,  that  sinful  marriage,  called  Pisacha,  is  the 
eighth  and  the  basest.'' 

§  80.  It  is  obvious  that  these  forms  are  founded  upon  Diflferent  stages 
diflferent  views  of  the  marriage  relation,  that  they  belong  by: 
to   different   stages  of   society,   and   that   their   relative 
antiquity  is  exactly  in  the  inverse   ratio  to  the  order  in 
which  they  are  mentioned.     The  last  three  point  to  a  time 
when  the  rights  of  parents  over  their  daughters  were  un- 
known or  disregarded,  and  when  men  procured  for  them- 
selves women   (they  can  hardly  yet  be  called  wives)  by 
force,  fraud  or  enticement.     But  even  these  three  show 
variations  of  barbarism.     The  Pisacha  form  is  more  like  ThePisach*; 
the   sudden   lust  of   the   ourang-outang   than   anything 
human.     The  first  dawning  of  the  conjugal  idea  carmot 
have  arisen,  when  the  name  of  marriage  could  be  given 
to  a  connection,   which  it   would  be  an  exaggeration  to 
describe  as  temporary.     The  Bakshasa  form  is  simply  the  The  Rakshasa ; 
marriage  by  capture,  the  existence  of  which,  coupled  with 
the  practice  of  exogamy,  Mr.  McLennan  has  tracked  out 
in  the  most  remote  ages  and  regions.     It  is  at  the  present 
day  practised  among  the  Meenas,  a  robber  tribe  of  Central 
India,  and  among  the  Gonds  of  Berar,  not  as  a  symbol  but 
a  matter  of  real  earnest — as  real  as  any  other  form  of 
robbery  (A).     The  coimection  between  the  Bakshasa  and 
the  Gandharva  forms  is  evidenced  by  the  fact  that  both  The  Gandharva 
were  considered  lawful  for  the  warrior  tribe  (i).     The  ^°"^* 

(h)  Lyall,  Asiatic  Studies,  168.  V.  N.  Mandlik,  441.  ^s  to  sanrivals  of  this 
practice  in  the  Panjab,  see  Punjab  Castomary  Law,  ii.,  91,  and  in  Assam,  Census 
of  1891  ;  Assam  Report  I,  118. 

(»)  Manu,  Jii.,  §  26. 
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latter  is  an  advance  beyond  the  former  in  this  respect,  that 
it  assumes  a  state  of  society  in  which  a  friendly,  though 
perhaps  stealthy,  intercourse  was  possible  between  man 
and  woman  before  their  union,  and  in  which  the  incli- 
nations of  the  female  were  consulted.  Both  forms  admit- 
ted of  a  permanent  connection,  though  there  is  certainly 
nothing  in  the  definition  to  show  that  permanence  was  a 
necessary  element  in  either  transaction.  The  remaining 
forms  of  marriage  all  agree  in  this,  that  the  dominion  of 
the  parents  over  the  daughter  was  fully  recognized,  and 
that  the  essence  of  the  marriage  consisted  in  a  formal 
transfer  of  this  dominion  to  the  husband. 

The  Asnrft  form.  §  81.  The  Asura  form,  or  marriage  by  purchase,  which 
the  Sanskrit  writers  so  much  condemn  (k),  was  probably 
the  next  in  order  of  antiquity  to  those  already  mentioned. 
When  it  became  impossible,  or  inconvenient,  to  obtain 
wives  by  robbery  or  stealth,  and  when  it  was  still  necessary 
to  obtain  them  from  another  tribe  (Z),  the  only  other  mode 
would  be  to  obtain  them  by  purchase.  And,  of  course,  the 
same  system  would  survive  even  when  marriage  was  per- 
mitted within  the  tribe,  though  not  within  the  family,  if  an 
unmarried  girl  was  a  valuable  commodity  in  the  hands  of 
her  own  family,  either  as  a  servant,  while  she  remained 
unmarried,  or  as  a  possible  wife,  where  the  balance  of  the 
sexes  rendered  it  difficult  to  obtain  wives.  As  delicacy 
increased  in  the  relation  between  the  sexes,  marriage  by 
sale  would  fall  into  disrepute  from  its  resemblance  to  pros- 
titution (m).  Hence  Manu  says:  "Let  no  father,  who 
knows  the  law,  receive  a  gratuity,  however  small,  for  giving 
his  daughter  in  marriage,  since  the  man  who,  through 
avarice,  takes  a  gratuity  for  that  purpose  is  a  seller  of  his 

ThtApshaform.  offspring  "  (n).     The  Arsha  form,  which  is  one  of  the 

(k)  Mmiu,  iii.,  |  41. 

It)  Sen  aa  to  this  necessity,  post  §  b6. 

im)  See  Tealon,  12.  Tuaeo  more  tute  tibi  dotem  qucsru  eorpore.  **  Among 
the  Tiyars  of  North  Malabar,  a  sum  of  money  is  paid  during  the  marriage 
ceremony  to  the  bride's  ktfmavan,  called  the  bride's  kanom.  This  shows  that 
the  bride  was  once  treated  as  mortgaged  for  use  until  the  kanom  was  repaid." 
Mai.  Mar  Rep..  52. 

(n)  Manu,  lii.,  {  6 ;  iz.,  $  98, 100. 
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approved  forms,  appears  to  be  simply  a  §urvival  from  the 
Asura,  the  sabstantial  price  paid  for  the  girl  having 
dwindled  down  to  a  gift  of  slight,  or  nominal,  value  (o). 
Another  mode  of  preserving  the  symbol  of  sale,  while 
rejecting  the  reality,  appears  to  have  been  the  receipt  of  a 
gift  of  real  valae,  such  as  a  chariot  and  a  hundred  cows, 
which  was  immediately  returned  to  the  giver,  much  in 
the  same  way  as  our  Indian  officials  touch  a  valuable 
nuzzur,  which  is  at  once  removed  by  the  servants  of  the 
donor.  This  arrangement  is  said  by  Apastamba  to  have 
been  prescribed  by  the  Vedas  '*  in  order  to  fulfil  the  law,** 
— that  is,  apparently,  the  ancient  law,  by  which  the  bind- 
ing form  of  marriage  was  a  sale  (p).  The  ultimate  Ongin  of  dowry, 
compromise,  however,  appears  to  have  been  that  the 
present  given  by  the  suitor  was  received  by  the  parents 
for  the  benefit  of  the  bride,  and  became  her  dowry.  Manu 
says  :  "  When  money  or  goods  are  given  to  damsels,  whose 
kinsmen  receive  them  not  for  their  own  use,  it  is  no  sale ; 
it  is  merely  a  token  of  courtesy  and  affection  to  the 
brides  "  (q).  This  gift,  which  was  called  her  fee  ({-ulka), 
passed  in  a  peculiar  course  of  devolution  to  the  woman's 
own  brothers ;  that  is,  back  again  into  her  original  family, 
instead  of  to  her  own  female  heirs.  One  rendering  of  the 
text  of  Gautama  which  regulates  this  succession,  even 
allowed  the  fee  to  go  to  her  brothers  during  her  life.  In 
either  view,  it  was  evidently  considered  to  be  something 
over  which  her  family  had  special  rights.  If  they  aban- 
doned the  possession,  they  retained  the  reversion  (r). 
This  was  probably  the  reason  that  where  a  girl,  who  had 
been  allowed  to  pass  maturity,  exercised  her  right  of 
choosing  a  husband  for  herself,  the  bridegroom  was  not  to 
give  a  nuptial  present  to  her  father,  **  since  he  had  lost  his 
dominion  over  her,  by  detaining  her  at  a  time  when  she 

(o.   Manu,  iii.,  §  '29  ;  Yajnavalkya,  i.,  §  59. 

(p)  ApsaUunba,  ii.,  yi.,  13,  §  12.  See  Mayr,  155,  who  compares  the  Roman 
*•  (>>eniptio,"  and  the  German  "  Fraakaaf."  ^ 

(q)  Slaua.  ill.,  $  54 ;  Mayr,  157.  See  a  case  held  to  be  of  this  sort  in  Bombay. 
In  the  goods  of  Nathibaij  '2  B'>m.,  9  Mr.  McOahan  mentions  an  exactly  similar 
osAge  as  prevailing  among  the  Kirghiz,  Campaigning  on  the  Oxus,  60. 

(r)  Mayr,  170. 
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might  have  beei>a  parent.'*     But,  on  the  other  hand,  as 
the  reversion  w^as  thus  lost,  she  was  not  allowed  to  carry 
with  her  the  ornaments  she  had  received  from  her  own 
family  (5).     If  the  girl  died  before  marriage,  the  gifts  made 
by  the  bridegroom  reverted  to  him,  after  deducting  any 
expenses  that  might  have  been  already  incurred  (t). 
Essence  of  re-         §  82.  The  essential  difference  between  the  three  remain- 
abaenof of^equr  iDg  fomis,  VIZ.,  the  Brahma,  Daiva  and  Prajapatya,  and 
^  ®°**  those  just  described,  is  this :  that  while,  on  the  one  hand,, 

the  girl  is  voluntarily  handed  over  by  her  parents,  they,  on 
the  other  hand,  receive  no  equivalent.  The  Daiva  form  is 
expressly  stated  to  be  appropriate  to  an  officiating  priest, 
that  is,  a  Brahman.  Manu  describes  the  bridegroom  in 
Brahma  form,  the  Brahma  form  as  *'  a  man  learned  in  the  Vedas,"  there- 
fore  presumably  a  Brahman  also.  It  is  probable  that  these 
forms  first  arose  in  the  case  of  Brahmans.  When  mixed 
marriages  were  allowed,  the  great  reverence  shown  to  the 
Brahman  would  naturally  have  led  to  his  being  accepted 
upon  his  own  merits,  without  any  payment.  In  time,  the 
same  practice  would  be  adopted,  even  when  he  was  marry- 
ing a  girl  of  his  own  caste.  When  these  forms  came  to 
be  universally  adopted  by  the  Brahmans,  they  would  be 
followed  by  the  inferior  classes  also  as  a  mark  of  respecta- 
bility :  just  as  a  marriage  in  St.  George's,  Hanover  Square, 
is  specially  prized  by  persons  who  do  not  happen  to  have 
houses  in  that  fashionable  district.  Primn  facie  one  would 
imagine  that  a  Brahma  marriage,  from  its  very  definition^ 
was  inadmissible  for  a  Sudra ;  and  Manu  certainly  seems 
to  contemplate  only  the  last  four  as  applicable  to  the  case  of 
the  three  lower  classes  (u).  But  there  is  no  doubt  that  the 
Brahma  marriage  has  long  since  ceased  to  be  the  property 
of  any  class ;  and  the  Madras  Sudder  Court  have  held 
that,  in  the  case  of  Sudras,  the  mere  fact  that  the  bride  is 
given  without  the  bestowal  of  any  gift  by  the  bridegroom 
constitutes  the  marriage  one  of  the  Brahma  form  {v). 

(s)  Manu,  ix..  S  90—93 ;  Gaut.,  xviii  ,  §  20. 

(t)  Yajnavrtlkya,  ii.,  U  146 ;  Mitakshara,  ii.,  11,  §  30. 

(m)  Manu,  iii.,  55  22—26.     (r)  Sivarama  v.  Bagavan,  Madras  Dec.  of4869,  44. 
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§  83.  Of  these  vanous  forms  of  marriage  all  but  two,  the  Brahma  and 
Brahma  and  the  Asura,  are  now  obsolete.  Manu  treats  the  aun^e*  **"* 
first  four  as  the  approved  forms,  and  the  latter  four  as 
disapproved.  He  permits  the  Gandharva  and  the  Eakshasa 
to  a  military  man.  Narada  forbids  the  Eakshasa  in  all  cases. 
Both  absolutely  forbid  the  Asura  and  the  Pisacha  (w). 
The  existence  of  the  disapproved  forms,  or  some  of  them, 
at  a  period  much  later  than  Narada,  is  evidenced  by  the 
rules  which  provide  a  peculiar  descent  for  the  stridhana  of 
a  woman  so  married  (x).  It  is  stated  generally  that  the 
Brahma  is  the  only  legal  form  at  present,  and  probably  this 
may  be  so  among  the  higher  classes,  to  whom  the  assertion 
is  limited  by  Mr.  Steele  (y).  But  there  is  no  doubt  that  the 
Asura  is  still  practised ;  and  in  Southern  India,  among  the 
Sudras,  it  is  a  very  common,  if  not  the  prevailing,  form  (z)- 
In  Assam,  "  as  a  rule,  women  are  looked  on  as  a  species  of 
property  to  be  bought  with  a  price,  or  by  service  in  the 
father's  house.''  The  Gharos  and  Khasis  alone  do  not  pur- 
chase their  wives  (a).  Even  in  Madras,  however,  and  Presumption  as 
among  Sudras,  it  has  been  held  that  the  presumption  will  °""' 
be  against  the  assertion  that  a  marriage  is  in  a  disapproved 
form,  and  that  it  must  be  proved  by  those  who  rely  on  it 
for  any  purpose.  The  same  point  has  been  decided  by  the 
High  Court  in  Calcutta,  as  regards  Bengal,  and  seems  to 
have  been  assumed  by  the  Judicial  Committee  in  a  case 


(w)  Mann,  iii.,  §  23,  24,  36—41 ;  Narada,  xii.,  §  46. 

(ae)  Mitakshara,  ii.,  11,  §  11. 

(y)  Gibelin,  i.,  63 ;  Colebrooke,  Essays,  142  (ed.  of  1858)  ;  Steele,  159  ;  V.  N. 
Mandlik,  301. 

(z)  3  Dig.,  605  ;  1  Stra.  H.  L.,  43 ;  Mayr,  155.  I  have  often  heard  the  same 
statement  made,  arguendo,  in  the  Madras  Courts  by  the  late  Mr.  J.  W.  Branson, 
a  Barrister  of  preat  local  and  professional  experience,  and  thoroughly  versed  in 
the  languages  and  customs  of  Southern  India.  The  statement  seemed  to  be 
accepted  by  the  Bar  and  the  Bench.  Jagannatha  quotes  a  text  from  Yajna- 
Yalkya,  stating  that  the  Asura  ceremony  is  peculiar  to  the  mercantile  and  ser- 
Tile  clasftes,  which  is  not  to  be  found  in  Stenzler's  edition.  It  ought  to  come 
m  after  i.,  §  61.  See  3  Dig.,  G04;  In  the  goods  ofNathihai,  2  Bom.,  9.  Even  be- 
tween Brahmans  such  a  marriage  has  been  held  valid  in  Madras.  Viftvanathan 
y.  Saminathan,  13  Mad.,  83.  Where  under  the  form  of  an  Asura  marriage  the 
parentg  contracted  for  a  maintenance  to  be  paid  to  themselves  in  consideration 
of  giving  their  daughter  to  an  ineligible  suitor,  the  Allahabad  High  Court  held  that 
the  agreement  for  maintenance  was  contrary  to  public  policy  and  could  not  be 
enforced.  It  was  not  contended,  however,  that  the  marriage  itself  was  invalid. 
JBaldeo  Sahar  v.  Jumna  Kunwar,  23  All.,  495. 

(a)  Census  of  1891 ;  Assam  Report,  1, 117, 118. 
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from  Tirhoot  (6).  In  a  case  in  Western  India,  the  Shastras 
stated  that,  although  Asura  marriages  were  forbidden,  it 
had  nevertheless  been  the  custom  of  the  world  for  Brah- 
mans  and  others  to  celebrate  such  marriages,  and  that  no 
one  had  ever  been  expelled  from  caste  for  such  an  act  (c). 
M.  Sorg  states  that  among  the  Tamil  population  the  Asura 
form  of  marriage  is  universal,  and  that  the  Brahma  form, 
which  is  known  as  Cannigadanam^  or  gift  of  a  virgin,  is  not 
thought  reputable,  and  that  the  son-in-law  so  married  is 
considered  to  become  adopted  into  the  family  of  his  father- 
in-law,  and  loses  his  right  of  succession  in  his  natmral 
family  {d).  In  fact  a  marriage,  in  whiclj  the  bridegroom 
gets  his  bride  for  nothing,  is  looked  upon  as  a  purchase  of 
Gftndharvaform,  the  bridegroom.  The  validity  of  a  Gandharva  marriage 
between  Kshatriyas  appears  to  have  been  declared  by  the 
Bengal  Sudder  Court  in  1817,  and  to  have  been  assumed 
both  by  the  District  and  Sudder  Court  so  late  as  1850  and 
1853  (e).  It  seems  to  me,  however,  that  this  form  belongs 
to  a  time  when  the  notion  of  marriage  involved  no  idea 
of  permanence  or  exclusiveness.  Its  definition  implies 
nothing  more  than  fornication.  It  is  difficult  to  see 
how  such  a  connection  could  be  treated  at  present  as 
constituting  a  marriage,  with  the  incidents  and  results  of 
such  a  union.  This  view  was  unhesitatingly  laid  down  by 
the  Allahabad  High  Court  in  a  case  between  Kajputs, 
when  the  offspring  of  such  a  marriage  claimed  as,  but  was 
held  not  to  be,  legitimate  (/).  The  Madras  High  Court 
considers  that  a  Gandharva  marriage  would  be  legal,  if 
celebrated  with  nuptial  rites,  of  which  the  homam  cere- 
mony, or  sacrifice  by  fire  is  an  essential  part  (g).  It  is  obvi- 
ous that  such  a  ceremonial  proceeding  is  something  very 

(6)  KaUhi  v.  KuUadati,  Madras  Dec.  of  1860,  20l  ;  Judoonath  v.  Bua$wU 
Coomar,  11  B.  L.  R.,  286, 288,  S.  C,  19  Sath.,264 ;  Jagannath  Prasad  y,  Banjit 
Singh,  26  Cal.,  3M  ;  Mt,  Thakoor  v.  Bai  Baluk  Bam,  11 M.  I.  A.,  176,  S.  C.  10 
Suth.  (P.  C),  ». 

(e)  Keahow  Bao  v.  NarOf  2  Dor.,  198  [215, 221] ,  and  ece  Nundlal  v.  Tapeedat. 
1  Bor.,  18  [16,  20] .  [d]  Sorg  H.  L.,  30—38. 

(c)  Bujmu  Ckul  V.  Banee  Bhadoorun,  cited  S.  D.  of  1846,  840 ;  S.  C,  7 
B.  S.  D.,  365,  8  Dig.,  606 ;  Jogendro  Deb  v.  Funendro  Deb,  14  M.  I.  A.,  376. 

(/)  Bhaoni  v.  Maharaj  Singh,  3  All.,  738. 

(g)  Brindavana  v.  Badhamani,  12  Mad.,  72, per  curiam,  13  M.  I.  A.,  606. 
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different  from  the  unconventional  arrangement  described 
by  Manu.  No  doubt  the  texts  referred  to  in  the  Judgment 
of  the  High  Court  result  from  the  attempt  of  later  writers 
to  reconcile  a  respect  for  ancient  usages  with  the  greater 
formality  of  modem  society. 

§  84.  As  regards  the  persons  who  are  authorised  to  Power  to  dispose 
dispose  of  a  girl,  Narada  says  :  **  A  father  shall  give  his  °  ^ ' 
daughter  in  marriage  himself,  or  a  brother  with  the  father's 
consent,  or  a  grandfather,  maternal  uncle,  kinsmen,  or 
relatives.  In  default  of  all  these,  the  mother,  if  she  is 
qualified  ;  if  she  is  not,  the  remoter  relations  should  give  a 
girl  in  marriage.  If  there  be  none  of  these,  the  girl  shall 
apply  to  the  king,  and  having  obtained  his  permission  to 
make  her  own  choice,  choose  a  husband  for  herself  **  (A). 
Where  a  father  had  abandoned  his  wife  and  daughter,  the 
mother  would  be  capable  to  give  away  her  daughter  (i). 
But  under  no  other  circumstances  would  a  marriage  con- 
tract be  binding  without  the  father's  consent  (k).  And  the 
maternal  grandfather  has  a  right  of  disposal  superior  to 
that  of  the  stepmother  (Z).  Where  the  natural  guardian 
is  a  female,  she  is  not  necessarily  invested  with  exclusive 
authority  in  the  matter,  as  is  clear  from  the  fact  that  the 
mother,  who  ranks  next  to  the  father  as  natural  guardian, 
ranks  low  in  the  list  of  relations  for  the  purpose  of  dispos- 
ing of  her  daughter  in  marriage  (m).  But  the  High  Court 
of  Madras  refused  to  allow  a  divided  uncle  to  dispose  of 
his  niece  in  marriage  without  consulting  her  mother. 
They  admitted  that  the  text  of  Yajnavalkya  (i.,  §  63)  could 
not  be  limited  to  the  case  of  a  divided  family,  but  they 
thought  that  the  object  of  placing  the  male  relations 
before  the  mother  was  merely  to  supply  that  protection 
and  advice  which  the  Hindu  system  considered  to  be  neces- 

(h)  Naiida7xiL7§  30—22 ;  Yajnavalkya,  i.,  §  63. 

(t)  Baee  Bu/yatv,  Jeychund.  Belhiais,  43  ;  S.  C,  1  Mor.(N.  S.),  181 ;  Khushal- 
ekand  v.  Bat  Manx,  11  Bom.,  247. 

{k)  Nundlal  y.  Tapeedas,  1  Bor.,  14  [16]  ;  Nanahhai  v.  Janardhan^  12 
Bom.,  110;  Shenkapa  Setiapa  v.  Beva7iaj  17  Mysore,  33. 

(t)  Ram  Bunaee  v.  Soobh  Koontvaree,  7  Suth.,  321;  S.  C,  3  Wym.,  219; 
B.C.,  2  In.  Jar.,  193. 

(m)  Per  cur.,  7  Suth.,  323. 
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sary  on  account  of  the  dependent  condition  of  women. 
That  dependence  had  now  practically  ceased  to  be  enforced 
by  the  law.  Where  the  mother  was  at  once  the  guardian  of 
the  girl,  and  the  legal  possessor  of  the  estate  out  of  which 
the  marriage  expenses  must  be  defrayed,  they  considered 
that  she  was  entitled  to  be  consulted  on  the  one  hand,  and 
the  male  relations  on  the  other,  but  that  the  Court  would 
probably  interfere  to  compel  the  marriage  of  a  girl  to  a 
suitable  husband,  if  chosen  by  either  party,  and  rejected 
without  reasonable  cause  by  the  other  (n).  Where  the 
guardian  is  about  to  effect  a  marriage  which  is  obviously 
injurious  to  the  girl,  the  Court  has  power  to  interfere, 
especially  where  his  conduct  is  actuated  by  improper  or 
interested  motives.  Such  interference,  however,  would 
very  rarely,  and  only  in  extreme  cases,  be  allowed,  where 
the  guardian  was  the  father  (o). 

inurference  of        §  85.  The  above  rules  are  of  importance  so  long  as  the 
Court.  marriage  rests  in  contract,  and  an  attempt  to  give  away  a 

girl  in  marriage  by  a  person  not  authorised  to  do  so  would 
be  over-ruled  by  the  Court  upon  a  proper  application  by 
the  person  in  whom  the  right  was  reposed  (p),  A  very 
different  question  arises  where  the  marriage  has  actually 
been  celebrated.  A  very  strong  case  of  that  sort  recently 
arose  in  Madras  (g).  There  the  mother  had  caused  her 
daughter's  marriage  to  be  celebrated  without  her  husband's 
permission.  The  Brahman  who  celebrated  the  marriage 
was  falsely  informed  by  her  that  the  father's  consent  had 
been  given.  It  was  found  as  a  fact  that  the  mother  acted 
bona  fide  in  the  interest  of  her  daughter,  and,  as  her  natural 
guardian,  desiring  to  secure  her  a  suitable  husband.  The 
father  repudiated  the  marriage.  The  husband  sued  for  a 
declaration  that  the  marriage  was  irrevocable.  The  High 
Court  decided  in  his  favour.    They  said  :  "  two  propositions 


(n)  Nnmaaevayam  v.  AnnamaXf  4  Mad.,  H.  C,  839 ;  Mi.  Ruliyat  v.  Madkowjee, 
2  Bor.,  680  [739]  ;  Kumla  Buhoo  v.  Muneeshunkury  t6.,  689  [746] . 
(o)  Shridhar  v.  HiralcU,  12  Bom.,  480. 
(p)  Per  curiam^  11  Bom.,  263. 
{q)  Venkatacharyulu  v.  Rangacharyulu,  14  Mad.,  816. 
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of  law  may  be  taken  to  be  established  beyond  controversy, 
viz,,  (1)  where  there  is  a  gift  by  a  legal  guardian,  and  the 
marriage  rite  is  duly  solemnised  (r)  the  marriage  is  irrevo- 
cable, and  (2)  where  the  girl  is  abducted  by  fraud  or  force 
and  married,  and  there  is  no  gift  either  by  a  natural  or 
legal  guardian,  there  is  a  fraud  upon  the  policy  of  the 
rehgious  ceremony,  and  there  is  therefore  no  valid  religious 
ceremony  ''  (s),  "  The  third  proposition  of  law,  which  is 
material  to  the  case  before  us,  is  that  when  the  mother  of 
the  girl,  acting  as  her  natural  guardian,  in  view  to  her 
welfare,  and  without  force  or  fraud,  gives  away  the  girl  in 
marriage,  and  the  marriage  rite  is  duly  solemnised,  the 
marriage  is  not  to  be  set  aside.  This  view  is  supported  by 
authority  (t)  and  is  sound  in  principle.** 

§  86.  The  selection  of  persons  to  be  married  is  limited  Persons  to  b* 
by  two  rules :  first,  that  they  must  be  chosen  outside  the 
family  :  secondly,  that  they  must  be  chosen  inside  the  caste. 
The  first  of  these  rules  is  only  a  special  instance  of  that 
singular  prohibition  against  marriage  between  persons  be- 
longing to  the  same  family  or  tribe,  which  is  to  be  found  in  Exogamy. 
almost  every  part  of  the  world,  and  to  which  Mr.  McLennan 
has  given  the  name  of  Exogamy.    According  to  the  Sanskrit  Forbidden 
writers,  persons  are  forbidden  to  marry  who  are  related  as  »®"»**®®* 
sapindas.     This  relationship  extends  to  six  degrees  where 
the  common  ancestor  is  a  male.   Where  the  common  ances- 
tor is  a  female  there  is  a  difiference  of  opinion ;  Manu  and 
Apastamba  extending  the  prohibition  in  her  case  also  to 
six  degrees,  while  Gautama,  Vishnu,  Vasishtha,  Sankha, 
Narada  and  Yajnavalkya  limit  it  to  four  degrees.     To  this 
restriction  some  of  the  above  writers  add  a  further  rule 
that  the  bride  and  the  bridegroom  must  not  be  of  the  same 

(/•)  Soe  as  to  prosamption  in  a  favour  of  due  preformance  of  a  marriage 
■actually  celebrated.    Brtndabun  Ghundra  v.  Chundra  Kurmokavt  12  Cal.,  140. 

{si  See  per  Norman,  J.,  Aunjona  Dasi  v.  Prahlad  Chandra,  6  B.  L.  R., 
p.  2.S4. 

U)  Citinjf  BxiBuUyat  v.  Jeychand  Bewal,  Bellasis,  48 ;  S.  C,  I  Morley  N.  S., 
181 ;  Modhoosoodhan  v.  Jaduo  Ckander,  3  Sath.,  194;  Brindabun  Ghundra  v. 
Chundra  Karmokar,  12  CaL,  140;  Khushal  Chand  v.  Bai  Mani,ll  Born., 247;  , 
Ohazi  V.  Sakru,  19  AIL,  615 ;  Bai  Diwati  v.  Moti  Karson,  22  Bom.,  609  ;  Mul- 
chand  Kuber  v.  Bhudea,  ibid.,  b]2. 
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gotra  or  pravara.  That  is,  that  they  must  not  be  of  the 
same  family,  nor  invoke  the  same  ancestor  (w) .  In  comiting- 
according  to  the  above  rules  the  person  under  consideration 
is  to  be  excluded.  ^That  is  to  say,  begin  from  the  bride  or 
bridegroom,  and  count,  exculsive  of  both,  six  or  four 
degrees  upwards  according  as  their  relationship  with  the 
common  ancestor  is  through  the  father  or  the  mother  res- 
pectively, and  if  the  common  ancestor  is  not  reached  within 
those  degrees  on  both  sides,  they  are  not  sapindas,  and 
marriage  between  them  can  be  solemnised  (v).  In  this 
way  2,121  possible  relations  are  rendered  ineligible  for 
marriage ;  while  further  complications,  rendered  more  com- 
plex by  differences  of  opinion  among  the  commentators,, 
arise  in  the  case  of  an  adopted  son,  who  is  excluded  from 
marriage  in  two  families,  or  where  relationship  is  traced 
through  stepmothers  (w).  Where  the  relationship  arises 
from  mere  affinity,  as  distinguished  from  consanguinity,  a. 
marriage  may  be  improper,  but  is  not  forbidden,  in  the  sense 
of  being  invalid.  For  instance,  a  man  may  marry  the 
daughter  of  his  wife's  sister ;  or  his  wife's  sister,  niece  or 
aunt ;  or  the  sister  or  niece  of  his  stepmother ;  or  a  paternal 
uncle's  wife's  sister,  or  niece  (x).  On  the  other  hand,  the 
strictness  of  these  rules  is  relaxed  as  regards  Western  and 
Southern  India  by  writers  who  recognise  the  validity  of 
district  or  family  custom  permitting  intermarriages  within 
the  forbidden  degrees.  They  expressly  refer  to  marriages 
between  first  cousins,  such  as  that  of  a  man  with  the 
daughter  of  his  mother's  brother  or  of  his  father's  sister  (y) . 
Usage,  unsupported  by  direct  authority,  permits  the  union 

(«)  Manv^  iii.,  6 ;  Apastamba,  ii.,  v.,  11,  §  16, 16 ;  Oautamay  iv.,  §  2—6 ;  Vuhnu, 
xxiv.,  *  9,  10  ;  Narada,  xii.,  §  7.  Fo/m.,  i.,  §  52,  63  ;  V.  N.  Mandlik,  411.  It  is 
said  that  a  woman  married  within  the  forbidden  degrees,  though  she  cannot  be 
the  wife  of  the  )>ridegroom  for  ary  conjugal  or  religious  pni-poses,  yet  cannot  be> 
married  by  another,  and  must  be  maintained  by  her  attempted  hunoand.  V.  N. 
Mandlik,  608.  See  as  to  the  prohibited  degrees  in  the  Punjab  Customanr 
Law,  II,  120,  174. 

(V)  V.  N.  Mandlik,  347 ;  Mitaksliara,  cited  W.  &  B.,  121.  Tlie  nppareni 
variance  in  the  authorities  quoted  above  arises  from  some  counting  exclusively^ 
and  others  inclusively. 

(w)  See  V.  N.  Mandlik,  352. 

far)  Ragavendra  Han  v.  Jayaram  Bau,  20  Mad.,  283. 

(y)  See  the  authorities  cited  by  Mr.  V.  N.  Mandlik,  408,  413,  416—424,  448. 
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of  a  man  with  his  own  sister's  daughter  (z).  Marriage 
with  a  niece  has,  however,  been  held  by  the  Bombay 
High  Court  to  be  incestuous,  and  the  Madras  High  Court, 
while  admitting  that  the  rules  among  Sudras  were  not  as 
strict  as  among  Brahmans,  and  that  instances  existed  of 
a  man  marrying  his  brother's  daughter,  intimated  that 
such  a  practice  was  not  warranted  by  usage  (a). 

§  87.  The  restrictive  Sanskrit  texts,  which  have  been  Limited  appUoa- 
referred  to  above,  only  apply  to  the  twice-born  classes. 
Even  amongst  these  it  is  stated  by  Mr.  V.  N.  Mandlik, 
that  the  Kshatriyas  and  Vaisyas  have  neither  gotra  nor 
pravara,  and  that  thousands  of  Brahmans,  in  different 
parts  of  the  country,  are  in  the  same  position.  As  regards 
Sudras,  the  restraint  upon  intermarriage  must  arise  from 
usage,  or  from  voluntary  adoption  of  the  Sanskrit  rules, 
not  from  any  inherent  efficacy  of  the  rules  themselves  (b). 
But  exactly  the  same  rule  against  intermarriages  between 
members  of  the  same  family  has  been  observed  among  the 
Kurumbas  of  the  Nilgiris,  the  Meenas  of  Central  India, 
the  Kandhs  of  Orissa,  and  among  the  Dravidian  races  of 
Southern  India  (c).  Most  of  the  Canarese  castes  are 
divided  into  sects,  called  balis,  and  members  of  the  same 
ball  cannot  intermarry  (d).  In  Madura,  the  women  of 
the  Chakkili  tribe  belong  to  the  right-hand  faction,  and 
the  men  to  the  left-hand  (e).  Evidently  a  relic  of  the 
time  when  men  had  to  marry  women  of  a  different  tribe. 
So  the  chiefs  of  the  Maravers  are  accustomed  to  marry 
Ahambadyan  women,  and  of  the  children  born  of  such 
marriages,  the  males  must  marry  Ahambadyans,  and  the 
females  must  marry  Maravers  (/).  Exactly  the  opposite 
rule  of  Endogamy  is  found  to  exist  among  other  tribes  in  Endogamy, 
the  same  district.  For  instance,  among  the  Kalians,  the 
most  proper  marriage  for  a  man  is  with  his  first  cousin,  that 

(z)  v.  N.  Mandlik. 

(a)  Bamantfavdu  v.  Shivaji^  cited  V.  N.  Mandlik.  438;  Vythilinqa  v.  Vijia- 
tl^mmah  6  Mad..  43.  •  ih)  V.  N.  Mandlik,  412,  431. 

{c)  Breeks.  51 ;  Lyall,  Fort.  Rev.,  Jan.  1877,  106;  Hnnter,  Orissa,  ii..  bl. 
(d)  8.  Can.  Man.,  I,  148,  160.  (e)  Mad.  Manual,  Pt.  II,  7. 

(/)  Mnd.  Manual.  Pt.  II,  42. 
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is,  the  daughter  of  his  father's  sisters  or  brother,  and  failing 
her,  with  his  own  aunt  or  niece.  Among  the  Maravers,  also, 
marriage  is  permitted  between  the  children  of  brothers  {g). 
The  Konga  caste  in  Southern  India  look  upon  a  marriage 
with  a  maternal  uncle's  daughter  as  so  desirable  that 
a  mere  child  is  often  married  to  such  a  girl  who  is  twice 
his  age  (A).  Among  some  of  the  Tamil  castes,  the  child- 
ren of  a  brother  can  intermarry  with  those  of  his  sister, 
but  neither  the  children  of  two  brothers,  nor  those  of 
two  sisters  can  intermarry,  the  relationship  in  such  cases 
being  considered  nearer,  by  some  obscure  process  of 
reasoning  (i).  Among  the  Pullavans,  or  medicine  men,  of 
Malabar,  brothers  and  sisters  are  said  to  marry  (i).  In 
many  of  the  Dravidian  castes  it  is  said  that  the  father  will 
marry  the  son's  widow  (I) .  In  ancient  times,  the  incestuous 
marriages  of  the  Sakya  princes  with  their  own  sisters,  and 
the  similar  intercourse  ol  the  Gandhara  Brahmans  with 
their  own  sisters  and  daughters-in-law  (m),  present  an 
illustration  of  the  same  curious  conflict  of  principle. 

Mixed  marriages  §  88.  The  prohibition  against  marriages  between  persons 
t^^  y  permi  -  ^^  (jif^^i^ent  castes  is  comparatively  modern.  Originally, 
marriages  between  men  of  one  class  and  women  of  a  lower, 
even  of  the  Sudra  class,  were  recognized  (/i),  and  must  have 
tended  strongly  to  produce  that  amalgamation  of  the 
customs  of  the  Aryans  and  the  aborigines,  which  I  have 
already  suggested  as  probable  (o).  The  sons  of  such 
unequal  unions  were  said  to  rank  and  to  inherit,  not 
equally,  but  in  proportions  regulated  according  to  the  class 
of  their  mother  {p).  Even  this  rule,  however,  appears  to 
have   been   an   innovation.     Baudhayana   lays   it   down 

ig)  Mad.  Manual,  Pt.  II,  40,  60.  (h)  Ceueua  1691,  xiii.,  283. 

(*)  Sorg  Int.,  10.       {k)  (Census  1891.  xiii.,  272.      (I)  Man.  Adm.  Madras,  106. 

im)  Wheeler  Hist.  Ind.,  iii.,  102;  Muir,  A.  S.  T.,  ii.,  483. 

(n)  Apastamba  stands  alone  among  the  early  writers  in  not  recognizing 
unequal  marriages,  ii.,  vi.,  13,  §  4,  6.  It  will  be  remembered  that  he  does  not 
recognize  the  subsidiary  sons  either.  I  cannot  acdount  for  this  di£Ference,  uniess 
some  passages  have  fallen  out  in  the  text. 

(o)  1  take  the  Sudras  as  representing  the  aborigines  in  early  times,  bat  I  am 
aware  there  is  much  controversy  upon  the  point.  See  Muir,  A.  S.  T.,  i.,  140— 
159,  289-295,  ii.,  368,  455,  485;  Lassen,  Ind.  Alt.,  i.,  799. 

ip)  Manu,  ix.,  §  149-154. 
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generally  that  "  in  case  of  a  competition  of  a  son  born  from 
a  wife  of  equal  class,  and  of  one  born  from  a  wife  of  a 
lower  class,  the  son  of  the  wife  of  lower  class  may  take 
the  share  of  the  eldest,  in  case  he  be  possessed  of  good 
qualities"  (g).  All  the  writers  allow  marriages  between 
a  Sudra  woman  and  a  Kshatriya  or  Vaisya,  but  there  is 
much  conflict  as  to  marriages  between  a  Brahman  and  a 
8udra  woman.  Among  the  Sutra  writers  the  validity  of 
such  marriages  seems  to  be  undisputed,  but  there  is  much 
variance  as  to  the  position  of  the  offspring.  Some  texts 
represent  him  as  sharing  with  the  higher  sons ;  others  as 
only  inheriting  in  default  of  them  ;  others  as  never  taking 
more  than  a  small  fraction  of  the  estate ;  and  others  as 
never  entitled  to  more  than  maintenance  (r).  The  conflict 
in  Manu  is  still  greater,  and  shows  that  the  present  com- 
pilation is  made  up  of  texts  of  different  periods.  Some  texts 
forbid  the  marriage,  some  permit  it.  Some  allow  the  son  to 
inherit,  others  forbid  him  to  do  so  (5).  But  perhaps  the 
strongest  possible  recognition  of  such  marriages  is  that 
afforded  by  Manu  himself,  when  he  admits  that  the 
offspring  resulting  from  them  might  in  seven  generations 
rise  to  the  highest  class  {t).  It  seems,  however,  to  have 
been  always  admitted  that  a  Sudra  man  could  not  lawfully 
marry  a  woman  of  a  higher  class  than  his  own  (w). 

§  89.  Marriages  between  persons  of  different  classes  are  Mixed  marriages 
long  since  obsolete  (v).     No  doubt  from  the  same  process**  *^ 
of  ideas  which  has  split  up  the  whole  native  community 
into  countless  castes,  which  neither  eat,  drink,  nor  marry 
with  each  other  (w).     It  is  impossible  now  to  say  when 

(q)  Baadhayana,  ii.,  2,  §  8.     See  Gaabama,  xxviii.,  ^  do — t^. 

(r)  Baadhayana, ii., 2,  §6, 7,21 ;  Gautama,  xxviii.,  §39 ;  Vasishtha,  xvii.,21, 25. 

{a)  Cf.  Mana,  iii.,  §  12—19,  ix.,  §  149—156 ;  Narada,  xii.,  §  4-6 ;  Yajnavalkya, 
i.,  $  56.  57 ;  Smriti  Chandrika,  ii.,  2,  §  8. 

(t)  Mana,  x.,  §  64;  see,  too,  §  42.  («)  Manu,  iii.,  §  13,  ix.,  §  157. 

(v)  Vrihat  Naradiya  Purana,  3  Dig.,  141 ;  D.  K.  S.,  i.,  2,  §  7. 

(w)  DkCeiiriitges  between  persons  in  different  sub-divisions  of  the  same  caste, 
e.g.,  of  BraJimans  or  Sudras,  have  been  said  to  be  invalid,  unless  sanctioned  by 
local  coBtora.  Melaram  v,.  Thanooramt  9  Suth.,  652 ;  Narain  Dhara  v.  Rakhal, 
1  Cal.,  1  ;  S.  C,  23  Sath.,  334.  Contra,  Pandaiya  Talaverv.  Puli  Talaver, 
1  Mad.  H  C,  478;  a/a.,  13  M.  I.  A.,  141;  S.  C,  4  Mad.  Jur.,  328;  S.  C, 
8  B.  K  R.  (P.  C),  1 ;  S.  C,  12  Suth.  (P.  C),  41;  Ramamani  v.  Kulanihai,  14 
M.  I.  A.,  846,  352:  XJpoma  Kuchainv.  Bholaram  Dhubi,  15  Cal.,  708;  Fakir 
Oauda  r.  Oangi,  22  Bom..  277. 
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mixed  marriages  first  became  extinct.  The  Mitakshara 
follows  Yajnavalkya  in  recognizing  such  marriages,  though 
the  phrase,  "  under  the  sanction  of  the  law  instances  do 
occur,**  seems  to  show  that  they  were  dying  out  (x).  They 
are  also  mentioned  without  disapproval  by  the  Daya 
Bhaga,  Smriti  Chandrika,  Sarasvati  Vilasa,  Viramitrodaya, 
Madhaviya,  and  Varadrajah  (y).  But  in  the  case  of  the 
later  authors,  at  all  events,  it  is  probable  the  discussion 
was  merely  introduced  to  give  completeness  to  the  subject,, 
and  not  because  such  a  practice  really  subsisted.  Illegiti- 
macy is  of  itself  no  disqualification  for  marriage.  Where 
one  or  both  parties  to  a  marriage  are  illegitimate,  it  will 
be  valid  if  they  are  in  fact  recognised  by  their  caste  men 
as  belonging  to  the  same  caste  (z). 

^**yjj°*^  ^'  i  §  90-  A.S  the  great  and  primary  object  of  marriage  is  the 
procuring  of  male  issue,  physical  capacity  is  an  essential 
requisite,  so  long  as  mere  selection  of  a  bridegroom  is 
concerned;  but  a  marriage  with  a  eunuch  is  not  an 
absolute  nullity  as  with  us  (a).  Mental  incapacity  stands 
in  the  same  position.  While  the  matter  rested  in  contract, 
no  Court,  I  imagine,  would  treat  a  promise  to  marry  a 
lunatic  or  an  idiot  as  binding;  but  the  marriage,  if 
celebrated,  would  be  valid.  The  lunatic,  or  idiot,  would 
be  incapable  of  inheriting ;  but  his  issue  would  receive 
their  shares  (6).  A  Hindu  marriage  is  the  performance 
\  of  a  rehgious  duty  (c),  not  a  contract;  therefore  the 
I  consenting  mind  is  not  necessary,  and  its  absence,  whether 
from  infancy  or  incapacity,  is  immaterial  (d). 

A  curious  custom  exists  among  the   Ayodhya   (Oudh) 
Reddis  of  Tinnevelly  and  Madura,  the  Kammas,  a  widely 


Ix)  Mitakshara,  i.,  8,  ^  2. 

(y)  Daya  Bhapa,  ix.;  Smriti  Chandrika,  ii.,  2,  §  6—9;  Viramit.,  p.  101,  §  2; 
Madhaviya,  §  24  ;  Varadrajah,  18 ;  Sarasvati  Vilasa,  §  163—167, 

(£)  In  re  Ram  Kumari,  18  Cal.,  264. 

(a)  Cf.  Narada,  xii.,  §  8—19 ;  Manu,  ix.,  §  79,  203  ;  Jolly,  Lect.  280.  See  as 
to  withdrawal  from  contract,  post  §  111;  Kanahi  v.  Bid4ya,  1  All.,  549. 

(6)  See  Gautama,  xxviii.,  §  44:  Narada,  xiii.,  §  22;  Manu,  ix.,  §201—208; 
W.  &  B.,  906  ;  Dahychum  v  Badachum,  2  M.  Dig.,  99. 

(c)  Manu,  ii.,  5  66,  67,  vi.,  5  86,  37.     See,  however,  v.,  §  159. 

\d)  Supra,  2  M.  Dig.,  99,  W.  «fe  B.,  903,  per  curiam,  6  All.,  518. 
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prevalent  caste  in  the  Madras  Presidency,  and  the  Bavan- 
dans,  a  small  caste  of  Canarese  farmers.  Among  these  it 
is  a  common  thing  that  an  adult  girl  is  married  to  a  mere 
child.  Till  he  grows  up  the  wife  may  associate  with  any 
member  of  her  husband's  family  or  caste,  and  if  children 
result  they  are  recognised  as  the  husband's  lawful  off- 
spring (e). 

§  91.  All  the  early  writers  inculcate  the  giving  of  a  infant  marritge. 
girl  in  marriage  before  she  attains  puberty ;  the  father 
who  fails  to  do  so  incurs  the  guilt  of  slaying  an  embryo 
after  the  evidences  of  maturity  have  appeared.  According 
to  Gautama,  a  marriageable  maiden  who  has  not  been 
given  in  marriage  may  take  the  matter  into  her  own  hands 
after  three  months  have  passed,  and  select  a  husband  for 
herself.  Manu,  Baudhayana  and  Vasishtha  require  her  to 
wait  three  years.  If,  however,  she  chooses  for  herself,  she 
is  not  to  take  with  her  any  ornaments  given  by  her  father 
or  her  mother  or  brothers  (/).  In  Southern  India  this 
practice  of  infant  marriage  is  recognised  among  the  Brah- 
mans  and  the  higher  and  middle  classes ;  in  fact  among  those 
who,  by  origin  or  imitation,  claim  to  be  considered  orthodox 
Hindus.  Early  marriage,  and  its  concomitant  enforced 
widowhood,  are  most  common  among  the  Telugu  people 
and  least  prevalent  among  the  Malayalam  and  Tamil  castes. 
In  the  lower  castes  it  is  neither  required  nor  usual  (g). 
In  the  Punjab  child  marriages  are  little  known  except  in 
the  Eastern  districts.  Elsewhere  the  marriage  ceremony 
between  infants  is  merely  an  inviolable  betrothal,  followed 
by  a  further  ceremony  named  Muklawa  at  puberty  (h). 
In  the  N.-W.  Provinces  it  is  an  occasional  custom  of 
some  castes  to  betroth  children  before  they  are  born, 
subject  to  the  condition  of  turning  out  of  opposite  sexes  (i). 

(«)  Census  1891,  xiii.,  286,  288,  289. 

if)  Ganfe.,  XTiii.,  §§  20—23  ;  Vasishtha,  xvii.,  §§  67—71 ;  Baudh.,  iv.,  1,  §§  11— 
14  ;  Man.,  ix.,  5  4,  §§  88—91 ;  Vrihaspati,  2  Dig.,  386  ;  Paithinasi,  t6.,  387. 

ig)  Censns  Report,  1891,  xiii.,  128, 151 ;  S.  Can.  Man.,  1. 143, 151, 160, 166, 167 ; 
Mai.  Mar.  Rep.,  67  ;  Cochin  Census  Rep.,  Ib^l,  §§  180,181;  Census  of  1891. 
General  Report,  264,  see  post  §  94. 

{h)  Census  of  1891,  Punjab  Report,  xix.,  221,  225. 

(i)  Census  of  1891 ,  N.-W.  Provinces  Report,  XVI,  246. 
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In  Assam  child  marriage  is  not  permitted,  except  possibly 
among  some  of  the  higher  castes.  **  Sometimes  a  father 
bespeaks  for  his  son  the  daughter  of  another  man  as  soon 
as  she  is  born,  and  the  two  are  looked  upon  as  married ; 
But  the  arrangement  is  nothing  more  than  a  betrothal. 
Cohabitation  is  not  permitted  before  maturity,  and  the 
actual  partners  can,  if  they  so  desire,  refuse  to  carry 
out  the  arrangements  entered  into  by  their  parents"  (k). 
As  regards  the  Bengal  Provinces,  the  marriage  of  infant 
girls  **is  found  to  an  appreciable  extent"  only  in  the 
western  half  of  the  Province,  that  is,  in  Behar  and  Western 
Bengal ;  the  practice  may  be  said  not  to  exist  among  the 
non-Hinduized  Dravidian  tribes  (Z).  In  Burmah,  juvenile 
marriage  does  not  exist  (m). 
Polygamy.  §  92.  The  cfficacv  of  the  marriage  tie,  as  binding  either 

party  to  the  transaction,  is  a  matter  upon  which  there  has 
been  a  considerable  change  in  the  Hindu  law,  while  its 
earlier  stage  was  evidently  in  accordance  with  usages  which 
we  find  at  present  existing  among  the  non-Aryan  races. 
Among  the  Kandhs,  "  so  long  as  a  woman  remains  true  to 
her  husband,  he  cannot  contract  a  second  marriage,  or 
even  keep  a  concubine,  without  her  permission"  (n).  The 
same  rule  prevails  among  the  caste  of  musicians  in  Ahme- 
dabad,  and  in  the  Vadanagara  Nagar  caste  (o),  and  seems, 
from  the  evidence  of  the  Thesawaleme,to  have  been  in  force 
among  the  Tamil  emigrants  into  Ceylon  (p).  The  Pondi- 
j  cherry  Com*ts,  upon  the  advice  of  their  Consultative  Com- 
mittee, have  decided  so  lately  as  1893,  that  the  husband 
cannot  without  the  consent  of  the  first  wife  take  a  second, 
unless  the  first  is  suffering  from  some  incurable  disease,  or 
has  failed  to  produce  male  offspring.  A  wife  who  is 
barren  may  be  replaced  after  eight  years ;  one  whose 
children  are  dead  after  ten  years,  and  one  who  has  only 

{k)    Census  of  1891,  Assam  Report,  I,  113,  11«. 

(Z)     Census  of  1891,  Bengal  Keport,  HI,  1B5. 

(w)  Census  of  1891,  General  Report,  269. 

in)    Hnnter'fl  Orissa,  II,  84. 

(o)    Muhashunkur  v.  Mt.  Oottnm,  2  Bor.,  524  [572];  V.  N.  Mandlik,  406. 

{p)  Thesawaleme,  i.,  §  11. 
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given  birth  to  females  after  eleven  years.  A  second 
marriage,  contracted  otherwise  than  under  the  above 
conditions,  may  be  annulled  at  the  instance  of  the  first 
wife,  and  when  annulled  neither  the  second  wife,  nor  her 
children,  can  inherit  (q).  These  decisions  appear  to  have 
been  given  on  the  authority  of  Manu  and  other  native  ^ 
writers,  as  well  as  upon  actual  usage.  They  accord  with 
the  observation  of  the  Abbe  Dubois  ;  he  says  that  polygamy 
was  tolerated  among  persons  of  high  rank  ;  though  even 
among  them  it  was  looked  upon  as  an  infraction  of  law 
and  custom,  in  fact  an  abuse  (r).  One  text  of  Manu 
seems  to  indicate  that  there  was  a  time  when  a  second 
marriage  was  only  allowed  to  a  man  after  the  death  of  his 
former  wife  (s).  Another  set  of  texts  lays  down  special 
grounds  which  justify  a  husband  in  taking  a  second  wife, 
and  except  for  such  causes  it  appears  she  could  not  be 
superseded  without  her  consent  (t).  Other  passages 
provide  for  a  plurality  of  wives,  even  of  different  classes, 
without  any  restriction  (u).  A  pecuHar  sanctity,  however, 
seems  to  have  been  attributed  to  the  first  marriage,  as 
being  that  which  was  contracted  from  a  sense  of  duty, 
and  not  merely  for  personal  gratification.  The  first 
married  wife  had  precedence  over  the  others,  and  her  first- 
bom  son  over  his  half-brothers  (v).  It  is  probable  that 
originally  the  secondary  wives  were  considered  as  merely 
a  superior  class  of  concubines,  like  the  handmaids  of  the 
Jewish  patriarchs.  It  is  now  quite  settled  in  the  Courts 
of  British  India  that  a  Hindu  is  absolutely  without  restric- 
tion as  to  the  number  of  his  wives,  and  may  marry  ^ 
again   without   his   wife's  consent,  or  any  justification. 


(q)  Sorg  H.  L.,  51 ;  Co.  Con.,  265,  306,  864,  371.  (r)  Dubois,  210. 

is)  **  Having  this  kindled  sacred  fires  and  performed  funeral  rites  to  his  wife, 
who  died  before  him,  he  may  again  marry,  and  again  light  the  nuptial  fire." 
Manu,  v.,  5  168  ;  and  see  ix.,  §  101, 102.  Monogamy  is  one  of  the  tenets  of  the 
modern  Brahmo-Somaj  sect.     Sonaluxmi  v.  Viahnu  Prasad,  28  Bom.,  697. 

{t)  Manu,  ix.,  %  77—82,  Apastamba,  ii.,  v.,  ii.,  §  12—13.  This  seems  still  to  be 
the  usage  among  some  castes  of  the  Deccan.  Steele,  30,  168,  and  in  Bengal. 
Kally  Chum  v.  Dukhee,  5  Cal.,  692. 

(u)  Manu,  iii.,  §  12.  viii.,  §  204,  ix.,  §  85—87. 

(»)  See  Manu,  iii.,  §  12, 14,  ix.,  §  107,  122-125. 
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except  his  own  wish  (w).     He  cannot,  however,  divorce 
his  wife,  except  by  special  local  usage ;  nor  does  conversion 
to  Christianity,  with  its  consequence  of  expulsion  from 
»  caste,  operate  as  a  dissolution  of  the  union  (x). 

Second  mam-         §  93,  Tj^^    prohibition    against    second    marriages  of 

J.         ages  of  women  ^  .1  i..        ,.  • -,        ,        ^    , 

formerly  ai.        women,  either  after  divorce  or  upon  widowhood,  has  no 

^'^   '  foundation  either  in  early  Hindu  law  or  custom.     Passages 

of  the  Vedas  quoted  by  Dr.  Mayr  sanction  the  remarriage 
of  widows  (y).  And  the  second  marriage  of  women  w^ho 
have  left  their  husbands  for  justifiable  cause,  or  who  have 
been  deserted  by  them,  or  whose  husbands  are  dead,  is 
expressly  sanctioned  by  the  early  writers  {z).  The 
authority  of  Manu  is  strongly  on  the  other  side ;  but  I 
think  it  is  plain  that  this  is  one  of  the  many  instances  in 
-^  which  the  existing  text  has  suffered  from  interpolations 
and  omissions.  Manu  declares  that  a  man  may  only 
marry  a  virgin,  and  that  a  widow  may  not  marry  again  (a). 
The  only  exception  which  he  appears  to  allow  is  in  the 
case  of  a  girl  whose  husband  has  died  before  consumma- 
tion, who  may  be  married  again  to  the  brother  of  the 
deceased  bridegroom  (6).  On  the  other  hand,  two  other 
texts  appear  to  recognize  and  sanction  the  second  marriage. 

Probable  omis-   either  of  a  widow,  or  of  a  wife  forsaken  by  her  husband  (c). 

tertSSan^*  The  contradiction  appears  to  arise  from  the  deliberate 
omission  of  part  of  the  original  text  in  an  earlier  portion 
of  the  same  chapter.  At  ix.,  §  76,  a  wife,  whose  husband 
resides  abroad,  is  directed  to  wait  for  him  eight,  six,  or 
three,  years  according  to  the  reason  for  his  original  absence. 
Nothing  is  said  as  to  what  is  to  happen  at  the  end  of 
the  time.     Kulluka  Bhatta  inserts  a  gloss : — "  after  these 

(w)  Daya  Bhaga,  ix.,  §  6,  note ;  1  Stra.  H.  L.,  66 ;  Steele,  16ct ;  Huree  Bhaee  ▼. 
NuthoOf  1  Bor.,  69  [66]  ;  ViroBvamy  v.  AppaavainVf  1  M%d.  H.  C,  376. 

(x)  Administrator- (General  v.  AnatidacnaHj  9  Mad.,  466.  See  Act  XXi  of 
1866. 

(y)  Mayr,  181.    It  is  now  restored  by  Act  XV  of  1866. 

(»)  Naiada,  xii.,  §  97-101 ;  see,  too,  §  18,  19,  24,  46—49,  62;  Devala,  2  Dig., 
470 ;  Baudhayana,  ii.,  §  20 ;  Vasishtha,  xvii.,  §  18  ;  Katyayana,  3  Dig.,  286. 

(a)  Manu,  viii.,  §  226,  v.,  §  161—168.     See,  to  the  same  effect,  Apastamba,  ii., 

vi.,  13,  S4.  .    . 

(6)  Manu,  ix.,  §  69,  70 ;  antCf  §  73.  Vasiabtha,  xvii.,  74,  places  no  restnction 
on  her  second  choice. 

(c)  Manu,  ix.,  j  176, 176.     See  1  Gib.,  84, 104. 
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terms  have  expired,  she  must  follow  him  **  (d).  Now  if  we 
look  to  the  corresponding  part  of  Narada,  who  had  an 
earlier  text  of  Manu  before  him  (e),  we  find  that  he  lays 
down  that  "  there  are  five  cases  in  which  a  woman  may 
take  another  husband  ;  her  first  husband  having  perished, 
or  died  naturally  or  gone  abroad,  or  if  he  be  impotent,  or 
have  lost  his  caste.**  Then  follow  the  periods  during  which 
a  woman  is  to  wait  for  her  absent  husband,  and  the  whole 
thingis  madeintQ  sense  by  the  direction  that,  when  the  time 
has  expired,  she  may  betake  herself  to  another  man  (/). 
Nothing  is  said  about  her  following  him,  which  after 
such  an  absence  would  probably  be  impossible  or  useless. 
If  a  similar  passage  had  followed  §  76  in  Manu,  the  texts 
at  §  175,  176  would  be  intelligible  and  consistent.  When 
second  marriages  were  no  longer  allowed,  these  passages 
seem  to  have  been  left  out,  and  others  of  an  exactly  oppo- 
site character  were  inserted;  the  texts  at  §  175, 176  then 
became  unmeaning,  but  they  were  retained  to  explain  the 
phrase,  **son  of  an  unmarried  woman,'*  which  had  already 
appeared  in  the  list  of  subsidiary  sons.  It  is  probable  that 
the  change  of  usage  on  this  point  arose  from  the  influence 
of  Brahmanical  opinion,  marriage  coming  to  be  looked  upon 
as  a  sort  of  sacrament,  the  effect  of  which  was  indelible. 
A  similar  cause  has  produced  that  difference  of  opinion 
upon  the  legality  of  marriage  following  upon  divorce  which 
prevails  in  Protestant  and  Eoman  Catholic  countries.  If 
it  is  asked  why  the  law  varied  in  exactly  the  opposite 
direction  in  regard  to  second  marriages  of  men,  the  only 
answer  I  can  suggest  is  that  men  have  always  moulded  the 
law  of  marriage  so  as  to  be  most  agreeable  to  themselves. 

§  94.  When  we  examine  the  usages  of  the  aboriginal  p.sage  of  other 
races,  or  of  those  who  have  not  come  under  Brahmanical 
influence,  we  find  a  system  prevailing  exactly  like  that 
described  by  Narada.     Among  the  Jat  population  of  the 

(d)  This  ia  apparently  founded  on  a  text  attributed  to  VaBishtha,  xvii.,  75 — 80, 
-which  is  to  the  name  effect. 

{e)  See  ante  §  21  ;  In  trod,  to  Narada. 

(/)  Narada,  rii.,  §  97—101.     See  also  authorities,  ante  §  92,  note  {t). 

8 


tribes. 
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Punjab,  not  only  a  widow,  but  a  wife  who  has  been  de- 
serted or  put  away  by  her  husband,  may  marry  again,  and 
will  have  all  the  rights  of  a  lawful  wife.  The  same  rule 
exists  among  the  Lingai ts  of  South  Canara  {g) .  In  Western 
India,  the  second  marriage  of  a  wife  or  widow  (called  Pat 
by  the  Mahrattas,  and  Natra  in  Guzerat)  is  allowed  among 
all  the  lower  castes.  The  cases  in  which  a  wife  may  re- 
marry are  stated  by  Mr.  Steele  as  being,  if  the  husband 
prove  impotent,  or  the  parties  continually  quarrel ;  if  the 
marriage  were  irregularly  concluded ;  if  by  mutual  consent 
the  husband  breaks  his  wife's  neck-ornament,  and  gives 
her  a  chorchittee  (writing  of  divorcement),  or  if  he  has  been 
absent  and  unheard  of  for  twelve  years.  Should  he  after- 
wards return,  she  may  live  with  either  party  at  her  own 
option,  the  person  deserted  being  reimbursed  his  marriage 
expenses.  A  widow's  pat  is  considered  more  honourable 
than  a  wife's,  but  children  by  pat  are  equally  legitimate 
with  those  by  a  first  marriage  (h).  The  right  of  a  divorce 
rirgea  aad  di-  and  second  marriage  has  been  repeatedly  affirmed  by  the 
Bombay  Courts  (i).  So,  in  Southern  India,  including 
Cochin  and  Travancore,  "  the  re-marriage  of  widows  is  not 
forbidden  by  either  religious  or  caste  custom  to  the  majority 
of  the  population.  The  prohibition  exists  among  the 
Brahmans  and  among  castes  desirous  of  obtaining  a  high 
relative  position  by  close  observance  of  Brahmanical 
customs,  but  the  restriction  is  entirely  foreign  to  Dravidian 
ideas  "  (k) .  Widow  marriage  and  divorce  is  common  among 
many  of  the  lower  castes,  such  as  the  Vellalans  of  the 

{g)  Punjab  CaBtomary  Law,  II,  131,  174,  190,  192,  193;  Panjab  Caat.,  96; 
Vtrasangappa  v.  Hudrapjta^  b  Msid.,  440. 

i/t)  Steele,  26,  159,  Itk) ;  W.  <£  B.  (2ad  ed.),  139  to  146,  162,  163,  167.  The 
futwahs  recorded  at  pp.  112,  114,  139,  141,  were  evidently  given  by  Shastries, 
who  treated  sach  second  marriages  as  illegal.  See,  too,  Huree  Bhaee  v.  NuthoOt 
lBor.,59  1.65],  note. 

(i)  An  to  divorce,  see  Kaaeram  v.  XJmharamy  1  Bor.,  3b7  [429]  ;  KiueeDhool' 
lubh  V.  Hutton  Baee,  ib.,  410  [462]  ;  Muhaahunker  v.  Mt.  Oottum,  2  Bor.,  624 
[572]  ;  Dyaram  v.  Baeeumba,  Bellasis,  36 ;  i2  v.  Karaan,  2  Bom.  H.  C,  124 ; 
H.  V.  SambhUf  1  Bom.,  347 ;  Government  of  Bombay  v.  Qanga,  4  Bom.,  330; 
Empress  v.  (7mi,  6  Bom.,  126.  As  to  widow  marriage,  Hurkoanwur  v.  Button 
Baee,  1  Bor.,  431  [476]  ;  Treekumjeev,Mt.LaroLaroo,2 Bor., 361  [397^  ;  Basg 
Button  V.  LaLla  Munnoohur,  Bellasis,  b6 ;  Baee  Sheo  v.  Buttonjee,  Morris,  Ph. I, 
103.     See  Percuriam  Bdhx  v.  Oovindf  1  Bom.,  114. 

(k)  Censusof  1891, ziii.,  128;  Mysore  Census  of  1871,  p.  71,  of  1891,  xxT., 226, 229. 
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Palanis,  the  Maravers  (except  in  the  case  of  the  women  of  i>ivoroe  and 
the  Sambhu  Nattan  division),  the  Kalians,  the  Pallans  (0,  '^»do^«*»^*«*» 
the  tank  diggers,  the  potters,  the  barbers,  and  the  pariahs 
generally  (m).  So  in  numerous  castes  in  North  Arcot,  in 
South  Canara  and  in  Cochin  (n).  In  many  such  cases, 
what  is  called  a  divorce  is  really  nothing  more  than  an 
abandonment  by  one  party  or  the  other  of  a  marriage  union 
which,  from  the  first,  was  merely  an  agreement  to  live  to- 
gether as  long  as  the  arrangement  suited  both  parties  (o). 
Among  the  Malyalis  of  North  Arcot  **  a  wife  may,  at  her 
pleasure,  desert  her  lawful  husband,  and  live  with  any 
other  man  of  the  caste,  but  all  her  children  are  considered 
to  be  those  of  her  husband  alone"  (p).  In  the  better 
classes,  such  as  the  oil-mongers,  the  weavers,  and  a  wander- 
ing class  of  minstrels,  called  the  Bhat  Rajahs,  who  claim 
to  be  Kshatriyas,  divorce  is  found  in  some  localities,  and 
not  in  others  (q).  It  is  not  practised  at  all  among  the 
Brahmans  and  Kshatriyas,  or  among  the  higher  classes  of 
Sndras,  such  as  the  shepherds,  the  Komaty  caste,  the  writers 
or  the  five  artisan  classes,  who  claim  equality  with  the  Brah- 
mans and  wear  the  thread  (r).  Similarly  the  Bengal  High 
Court  has  recognised  the  validity  of  widow  marriage  among 
the  Nomosudras  (s).  The  degree  in  which  divorce  and  i/ 
widow  marriage  prevails  is  probably  in  the  direct  ratio  to 
the  degree  in  which  the  respective  castes  have  imitated 
Brahman  habits.  The  Thesawaleme  treats  widow  marriage 
as  a  matter  of  course  (t),  and  we  may  fairly  assume  that 
it  was  so  originally  among  all  the  Dravidian  races.  This 
is  the  view  taken  by  the  author  of  the  Report  on  Madras 

U)  AtaH.  Hanual,  Pt.  II,  33,  40,  58  ;  Kattama  Nachiar  t.  Dorasinga  TevaVy 
6  MAd.  H.  C,  329 ;  Murvgayi  v.  ViramakaU,  1  Mad.,  226. 

(m)  Madras  Ceusos  Report,  167, 169,  164, 171 ;  Sorg  H.  L.,  60.,  Co  Con.,  373 ; 
SamkaraUngam  Chetty  v.  Subban  Ghetty^  17  Mad.,  479. 

(a)  N.  Arcot  Man.,  I,  204,  227,  229,  236 ;  S.  Can.  Man.,  1, 143,  169, 161,  1«2, 
166.  169—171  ;  Cochin  CenBus,  1891,  §  180. 

(o)  Censns  of  1891,  XIH,  216,  216,  239,  248,  246.  257,  304  ;  N.  Arcot  Man.,  I, 
245  246  260. 

(pfN.*  Arcot  Man.,  I,  213.  iq)  Madras  Census  Report,  141, 148,  156. 

(r)  Ibid.,  137,  140,  143, 149,  162;  N.  Arcot  Man.,  I,  205  ;  S.  Can.  Man.,  1, 137, 
165,  166;  Cochin  Cengos,  1891,  §  181 ;  Travancore  Census,  1891,  685;  Sorg 
H    T    f     49 

(«)  Harry  Churn  v.  Nt^ntU  Chand,  10  Cal.,  188.  {t)  Thesawaleme,  i,  §  10. 
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in  the  Census  of  1891.  He  gives  a  list  of  sixty  castes,  in 
none  of  which,  as  far  as  he  had  been  able  to  ascertain,  waa 
the  remarriage  of  widows  prohibited.  On  the  other  hand,, 
he  says,  that  the  Brahman  marriage  system,  which  requires, 
that  every  girl  should  be  married  before  puberty,  prohibits 
the  remarriage  of  widows,  and  allows  a  dissolution  of 
marriage  only  on  the  ground  of  the  adultery  of  the  wife„ 
has  been  adopted  in  its  entirety  by  many  Telugu  and  a 
few  other  castes,  and  there  is  hardly  a  caste  or  tribe  in 
which  its  influence  has  not  been  felt  to  some  extent.  After 
an  examination  of  statistics,  he  says,  **  we  shall  probably 
not  be  far  wrong,  if  we  assume  that  the  marriage  of 
widows  is  permitted  and  practised  by  about  60  per  cent,  of 
the  total  population' '  {u) .  The  same  rule  appears  to  prevail 
in  Upper  India  and  from  the  same  cause.  In  the  North- 
West  Provinces  amongst  Hindus  remarriage  is  in  the 
higher  castes  permitted  only  for  males  (y).  In  the  Lower 
Provinces  of  Bengal,  and  in  Eastern  and  Western  Bengal^ 
widow-marriage  is  not  practised  by  Brahmans,  or  those 
castes  which  aim  at  imitating  them.  In  Behar  the  whole 
sub-castes  of  Baniyas  adopt  widow-marriage.  In  Western 
Bengal  the  Pravidian  tribes,  whether  Hinduized  or  not,, 
adopt  widow-marriage.  In  north  Behar,  Orissa  and 
Chutia  Nagpur,  it  is  generally  practised,  except  among  the 
Brahmans,  Kayasth,  Bania  and  Kajputs.  It  is  universal 
among  the  Darjeeling  tribes  (iv) .  In  Assam  such  marriages 
prevail  among  all,  except  a  few  of  the  higher  castes,  though 
it  is  observed  that  Brahmanism  is  tending  to  bring  them 
into  disrepute,  and  to  lower  the  general  opinion  as  to  their 
solemnity  and  validity  (x).  In  Burmah  divorce  is  available 
to  both  classes  alike,  and  is  apparently  more  often  initiated 
by  the  wife  than  by  the  husband  (y). 
Betrothal.  §  95.  Marriage  is  not  to  be  confounded  with  betrothal. 

(in  Census  of  lb9l,  XlII,  ]48— 151,  General lleport,  264. 

(r)  Census  of  1S91,  N.-W.  P.  Report,  XVI,  249. 

(«•)  Census  of  1891,  Bengal  Report,  III,  166, 191,  194,  200,  203. 

(x)  Census  of  1891,  Assam  Rei-ort,  I,  111,  114,  115,  118.  Kudomee  v.  Jotee- 
ram,  8  Cal.,  305.  On  the  remand  in  that  case,  the  finding  was  that  the  custom 
of  divorce  had  not  been  established,  Assam  Report,  115. 

{y,  Census  of  1891,  General  Report,  269. 
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The  one  is  a  completed  transaction  ;  the  other  is  only  a 

<5ontract,     Manu  says,  "  Neither  ancients  nor  moderns 

who  were  good  men  have  ever  given  a  damsel  in  marriage 

after  she  has  been  promised  to  another  man  ''  (z).     But 

Narada  and  Yajnavalkya  both  admit  the  right  of  a  father  »» reTooaWe. 

to   annul  a   betrothal  to  one   suitor,  if  a  better   match 

presents   himself ;   and  either  party  to   the  contract  is 

allowed  to  withdraw  from  it,  where  certain  specified  defects 

are  discovered  (a).     Narada  states  that  a  man,  who  with-  Result  of  breach 

draws  from  his  contract   without  proper  cause,  may  b^  ^  ^^'^  '***  • 

compelled  to  marry  the  girl  even  against  his  will.     But  it 

is  now  settled  by  decision  that  a  contract  to  marry  will 

not  be  specifically  enforced,  and  that  the  only  remedy  is 

by  an  action  for  damages  (6).    All  expenses  resulting  from 

the  abortive  contract  would  be  recoverable  in  such   an 

action  (c).     Of  course,  no  such  claim  could  be  maintained 

where  the  contract  failed  from  the  wilful  or   negligent 

conduct  of  the  complaining  party  (d).     Probably  the  real 

difficulty  has  often  been  to  distinguish  between  two  things 

which  are  sometimes  called  by  the  same  name,  viz,y  the 

betrothal,  which  is  only  a   promise  to   marry,  and   the 

pledging  of  troth,  which  forms  part  of  the  marriage  itself. 

The  former  class  of   betrothal  is  often   celebrated  with 

much  ceremony ;   but  this  does  not  alter  its  character. 

So,  in  the  actual  marriage  there  are  numerous  formalities, 

and  many  recitals  of  holy  texts  ;  but  the  operative  part  of 

the  transaction  consists  in  the  seven  steps  taken  by  the 

bridal  pair.     On  the  completion  of  the  last  step,  the  actual  Saptapati. 

marriage  has  taken  place  (e).     Till  then  it  is  imperfect 

U)  Mann,  ix.,  §  99. 

(a)  Narada,  xii.,  §  30— 38 ;  Yajnavalkya,  i.,  §  66,  66;  Vaawhtha,  2  Dig.,  4b7, 
490;  Katyayana,  ib.y  491 ;  Mitaksbara,  ii.,  11,  §  27. 

(6)  Narada,  xii.,  §  35 ;  Umed  v.  Nagindas,  7  Bom.  H.  C.  O.  C,  122 ;  Nowbut 
V.  Mt.  Lad  Kooer,  6  N.-W.  P.,  102;  re  Gunput  Narain  Singh,  1  Cal.,  74  ;  Kari- 
ha$saka  v.  Karibasaana,  8  Mysore,  153. 

(c)  Mitakshara,  ii.,  11,  §  28.  Mulji  Thakersey  v.  Gomti,  11  Bom.,  412; 
Hambpat  v.  TimmayyOf  16  Bom.,  673 ;  Purshotamdaa  v.  PurahotamdaSj 
21  Bom.,  23. 

(d)  Divi  VirasaXingam  v.  Alaturti,  Mad.  Dec.  of  1860,  274. 

(e)  Manu,  ix.,  §  227  ;  Narada,  xii.,  §2;  Yama,2Dig.,  488;  Viramit.,  ii.,  2,  §4; 
Coleb.  Essays,  128.  See  cases  last  cited.  As  to  the  ceremonies  essential  to  a 
Brahman  marriage,  see  Vaikantam  v.  KalUpiran,  26  Mad.,  497. 
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and  revocable.  Even  this  proceeding,  however,  is  not 
absolutely  essential.  It  is  a  form  which,  if  complied  with^ 
is  conclusive.  But  if  it  is  shown  that  by  the  custom  of 
the  caste,  or  district,  any  other  form  is  considered  as 
constituting  a  marriage,  then  the  adoption  of  that  form> 
with  the  intention  of  thereby  completing  the  marriage 
union,  is  sufficient  (/).  In  some  communities  there  is  a 
custom  that,  after  the  actual  marriage  has  taken  place,  a 
further  ceremony  must  be  performed  before  cohabitation^ 
and  if  the  man  who  has  gone  through  the  first  ceremony 
declines  to  perform  the  second,  the  girl  may  lawfully  marry 
again  (g).  In  Bombay,  a  custom  was  proved,  and  held 
valid,  that  mere  babies  should  be  married  with  all  religious 
ceremonies,  but  that  the  marriage  should  not  be  treated  as 
effectual,  unless  certain  conditions  agreed  on  at  the  time 
were  performed  on  either  side  (A).  But  the  legal  result  of 
such  custom  would  appear  to  be  that  there  is  no  binding 
and  complete  marriage  until  after  the  second  ceremony,  or 
the  performance  of  the  condition  precedent.  In  the 
absence  of  any  such  custom  the  marriage  is  complete^ 
even  though  never  followed  by  consummation  and  thought 
in  consequence  of  the  conversion  to  Christianity  of  one 
party,  the  other  renounces  the  obligations  of  marriage  (i). 
ijr^iarmar-  g  gg  ^  marriage  actually  and  properly  Celebrated  will  be 
legal  and  binding,  although  it  has  taken  place  in  violation 
of  a  previous  agreement  to  marry  another  person  (k)  ;  or 
although  it  has  been  performed  without  the  consent  of  the 
person  whose  consent  ought  to  have  been  obtained  (I),  For 
this  is  one  of  the  cases  in  which  necessity  compels  the 
application  of  the  maxim,  Factumvalet  qttod  fierinon  debuit. 
When  the   marriage  is  once  completed,  if  either   party 

(f)  Mnnn,  iii..  §  36 ;  see  fntwah,  2  M  Dig..  46;  Oaiha  Ram  v.  Moohita 
Kochin.  14  B.  L.  R.,  298;  S.  C,  28  Suth.,  179  iKally  Chum  v.  Dukkee, 
6  Cftl.,  692:  V.  N.  Mi»ndlik,  404  ;  Hurry  Chum  v.  Nimai  Chand,  10  Cal.,  13S. 
When  the  fact  of  the  celebration  of  marriope  is  establiehed,  it  willbe  presamed^ 
in  the  absence  of  evidence  to  the  contrary,  that  all  the  necessary  ceremonies  have- 
been  complied  with.    Bn'ndabun  Chundra  v.  Chundra  Kurmohar^  12  Cal.,  140. 

(g)  Bonlrhavd  v.  Janokee,  26  W.  R.,  386. 

(//)  Bat  Ugri  v.  Patel  Purshottam,  17  Bom.,  400. 

(i\  A dminUtrator- General  v  Anandachari,  9  Mad.,  466. 
\  ik)  Khooshal  v.  Bhugwan  Motee,  1  Bor.,  188  [155] . 

\  {D  Baee  Bulyat  v.  Jeychund,  Bellasis,  43  ;  S.  C,  1  Mor.  N.  S.,  181,  ante  §  85. 
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refuses  to  live  with  the  other,  the  case  is  no  longer  one  for 
specific  performance  of  a  contract,  but  for  restitution  of 
conjugal  rights.  It  has  long  since  been  settled  that  such 
a  suit  would  lie  between  Hindus,  but  there  was  much  how  enforced, 
conflict  of  authority  as  to  the  mode  in  which  the  decree 
was  to  be  enforced  (m).  The  point  has  now  been  settled 
by  8.  260  of  the  Civil  Procedure  Code  (Act  XIV  of  1882), 
which  provides  that  where  the  party  against  whom  the 
decree  has  been  made  has  had  an  opportunity  of  obeying 
it,  and  has  wilfully  failed  to  do  so,  it  may  be  enforced  by 
imprisonment,  or  by  attachment  of  property, or  by  both  (n). 
Any  person  who  assists  a  wife  in  leaving,  or  remaining 
away  from  her  husband  without  a  justifying  cause,  and, 
a  fortiori,  any  one  who  enters  into  a  criminal  connection 
with  her,  by  which  he  seduces  her  from  her  home,  is 
liable  to  an  action  for  damages  (o).  Primn  fade,  the 
husband  is  the  legal  guardian  of  his  wife,  and  is  entitled  Costodyof  wife. 
to  require  her  to  live  in  his  house  from  the  moment  of  the 
marriage,  however  young  she  may  be.  But  this  right 
does  not  exist  where,  by  custom,  or  agreement,  the  wife 
is  to  remain  in  her  parents*  house,  until  puberty  is  estab- 
lished (jp).  It  has  been  held  in  Allahabad  in  a  case 
between  Muhammedans  that  a  suit  for  jactitation  of 
marriage  was  cognisable  in  a  Civil  Court  {q). 

(m)  See  Gatha  Bam  v.  Moohiia  Koehin,  14  B.  L.  R.,  298 ;  S.  C,  28  Suth.,  179 ; 
Jogendrmtundivi  v.  Hurry  Do89y  5  Cal.,  500;  Pakhandu  v.  Manki.S  All.,  606; 
Dadaji  ▼.  Bukmahai,  10  Bom.,  301 ;  Binda  v.  Kaunsilia,  13  All.,  126 ;  Kesha 
Lai  V.  Bai  Parvati^  18  Bom.,  327:  the  suit  lies  in  the  (Joart  within  whose  juris- 
diction the  husband  resides.  Lalitagar  v.  Bai  Suraj\  18  Bom.,  316.  As  to  the 
evidence  required  in  such  a  suit,  see  Siirjyawoni  v.  Kalikavta,  288  Cnl.,  37. 

(»)  Under  this  section,  as  in  England,  the  Court  will  take  into  consideration 
any  circumstances  which  estitblish  a  reasonable  objection  on  the  part  of  the  wife, 
and  will  impose  proper  conditions  upon  the  husband  in  reference  to  such 
objection  Paigi  v.  Sheonarrain,  8  All.,  78.  It  is  no  defence  to  such  a  suit  that 
the  defaulting  party  is,  from  illness  or  other  cause,  unfit  for  conjugal  intercourse, 
though  if  the  complainant  was  the  party  so  unfitted,  and  if  the  incapacity  was 
of  a  permanent  and  incurable  nature,  it  would ^  prim d  facie ^  he  a  bar  to  the 
relief  sought  for.    Purshotamdas  v.  Bai  Mani.  21  Bom.,  610. 

(o)  Zamoona  Boyee  v.  Narayen,  1  Bom.,  164 ;  Linga  v  Ooojia^  2  Mysore, 
144.  As  to  the  a«»sespment  of  damages,  see  Siddah  v.  Doddannah,  12  Mysore, 
64.  following  KeUy  v.  Kelly,  3  B.  L.  R.  (O.  C.  J.),  67. 

ip)  Kateeran  v.  Mt.  G^ndkenee,  23  W.  R.,  178;  Suntoah  Bam  v.  Gera  Paf- 
tuek,  ib.,  22,  re  Dhuronidhnr  Ghose,  17  Cal.,  298 ;  Surjyamoni  v.  Kalikanta, 
28  Cal.,  87 ;  Tekait  ^fon  Mohini  v.  Basanta  Kumar,  28  Cal.,  751.  Cf.  Arumuga 
T.  Vtraraghava,  24  Mad.,  255. 

(q)  Mirasmat  Alt  v.  Mahmood-ul-Ni98a,  20  All.,  96. 
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Malabar  §  97.  The  legal,  or  rather  the  legalised,  relations  be- 

mamagee.  tween  the  sexes  ion  the  West  Coast  of  India  are  so  depend- 
ent upon  the  system  which  governs  family  property  in 
that  region,  that  it  is  impossible  to  examine  the  one 
without  understanding  the  other ;  that  system,  which  is 
called  in  Canara,  Alya  Santana,  in  the  more  southern 
districts,  Marumakkathayam  (r),  has  for  its  central 
principle  that  descent  is  always  traced  through  the  female 
line  to  a  female  ancestor.  "  The  relation  of  husband  and 
wife,  or  of  father  and  child  is  not  inherent  in  the  conception 
of  a  Marumakkathayam  family  ''  (s).  Each  male  who  is 
born  into  the  family  acquires  a  personal  position  as  a 
member  of  the  tarwad  and  a  claimant  upon  its  property, 
•  but  he  never  becomes  a  stock  of  descent ;  the  family  is 
perpetuated  by  the  female  members.  The  person  vv^ho 
occupies  the  position  of  a  son  to  him  is  not  his  own  son, 
who  is  a  stranger  to  the  family,  but  the  son  of  his  sister. 

Mythical  origin  Such  a  system,  which  ignores  paternity,  must  have  ori- 
kaSb«^«m?^  ginated  either  in  absolute  sexual  license,  or  in  polyandry. 
A  mythical  source  is  ascribed  both  to  the  Marumakkathayam 
and  the  Alya  Santana  law.  The  former  is  attributed  to 
Sri-Parasu  Eama,  one  of  the  incarnations  of  Vishnu  who, 
by  the  exercise  of  his  supernatural  powers,  reclaimed  from 
the  sea  the  land  which  now  lies  between  it  and  the  Western 
Gh^ts,  and  peopled  it  partly  with  Brahmans,  and  partly 
with  an  inferior  race,  who  ministered  to  their  pleasures 
and  wants  (t).  The  present  teaching  of  the  Nambudri 
priesthood,  and  the  beliefs  and  practice  of  the  leaders  of 
society  in  Marumakkathayam  families,  are  derived  from  a 
work  called  the  Kerala  Mahatmyam,  which  is  supposed 
to  embody  the  teaching  of  Parasu  Eama.  **  It  recites  how 
Parasu  Rama  pronounced  his  commandment  to  the  women 
(not  being  of  the  Brahman  caste)  to  satisfy  the  desires  of 
Brahmans,  enjoining  upon  them  to  put  off  chastity  and 

(r)  Each  term  hae  exactly  the  same  meaning,  descent  in  the  Hue  of  a  Nephew 
or  sister's  son.     Mai.  Mar.  Rep.,  105. 
(«)  Mai.  Mar.  Rep.,  49.         {t)  Mai.  Man.,  121 ;  Travancore  Census,  1891,  178. 
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the  cloth  which  covered  their  breasts,  and  declaring  that 
promiscuous  intercourse  with  three  or  four  men  in  com- 
mon, was  void  of  the  least  taint  of  sin"  (u),  Shaikh- 
^ui-ud-din,  who  wrote  about  the  middle  of  the  sixteenth 
•century,  and  Hamilton  in  his  New  Account  of  the  East 
Indies  (1727),  each  speaks  of  the  Nayar  women  as  cohabiting 
with  a  plurality  of  husbands.  Hamilton  says  as  many  as 
twelve  but  not  more,  with  whom  they  shared  their  time 
ty  mutual  arrangement  (v). 

The  Alya  Santana  system  is  said  to  have  been  introduced  Of  AiyaSantana. 
into  South  Canara  A.  D.  77  by  Bhutala  Pandya.  He  had 
teen  surrendered,  as  a  sacrifice,  to  Kundodaiu,  the  king  of 
the  demons.  When  Kundodara  demanded  another  sacrifice, 
the  reigning  prince,  his  uncle,  refused  to  grant  one,  upon 
which  Kundodara  compelled  the  prince  to  bestow  his 
Tcingdom  upon  his  nephew,  and  not  upon  his  sons,  and 
this  example  was  made  compulsory  by  Bhutala  Pandya 
tipon  his  subjects  (w). 

§  98.  The  Marumakkathayam  system  is  followed  by  all  classes  governed 
the  Nayars  (x)  with  the  sole  exception  of  the  Mannadiyars  thayam!"^^  *" 
in  Palghat,  and  by  the  great  majority  of  the  Tiyans  and 
Mukkavans  in  North  Malabar,  and  by  a  very  small  number 
of  the  same  castes  in  South  Malabar  and  Wynaad  (y). 
The  great  bulk  ot  the  population  of  Travancore  follow  the 
same  rule,  which  has  been  adopted  by  a  few  families  of 
the  Nambudris  and  Muhammedans  and  by  the  Ambalavasis, 
a  caste  peculiar  to  Travancore,  consisting  of  Brahmans 
who,  from  one  cause  or  another,  have  lost  caste  (z). 

The  Alya  Santana  law  is  followed  in  South  Canara  **  by  Aiya  Santana, 
all  the  old  Tulu  land-owning,  cultivating,  and  labourer 

{u}  Mai.  Mar.  Rep.,  10.  The  Kerala  Mahatmyam  is  said  not  to  be  really  an 
ancient  treatise,  but  to  have  been  composed  about  150  years  ago  by  a  Nambudri 
Brahman,  ibid.t  61. 

(v)  Mai.  Man.,  I,  136  ;  Cochin  Census  Rep.,  1891,  §  177. 

(w)  Mai.  Mar.  Rep.,  105.  The  legend  is  given  in  a  different  form  in  the  South 
Canara  Mantuil,  I,  141. 

{x)  As  to  the  origin  and  early  position  of  the  Nayars,  see  the  Madras  Census 
of  1S91,  VIII,  222;  Mai.  Man.,  I,  111,  131. 


(y)  Mai.  Man.,  1,  184, 154;  Mai.  Mar.  Rep.,  5. 


Travancore  Census  Rep.,  1891,  pp.  263,  743  ;  Cochin  Census  Rep.,  1891, 
$176. 
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castes,  as  well  as  by  the  Moplahs,  who  are  the  descendants 
of  Arab  settlers  who  formed  connections  with  Tulu  women 
of  the  land-owning  classes,  and  adopted  the  prevailing  rule 
of  inheritance  (a).  Also  by  the  majority  of  the  Bants,  a 
military  class,  who  correspond  to  the  Nayars  (6). 
Makkathayam.  The  Makkathayam  system  is  followed  by  all  the  Brah- 
mans,  with  the  few  exceptions  above  noticed,  and  by  the 
low-class  Malayalis,  the  agrestal  slaves  and  the  hill- 
tribes  (c). 

§  99.  Among  the  Nayars  polyandry,  as  the  recognition 
by  a  woman  of  several  men,  each  having  a  legal  claim 
to  be  her  husband,  seems  to  have  now  died  out,  existing^ 
if  it  exists  at  all,  only  as  a  survival  in  some  nooks  and 
corners  of  tlie  district  (d).  It  seems  also  to  be  clear  that,, 
among  the  better  classes  at  all  events,  the  Nayar  marriage 
has  begun  to  assume  a  permanence  which  gives  it  all  the 
appearance  of  a  binding  contract.  "  According  to  the 
North  Malabar  witnesses  the  rule  is  that  the  union  of  a 
man  and  woman  lasts  for  life.  The  wife  lives  with  her 
husband.  Divorces  are  almost  unheard  of,  or  are  extremely 
rare.  Eespectable  people  set  their  faces  against  polygamy.*' 
The  same  rule  seems  to  prevail  throughout  the  greater 
part  of  South  Malabar  (e).  A  similar  change  of  practice 
is  observed  in  Cochin  (/).  The  question  still  remains^ 
however,  what  is  the  jural  relation  created  by  a  Nayar 
marriage,  as  regards  the  restrictions  which  it  imposes 
upon  the  parties,  and  as  affecting  third  persons  who 
interfere  between  the  parties  ?  The  answer  will  require 
an  examination  of  the  various  forms  which  are  spoken  of 
as  actual  or  quasi-marriages  (g). 

(a)  S.  Can.  Man.,  I,  186.  (6)  S.  fan.  Man.,  I,  158. 

(c)  Mai.  Man.,  I,  156  ;  f -ochin  PensuB  Rep.,  1891,  §  180  ;  Travancore  CeuRUs 
Rep.,  1891,  pp.  253,  770—776.  The  mere  fact  that  a  community  in  Malabar 
follows  the  Makkathayam  system  of  saccession  by  sons  does  not  lead  to  any 
necessary  inference  that  it  is  fj^ovemed  by  the  entire  Hindu  law  of  inheritance. 
Barichnn  v.  Perachi^  16  Mad.,  281. 

id)  Mai.  Mar.  Rep..  103.  (e)  Mai.  Mar.  Rep.,  86. 

(/)  Cochin  C!enRUB  Rep.,  1891,  §  178. 

\g)  An  initial  difficulty  arises  from  the  significant  fact,  that  the  proper 
Malayalam  terms  for  marriage  are  not  applied  by  the  Marumakkathayam  Hindas 
(O  the  union  of  man  and  woman  among  tnemselves.     Mai.  Mar.  Rep.,  12. 
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"  As  regards  the    freedom   either  to  marry,  or  not  to  Marriage  is 
marry,  it  is  conceded  to  women  as  well  as  to  men  ;  the  °^  *°° 
rule  of  Hindu  law,  which  prescribes  marriage  as  indispen- 
sable to  women,  having  no  obligatory  force  either  among 
Nambudri  Brahmans,  or  among  Nayars  and  Tiyars  '*  (A). 

The  only  ceremonial  savouring  of  matrimony,  which  Taiikettu- 
appears  to  be  indispensable  to  a  Nayar  girl,  is  that  known  *  y****™- 
as  the  tali-kettu-kalyanam,  or  marriage  by  tying  the  tali. 
It  ought  to  be  performed  before  puberty,  generally  about 
eleven.  The  bridegroom  (manavalan)  is  a  boy  whose 
horoscope  is  suitable  to  hers.  The  ceremonial,  which 
lasts  four  days,  follows  out  the  whole  drama  of  an  actual 
marriage,  going  even  to  the  length  of  a  fictitious  cohabita- 
tion. It  terminates  with  the  tearing  of  a  cloth,  the  pieces 
of  which  are  given  to  the  boy  and  to  the  girl,  and  which 
typifies  a  divorce.  The  whole  thing  is  then  at  an  end. 
The  parties  separate,  and  may  possibly  never  see  each 
other  again.  The  effect  of  the  ceremony  is  to  give  the 
girl  a  marriageable  status,  without  which  she  cannot 
enter  into  any  matrimonial  contract.  Failure  to  perform 
it  is  said  to  involve  excommunication  from  caste  (i).  The 
symbolical  character  of  the  ceremony  is  shown  by  the 
fact  that  the  same  manavalan  will  tie  the  tali  on  a 
number  of  girls  at  the  same  time,  which  naturally  reduces 
the  cost  to  each.  Where  extreme  economy  is  required, 
the  manavalan  is  dispensed  with.  The  girl's  mother 
makes  an  idol  of  clay,  adorns  it  with  flowers,  and  invests 
her  daughter  with  the  tali  in  the  presence  of  the  idol  (k), 

§  100.  The  difference  between  the  tali-kettu-kalyanam,  Sambhandiiam. 
and  the  various  forms  of  marriage,  which  come  within 

ih)  Mai.  Mar.  Rep.,  57. 

(i)  Mai.  Mar.  Rep.,  18,  54.  90,  101 ;  Mai.  Man.,  1, 134 ;  Cochin  Census,  1691, 
$  176 ;  Travancore  CensuB,  1891.  767 ;  Madras  Census,  1891,  XIII.  225.  It  has 
been  suggested  that  the  effect  of  this  ceremony  is  to  free  the  girl  from  the  gods 
who  are  supposed  to  lay  claim  to  every  virgin.     Mai.  Mar.  Rep.,  18,  19. 

(k)  Mai.  Mar.  Rep.,  19,  20,  64.  Among  the  Tiyars  of  North  Malflbar,  but 
not  of  South  Malabar,  the  tali-kettu-kalyanam  exists,  and  is  subsequently 
followed  by  the  practical  marriage  called  manfalam.  Madrns  Census  of  1891, 
XUI,298. 
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the  generic  name  sambhandham,  or  marriage  properly  so 
called,  is  that  the  latter  is  intended  to  be  followed  by 
cohabitation  and  the  former  is  not.  This  being  so,  the 
persons  who  can  enter  into  this  relation  with  each  other 
are  strictly  defined.  All  sexual  relations  between  Nayars 
and  Tiyars,  or  members  of  any  other  caste,  are  absolutely 
forbidden  on  penalty  of  excommunication.  The  man  can 
associate  with  a  Nayar  woman  of  sub-divisions  of  the  caste 
inferior  to  his  own.  A  Nayar  woman  can  associate  with 
men  of  castes  superior  to  her  own,  but  not  with  men  of 
lower  castes,  or  of  sub-divisions  of  the  Nayar  caste  inferior 
to  her  own  (Z).  There  is  an  exception  to  the  latter  part 
of  the  rule  in  the  case  of  Nayar  women  in  and  around  the 
Cochin  taluq*.  As  regards  relationship,  the  limit  within 
which  one  may  not  marry,  is  for  both  males  and  females 
in  South  Malabar  the  circle  of  one's  own  tarwad,  mean- 
ing by  tarwad  all  members  tracing  descent  from  a  common 
female  ancestor  in  the  female  line  only.  In  North 
Malabar,  this  limit  is  wider,  and  includes  all  the  members 
of  the  same  illom,  which  consists  of  several  tarwads,  with 
no  community  of  interest  or  even  pollution,  provided  they 
can  all  be  traced  back  to  a  common  ancestor,  however 
remote  (m), 
t:!eromoiiiefl.  As  to  the  essentials  of  a  sambhandham,  the  Malabar 

Marriage  Report  says  :  **  Many  respectable  witnesses  tell 
us  that  no  formality,  religious  or  secular,  need  attach  to 
sambhandham,  and  that  in  very  many  cases  the  consent 
of  the  girl  and  of  her  guardian  are  all  that  is  thought 
necessary.  But  it  is  also  an  undoubted  fact  that  recent 
usage  (especially  in  North  Malabar)  tends  to  surround 
the  occasion  of  first  cohabitation  with  a  more  or  less 
elaborate  ceremonial."  The  ceremonies  usual  with  various 
forms  of  sambhandham  are  then  described  in  much  detail, 
the  most  solemn  and  fashionable  being  the  **  podamuri  '* 
form.  Of  these,  the  Commissioners  say :  "  it  is  an 
essential  part  of  the  podamuri  ceremony  that  there  should 

\l)  Mai.  Mar.  Kep.,  5,  7,  55.  [ni)  ModrAS  Census,  1H91,  XIII,  227. 
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be  a  gift  of  cloth  by  the  bridegroom  to  the  bride,  and  of 
no  other  form  of  sambhandham  can  it  be  said  that 
any  formality  is  of  its  essence  '*  (;i). 

With  reference  to  the  legal  results  of  a  sambhandham,  whether  it 
it  is  admitted  that  exactly  the  same  form  is  frequently  lepai  marrirgo. 
adopted  as  sanctioning  the  connection  between  a  Nambudri 
Brahman  and  a  Na5'ar  woman,  which  is  not  asserted  to 
constitute  a  marriage  ;  that  a  Nayar  woman,  who  consorts 
with  a  Nayar  man  of  suitable  rank  without  any  form  of 
marriage,is  not  put  out  of  caste, even  in  respectable  families, 
that  the  religious  teaching  of  the  Nambudri  Brahmans,  who 
are  the  priests  of  the  Nayars,  actually  denounces  chastity 
in  the  women ;  that  there  is  no  religious  element  in  the 
marriage  itself ;  and  that  the  right  of  divorce,  though  be- 
coming gradually  restricted  among  the  higher  classes  to 
fairly  justifying  causes,  practically  puts  it  in  the  power  of 
either  party  to  the  union  to  dissolve  it  at  pleasure,  the 
other  party  having  no  remedy  (o).     From  these  premises 
the  conclusion  was  drawn  by  the  Malabar  Marriage  Law 
Commission,  "  that  Marumakkathayam  was  and  still  is 
destitute  of  the  institution  of  marriage.*'     The  same  con- 
clusion   is  reached  by  those  who  have  investigated   the 
working    of   the  system  in  Cochin  and  Travancore  (p). 

This  view  is  not  inconsistent  with  the  equally  admitted 
fact  that  such  unions  are  tending  to  become  as  permanent 
as  marriages  under  the  strictest  system,  that  they  are 
guarded  with  the  utmost  jealousy,  and  that  their  violation 
is  most  savagely  avenged  (q).  Jealousy  and  vengeance 
are  not  limited  to  unions  which  are  binding  by  law. 

""(VrMaU  Mar.  Rep..  21— 24, '98. 

(o)  Mai,  Mar.  Kep.,  24,  27,  58,  64;  Madras  Census,  XIII,  228.  There  is 
nothing  to  prevent  a  womKn,  who  has  been  separated  from  her  husband,  or  after 
hin  death,  from  marryin«r  again.  Travancore  Census,  1891,  770;  Mai.  Mar. 
Rep.,  57.  The  child  born  daring  the  continuance  of  a  sumbhanilham  maiTiage  is 
presumably  the  offspring  of  the  male  partner  so  as  to  sustain  a  maintenance  order 
against  him  under  the  Criminal  Procedure  Code,  Act  V  of  1898,  s.  488. 
Venkatakrishna  Put  tar  v.  C  him  ma  Kutti,  22  Mad.,  246. 

(p)  Mai.  Mar.  Rep.,  27;  Cochin  Census,  1891,  §  178;  Travancore  Census,  1891, 
767. 

{a)  Mai.  Man.,  136  ;  Mai.  Mar.  Rep.,  102.  In  North  Malabar,  it  is  the  practice 
for  Najar  females  to  reside  in  the  tarwad  of  the  men  with  whom  tfcey  cohabit,  and, 
during  such  residence,  they  and  their  children  are  maintained  at  the  expense  of 
the  tarwad  of  the  males.     Parvati  v.  Kumaran,  6  Mad.,  341. 
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Aiya  Santana  §  IQI.  The  sexual  relations  of  those  who  are  governed 

by  Alva  Santana  law  bear  upon  their  face  less  marks  of 
license  than  those  of  the  Marumakkathayatn  classes  ;  the 
legendary  teaching  of  unchastity  by  Parasu  Rama  is  no 
part  of  their  religion.  The  Brahman  chronicles  record 
that  the  Brahmans  introduced  by  Parasu  Rama  were  driven 
out,  and  that  the  first  establishment  of  Brahmans  took 
place  in  the  eighth  century  under  the  auspices  of  Kadamba, 
the  Jain  sovereign  of  North  Canara.  When  introduced, 
they  never  assumed  the  position  in  regard  to  the  women 
of  the  country  to  which  the  Nayars  submitted  in  regard  to 
the  Nambudris  (r) .  The  fictitious  marriage  of  the  southern 
districts  was  unknown  in  Canara,  even  to  the  Bants,  who 
most  closely  resemble  the  Nayars.  Betrothal  was  the  first 
step  towards  an  actual  marriage,  and  the  marriage  was 
followed  by  cohabitation  in  the  house  of  the  husband  (s). 
Mr.  M.  Bangera,  District  Munsif  of  Mangalore,  and 
a  member  of  the  Malabar  Marriage  Law  Commission, 
says  that  the  marriage  is  held  sacred  by  the  society  to 
which  the  parties  belong,  and  Mr.  Sturrock,  C.  S.,  formerly 
Collector  and  Magistrate  of  the  district,  reported  to  the 
Commission  as  follows :  "  The  impression  formed  by  me 
during  thirteen  years*  residence  in  South  Canara  was  that, 
among  the  higher  classes,  the  Tulu  women,  who  follow  the 
Alya  Santana  rules,  enjoyed  a  reputation  for  singular 
fidehty  and  that  even  the  lower  classes  did  not  regard  the 
marriage  tie  more  lightly  than  their  neighbours,  governed 
by  other  laws.'*  It  seems  clear,  however,  that  both  the 
strictness  of  the  marriage  bond,  and  the  facility  for  escaping 
from  it  by  divorce,  are  more  matters  of  high-class  feeling 
than  of  absolute  obligation.  Men  and  women  have  an  equal 
right  to  effect  a  divorce.  It  is  said  that  divorce  is  effected 
generally  on  reasonable  grounds,  such  as  adultery,  and  dis- 
obedience on  the  part  of  the  wife,  and  cruelty  on  the  part  of 
the  husband.  **  But  it  is  not  uncommon  among  the  lower 
classes  to  get  divorce  effected  on  insufficient  grounds,  or  at 

(r)  S.  Can.  Man.,  I,  1»4,  142.     As  to  the  Bants,  see  ibid.,  54,  156. 
i«)  S.  Can.  Man.,  I,  160;  Mai.  Mar.  Rep.,  107,  109. 
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the  mere  will  and  pleasure  of  either  the  husband  or  the 
Tvife.  Such  conduct  is,  however,  looked  down  upon  by 
society  with  disapprobation "  (t).  This  was  the  view 
upon  which  the  High  Court  acted  in  two  cases,  where  it 
decided  that  the  relation  of  husband  and  wife  under  Alya 
Santana  law  did  not  constitute  a  marriage  which  could  be 
either  enforced  or  protected  (u).  The  Alya  Santana  races 
do  not  intermarry  with  Nayars  or  Tiyars,  and  the  rules 
of  anuloma  and  pratiloma,  which  allow  men  of  superior 
classes  to  enter  into  sambhandham  with  women  of  inferior 
classes  are  not  practised  among  them.  Persons  of  the 
same  lali  or  gotra  are  also  incapable  of  marriage  xmion, 
and  even  sexual  intercourse  between  persons  so  connected 
entails  loss  of  caste  (v). 

Widows  are  allowed  to  marry,  but  the  exercise  of  the  Widow  marriage, 
privilege  is  generally  confined  to  young  widows.  Those  who 
have  had  children  by  the  first  husbands  do  not  ordinarily 
remarry.  In  no  case  can  a  widow  marry  any  one  but  a 
widower.  The  gradual  tendency  to  follow  Hindu  practices 
is  causing  permanent  widowhood  to  be  looked  upon  as 
more  respectable  {w). 

§  102.  The  Nambudri  Brahmans,  with  only  rare  excep-  Numbudri 
tions,  follow  the  Makkathayam  law,  in  which  descent  from  ™*"***f*^ 
father  to  son  proceeds  on  the  usual  principles.  The 
peculiarity  of  their  marriage  system  is  that  only  the 
eldest  son  can  marry  (x).  This  rule  is  supplemented  by 
the  practice  that  the  younger  members  should  form  con- 
nections with  the  Nayar  women.  Such  unions  are  fre- 
quently dignified  with  the  ceremonials  of  a  Nayar  marriage 
but  they  have  no  binding  efficacy.  Among  the  kovilogams, 
or  families  of  the  ancient  rulers,  the   ladies  go  through  a 

(<i  Mai.  Mar.  Hep.,  10H«  109,  110;  S.  Can.  Man.,  I,  142. 

(I*)  Higadi  r.  Tonga,  4  Mad.  H.  C,  196;  Koraga  v.  Reg.,  6  Mad.,  874.  An 
iicX  to  enable  persons  following  the  Marumakkathayam  or  Alya  Santana  law  (o 
adopt  a  form  of  marriage,  which  shall  be  considered  legally  binding,  has  now 
been  passed  by  tbe  Madras  Legislature,  Madras  Act  IV  of  1896. 

(p)  Mai.  Mar.  Rep.,  37,  75, 106;  8.  Can.  Man.,  I,  148,  160. 

{w)  Mai  Mar.  Rep.,  7.5,  10;  S.  Can.  Man.,  1,  143,  161. 

{x)  This  is  tlie  69th  of  the  64  rules  called  Kerala  Anacharam,  said  to  have 
been  promolgated  bySankara  Acharya  in  A.  D.  825.  Mai.  Man.,  I,  156.  The 
peeaharities  of  the  law,  which  gorems  Nambadri  Bralimans,  were  discnssed  in 
the  case  of  Vasudevan  v.  Secretary  of  State^  11  Mad.,  157. 


Digitized  by 


Google 


128  MARRIAGE    AND   SONSHIP.        [CHAP.  IV,  PARA.  102.] 

ceremony  before  maturity  similar  to  the  tali-kettu-kaly- 
anam.  Anyone  who  wishes  to  do  so  may  then  consort 
with  the  person  who  ties  on  the  tali.  "  If  not,  she  con- 
sorts with  a  Nambudri  Brahman  without  any  further 
formality  or  ceremony,  and,  after  a  time,  she  is  free  to  put 
him  away  at  her  pleasure,  and  take  another  Nambudri  in 
his  place  with  the  consent  of  her  karnavan  and  protector,, 
the  senior  Kajah  of  the  kovilogam,  for  the  time  being.*" 
In  any  case  the  Nambudri  is  maintained  by  his  own 
family,  while  his  offspring  is  incorporated  into  the  family 
of  its  mother  (y). 
Adult  marriage       It  follows  from  this  arrangement  that  the  Nambudri 

of  women.  .       .  . 

women  find  it  difficult  toprovide  themselves  with  husbands. 
Accordingly  the  rule  of  Hindu  law,  which  requires  every 
girl  to  be  married  before  puberty,  does  not  exist  in  their  case. 
They  can  be  married  at  any  age,  and  frequently  never  are 
married.  In  the  case  of  those  who  die  unmarried,  the  corpse 
cannot  be  burnt  till  a  marriage  ceremony  is  performed,, 
which,  in  the  time  of  the  Abb6  Dubois,  was  carried  out  to 
the  extreme  limits  of  realism ;  but  at  present  is  said  to- 
consist  in  the  tying  of  a  tali  string  round  the  neck  of  the 
corpse  while  lying  at  the  funeral  pile  (z). 

Among  the  limited  class  of  Nambudri  Brahmans,  who 
follow  Marumakkathayam  law,  marriage  is  said  to  be 
**  solemnised  with  all  the  religious  ceremonies  that  are 
undergone  with  every  Brahman  marriage  in  India.  The 
homam,  the  mantrams,  the  Saptapadi  ceremonies  are 
rigidly  and  strictly  observed"  (a). 

In  the  case  of  all  Brahman  marriages,  whether  of  Nambu- 
dris  or  others,  wndow  marriages  are  strictly  forbidden  (6). 
Neither  husband  nor  wife  can  divorce  the  other  except  on 
the  ground  of  excommunication  from  caste  (c). 

Oj)  Mai.  Mar.  Rep.,  24,  63;  Cochin  Census,  1891,  §  175;  Travancore  Census, 
1891,683. 

is)  Mai.  Mar.  Rep.,  8,  57;  Mai.  Man.,  127;  Dubois,  17;  Cochin  Census, 
1891,  §  175.  (a)  Mai.  Mar.  Rep..  103. 

(6)  Mai.  Mar.  Rep.,  57,  103;  Travancore  Census,  1891,  686;  Cochin  Census^ 
1891,  §  181.  (c)  Travancore  Census,  1891,  683;  Mai.  Man.,  126. 
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CHAPTEK  V. 

FAMILY  RELATIONS. 

Adoption, 

§  103.  Thbrb  is  a  singular  disproportion  between  the  Little notioed in 
spflbce  necessarily  devoted  to  adoption  in  the  English  ^^^  ^ '^^** 
works  on  Hindu  law,  and  tnat  which  it  occupies  in  the 
early  law-books.  One  might  read  through  all  the  texts 
from  the  Sutra  writers  down  to  the  Daya  Bhaga  without 
discovering  that  adoption  is  a  matter  of  any  prominence 
in  the  Hindu  system.  But  for  the  two  treatises  translated 
by  Mr.  Sutherland,  it  may  almost  be  affirmed  that  Eng- 
lishmen would  never  have  discovered  the  fact  at  all. 
Even  in  Jagannatha's  Digest,  the  subject  only  takes  up 
thirty-two  pages.  The  fact  is  that  the  law  of  adoption,  as 
at  present  administered,  is  a  purely  modern  development 
from  a  very  few  old  texts.  The  very  absence  of  direct 
authority  has  caused  an  immense  growth  of  subtleties  and 
refinements.  The  effect  that  every  adoption  must  have 
upon  the  devolution  of  property  causes  every  case  that 
can  be  disputed  to  be  brought  into  Court.  Fresh  rules 
are  imagined,  or  invented.  Notwithstanding  the  spiritual 
benefits,  which  are  supposed  to  follow  from  the  practice,  it 
is  doubtful  whether  it  would  ever  be  heard  of,  if  an  adopt- 
ed son  was  not  also  an  heir.  Paupers  have  souls  to  be 
saved ;  but  they  are  not  in  the  habit  of  adopting. 

§  104.  I  have  already  (§  68)  pointed  out  the  advantages  importance  of 
which  all  early  races  would  derive  from  the  possession  of 
sons,  and  the  peculiar  necessity  for  male  offspring  which 
would  press  upon  the  Aryans,  on  account  of  their  religious 
system.  This  want  was  amply  met  by  the  early  Hindu 
law,  which  provided  twelve  sorts  of  sons,  all  of  whom  were 
competent  to  prevent  a  failure  of  obsequies,  in  the  absence 
9 


Digitized  by 


Google 


130  LAW  OP   ADOPTION.  [CHAP.  V, 

of  legitimate  issue  (a).  For  religious  purposes,  the  son  ^f 
the  appointed  daughter  seems  to  have  been  completely 
equal  in  efficacy  with  the  natural-born  son  (6),  and  where 
any  one  of  several  brothers  had  a  son,  the  latter  was  con- 
sidered to  be  the  son  of  all  the  brothers ;  Eulluka  Bhatta 
actually  adds  a  gloss  :  "  So  that  if  such  nephew  would  be 
the  heir,  the  uncles  have  no  power  to  adopt  a  son  "  ;  and 
the  same  view  was  maintained  by  Ohandesvara  and  other 
commentators  (c).  It  is  evident,  therefore,  that  in  early 
Comparative  times  the  five  sorts  of  adopted  sons  must  have  been  of 
^d^i^son.  very  secondary  importance.  Apastamba  expressly  states 
that  **  the  gift  or  acceptance  of  a  son,  and  the  right  to  buy 
or  sell  a  child,  is  not  recognized"  (d).  And  Katyayana 
permits  the  gift,  or  sale,  of  a  son  during  a  season  of 
distress,  but  not  otherwise  («).  The  same  low  estimation 
of  adopted  sons  is  evidenced  by  the  rank  which  they 
occupied  in  the  order  of  sons.  A  reference  to  the  table 
which  accompanies  §  68  will  show  that,  out  of  fourteen 
authorities  there  quoted,  only  five  place  even  the  dattaka 
among  the  first  six.  Now  this  is  not  a  mere  matter  of 
arrangement,  for  they  all,  without  exception,  give  rights 
of  inheritance  to  the  first  six  sons,  which  are  denied  to  the 
remaining  six.  No  doubt  Manu  is  one  of  the  five  who 
1  thus   favours   the   adopted  son.     But   it   may   be  ques- 

tioned whether  his  text  has  not  undergone  an  alteration 
in  that  respect.  Both  Yajnavalkya  and  Narada,  who  were 
subsequent  to  Manu,  place  the  adopted  among  the  later  six. 
Narada  expressly  states  that  he  took  Manu  as  the  basis  of 
his  work.  An  examination  of  the  marginal  references  in 
Stenzler's  Yajnavalkya  will  establish  that  he  did  the  same. 
It  will  be  seen  by  the  table  that  these  two  agree  much 
more  closely  with  each  other  than  either  does  with  Manu 

(a)  Manu,  ix.,  §  ISO;  of.  §  161,  which,  as  explained  by  Kullaka  Bhatta,  eeema 
to  be  an  interpolation,  introduced  when  subsidiary  eons  had  become  obsolete. 
Vrihaspati,  Dattaka  Chandrika,  i.,  §  8. 

{b)  Vishnu,  xv.,  §  47;  Manu,  ix.,  §  217-189. 

(e)  Vasishtha,  xvii.,  §  8;  Vishnu,  xt.,  §  42,  Manu,  ix.,  S  182;  8  Dig.,  266 ;  Dai. 
taka  Chandrika,  i.,  §  21.  {d)  Apaatamba,  u.,  18 ;  vi,  $  11. 

(e)  Dattaka  Mimamsa,  i.,  §  7,  8;  Mitakshara,  i.,  11,  §  10  refers  this  prohibition 
io  the  giver  not  the  taker  of  the  son.    A  contrary  view  was  taken  by  Apararka. 
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as  it  now  stands.  It  is  difficult  to  account  for  their  differ- 
ing from  so  high  an  authority,  if  they  had  before  them  the 
text  which  we  possess.  In  any  case,  the  mere  fact  that 
differences  of  opinion  did  exist  on  such  a  point  would  seem 
to  show  that  it  had  not  assumed  any  great  prominence. 

§  105.  When  the  number  of  subsidiary  sons  was  dimi-  Diminished 
nished  from  the  causes  I  have  already  suggested  (§  78),o?^^tionr^**  ^ 
the  importance  of  the  adopted  sons,  who  alone  were  left, 
would  naturally  increase.  Even  where  a  brother's  son 
existed,  though  he  might  procure  lor  his  uncle  all  the 
required  spiritual  blessings,  still  an  adoption  would  be 
necessary,  ''  for  the  celebration  of  name,  and  the  due 
perpetuation  of  lineage"  (/).  As  partition  and  self- 
acquisition  became  more  common,  the  latter  objects  would 
naturally  be  more  desired.  It  is  singular,  then,  that  we 
should  find  the  same  diminution  exhibiting  itself  in  the 
forms  of  adoption  (g).  The  explanation  is  probably  to  be 
found  in  the  growth  of  Brahmanical  influence,  and  the 
consequent  prominence  given  to  the  religious  principle.  If 
the  primary  object  of  adoption  was  to  gratify  the  manes  of 
the  ancestors  by  annual  offerings,  it  was  necessary  to  1 
delude  the  maneSf  as  it  were,  into  the  idea  that  the  offerer  | 
really  was  their  descendant.  He  was  to  look  as  much  like 
a  real  son  as  possible,  and  certainly  not  to  be  one  who 
could  never  have  been  a  son.  Hence  arose  that  body  of 
rules  which  were  evolved  out  of  the  phrase  of  Qaunaka, 
that  he  must  be  "  the  reflection  of  a  son"  (A).     He  was  to 

(/)  Dattoka  Chandrika,  i.,  §  22;  V.  Darp.,  789. 

(^)  In  addition  to  the  general  authorities  cited,  ante  §  78,  see  as  to  the  obso- 
leteness of  the  KrUa  form,  1  Stra.  H.  L.,  132;  1  N.  C,  72;  Eahan  Kishtn-  v. 
Haris  Chandra,  13  B.  L.  B.,  Appz.  42;  S.  C,  21  Suth.,  381.  As  to  the  Svayam- 
datta,  Bash^tiappa  v.  Skivlingappa,  10  Bom.  H.  C,  266.  As  to  a  form  called 
palukpatro,  Kalee  Ohunder  v.  Sneeb  Chunder^  2  Suth. ,  281 .  Other  forms  might 
perhaps  be  valid,  when  sanctioned  by  local  custom,  as  the  Krita  system  is  said 
still  to  exist  among  the  Gosains,  1  W.  MaoN.,  101. 

{h)  Dattaka  Blimamsa,  v.,  §  16.  It  seems  possible  that  this  metaphor  is  itself 
a  mistake.  Dr.  BUhler  translates  the  yerse,  *'  He  then  should  adorn  the  child, 
which  (now)  resembles  a  son  of  the  receiver's  body ;  that  is,  which  has  come  to 
resemble  a  son  by  the  previous  ceremony  of  ^ving  and  receiving.  See  Journal, 
As.  Soc.  Bengal,  1866,  art.  OawMtka  8mrit%.  The  translation,  as  given  in  the 
Dfcttaka  Mimamsa,  is,  however,  followed  by  Mr.  Cblapohandra  Sarkar,  at 
p.  906  of  his  work  on  adoption,  and  by  Mr.  Mandlik,  p.  62,  in  his  translation 


Digitized  by 


Google 
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be  a  person  whose  mother  might  have  been  married  by 
the  adopter  (i)  ;  he  was  to  be  of  the  same  class ;  he  was 
to  be  so  young  that  his  ceremonies  might  all  be  performed 
in  the  adoptive  family  ;  he  was  to  be  absolutely  severed 
from  his  natural  family,  and  to  become  so  completely  a 
part  of  his  new  family  as  to  be  unable  to  marry  within  its 
limits.  His  introduction  into  the  family  must  appear 
to  be  a  matter  of  love  and  free-will,  unsullied  by  every 
mercenary  element.  All  these  restrictions  had  the  effect 
of  eliminating  the  other  forms  of  adoption,  and  leaving  the 
I    dattaka  alone  in  force. 

Influence  of  §  106.  It   must   uot   be   supposed   that   the   religious 

sepniar  motives,  motive  for  adoption  ever  excluded  the  secular  motive. 
The  spiritual  theory  operated  strongly  upon  the  Shastries 
who  invented  the  rule ;  but  those  who  followed  them  were, 
in  all  probability,  generally  unconscious  of  any  other  aim 
than  that  of  securing  an  heir,  on  whom  to  lavish  the  family 
affection  which  is  so  strong  among  Hindus.  The  propriety 
of  this  motive  was  admitted  by  the  Sanskrit  writers  them- 
selves. In  the  ceremonial  for  adoption  given  by  Baud- 
hayana,  the  adopter  receives  the  child  with  the  words : 
"  I  take  thee  for  the  fulfilment  of  religious  duties.  I  take 
thee  to  continue  the  line  of  my  ancestors  "  (k).  A  text 
which  is  by  some  attributed  to  Manu  states  that  "  a  son  of 
any  description  must  be  anxiously  adopted  by  one  who  has 
none,  for  the  sake  of  the  funeral  cake,  water  and  solemn 
rites,  and  for  the  celebrity  of  his  name*'  (I).  And  the 
author  of  the  Dattaka  Chandrika  admits  that  even  where 
no  spiritual  necessity  exists,  a  son  may,  and  even  ought  to  be 
adopted,  for  "  the  celebration  of  name,  and  the  due  perpet- 
uation of  lineage"  (m).     In  fact,  the  earliest  instances 


of  the  Mftyakha  where  the  passage  occurs  in  fall,  and  was  accepted  in  preference 
to  that  of  Dr.  BUhler  by  Banerji,  J.,  17  All.,  p.  321.  Edge^  C.  J.,  was  of  the 
opposite  opinion,  ibid.f  p.  886. 

(t)  It  will  be  seen  {post  §  186)  that  t)ie  origin  and  scope  of  this  rule  is  open 
to  much  doubt. 

(k)  The  whole  passage  is  translated  by  Dr.  Biihler  in  his  article  on  ^annaka, 
Journ.  As.  Soc.  Bengal,  1866,  and  in  his  edition  of  Bandhayana,  vii.,  6. 

[l)  Dattaka  Chandrika.  i.,  §  9 ;  8  Dig.,  297.  (m)  Ibid.,  §  22. 
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of  adoption  found  in  Hindu  legend  are  adoption  of 
daughters  (n).  The  Thesawaleme  shows  that  such  adop- 
tions were  practised  among  the  Tamil  races  of  Southern 
India  (o).  At  the  present  day  the  Bheels  carry  away  girls 
by  force  for  wives,  and  then,  with  a  zeal  for  fiction  which 
is  interesting  among  savages,  adopt  them  into  one  family, 
that  they  may  marry  them  into  another  (p) .  The  Kritrvma 
form  of  adoption,  which  is  still  in  force  in  Mithila,  and  Adoptions 
which,  in  several  particulars,  strongly  resembles  that  BSSLSSoja 
which  is  practised  in  Jaffna,  has  no  connection  with  reli-  '•^■^ 
gious  ideas,  and  is  wholly  non-Brahmanical.  Among  the 
tribes  who  have  not  come  under  Brahmanical  influence, 
we  find  that  adoption  is  equally  practised ;  but  without 
any  of  those  rules  which  spring  from  the  religious  fiction. 
One  Sanskrit  purist  actually  laid  it  down  that  Sudras 
could  not  adopt,  as  they  were  incompetent  to  perform  the 
proper  religious  rites  (g).  As  a  matter  of  fact  they  always 
did  adopt ;  but  were  expressly  freed  from  the  restrictions 
which  fettered  the  higher  classes.  They  not  only  might, 
but  ought  to,  adopt  the  son  of  a  sister,  or  of  a  daughter, 
who  was  forbidden  to  others ;  and  they  might  take,  as 
their  son,  a  person  of  any  age,  and  even  a  married  man  (r) ; 
that  is  to  say,  they  adopted  persons  who  made  no  pretence 
to  religious  fitness,  but  who  were  perfectly  suitable  for  all 
other  objects.  So,  in  the  Punjab,  adoption  is  common  to 
the  Jats,  Sikhs,  and  even  to  the  Muhammedans,  just  as  in 
other  parts  of  India.  But  with  them  the  object  is  simply 
to  make  an  heir.  "  The  religious  notion  of  a  mystical 
second  birth  is  not  imported  into  the  transaction."  No 
religious  ceremonies  are  used.  There  is  no  exclusion  of 
an  only  son,  or  of  the  son  of  a  daughter,  or  of  a  sister,  nor 
is  there  any  limit  of  age.  Of  later  years,  however,  a  ten- 
dency to  introduce  these  Brahmanical  rules  is  showing 
itself.  The  explanation  given  by  Mr.  Justice  Campbell  is 
interesting,  as  illustrating  the  way  in  which  the  process 

in)  See  DatUka  Mimamsa,  tu.,  $  30—38.  (o)  Thesawaleme,  ii.,  fi  4. 

(p)  Lyall,  Asiatic  Studies,  163. 

{q)  Vachespiiti,  cited  Dattaka  Mimamsa,  i.,  §  26.        (r)  See  post  §  186,  141. 
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lias  often  taken  place  : — "  In  Sikh  times  when  the  land 
was  of  little  value,  and  young  men  of  much  value,  the 
introduction  of  a  new  boy  into  the  community  was  proba- 
bly looked  on  with  satisfaction.  But  by  the  time  of  our 
regular  settlements  the  value  of  land  was  discovered,  and 
the  brotherhood  would  naturally  look  to  the  chances  of 
dividing  the  land  of  an  heirless  co-sharer,  rather  than  to 
the  introduction  of  an  extra  hand  to  share  in  the  profits, 
which  had  begun  to  be  considerable.  Hence  the  main 
body  of  a  tribe  would  be  inclined  to  enter  as  a  custom 
what  they  wished  should  be  the  custom,  and  unless  there 
were  men  with  interests  to  defend,  the  general  wish  for 
the  future  was  entered  without  protest  "  (5).  Among  the 
Jain  dissenters,  and  in  the  Talabda  Koli  caste  in  Western 
India,  adoption  is  also  practised,  but  without  any  religious 
significance  attached  to  it  {t).  It  is  now,  however,  estab- 
lished by  decision  that  the  Jains  have  so  completely 
adopted  Hindu  law,  that  even  rules  of  the  law  of  adoption 
which  depend  on  principles  quite  foreign  to  their  belief 
will  be  applied  to  them,  in  the  absence  of  proof  of  some 
contrary  usage  (u).  Among  the  Ooriya  Rajahs  of  Ganjam, 
who  are  Kshatriyas,  the  exequial  rites  are  always  perform- 
ed by  a  Brahman  official,  who  is  permanently  attached  to 
the  family,  and  who  is  called  the  son-Brahman  (r).  Yet 
these  Rajahs  invariably  adopt,  as  might  be  expected, 
where  an  old  feudality  has  to  be  maintained.  In  Jaflfna, 
the  Tamil  people  adopt  both  boys  and  girls,  and  so  little 
is  there  any  idea  of  a  new  birth  into  the  family,  that  the 
adopted  son  can  marry  a  natural-born  daughter  of  the 
adopting  parents ;  and,  where  both  a  boy  and  girl  are 
adopted,  they  can  intermarry  {w).     The  secular  character 

Punjab  Cttit.,  7B— «3. 

Sheo  Singh  v.  Mt.  Dakho,  6  N.-W.  P.,  882,  892,  affd.  6  I.  A.,  bl ;  8.  C, 
I.,  688;  Bhala  Nahana  v.  Parbhu,  2  Bom.,  67. 
lu)  Amava  v.  Mahadganda,  22  Bom.,  416,  p.  422. 

{v)  This  usage  wa8  frequently  proved  in  oases  in  which  I  was  counsel.     For 
instance,  in  the  case  of  the  Seerghur  succession,  and  that  of  the  Chinna  Kimedy 


«    Pi 

it)  Si 

1  All.,  ( 


taluq  (fanimirazu  v.  PaniinUy  6  Mad.  H.  C,  801 ;  Baghanadha  v.  BroMo- 
kUhorOy  8  I.  A.,  154 ;  8.  C,  I  Mad.,  69 ;  S.  C.  25  Suth.,  291 ),  but  the  custom  haa 
not  been  noticed  in  either  of  the  reports.  It  was  fully  set  out  in  the  evidence. 
It  is  stated  in  a  more  recent  case,  11  Mad.,  289.  {w)  Thesawaleme,  ii.,  §  4. 
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of  the  transaction  is  even  more  forcibly  shown  by  the 
circumstance  that  the  person  who  makes  the  adoption 
must  obtain  the  consent  of  his  heirs.  If  they  withhold 
it,  their  rights  of  inheritance  will  be  unaffected  (x). 
These  facts  appear  to  be  of  much  weight  in  support  of 
the  suggestion  I  have  already  made  (S  10),  that  the  spiri- 
tual theory  is  not  the  sole  object  of  an  adoption,  even  upon 
Brahmanical  prmciples,  and  that  it  can  only  be  applied 
with  the  greatest  possible  caution  in  the  case  of  non- Aryan 
tribes,  or  such  as  dissent  from  orthodox  Hinduism  (y). 

§  107.  The  whole  Sanskrit  law  of  adoption  is  evolved  Early 
from  two  texts  and  a  metaphor.     The  metaphor  (if  it  is 
not  itselC  a  mis-translation)  is  that  of  (^^aunaka,  that  the  boy 
to  be  adopted  must  be  **  the  reflection  of  a  son  "  (§  105, 
note  (h) ).     The  texts  are  those  of  Manu  and  Vasishtha. 

Manu  says  (z)  :  **  He  whom  his  father  or  mother  gives 
to  another  as  his  son,  provided  that  the  donee  have  no 
issue,  if  the  boy  be  of  the  same  class,  and  affectionately 
disposed,  is  considered  as  a  son  given,  the  gift  being 
confirmed  by  pouring  water.  " 

Vasishtha  says  (a)  :  "  A  son  formed  of  seminal  fluids 
and  of  blood,  proceeds  from  his  father  and  mother  as  an 
effect  from  its  cause.  Both  parents  have  power  to  sell,  or 
to  desert  him.  But  let  no  man  give,  or  accept,  an  only 
son,  since  he  must  remain  to  raise  up  a  progeny  for  the 
obsequies  of  ancestors.  Nor  let  a  woman  give,  or  accept, 
a  son,  unless  with  the  assent  of  her  lord.  He  who  means 
to  adopt  a  son  must  assemble  his  kinsmen,  give  humble 

(«)  Ibid.,  ii.,  $  1,  6,  b ;  see  poat  ^  121),  note. 

(t/)  Where  the  family,  being  non- Hindu  by  origin,  has  adopted  Hinduism  in 
part,  though  not  entirely,  the  onus  lies  on  those  who  set  up  an  adoption  to  show 
that  this  part  of  the  Hindu  law  has  been  incorporated  in  the  lamily  usage. 
Where  a  family  is  governed  by  Hindu  law,  it  may  be  possible  to  moke  out  a 
usage  forbidding  adoption.  It  is  evident,  however,  that  it  would  be  very  diffi- 
cult to  establish  a  negative  usage  of  such  a  nature.  Fanindra  Deb  v.  Bajeawar 
Da$,  12  I.  A.,  72;  8.  C,  11  Cal.,  463. 

(m)  Maun,  ix.,  1 168. 

(a)  zv.,  1  — 8 ;  8  Dig.,  242.  The  passage  from  the  Grihyasutra  of  Baudhayana, 
translated  by  Dr.  Btihler  in  the  Journal  As.  Soc.  Bengal,  1S66,  art.  Gav/naka 
Smriti,  is  almost  word  for  word  the  same,  but  contains  no  limitation  as  to  relation- 
ship of  olase.  See  also  the  passage  from  ^unaka  on  Adoption,  translated  in  the 
same  article,  which  is  alto  given  V.  May.,  iv.,  6,  §  8. 


L»*-f  . 


Digitized  by 


Google 


186  LAW  OP  ADOPTION.  [CHAP.  V. 

notice  to  the  king  and  then  having  made  an  oblation  to 
fire  with  words  from  the  Veda,  in  the  midst  of  his 
dwelling-house,  he  may  receive,  as  his  son  by  ado]ption,  a 
boy  nearly  allied  to  him,  or  (on  failure  of  such)  even  one 
remotely  allied.  But  if  doubt  arise,  let  him  treat  the 
remote  kinsman  as  a  Sudra.  The  class  ought  to  be 
known,  for  through  one  son  the  adopter  rescues  many 
ancestors.  ** 

These  texts  only  apply  to  the  Dattaka  form.  The 
Kritrima,  which  prevails  in  Mithila,  but  nowhere  else, 
will  be  treated  of  subsequently.  From  this  small 
beginning  a  body  of  law  has  been  developed,  which  wilf 
be  considered  under  the  following  heads  : — First,  who 
may  take  in  adoption ;  Second,  who  may  give  in 
adoption  (§  131) ;  Third,  who  may  be  adopted  (§  136)  ; 
Fourth,  the  ceremonies  necessary  to  an  adoption  (§  160) ; 
Fifth,  the  evidence  of  adoption  (§  157) ;  Sixth,  the 
results  of  adoption  (§  164). 

Adopter  mQBt be  §  108.  FiRST,  Who  MAY  ADOPT. — An  adoption  may 
without  lamxe.  either  be  made  by  the  man  himself,  or  by  his  widow  on 
his  behalf.  But  in  either  case  it  is  a  condition  precedent 
that  he  should  be  without  issue  at  the  time  of 
adoption  (b).  Issue  is  taken  in  the  wide  sense  peculiar 
to  the  term  in  Hindu  law,  as  including  three  direct 
descents  in  the  male  line.  Accordingly,  if  a  man  has  a 
son,  grandson,  or  great-grandson  actually  alive,  he  is 
precluded  from  adopting.  Because  any  one  of  such 
persons  is  his  immediate  heir,  and  is  capable  of  perform- 
ing his  funeral  rites  with  full  efl&cacy  (c).  But  the 
existence  of  a  great-great-grandson,  or  of  a  daughter's 
Only  one  8on  at  SOU  is  no  bar  to  an  adoption  (d).  Still  less  the  previous 
existence  of  issue  who  are  now  dead  (e).     Nanda  Pandita 

(&)  The  same  role  prevailed  as  regards  adoption  hoth  in  Greece  and  Rome. 
It  is  sinji^alar  that  the  earliest  instance  of  adoption  is  that  in  the  Rigyeda,  where 
Visvamitra,  who  had  at  the  time  a  hundred  Hying  sons,  adopted  Bnnahsepa. 
v.  N.  Mandlik.  464. 

(o)  Dattaka  Mimamsa,  i.,  §  IS;  Dattaka  Chandrika,  i.,  §  6. 

(d)  F.  MacN.,  149;  1  W.  MacN.,  66,  note. 

(e)  Cankha.    Dattaka  Mimamsa,  i.,  §  4;  Dattaka  Chandrikd,  i.,  §  4. 
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in  discussing  this  subject  suggests,  upon  the  authority  of  a 
legend  in  the  Purana,  that  an  adoption  might  be  valid  even 
during  the  life  of  a  natural-born  son,  if  made  with  the 
consent  of  the  latter ;  and  in  Bengal  the  validity  of  such 
an  adoption  has  been  maintained,  and  also  that  of  two 
successive  adoptions,  the  latter  of  which  was  made  while 
the  son  first  adopted  was  still  alive  (/).  But  the  contrary 
rule  is  now  established ;  and  it  is  settled  that  a  man  cannot 
have  two  adopted  sons  at  the  same  time,  though  of  course 
he  may  adopt  as  often  as  he  likes  if,  at  the  time  of  each 
successive  adoption,  he  is  without  issue  (g).  On  the  same 
principle,  the  simultaneous  adoption  of  two  or  more  sons 
is  invalid  as  to  all  (h).  And  where  an  adoption  is  invalid 
by  reason  of  the  concurrent  existence  of  a  son,  natural  or 
adopted,  the  death  of  the  latter  will  not  give  validity  to  a 
transaction  which  was  an  absolute  nullity  from  the  first  (i). 
It  is  suggested  by  Mr.  Sutherland  and  assented  to  by  Mr. 
MacNaghten,  that  if  the  son,  natural  or  adopted,  became 
an  outcast,  and  therefore  unable  to  perform  the  necessary 
funeral  rites,  an  adoption  would  be  lawful ;  and  a  practice 
to  that  effect  is  stated  to  exist  in  Bombay  (ft).  But  since 
Act  XXI  of  1850  a  son  would  not  forfeit  any  legal  right 
by  loss  of  caste.  Therefore  an  adopted  son  could  not,  by 
virtue  of  his  adoption,  step  into  his  place  on  the  ground 
that  he  had  lost  his  caste.  If  the  question  were  to  arise, 
it  is  possible  the  Courts  would  refuse  to  recognize  an 
adoption  which  could  confer  no  civil  rights.  The  question 
might,  however,  become  of  importance  on  the  death  of 
the  natural  son  without  issue. 

§    109.    It  has  been  suggested  that  an  adoption  by  a  Bachelor  or 

widoweTf 

(/)  Mt.  Solukna  v.  Hamdolal,  1  8.  0.,  324  (434) ;  Goureepershad  v.  Mt. 
Jynuday  2  S.  D.,  186  (174) ;  Steele,  45,  188. 

(g)  Bungama  v.  AteTiama,  4  M.  I.  A.,  1;  S.  C,  7  Snth.  (P.  C),  57;  Mohesh 
Narain  v.  Taruek  Nath,  QO  I.  A.,  30 ;  S.  C,  90  Cal.,  487.  Bufr  an  adoptioa 
will  not  be  invalid  because  it  is  made  in  breach  of  an  agreement  to  adopt  another 
peraon,  where  saoh  agreement  has  not  been  carried  ont.    2  Stra.  H.  L.,  115. 

(h)  Akhoy  Chwnder  v.  Kalapar  Haji,  12  I.  A.,  198;  S.  C,  12  Cal.,  406; 
Doorga  Sundari  v.  Surendra  Keshav,  12  Cal.,  686 ;  Surendra  Keihav  v. 
Doorga  SundaH,  19  I.  A.,  108;  S.O.,  19  Cal.,  518. 

(•)  Basoo  ▼.  Bnaoo,  Sffad.  Dec.  of  1856,  20. 

(k)  2  W.  MacN.,  200 ;  Steele,  42. 181. 
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bachelor,  or  a  widower,  would  be  invalid,  either  on  the 
ground  that  such  a  person  was  not  in  the  order  of  gri- 
hastha  (house-holder  or  married  man),  or  that  the  right  of 
adoption  was  only  allowed  where  the  legitimate  mode  of 
procreation  had  failed.  But  it  may  now  be  taken  as  settled 
in  British  India  that  an  adoption,  in  either  of  the  above 
cases,  would  be  valid  (Z).  In  Pondicherry  a  Brahman 
bachelor  is  considered  to  be  incapable  of  adopting  (m). 
In  one  case  the  Madras  Sudder  Court  held  that  an 
adoption  was  illegal  which  had  been  effected  during  the 
PregDancy.  pregnancy  of  the  adopter's  wife ;  not  on  the  ground  that 
she  afterwards  produced  a  son,  which  it  does  not  appear 
that  she  did,  but  because  it  was  **  of  the  essence  of  the 
power  to  adopt  that  the  party  adopting  should  be  hopeless 
of  having  issue"  (n).  This  principle,  if  sound,  would 
preclude  a  man  ever  adopting  until  extreme  old  age,  or 
until  he  was  on  his  death-bed.  It  is  also  opposed  to  the 
rules  which  provide  for  the  case  of  a  son  born  after  an 
adoption  (§  168).  Accordingly,  in  a  later  case  (1881), 
where  an  adoption  had  been  held  invalid  on  the  ground 
that  the  wife  was  at  the  time  pregnant,  and  known  to  be 
so  by  her  husband,  the  Court,  after  an  examination  of  the 
above  decision,  over-ruled  it,  and  held  the  adoption  to  be 
valid.  They  pointed  out  that  the  logical  result  of  such  a 
rule  would  be  to  suspend  an  adoption  during  the  preg- 
nancy, not  only  of  the  adopter's  wife,  but  also  of  the 
wives  of  his  sons  and  grandsons,  since  the  existence  of 
issue,  in  the  most  extended  sense  of  the  word,  is  a  bar  to 
an  adoption  (o). 

Adoption  bydie.      5  HO.  Where  a  person  is  disqualified  from  inheriting 
qiuHAed  heir,     by  any  personal  disability,  such  as  blindness,  impotence, 

(Z)  Suth.  Syn..  664,  671 ;  8  Dig.,  262;  1  W.  MocN.,  66;  2  W.  MacN.,  176; 
Ounnappa  v.  Sankappa,  Bom.  Sel.  Kad.,  202;  Naganva  y.  Subba  S<utryy 
2  Mad.  H.  C,  867 ;  ChandvaseJcharudu  v.  Bramkannay 4  Mad.  H.  C.  270 ;  Gopal 
Anant  ▼.  Narayan  OanMh,  12  Bom.,  829 ;  per  Mahmood,  J.,  12  All.,  862. 

(m)  Sorg  H.  L.,  121,  Go.  Con.,  876. 

(n)  Narayana  v.  Vedachala,  Mad.  Dec.  of  1860,  97 ;  see  Steele,  48. 

(o)  Ntigmbhuthanam  v.  Seshamma^  8  Mad.,  IbO;  ace.  Hanmant  Ram- 
Chandra  ▼  Bhimacharyat  12  Bom.,  106. 
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leprosy,  or  the  like,  a  son  whom  he  may  adopt  can  have  f 
no  higher  rights  than  himself,  and  would  be  entitled  to  I 
maintenance  only  (p).  Mr.  Sutherland  was  of  opinion  ' 
that  the  adoption  itself  would  be  valid,  in  which  case,  of 
course,  the  adopted  son  would  succeed  to  the  self-acquired 
or  separate  property  of  his  adoptive  father  (q).  On  the 
other  hand,  in  two  cases  which  Mr.  MacNaghten  cites 
with  approbation,  the  Bengal  pundits  held  that  the  capa- 
city of  a  leper  to  adopt  depended  upon  his  having  perform- 
ed the  necessary  expiation.  When  he  had  done  so  the 
adoption  was  valid.  When  he  had  not  done  so,  or  where 
the  disease  was  such  as  to  be  inexpiable,  the  adoption  was 
invalid  (r).  This  opinion  rested  on  the  ground  that  until 
expiation  he  was  unable  to  perform  the  necessary  religious 
ceremonies.  Accordingly,  the  Bengal  High  Court  decided 
that  an  adoption  was  invalid  when  effected  by  a  widow 
who  was  living  in  concubinage,  as  this  made  her  unfit  to 
take  part  in  any  religious  ceremony  (s).  In  Bombay  it 
was  contended  that  an  adoption  by  a  widow  was  invalid, 
as  she  had  not  undergone  tonsure,  and  was  therefore 
impure.  It  appeared,  however,  that  she  had  made  certain 
expiatory  gifts,  which  the  Shastras,  on  being  consulted 
previous  to  the  adoption,  had  pronounced  sufficient.  The 
Court  refused  to  allow  their  opinion  to  be  questioned.  In 
a  later  case,  where  no  such  expiation  was  proved,  the 
Court  treated  the  obstruction  as  a  mere  matter  of  religious 
ceremony,  which  was  not  of  the  essence  of  the  adop- 
tion {t).  In  a  case  before  the  Privy  Council  it  was  argued, 
and  seems  to  have  been  assumed,  that  an  adoption  would 
have  been  invalid,  if  it  had  been  made  while  the  adopter 

(p)  Daitaka  Chandrika,  vi.,  §  81 ;  Sevachetumbara  v.  ParaniLcty^  Mad.  Dec. 
of  1857,  210.  This  incapacity  is  not  recognised  by  the  Castom  of  Pondicherry, 
Sorg  H.  L.,  LOO,  Co.  Con.,  875.  In  the  Pnnjab  a  mau  who  is  blind,  impotent,  or 
lame  can  adopt,  though  the  Brahmans  deny  the  right  of  one  who  was  always 
impotent.    Punjab  Costomary  Law,  11, 154. 

(q)  Suth.  Syn..  664,  671. 

(r)  2  W.  MacN.,  201,  aoc. ;  Mitakshara,  ii..  10,  §  11 ;  Mohunt  Bhagavan  y. 
Mohunt  Boghunundun,  22  I.  A.,  94  ;  S.  C,  22  Cal.,  843. 

(a)  Sayamalal  v.  Savdamini,  5  B.  L.  R.,  362. 

(t)  Bavji  Vinayakra  v.  Lakihmibait  11  Bom.,  881,  892  ;  LakMhmibair.  Bam- 
ehandra^  22  Bom.,  590 ;  W.  &  B.,  99a 
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was  still  in  a  state  of  pollution  {u).  No  decision  was 
given  upon  the  point,  as  the  facts  which  would  have 
raised  it  were  negatived.  When  the  case  arises  it  will 
require  a  previous  determination  of  the  question,  What 
religious  ceremonies  are  necessary  to  an  adoption,  and 
who  must  take  part  in  them  ?  (v).  This  was  the  distinc- 
tion which  formed  the  ratio  decidendi  in  two  cases,  in  one 
of  which  a  Sudra  leper  was  held  entitled  to  adopt,  as  among 
Sudras  no  religious  ceremonies  are  required  for  adop- 
tion (w).  In  the  other  a  Hindu  father  who  had  become  a 
convert  to  Muhammedanism  gave  his  son,  who  had  re- 
mained a  Hindu,  in  adoption.  In  this  case  the  father 
exercised  the  right  of  giving  by  virtue  of  his  authority  as 
guardian,  but  delegated  to  the  uncle  of  the  boy  the  func- 
tion of  handing  him  over.  The  Court  doubted  whether 
this  could  have  been  done  if  the  parties  were  Brahmans, 
so  that  datta  homam  would  be  essential  (x). 

Adoption  by  §  111.  The  law  as  to  the  capacity  of  a  minor  to  adopt, 

or  to  authorise  an  adoption,  seems  also  unsettled.  The 
various  Acts  which  constitute  a  Court  of  Wards  all  con- 
tain provisions  forbidding  a  disqualified  landholder  to 
adopt  without  the  consent  of  the  Court  (y).  It  has  been 
held  that  these  provisions  do  not  apply  at  all  unless  actual 
possession  has  been  taken  by  the  Courts  of  Wards  ;  but 
that  where  they  do  apply,  they  equally  forbid  the  giving 
of  an  authority  to  adopt,  and  that  an  adoption  made  in 
violation  of   them  is  absolutely  invalid  (z).     Under  Act 

(u)  BamcUinga  v.  Sadastva,  9  M.  I.  A.,  606  ;  S.C.,  1  Suth.  (P.  C),  26. 

\v)  See  as  to  this,  post  §  162,  168,  and  ae  to  the  groands  upon  which  dis- 
ability to  inheritance  arises,  post  chap.  xix. 

Iw)  Sourindra  Mohun  v.  Siromoniy  28  Cal.,  171. 

Ix)  Sha/msing  t.  Santdbai,  26  Bom.,  661. 

ly)  Beng.  Reg.  X  of  1793,  s.  38  ;  LII  of  1803,  s.  87  (N.-W.  P.) ;  Mad.  Reg.  V 
of  1804,  8.  26 ;  Act  XXXV  of  1868,  s.  74 ;  Act  TV  of  1870,  s.  74  (B.  C.) ;  Act 
IX  of  1879  (B.C.),  B.  61.  This  last  Act  also  extends  the  prohibition  to  an 
anthority  to  adopt. 

(£)  Juntoona  v.  Bamaaoonderaif  8  I.  A.,  72;  1  Cal.,  289;  Neelkaunt  ▼. 
Anundmoyee,  S.  D.  of  1866,  218 ;  Anundmayee  v.  Shsebchunder^  9  M.  I.  A.,  287 ; 
8.  C,  2  Suth.  (P.  C),  19.  But  see  oer  PaiUifex,  J.,  Banee  Perahad  v.  Moonshee 
Syudt  26  Buth.,  192,  198.    It  has  been  held  that  the  correspouding  provision  in 


minor. 


8.  C,  2  Suth.  (P.  C),  19.  But  see  ver  Pwitifex,  J.,  Bante  Pershad  v.  Moonshes 
Syudt  26  Buth.,  192,  198.  It  has  been  held  that  the  correspouding  provision  in 
Biombay,  Act  II  of  1863,  s.  6,  cl.  2,  only  applies  as  between  Government  and  the 
person 
ties  for 
2  Bom. 


claiming  as  adopted  son,  and  cannot  be  taken  advantage  of  by  third  par- 
the  purpose  of  invalidating  the  adoption.  Vasudevanant  v.  BamkrUhnat 
.629. 
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IX  of  1875  (Majority),  §  3,  minority  in  the  case  of  Hindus 
now  extends  to  the  end  of  the  eighteenth  year,  unless  in 
cases  where  a  guardian  has  been  appointed  by  a  Court  of 
Justice,  or  where  the  minor  is  under  the  jurisdiction  of 
the  Court  of  Wards,  in  which  case  it  lasts  till  the  end  of 
the  twenty-first  year.  It  has,  however,  been  held  in 
Bengal  and  Bombay  that  both  an  actual  adoption  effected 
by  a  minor,  and  an  authority  to  adopt  given  by  him,  will 
be  valid,  provided  he  has  attained  years  of  discretion,  and 
this  opinion  appears  to  have  been  approved  by  the 
Judicial  Committee.  Mr.  Justice  Mitter  said  :  "  Every 
act  done  by  a  minor  is  not  necessarily  null  and  void. 
Those  acts  only  which  are  prejudicial  to  his  interest  can 
be  questioned  and  avoided  by  him  after  he  reaches  his 
majority.  But  no  such  prejudicial  character  can  be  predi- 
cated of  adoption  in  the  case  of  a  childless  Hindu,  and  as 
under  the  Hindu  Shastras  a  minor  who  has  arrived  at  the 
age  of  discretion  is  not  only  competent  but  bound  to 
perform  the  religious  ceremonies  prescribed  for  his  salva- 
tion, we  cannot  hold  the  adoption  made  in  this  case  to  be 
invahd,  merely  because  the  adoptive  father  was  in  the  eye 
of  the  law  a  minor  "  (a).  The  judgment  does  not  state 
when  a  Hindu  arrives  at  years  of  discretion  ;  whether  the  Age  of  cUscre- 
period  is  a  fixed  one,  or  whether  it  depends  upon  the**^* 
special  capacity  of  each  individual.  In  general,  the  Hindu 
law-books  speak  of  the  age  of  discretion  and  majority  as 
convertible  terms,  and  treat  each  period  as  being  attained 
at  the  sixteenth  year.  But  a  further  sub-division  is  stat- 
ed, viz.f  infancy  to  the  end  of  the  fourth  year,  boyhood  to 
the  end  of  the  ninth,  and  adolescence  to  the  end  of  the 
fifteenth.  This  distinction,  according  to  Jagannatha, 
regards  penance,  expiation,  and  the  like.  An  opinion  is 
also  mentioned  by  him  that  the  period  of  legal  capacity 
may  be  determined  with  reference  to  the  degree  in  which 

(a)  Rajendro  NareUn  v.  Saroda^  16  Sufeh.,  648;  Patel  Vandravan  JekUan  v. 
ManUali  15  Bom.,  666 ;  per  curia/my  Jumoona  v.  Banuuoonderait  b  I.  A..,  88  ; 
8.  C,  1  Cftl.,  389;  Mt.  Pearee  ▼.  Mt.  Hurbunaee,  19  Suth.,  127;  V.  Darp.,  770, 
where  oonflicting  opinions  are  cited. 
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Adoption  by 
wife. 


Adoption  by 
widow. 


Mithila. 


Bengal. 


a  youth  has  actually  become  conversant  with  affairs  (i). 
It  may  be  that  Mr.  Justice  Mitter  meant  that  an  adoption 
would  be  valid  if  effected  by  a  boy  between  the  ages  of 
ten  and  sixteen,  who  was  shown  to  be  capable  of  under- 
standing the  nature  of  his  act  (c).  The  actual  decision 
appears  to  have  been  as  to  an  authority  to  adopt  given  by 
the  minor.  Of  course  he  could  not  authorise  an  adoption 
which  he  could  not  effect.  The  converse  of  the  proposition 
does  not  seem  necessarily  to  follow.  An  act  done  might 
be  valid,  though  an  authority  to  do  it  might  be  invalid. 

§  112.  As  an  adoption  is  made  solely  to  the  husband 
and  for  his  benefit,  he  is  competent  to  effect  it  without  his 
wife's  assent,  and  notwithstanding  her  dissent  (d).  For 
the  same  reason,  she  can  adopt  to  no  one  but  her  husband. 
An  adoption  made  to  herself,  except  where  the  Kritrima 
lorm  is  allowed,  would  be  wholly  invalid  (6).  Nor  can 
she  ever  adopt  to  her  husband  during  his  lifetime,  except 
with  his  assent  (/).  Her  capacity  to  adopt  to  him,  after 
his  death,  whether  with  or  without  his  assent,  is  a  point 
which  has  given  rise  to  four  different  opinions,  each  of 
which  is  settled  to  be  law  in  the  province  where  it  prevails. 
"All  the  schools  accept  as  authoritative  the  text  of 
Vasishtha,  which  says,  *  Nor  let  a  woman  give  or  accept  a 
son  unless  with  the  assent  of  her  lord  '  (§  107).  But  the 
Mithila  school  apparently  takes  this  to  mean  that  the 
assent  of  the  husband  must  be  given  at  the  time  of  the 
adoption,  and  therefore  that  a  widow  cannot  receive  a  son 
in  adoption,  according  to  the  dattaka  form,  at  all  (g). 
The  Bengal  school  interprets  the   text  as   requiring  an 

(6)  1  Dig.,  291—293;  2  Dig.,  116—117;  Mitakihara  on  Loans,  cited  V. 
Dark.,  770. 

(c)  Act  IX  of  1875  (Majority)  does  not  settle  the  point,  as  s.  2  provides  that 
the  Act  is  not  to  affect  any  person  in  the  matter  of  adoption. 

(d)  Dattaka  Mimamsa,  i.,  §  22;  Bungama  y.Atchama^  4  M.  I.  A.,  2;  8.  C, 
7  8uth.  (F.  C),  57. 

(«)  Chowdry  Padum  ▼.  Koer  Oodey,  12  M.  I.  A.,  366;  8.  C.  12  Suth.  (P.  C),  1 ; 
8.  C,  2  B.  L.  R.  rP.  C).  101.  Adoptions  by  women  of  the  dancing-girl  caste 
rest  on  a  different  footing,  see  post  §  199. 

(/)  Dattaka  Mimamsa,  i.,  §  27. 

(^)  Dattaka  Mimamsa,  i.,  §  16;  Vivada  Chintamani,  74 ;  1  W.  MaoN.,  96,  100; 
Jot  Bmm  V.  Mtiaan  Dhami^  5  8.  D.,  8. 
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express  permission  given  by  the  husband  in  his  lifetime, 
but  capable  of  taking  effect  after  his  death  (h) ;     whilst  the 
Mayukha,  Eaostubha,  and  other  treatises  which  govern 
the  Mahratta  school,  explain  the  text  away  by  saying,  Mfthroto. 
^*  that  it  applies  only  to  an  adoption  made  in  the  husband's    ""^ 
lifetime,  and  is  not  to  be  taken  to  restrict  the  widow's 
power  to  do  that  which  the  general  law  prescribes  as 
bene6cial  to  her  husband's  soul  "(i).     The  same  interpre- 
tation is  put  upon  the  text  by  the  Nambudry  Brahmans 
of  the  West  Coast  (§  45)  with  the  same  result  (k).     A 
fourth   and   intermediate   view   was   established  by  the 
Judicial  Committee  in  the  case  from  which  this  quotation 
is  taken,  viz.,  that  in  Southern  India  the  want  of  the  Sonthem  indi>. 
husband's  assent  may  be  supplied  by  that  of  his  sapindas., 
The  doctrineof  the  Benares  school,  as  itprevails  in  Northern  BaiiMM. 
India,  appears  to  be  the  same  as  that  of  Bengal,  as  to  the    ^ 
necessity   for   the  husband's  assent ;  though  upon  this 
point  a  greater  difference  of  opinion  has  prevailed,  from 
the  circumstance  that  the  Viramitrodaya,  which  allows 
the  assent  of  the  kinsmen  to  be  sufficient,  is  an  authority 
in  that  province  (1).     The  result  is  that,  in  the  case  of  an 
adoption  by  a  widow,  in  Mitliila,  no  consent  is  sufficient ; 
in  Western  India  no  consent  is  required ;  in  Bengal  and 
Benares  the  husband's  assent  is  required  ;  in  Southern 
India  the  consent  either  of  the  husband  or  of  the  sapindas  is 
sufficient.  The  cases  of  Western  and  Southern  India  alone 
require  any  further  discussion.     Before  examining  them, 
it  will  be  well  to  dispose  of  the  other  matters  relating  to 
an  adoption  by  a  widow  upon  which  the  law  is  uniform. 

(h)  1  W.  MftcN.,  91,  100 ;  2  W.  MacN.,  175,  182,  183  ;  Janki  Diheh  v.  Suda 
Sheo,  1  S.  D.,  197  (262) ;  Mt.  Tara  Munee  v.  Dev.  Naraytm,  8  S.  D.,  887  (516). 

(t)  Per  curiam,  Collector  of  Madura  t.  Mootoo  Bamalinga,  12  M.  I.  A.,  485 ; 
8.  C,  1  B.  L.  R.  (P.  C),  1  ;  S.  C,  10  Snth.  (P.  C),  17;  V.  N.  Mandlilc,  463 

(k)  11  Mad.,  167,  178,  187.  A  similar  oastom  has  been  deoideo.  to  exist  in 
various  sects  of  the  Jains.    Hamabk  v.  Mandil,  27  C^al.,  879. 

{I)  Vinmit.,  ii.,  2,  8  8;  1  W.  MacN.,  91,  100 ;  2  W.  MacN.,  189 ;  ShuTmherey. 
DOrajy  2  S.  D.,  169  (216) ;  Haiman  v.  Koamar,  2  Kn.,  203  ;  Chowdry  Padum 
Singh  r.  Oodey  Singh,  12  M.  X.  A.,  360;  per  curiam,  OoUector  of  Madura  v. 
Mootoo  BametUnga,  12  M.  I.  A.,  440 ;  S.  C.  in  Court  below,  2  Mad.  H.  C,  216; 
S  Htra.  H.  L.,  92 ;  TuUhi  Bam  v.  Behari  Lai,  12  All.  (F.  B.),  828,  where  it  was 
also  held  thai  the  want  of  proper  authoriW  could  not  be  ouied  on  the  principle 
(A  factum  valet.    Semhle,  Lcua  Pa/rbhu  Lai  r.  MyVne,  14  Cal.,  401—416. 
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Mt^t*'  §  113.  No  particular  form  of  authority  is  required.    It 

may  be  given  in  writing  or  in  words  (m),  or  by  will  (n). 
It  may  also  be  conditional ;  that  is,  an  authority  to  adopt 
upon  the  happening  of  a  particular  event,  provided  an 
adoption  made  when  the  event  happened  would  be  legal. 
For  instance,  an  authority  to  a  widow  to  adopt,  in  the 
event  of  a  disagreement  between  herself  and  a  surviving 
son,  would  be  invalid,  because  the  father  himself  could 
not  adopt  so  long  as  the  son  lived  (o).  But  an  authority 
to  adopt  in  the  event  of  the  death  of  a  son  then  living 
would  be  good,  and  so  it  would  be  if  the  authority  were  to 
adopt  several  sons  in  succession,  provided  one  was  not  to 
be  adopted  till  the  other  was  dead  (p). 

Must  be  Birictiy      §  114.  The  authority  given  must  be  strictly  pursued, 
foUowed.  g^jjj  ^j^jj  neither  be  varied  from  nor  extended  (q).     If  the 

widow  is  directed  to  adopt  a  particular  boy,  she  cannot 
adopt  any  other,  even  though  he  should  be  unattainable. 
If  she  is  directed  to  adopt  a  son,  her  authority  is  exhausted 
as  soon  as  she  has  made  a  single  adoption ;  and  she  cannot 
adopt  a  second  time,  even  on  the  failure  of  the  son  first 
adopted  (r).  In  Madras,  however,  where  want  of  authority 
by  a  husband  can  be  supplied  by  the  assent  of  sapindas,  it 
has  been  held  that  where  the  husband's  will  authorised  the 
widow  to  make  an  adoption,  which  she  made,  and  on  the 
death  of  the  adopted  son  she  made  another  adoption  with 
the  consent  of  the  sapindas,  the  latter  adoption  was  also 


(m)  Fatwah,  1  Mad.  Dec.,  104  ;  percuriam^  Soondur  Koomaree  y.  OucUulhur, 
M.  I.  A.,  64  ;  S.  C,  4  Suth.  (P.  C),  116. 

(n)  Saroda  v.  Tincoiory,  1  Hyde,  223. 

(o)  Mt.  Solukna  v.  Bamdolal,  1  S.  D.,  824  (484) ;  Gopee  LaU  y.Mt.  Chund- 
rtiolee,  19  Suth.,  12  (a  Priyy  Council  case). 

(p)  Shamchunder  V.  Narayni,  2  S.  D.,  209  (279);  Bhoohun  Moyee  v.  Ram 
Kishore,  10 M.  I.  A.,  279  ;  S.  C.,  8  Suth.  (P.  C),  16  ;  Jumoona  v. Bamatoonderai, 
3  I.  A.,  72 ;  S.  C,  1  Cal.,  2b9  ;  Vellankt  v.  Venkata  Bafna  (Guntur  cage),  4 1.  A., 
1 ;  8.  C,  1  Mad.,  174  ;  S.  C,  26  Suth.,  21. 

iq)  Even  though  the  act  directed  will  be  illegal  when  done,  as  for  instance, 
that  two  widows  should  simultaneously  adopt  two  boys.  Surendra  Keshav  y. 
Doorgoaundari,  19  I.  A..  108,  p.  122 ;  8.  C,  19  Cal.,  618. 

(r)  Per  curianiy  Chowdry  Padum  v.  Koer  Oodey,  12  M.  I.  A.,  866 ;  S.  C,  12 
Suth.  (P.  C), ;  1  P.  MacN.,  166,  176  ;  1  W.  MacN.,  89,  dub. ;  Purmanund  y , 
Oomakunt,  4  8.  D.,  818  (404) ;  Goumath  r.  Amapooma,  8.  D,  of  1862.  832; 
Amirthayyan  v.  Ketharamayyan,  14  Mad.,  66 ;  but  see  contra,  Suryanarayana 
V.  Venkataramana,  26  Mad.,  681. 
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valid.  It  would  have  been  different  if  a  second  adoption 
had  been  forbidden  by  the  husband  (s).  Where  a  man 
died.leaving  his  wife  pregnant,and  authorised  her  to  adopt, 
in  case  the  son  to  be  born  should  die,  and  she  had  a  daughter, 
it  was  held  she  could  not  adopt  {t).  And  so  it  was  decided 
that  a  direction  to  a  widow  to  adopt  a  boy  along  with  a 
living  son,  which  was  illegal  and  could  not  be  carried  out, 
did  not  authorise  her  to  adopt  after  the  death  of  that  son  (u). 
But  an  authority  to  adopt  generally  authorises  the 
adoption  of  any  person  whose  affiliation  would  be  legal  (v). 
A  direction  by  a  testator  that  his  widow  should  adopt  a 
son  **  with  the  good  advice  and  opinion  of  the  manager,'* 
whom  he  had  appointed  as  a  sort  of  agent,  was  held  only 
as  a  direction,and  that  an  adoption  made  without  consulting 
him  was  valid  {w) ;  on  the  other  hand  an  authority  to  adopt 
given  by  a  testator  to  his  wife  and  executors,being  bad  as  to 
the  executors  was  held  to  be  incapable  of  execution  by  the 
widow,  the  entire  authority  being  single  and  indivisible(ir). 

In  one  case  decided  at  Madras,  the  authority  to  the  Case  of  lyah 
widow  was  contained  in  the  following  words  of  her  '  ^* 
husband's  will : — "  If  lyah  Pillav  beget  a  son,  beside  his 
present  son,  you  are  to  keep  him  to  my  lineage."  At  the 
testator's  death,  lyah  Pillay  had  no  second  son.  Sir 
Thomas  Strange  decided  that  the  widow  was  not  bound 
to  wait  indefinitely,  and  he  affirmed  the  validity  of  the 
adoption  by  her  of  another  boy  (y).  This  decision  is  can- 
vassed with  much  vigour  by  the  author  of  Considerations 
on  Hindu  Law  (z),  who  argues  that  the  authority  was 
specific ;  that  under  it  no  one  could  be  adopted  but  a  son 
of  lyah  Pillay;  that  the  widow  was  bound  to  wait  till 
after  possibility  was  extinct  of  further  issue  by  him,  and 

(•)  Par<uara  Bhattar  v.  Hangaroja,  2  Mad.,  202. 
(t)  Mohejidro  Lall  v.  Rookinnyt  1  Coryton,  42;  cited  V.  Darp.,  814. 
(u)  Jojfchundro  v.  Bhyruh,  S.  D.  of  1849,  41. 
\v)  1  Mad.  Dec;  105. 

(tt>)  Snretuira  Nandan  v.  Sailaja  Kant,  18  Cal.,  386. 

(«)  AmrUoLaU  Duti  v.  Sumomoyee,  24  Cal.,689  ;  25  Oal  ,  662 ;  27 1.  A.,  128 ; 
8.C.,27C«1..996. 
[y)  Veerapermall  v.  Narain  PiUay,  1  N.  C,  91.  («)  F.  MacN..  197. 
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then  that  the  authority  would  lapse,  from  the  failure  of 
any  object  upon  whom  it  could  be  exercised.  Sir  Thomas 
Strange,  however,  construed  the  document  as  evidencing 
a  primary  desire  to  be  represented  by  an  adopted  son, 
coupled  with  a  subsidiary  desire  that  that  son  should  have 
been  begotten  by  lyah  Pillay.  In  this  construction  he  is 
supported  by  Bombay  authorities.  "  It  is  common  for  a 
husband  authorising  an  adoption  to  specify  the  child  he 
wishes  to  be  taken.  Should  that  child  die,  or  be  refused 
by  his  parents,  the  authority  will  be  held,  at  least  in 
Bombay,  to  warrant  the  adoption  of  another  child,  unless, 
indeed,  he  said,  *  such  a  child  and  no  other.*  The 
presumption  is  that  he  desired  an  adoption  and  by 
specif jring  the  object  merely  indicated  a  preference'*  (a). 

When  power  of  §  115.  Another  limitation  to  the  right  of  adoption  has 
oaSwSc^ft-  ^®^  1*^^  down  by  the  Privy  Council,  in  some  cases 
hie  of  being     J  which  decide  that  a  widow  cannot  adopt  to  her  deceased 

exeroiaed.  |  ^  .  . 

husband  where  he  has  left  a  son,  who  has  himself  died, 
leaving  an  heir  to  his  estate.  The  first  case,  in  which 
this  point  arose,  was  that  of  Bhoobun  Moyee  v.  Bam 
Kishore  Achari  (6).  There  Gour  Kishore  died  leaving  a 
son,  Bhowahi,  and  a  widow,  Chundrabullee,  to  whom  he 
gave  an  express  authority  to  adopt  in  the  event  of  his 
son's  death.  Bhowani  married,  attained  his  majority,  and 
died,  leaving  a  widow,  but  no  issue.  Chundrabullee  then 
adopted  a  son.  Ram  Kishore,  who  sued  Bhowani's  widow 
to  recover  the  estate.  The  Privj'  Council  held  that  her 
estate  could  not  be  divested  by  the  subsequent  adoption. 
Lord  Kingsdown,  however,  went  on  to  say  "  that  at  the 
time  when  Chundrabullee  professed  to  exercise  it  the 
power  was  incapable  of  execution."  Their  Lordships 
admitted  that  Gour  Kishore  had  fixed  no  limits  to  the 
period  during  which  his  power  might  be  acted  on  by  his 
widow,  but  they  said,  ''  it  is  plain  that  some  limits  must 

(a)  W.  &  B.,  966,  followed ;  Lakthmibai  v.  Bajaji,  22  Bom.,  996. 
(6)  10  M.  I.  A.,  279 ;  S.  C,  8  Sath.  (P.  C).  15.     See  Ihis  case  referred  to  on 
another  point,  §  186. 
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be  assigned.     It  might  well  have  been  that  Bhowani  had 
left  a  son,  natural  born  or  adopted,  and  that  such  son 
had  died  himself,  leaving  a  son,  and  that  such  son  had 
attained  his  majority  in  the  lifetime  of  Chundrabullee. 
It  could  hardly  have  been  intended  that,  after  the  lapse  of 
several  successive  heirs,  a  son  should  be  adopted  to  the 
great-grandfather  of  the  last  taker,  when  all  the  spiritual 
purposes  of  a  son,  according  to  the  largest  construction  of 
them,  would  have  been  satisfied.     But  whatever  may  be 
the  intention,  would  the  law  allow  it  to  be  effected  ?   We 
rather  understand   the   Judges  below  to  have  been  of 
opinion  that,  if  Bhowani  Kishore  had  left  a  son,  or  if  a 
son  had  been  lawfully  adopted  to  him  by  his  wife  under  a 
power  legally  conferred  upon  her,  the  power  of  adoption 
given  to  Chundrabullee  would  have  been  at  an  end.     But 
it  is  difficult  to  see  what  reasons  could  be  assigned  for  such 
a  result  which  would  not  equally  apply  to  the  case  before 
us."     The  same  question  arose  again  after  the  deaths  of 
Bhowani's  widow  and  of  Chundrabullee.     Ram  Kishore 
got  into  possession  of  the  property  left  by  Gour  Kishore 
and  Bhowani.     He  was  sued  for  its  recovery  by  a  more 
distant  relation.     It  was  admitted  that  he  was  entitled  to 
hold  it,  if  his  adoption  was  valid,  and  the  High  Court  of 
Bengal  decided  in  his  favour  (c).     They  limited  the  effect 
of  the  Privy  Council  judgment  to  that  which   it   had 
actually  decided,  viz.,  that  the  plaintiff  in  the  suit  had  no 
right  to  the  property  which  he  claimed.     This  decision, 
however,  was  in  its  turn  reversed  by  the  Judicial  Com- 
mittee (d).     They  said  :  "  the  substitution  of  a  new  heir  for 
the  widow  was  no  doubt  the  question  to  be  decided,  and 
such  substitution  might  have  been  disallowed,  the  adop- 
tion being  held  valid  for  all  other  purposes,  which  is 
the  view  the  Lower  Courts  have  taken  of  the  judg- 
ment, but  their  Lordships  do  not  think  that  this  was 
intended.     They  consider  the  decision  to  be  that,  upon 

ie)  Puddo  Kumaree  y.  Juggut  Kiahore,  6  Ca].,  616. 
(a)  Pudma  Coomari  t.  Court  of  Wa/rd8,  8 1.  A.,  229. 
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the  vesting  of  the  estate  in  the  widow  of  Bhowani,  the 
power  of  adoption  was  at  an  end,  and  incapable  of  execu- 
tion and  if  the  question  had  come  before  them  without  any 
previous  decision  upon  it  they  would  have  been  of  that 
opinion.  *'  Both  these  cases  were  again  considered  and 
followed  in  a  subsequent  case  from  Madras  (e),  when  the 
facts  were  exactly  similar,  except  that  the  widow  acted 
upon  an  authority  from  her  husband's  sapindas,  given 
after  the  death  of  the  natural  born  son,  but  during  the  life 
of  his  widow.  After  her  death  the  distant  collaterals  sued 
for,  and  obtained  a  declaration  that  the  adoption  was 
wholly  invalid,  and  could  not  stand  in  the  way  of  their 
reversionary  rights.  Of  course  the  same  doctrine  would 
apply  d  fortiori  as  against  the  independent  right  of  a 
widow  in  Bombay  to  adopt  to  her  late  husband  (/). 
Fnrihar  conai-  §  116.  The  applicability  of  this  doctrine  to  cases  differ-* 
dOTfctionoftho  jjjg  jjj  their  facts  has  been  considered  in  later  cases 
in  Bengal  and  Bombay.  In  the  first  {g)  a  husband  had 
left  his  widow  authority  to  adopt  five  sons  in  succession. 
She  adopted  Kristo  Churn  who  died  twelve  years  after 
his  adoption,  apparently  unmarried.  She  then  adopted 
another  boy,  whose  right  to  succeed  to  the  husband's  pro- 
perty was  disputed  by  a  collateral  relation  of  the  husband. 
Before  the  High  Court,  the  only  point  raised  was  that 
under  the  decision  in  Bhoobun  Moyee's  case  (A)  the  power 
to  the  widow  to  make  a  second  adoption  was  incapable  of 
execution,  inasmuch  as  Eristo  Churn  had  lived  long 
enough  to  perform  all  acts  of  spiritual  benefit  for  the 
deceased,  and  it  must  be  assumed  he  had  performed  them. 
The  High  Court  found  that  the  second  adoption  was  valid. 
They  said  that  ''  an  adopted  ^n  attaining  an  age  of 
sufficient  maturity,  and  performing  the  religious  services 
enjoined  by  the  Shastras  cannot  exhaust  the  whole  of  the 
spiritual  benefit  which  a  son  is  capable  of  conferring  upon 

(0)  Thayammal  y.  Venkatrama^  14  I.  A.,  67 ;  S.  C,  10  Mad.,  205 ;  Tarachum 
V.  Suresh  Chunder,  16  1.  A.,  166;  S.  C,  17  Cal..  122. 

(/)  See  W.  &  B.,  987-991.  Itamji  v.  Qraman,  6  Bom.,  498 ;  Ke$hav  Bam- 
krUtna  v.  Oovind  Ganetk,  9  Bom.,  94. 

(^)    Bam  Soondar  v.  Surbanee  Douee,  22  Snth.,  121.  {h)  Ante  $  115. 
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the  soul  of  his  deceased  father.  Because  these  services 
are  enjoined  to  be  repeated  at  certain  stated  intervals,  and 
the  performance  of  them  on  each  successive  occasion 
secures  fresh  spiritual  benefit  to  the  soul  of  the  deceased 
father.'*  As  regards  Bhoobun  Moyee's  case,  they  proceed- 
ed to  state  their  opinion  that  the  Privy  Council  had  not 
meant  to  hold  that  the  power  was  incapable  of  execution 
for  all  purposes,  but  only  for  the  purpose  of  divesting  the 
widow  of  Bhowani  Kishore  of  her  proprietary  rights. 
This  view  can  no  longer  be  maintained  after  the  more 
recent  decisions  of  the  Judicial  Committee.  But  the  case 
before  the  High  Court  diflfered  from  the  three  cases  in  the 
Privy  Council  which  followed  and  explained  Bhoobun  * 
Moyee's  case  (i),  in  this  respect  that,  on  the  death  of 
Kristo  Churn,  the  estate  vested  in  no  one  as  his  heir, 
other  than  the  widow  who  exercised  the  power  of  adop- 
tion. In  this  respect,  the  case  may  well  stand  along 
with  the  four  already  discussed.  In  fact,  it  comes  within 
the  express  words  of  Lord  Kingsdown,  when  he  said  (k) — 
**  If  Bhowani  Kishore  had  died  unmarried,  his  mother, 
Chundrabullee  Debia,  would  have  been  his  heir,  and  the 
question  of  adoption  would  have  stood  on  quite  different 
grounds.  By  exercising  the  power  of  adoption  she  would 
have  divested  no  estate  but  her  own,  and  this  would 
have  brought  the  case  within  the  ordinary  rule.  '*  This 
language  was  adopted  by  the  Judicial  Committee  in  a 
similar  case  (I)  and  was  acted  on  by  the  Bombay  Court, 
where  after  the  death  of  a  son,  who  was  succeeded  by  the 
widow  as  his  mother,  she  made  an  adoption,  and  so  did 
her  mother-in-law.  The  adoption  by  the  mother-in-law 
was  held  invalid  as  it  would  have  divested  the  right  of  the 
mother.  That  of  the  mother  was  held  good,  as  it  devested 
no  right  but  her  own  (m).     Where,  however,  a  man  had 

(t)  8  I.  A.,  229;  U  I.  A.,  67;  16  I.  A..  166.  {k)  10  M.I.  A.,  p.  311. 

{I)  Vellanki  Venkata  v.  Venkata  Rama,  4  I.  A.,  1,  p.  9,  and  see  Veraohai  v. 
Bai  Hiraba,  30  I.  A.,  284  ;  S.  C,  27  Bora.,  492. 

(m)  Gaviappa  v.  Girimallaypa^  19  Bora., 333 ;  Payappav.  Appanna^ 23 Bom., 
327,  p.  381 ;  Venkappa  v.  Jivaji,  26  Bom.,  306.  See,  too,  Jamnabai  v.  Bay- 
chandf  7  Bom.,  225 ;  Ravji  Vinayakrav  v.  Lakshmibai,  11  Bora.,  383,  p.  397. 
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died  leaving  a  married  son,  and  his  own  widow,  and  the 
estate  passed  first  to  the  son,  and  on  his  death  to  his 
widow,  and  on  her  death,  the  father's  widow  succeeded  as 
heir  to  her  son,  it  was  held  that  her  power  of  adopting  to 
her  own  husband  was  gone  (n). 

Lord  Kingsdown's  dictum  was  the  ground  of  the  later 
decision  of  the  Bengal  High  Court  (o).  There  Jagat  Sett 
died  in  1865  leaving  an  adopted  son,  Gopal  Chand,  and  a 
widow,  Pran  Kumari.  Gopal  Chand  died  in  1868,  leaving 
a  son  Gopi  Chand,  and  he  again  died  unmarried  and 
without  issue.  On  his  death  Pran  Kumari,  who  was  his 
heir,  adopted  Jibun  Mull.  The  plaintiff,  a  distant  collateral 
relation  of  Gopi  Chand,  sued  for  a  declaration  that  he  was 
entitled  to  succeed  to  the  estate  on  the  death  of  Pran 
Kumari,  and  that  the  adoption  of  Jibun  Mull  was  invalid. 
The  High  Court  appears  to  have  admitted  that  the  adop- 
tion would  have  been  invalid  if  it  had  been  based  upon  an 
authority  to  adopt  granted  by  Jagat  Sett.  In  this  case, 
however,  the  parties  were  Jains,  and  by  Jain  law  a  widow 
can  adopt  without  authority  from  her  husband  (p).  They 
held  that  this  distinguished  the  case  from  that  of  Pudma 
Kumari  Debi  v.  The  Court  of  Wards  (q) ,  and  brought  it 
within  the  dictum  of  Lord  Kingsdown  above  quoted. 
But,  although  a  Jain  widow  can  adopt  without  any 
authority  from  her  husband,  it  is  difficult  to  suppose  that 
she  can  do  what  her  husband  could  not  have  authorised 
her  to  do.  Both  in  Madras  and  Bombay  a  widow  is 
precluded  irom  adoption  where  a  prohibition  from  her 
husband  can  be  proved  or  inferred  (r).  Can  she  be  in  a 
better  position,  where  the  law  would  have  prohibited  her 
to  act  upon  his  directions,  if  they  had  been  given  ?  (s). 

§  117.  A  widow  who  is  duly  authorised  by  her  husband, 
may  adopt  while  she  is  a  minor,  because  the  act  is  her 

(n)  Krithnarav  y.  Shankarrav^  17  Bom.,  164,/oi/d. ;  Bamkrishna  v.  Sham- 
ruo,  26Bom.,626. 


(o)  Manich  Chand  v.  Jagat  Settani,  17  Cal.,  518.  p.  686. 


PoH  $  131 
(r)  12  M.  1.  A.,  p.  U9,po8t  S  122  and  $  ISO. 
($)  Ace.  KrUhnarav  v.  Shankarrav^  17  Bom 


{q)  81.  A., 


164. 
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husband's,  and  she  is  only  the  instrument  (^).  I  presume 
the  same  rule  would  apply  in  cases  where  an  authority  by 
his  sapindas  is  requisite,  and  is  given.  In  Western  India 
it  is  stated  that  a  widow  under  the  age  of  puberty  cannot 
adopt  (u),  I  suppose  the  reason  for  the  difference  is  that 
there  the  adoption  is  the  act  of  the  widow,  for  which  no 
authority,  or  consent,  is  required. 

An  unchaste  widow  cannot  adopt  even  with  the  express  or  unchaste 
authority  of  her  husband,  because  her  dissolute  life  entails  ^*  ^^' 
a  degradation  which  renders  her  unable  to  perform  the 
necessary  ceremonies.  This  incapacity  may,  it  is  said,  be 
removed  by  performing  the  penances  proper  for  expiation. 
But  these  cannot  be  performed  during  pregnancy ;  there- 
fore, while  it  lasts,  an  unchaste  widow  cannot  possibly 
adopt  (v).  In  the  case  of  an  adoption  by  a  Vaisya  widow, 
under  authority  from  her  husband,  it  seems  to  have  been 
considered  by  the  Madras  High  Court,  though  it  was  not 
necessary  to  decide  the  point,  that  the  adoption  was  bad, 
being  made  while  the  corpse  was  still  in  house,  and  the 
widow  was  therefore  in  a  state  of  pollution  (w).  Whether 
this  ground  of  incapacity  would  apply  in  the  case  of  Sudras, 
depends  upon  the  question,  whether  in  their  case  any 
religious  ceremonies  are  necessary  (x), 

§  118.  Where  there  are  several  widows,  if  a  special  Several  widows, 
authority  has  been  given  to  one  of  them  to  adopt,  she,  of 
course,  can  act  upon  it  without  the  assent  of  the  others, 
and,  I  presume,  she  alone  could  act  upon  it  (y).  If  the 
authority  has  been  given  to  the  widows  severally,  the 
junior  may  adopt  without  the  consent  of  the  senior,  if  the 

(0.2  W.  MacN.,  180;  V.  Darp.,  769;  Motukikini  tr.  Admath,  IBCal ,  69.  In  a 
case  in  Mysore  a  qneBtion  was  raised  but  not  decided  whether  the  minor  widow 
could  repudiate  the  adoption  on  coming  of  age.  In  the  absence  of  circumstances 
showing  %\uA  the  adoption  was  bad  ab  initio  I  cannot  imagine  such  a  repudiation 
possible.    Nanammah  v.  Bamiahf  6  Mysore,  24. 

lu)  Steele,  4d  W.  ^  B.,  99b. 

(v)  Thukoo  V.  Buma,  2  Bor.,  446,  456  [488]  ;  Sayamalal  v.  Saudamini^  5 
B.  L  R.,  362,  approved  by  Mitter,  J.,  Kery  KoUtany  v.  Moneeram,  18  B.  L.  R., 
14 ;  8.  C .,  19  Sutn.,  367.  As  to  the  possibility  of  removing  by  penance  the  results 
of  unchattity,  see p«r  MUter,  J. ;  B.  C,  13  B.  L.  R.,  39. 

iw)  Banganayakamma  v.  Alwar  Setti^  13  Mud.,  p.  222. 

(x)  Ah  to  this,  see  post  §  152.  (2^)  2  Stra.  H.  L.,  91. 
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latter  refuses  to  adopt  (z).  In  Bombay,  it  is  said,  that 
where  there  are  several  widows,  the  elder  has  the  right  to 
adopt  even  without  the  consent  of  the  junior  widow, 
but  that  the  junior  widow  cannot  adopt  without  the  con- 
sent of  the  elder,  unless  the  latter  is  leading  an  irregular 
Ufe,  which  would  wholly  incapacitate  her  (a).  This  rule, 
however,  only  applies  where  both  widows  are  holding 
as  heirs  of  the  husband.  Jivanrav  left  two  widows, 
Lakshmibai  and  Kashibai,  and  died  leaving  them  and  a  son 
by  Kashibai ;  on  the  son's  death  Kashibai  inherited  as  his 
mother.  Lakshmibai  then  adopted  a  son  to  her  husband 
without  the  consent  of  Kashibai.  It  was  held  that  her 
adoption  was  invalid,  and  semble  that  it  would  not  have 
been  valid  even  if  she  had  obtained  that  consent  (6). 

§  119.  It  is  a  curious  thing,  that  while  the  husband's 
right  is  recognized  to  delegate  to  his  widow  an  authority 
to  adopt,  he  can  delegate  it  to  no  one  else,  nor  can  he  join 
anyone  else  with  her,  as  for  instance,  his  executors,  as 
joint  adopters  (c).  In  cases  where  the  assent  of  sapindas 
will  supply  the  place  of  an  authority  by  the  husband, 
that  assent  must  be  sought  for  and  acted  upon  by  the 
widow.  Where  no  authority  is  given  or  required,  equally 
the  widow  alone  can  perform  the  act  (d).  The  reason 
probably  is,  that  she  is  looked  upon,  not  merely  as  his 
agent,  but  as  the  surviving  half  of  himself  (e),  and,  there- 
fore, exercising  an  independent  discretion,  which  can 
neither  be  supplied,  nor  controlled,  by  anyone  else.  It 
is  no  doubt  upon  the  same  principle,  that  an  express 
authority,  or  even  direction,  by  a  husband  to  his  widow  to 
adopt,  is,  for  all  legal  purposes,  absolutely  non-existent 

(z)  MondaHni  v.  Adinathy  18  Cal.,  69. 

(o)  Steele.  48,  187;  W.  &  B.,  977,999;  Bakhmabai  v.  Badhabai,  6  Bom. 
H.  C.  (A.  C.  J.),  181. 

(6)  AnavdibcU  v.  Kcuhibai,  28  Bora.,  461,  see  po$t  §  195. 

(e)  Amrito  Lai  v.  Surnomoyee,  25  Cal.,  662,  aflfd.  27  I.  A.,  126 ;  S.  C,  27  Cal., 
996,  e.g.i  a  direction  by  a  testator  to  hie  son's  widow  to  adopt  might  justify  an 
adoption  to  the  son,  but  not  to  the  testator.  Karaandas  v.  Ladkavahu,  12  Bom., 
186. 

{d)  F.MacN.,202;2Stra.H.  L.,94;  Veerape^malU-  Naraiv  Pillay^llH.C., 
108;  Bhagvandas  v.  Bahnal,  10  Bom.  H.  C,  241. 

(e)  See  Vrihaspata,  3  Dig.,  468. 
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until  it  is  acted  upon.  She  cannot  be  compelled  to  act 
upon  it  unless,  and  until,  she  chooses  to  do  so  (/).  If  she 
acts  upon  it,  not  voluntarily,  but  under  the  influence  of 
coercion,  physical  or  moral,  the  adoption  is  invalid  (g). 
And  so  it  has  been  held  in  a  case  where  a  widow  adopted 
in  ignorance  of  the  legal  effect  of  her  acts  in  divesting 
her  estate  (h).  The  Court  will  not  even  recognize  the 
authority  to  the  extent  of  making  a  declaration  as  to  its 
validity  (i).  Till  she  does  act,  her  position  is  exactly  the 
same  as  it  would  be,  if  the  authority  had  never  been  given. 
If  she  would  be  the  heir  to  her  husband's  estate  in  the 
absence  of  a  son,  she  is  such  heir  until  she  chooses  to  des- 
cend from  that  position;  and  she  is  in  of  her  own  right,  and 
not  as  trustee  for  any  son  to  be  adopted  hereafter  (Jc). 
It  she  is  not  the  heir,  she  can  claim  no  greater  right  to 
interfere  with  the  management  of  the  estate,  or  to  control 
the  persons  in  possession,  than  if  she  had  no  authority.  The 
only  mode  of  giving  it  effect  is  to  act  upon  it  (Z).  If  a 
husband  directs  his  widow  to  adopt  a  particular  boy,  or  the 
child  of  a  particular  father,  she  is  under  no  obligation  to 
submit  to  any  conditions  which  the  latter  may  attempt  to 
impose  (m).  A  question  has  arisen,  but  not  been  decided, 
whether  a  widow  with  power  to  adopt  can  bind  herself  not 
to  adopt.  The  Court  refused  an  interim  injunction  against 
the  adoption,  but  there  the  matter  ended  (n).  Should  the 
case  arise  again,  it  might  affect  the  decision  to  consider  the 
nature  of  the  widow's  power ;  whether  she  was  expressly 
directed  by  her  husband  to  adopt,  or  only  allowed  to  do  so 
at  her  own  discretion,  or  whether  her  husband  had  been 
wholly  silent  on  the  point,  and  her  authority  to  adopt  arose 

(/)  Dyamoyee  v.IUubeharee,  S.D.  0/ 1852, 1013 ;  Bamundosav.  Mt.  Tarinee, 
7  M.  I.  A.,  190;  Uma  Sunduri  v.  Sourohineey  7  Cal.,  288. 

{a)  Bangajvayakamma  v.  Alwar  Setti,  18  Mad.,  214,  ^20. 

{h)  BcLyabai  v.  Bala,  7  Bom.  H.  C,  Appx.  1. 

(»)  Mt.  Peares  v.  Mt.  Hurhunsee,  19  Suth.,  127  ;  Sreemutty  Rajkoomaree  v. 
NobocoomaTj  1  Boal.,  187;  Sev.  641,  note. 

(it)  Bamundoss  v.  Mt.  Tartnee,  7  M.  I.  A.,  169,  overruling  jByawa  v.  Shaman 
S.  D.  of  1848.  762. 

{I)  Mt.  Subudra  v.  Goluknath,  7  S.  D.,  143  (166). 

(m)  Shamavahoo  v.  Dwarkadaa,  12  Bom.,  202. 

(n)  Aaaar  Purahotam  v.  Batanbai,  18  Bom.,  66. 
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from  consent  of  sapindas,  or,  in  the  West  Coast,  from  her 
own  independent  power.  Nor  is  there  any  limit  to  the 
time  during  which  a  widow  may  act  upon  the  authority 
given  to  her  (o).  In  a  Bengal  case,  an  adoption  made 
fifteen  years  after  the  husband's  death  was  supported  ;  and 
in  Bombay  cases,  the  periods  were  twenty,  twenty-five^ 
fifty-two,  and  even  seventy -one  years  (p). 

§  120.  Having  now  seen  the  effect  of  an  authority  to 
adopt  when  given  by  the  husband,  it  remains  to  examine 
the  mode  in  which  it  may  be  supplied  when  wanting. 
This  can  only  be  in  Southern  and  Western  India  and  in 
some  parts  of  Northern  India  (§§  112,  121,  130).  In 
Madras  the  balance  of  opinion  had  always  been  that,  in 
the  absence  of  authority  from  the  husband,  the  assent  of 
sapindas  was  sufficient.  Till  lately,  however,  the  pomt 
was  certainly  open  to  argument.  It  has  now  been 
definitively  settled  by  the  judgment  of  the  Privy  Council 
in  the  case  of  the  Ttamnaad  Zemindary,  and  in  several 
other  cases  which  followed,  and  were  founded  upon,  that 
decision. 

§  121.  In  the  Ramnaad  case  (?/),  the  adoption  in  dispute 
was  made  by  a  widow,  who  had  taken  as  heir  to  her  late 
husband  a  Zemindary,  which  was  his  separate  estate. 
The  adoption  was  made  with  the  assent,  original  or 
subsequent,  of  a  number  of  sapindas  of  the  last  male 
holder,  who  were  certainly  the  majority  of  the  whole 
number  then  alive,  if,  indeed,  they  did  not  constitute  the 
entire  body  of  sapindas.  The  only  question,  therefore, 
which  required  decision  was,  whether  in  Southern  India 
any  amount  of  assent  on  the  part  of  sapindas  could  give 
validity  to  an  adoption  made  by  a  widow  without  her 

(o)  F.  MacN.,  167;  1  N.  C,  111-;  Ramkiahea  v.  Mf.  Strimuttee,  3  S.  D..  867 
(489.  494). 

(^)  Anon.,  2  31.  Dig.,  18;  Bh<isker  v.  Narro  Ragoonath^  Bom.  Sel.  Rep.,  24 ; 
Brtjhhookunjee  v.  Ookoolootsaojety  IBor.,  181  [202]  ;  Nimbalkarv.  Jayavant- 
ravt  4  Bom.  H.  C.  (A.  C.  J.),  191 ;  Oiriotpa  v.  Bfiimaji  Bagunath,  9  Bom.,  68. 
See  Dukhina  v.  Rash  Beharee ,  6  Snth.,  221,  where  it  was  suggested  that  a  widow 
conld  not  act  upon  an  authority  after  twelve  years.    Sed  quaere. 

(q)  OolUctoT  of  Madura  v.  Moottoo  RamaUnga,  2  Mad.  H.  C,  206 ;  affd..  12 
M.I.  A.,  897;  S.  C.  1  B.  L.  R.  (P.  C),  1 ;  S.  C,  10  Suth.  (P.  C),  17. 
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husband's  consent.  The  HighjCourt^of^Madras,  after  an  High  Court, 
elaborate  examination  of  all  the  authorities,  came  to  the 
conclusion  that  such  an  adoption  was  valid.  They  relied 
much  on  the  theory  that  the  law  of  adoption  was  founded  ^ 
upon,  and  a  development  from,  the  old  principle  of  actual 
begetting  by  a_brother  or  sapinda.  Arguing  from  this 
analogy,  they  proceeded  to  say  (r) :  **  On  the  reason  of 
the  rule,  then,  it  seems  to  us  that  if  the  requirement  of 
consent  is  more  than  a  moral  precept,  and  it  must  never 
be  forgotten  that  in  all  Hindu  authors,  as  in  the  works 
of  all  authors  who  expound  a  system  of  positive  law,  pro- 
fessing to  be  based  upon  divine  revelation,  ethical  and  jural 
notions  are  inextricably  intermixed,  the  assent  of  any  one 
of  the  sapindas  will  suffice.  If,  however,  the  sapindas  are 
by  a  fanciful,  rather  than  a  solid,  analogy  to  be  treated  as 
a  juridical  person  in  which  the  whole  authority  of  the 
husband  is  to  be  vested,  it  would  be  wholly  contrarj'  to 
sound  jurisprudence  to  treat  the  assent  of  every  individual 
member  as  necessary.  On  the  contrary,  the  will  of  the 
majority  of  individual  members  must  be  taken  as  the  will 
of  the  body,  in  any  matter  not  manifestly  repugnant  to 
the  purpose  for  which  the  body  was  created.'* 

§  122.  The  Judicial  Committee  confirmed  this  decision 
upon  the  ground  of  positive  authority  and  precedent,  while 
declining  to  accept  the  supposed  analogy  between  adop- 
tions according  to  the  Dattaka  form,  and  the  obsolete 
practice  of  raising  up  issue  to  the  deceased  husband  by 
carnal  intercourse  with  the  widow.  They  then  proceeded 
as  follows  (s) : — 

"  It  must,  however,  be  admitted  that  the  doctrine  is  Judicial  Com- 
stated  in  the  old  treatises,  and  even  by  Mr.  Colebrooke,  "*'****• 
with  a  decree  of  vagueness  that  may  occasion  considerable 
difficulties  and  inconveniences  in  its  practical  application. 
The  que8tion,who  are  the  kinsmen  whose  assent  will  supply 

(r)  2  Bf  ^d.  H.  C,  2-(f     I  have  already  sugeested  my  belief  that  the  two  things 
were  perfectly  independent  of  each  other.     See  ante  $  66,  et  aeq. 
(«)  12  M.  I.  A.,  441  ;  8.  C,  1  B.  L.  R.  (P.  C),  1 ;  S.  C,  10  Suth.  (P.  C  ),  17. 
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the  want  of  positive  authority  from  the  deceased  husband, 
Undiridod  pro-  is  the  first  to  suggest  itself .  Where  the  husband's  family 
is  in  the  normal  condition  of  a  Hindu  family,  i.e.,  undivided, 
that  question  is  of  comparatively  easy  solution.  In  such 
a  case,  the  widow,  under  the  law  of  all  the  schools  which 
admit  this  disputed  power  of  adoption,  takes  no  interest  in 
her  husband's  share  of  the  joint  estate,  except  a  right  to 
maintenance.  And  though  the  father  of  the  husband,  if 
alive,  might,  as  the  head  of  the  family  and  the  natural 
guardian  of  the  widow,  be  competent  by  his  sole  assent  to 
authorise  an  adoption  by  her,  yet,  if  there  be  no  father,  the 
assent  of  all  the  brothers,  who,  in  default  of  adoption, 
would  take  the  husband's  share,  would  probably  be  required, 
since  it  would  be  unjust  to  allow  the  widow  to  defeat  their 
interest  by  introducing  a  new  co-parcener  against  their  will. 
Where,  however,  as  in  the  present  case,  the  widow  has 
Separate  estate,  taken  by  inheritance  the  separate  estate  of  her  husband, 
there  is  greater  dilBculty  in  laying  down  a  rule.  The 
power  to  adopt,  when  not  actually  given  by  the  husband, 
can  only  be  exercised  when  a  foundation  is  laid  for  it  in  the 
otherwise  neglected  obseiTance  of  religious  duty,  as  under- 
stood by  Hindus.  Their  Lordships  do  not  think  there  is 
any  ground  for  saying  that  the  consent  of  every  kinsman, 
however  remote,  is  essential.  The  assent  of  kinsmen 
seems  to  be  required  by  reason  of  the  presumed  incapacity 
of  women  for  independence,  rather  than  the  necessity  of 
procuring  the  consent  of  all  those  whose  possible  and 
reversionary  interest  in  the  estate  would  be  defeated  by  the 
adoption.  In  such  a  case,  therefore,  their  Lordships  think 
that  the  consent  of  the  father-in-law,  to  whom  the  law 
points  as  the  natural  guardian  and  *  venerable  protector'  of 
the  widow,  would  be  sufficient  (t).  It  is  not  easy  to  lay 
down  an  inflexible  rule  for  the  case  in  which  no  father-in- 
law  is  in  existence.  Every  such  case  must  depend  on  the 
circumstances  of  the  family.  All  that  can  be  said  is,  that 
there  should  be  such  evidence  of  the  assent  of  kinsmen  as 


{t}  So  held  in  Bombay  where  the  case  arose.   Vithoba  v.  Bapu,  15  Bom.,  110. 
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suffices  to  show  that  the  act  is  done  by  the  widow  in  the 
proper  and  bond  fide  performance  of  a  religious  duty,  and 
neither  capriciously,  nor  from  a  corrupt  motive.  In  this 
case  no  issue  raises  the  question  that  the  consents  were 
purchased,  and  not  bond  fide  obtained.  The  rights  of  an 
adopted  son  are  not  prejudiced  by  any  unauthorised  aliena- 
tion by  the  widow  which  precedes  the  adoption  which  she 
makes  ;  and  though  gifts  improperly  made  to  procure 
assent  might  be  powerful  evidence  to  show  no  adoption 
needed,  they  do  not  in  themselves  go  to  the  root  of  the 
legality  of  an  adoption. 

"  Again,  it  appears  to  their  Lordships  that,  inasmuch  as  Express  or 
the  authorities  in  favour  of  the  widow's  power  to  adopt,  Sonf  ^"^^'^^ 
with  the  assent  of  her  husband's  kinsmen,  proceed,  in  a 
great  measure,  upon  the  assumption  that  his  assent  to  this 
meritorious  act  is  to  be  implied  wherever  he  has  not  for- 
bidden it,  so  the  power  cannot  be  inferred  when  a  prohibi- 
tion by  the  husband  either  has  been  directly  expressed  by 
him,  or  can  be  reasonably  deduced  from  his  disposition  of 
his  property,  or  the  existence  of  a  direct  line  competent 
to  the  full  performance  of  religious  duties,  or  from  other 
circumstances  of  his  family,  which  aflford  no  plea  for  a 
supersession  of  heirs,  on  the  ground  of  religious  obligation 
to  adopt  a  son  in  order  to  complete,  or  fulfil,  defective 
religious  rites  "  (u). 

§  123.  Of  course,  in  all  subsequent  instances  of  adoption  Bamnaad  doo- 
by  a  widow  without  express  authority  from  her  husband,  extended.***  ^ 
the  effort  has  been  to  bring  the  case  within,  or  to  exclude 
it  from,  some  of  the  above  dicta.     I  say  dicta,  because  the 
only  point  actually  decided  wa^  that  the  assent  of  the 
gaa|ority  of  the  sapindas  was  sufficient. 

Accordingly,  in  a  Madras  case,  which  followed  shortly 
after  the  decision  of  the  Bamnaad  suit,  an  attempt  was 

(ti)  The  practice  in  the  Punjab  appears  to  be  exactly  the  same  as  that  laid 
d^wn  in  the  Bamnaad  cote.  An  adoption  is  there  looked  upon  merely  as  a  mode 
of  transferring,  or  creating,  a  title  to  property.  A  widow  may  adopt  either  with 
her  husband's  permission,  or  by  consent  of  his  kinsmen,  but  in  no  case  against 
an  express  prohibition  by  him.    Punjab  Gust.,  88. 
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made  to  push  that  doctrine  to  the  extent  of  holding  that  the 
consent  of  sapindas  was  wholly  unnecessary,  and  that  the 
widow  might  adopt  of  her  own  authority.  But  the  Court 
refused  to  carry  the  law  further  than  had  been  laid  down 
in  that  judgment,  in  which  **  there  had  been  the  assent  of 
a  majority  of  the  husband's  sapindas  to  the  adoption  on 
his  behalf  "  (v). 

Travancore  case.  §  124.  The  next  case  arose  in  the  Travancore  Courts, 
where  a  widow  had  made  an  adoption  without  the  consent 
of  her  husband's  undivided  brother,  but  with  the  consent 
of  her  divided  kinsmen.  The  Court,  after  weighing  the 
judgments  of  the  High  Court  and  the  Privy  Council  in 

Head  of  family  the  Bamnood  case,  decided  against  the  sufficiency  of  the 
authorization.  The  Chief  Judge,  after  observing  that  a 
woman  under  Hindu  law  was  in  a  perfect  state  of  tutelage, 
passing  from  the  control  of  her  father  to  that  of  her  hus- 
band, and  after  his  death  to  that  of  the  head  of  his  familyi 
pointed  out  that,  in  the  absence  of  the  father-in-law,  the 
eldest  surviving  brother  must  necessarily  be  that  head. 
He  said  :  "  it  is  clear  to  me,  then,  that  the  kinsman  whose 
assent  the  law  requires  for  this  act,  is  the  one  who  would 
be  liable  to  support  her  through  her  widowhood,  and  to 
defray  the  marriage  expenses  of  her  female  issue.  In  the 
case  of  divided  kinsmen  the  case  may  be  different,  because 
no  one  in  particular  can  claim  to  control  her,  or  is  charge- 
able for  her  maintenance  ;  but  it  seems  to  be  clear  that, 
united  as  the  family  is,  the  natural  head  and  venerable 
protector,  contemplated  by  the  Shastras  is  the  surviving 
brother,  or  if  there  are  more  than  one,  the  eldest  of  them. 
It  seems  to  me  impossible  to  affirm  that  the  liability  to 
maintain  the  widow,  and  undertake  the  other  duties  of  the 
family,  is  not  coupled  with  a  right  to  advise  and  control 
her  act  in  so  important  a  matter  as  the  introduction  of  a 
stranger  into  the  family,  with  claims  to  the  family  pro- 

(v)  AruTtdadi  ▼.  JCuppammoZ,  8  M.  H.  C,  283  ;  and  per  curiam,  Paraaara  ▼. 
Bangaraja,  2  Mad.,  206.  Venhata  Kriahnamma  y.  Annapumamma,^  28  Mad., 
486. 
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perty "  (w).  It  will  be  seen  that  this  reasoning  was 
approved  and  followed  by  the  Privy  Council  in  the  case 
which  follows. 

§  125.  The  next  case  was  one  of  the  class  contemplated  Berhampore 
by  the  Judicial  Committee  in  their  remarks  above  quoted,  °*"** 
and  exactly  similar  to  that  in  the  Travancore  suit,  the 
family  being  an  undivided  family,  and  the  consent  of  the 
father-in-law  being  wanting.  In  it  (x)  the  Zamindar  of 
Chinna  Kimedy  died,  leaving  a  wife,  a  brother,  and  a  dis- 
tant and  divided  sapinda,  the  Zamindar  of  Pedda  Kimedy  ; 
there  were  no  other  sapindas.  The  deceased  and  his 
brother  were  undivided.  Therefore,  in  default  of  an  adop- 
tion, the  brother  was  the  heir.  The  widow  adopted  the  son 
of  the  Pedda  Kimedy  Zamindar,  admittedly  without  the 
<jonsent  of  the  brother.  She  alleged  a  written  authority 
from  her  husband,  but  pleaded  that,  even  without  such 
authority,  she  had  sufl&cient  assent  of  sapindas  within  the 
meaning  of  the  Bamnaad  decision.  The  Lower  Court 
found  against  her  on  both  points.  On  appeal,  the  High  High  Court. 
Court  was  inclined  to  think  the  authority  proved,  but 
reversed  the  decision  of  the  Lower  Court,  on  the  ground 
that  the  assent  of  the  Pedda  Kimedy  Zamindar,  evidenced 
by  his  giving  his  son,  was  sufficient.  The  Court  expressly 
ruled  (y)  and  it  was  necessary  so  to  rule, — 1st.  That  the 
consent  of  one  sapinda  was  sufficient ;  2nd.  That  proxi- 
mity to  the  deceased  with  regard  to  rights  of  property 
was  wholly  beside  the  question.  In  the  particular  in- 
stance the  assenting  sapinda  was  not  only  not  the  nearest 
heir,  but  was  not  an  immediate  heir  at  all,  because,  being 
divided,  he  could  not  take  till  after  the  widow. 

§    126.  The  Judicial  Committee,  on  appeal,  held  that  the  judicial  Com- 
written  authority  was  made  out.    It  was  therefore  unneces-  °"**®®- 
sary  to  go  into  the  question  of  law,  but  being  of  opinion 
that  the  views  laid  down  by  the  High  Court  were  unsound, 
they  proceeded  to  intimate  their  dissent  from  them  {z). 

(ti^)  Bamaswami  lyen  v.  Bhagati  Animal^  8  Mad.  Jar.,  68. 
Ix)  Baghunadha  v.  Prozo  Kithoro,  8  I.  A.,  164  ;  8.  C,  1  Mad.,  69 ;  8.  C,  26 
Sath.,^.  (y)  7  M.  H.  C,  801.  (*)  8  I.  A..  190. 192. 
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In  the  tirst  place,  they  reiterated  their  opinion  that 
speculations  derived  from  the  practice  of  begetting  a  son 
upon  the  widow,  upon  which  Mr.  Justice  Hollmoay  had 
again  founded  his  opinion,  were  inadmissible  as  a  ground  for 
judicial  decision.  They  also  stated  that  the  analogy  of  that 
practice  would  not  support  the  conclusions  drawn  from  it. 
"  Most  of  the  texts  speak  of  '  the  appointed'  kinsman.  By 
whom  appointed  ?  If  we  are  to  travel  back  beyond  the 
Kali  age,  and  speculate  upon  what  then  took  place,  we  have 
no  reasonable  grounds  for  supposing  that  a  Hindu  widow, 
desirous  of  raising  up  seed  to  her  deceased  husband,  was 
ever  at  liberty  to  invite  to  her  bed  any  sapinda,  however 
remote,  at  her  own  discretion  (a)  ;  and  that  his  consent  of 
itself  constituted  a  sufficient  authorization  of  his  act.*' 

**  Positive  authority,  then,  does  not  do  more  than  establish 
that,  according  to  the  law  of  Madras,  which  in  this  respect 
is  something  intermediate  between  the  stricter  law  of 
Bengal  and  the  wider  law  of  Bombay,  a  widow,  not  having 
her  husband's  permission,  may  adopt  a  son  to  him,  if 
duly  authorized  by  his  kindred.  If  it  were  necessary, 
Anthorityof  which  in  this  case  it  is  not,  to  decide  the  point,  their  Lord- 
"^^ifiiSnt.  ships  would  be  unwilling  to  dissent  from  the  principle 
recognized  in  the  Travancore  case,  viz.,  that  the  requisite 
authority  is,  in  the  case  of  an  undivided  family,  to  be  sought 
within  that  family.  The  joint  and  undivided  family  is  the 
normal  condition  of  Hindu  society.  An  undivided  Hindu 
family  is  ordinarily  joint,  not  only  in  estate,  but  in  food  and 
worship ;  therefore,  not  only  all  the  concerns  of  the  joint 
property,  but  whatever  relates  to  their  commensality  and 
their  religious  duties  and  observances,  must  be  regulated 
by  its  members,  or  by  the  manager  to  whom  they  have 
expressly,  or  by  implication,  delegated  the  task  of  regula- 
tion. The  Hindu  wife  upon  her  marriage  passes  into,  and 
becomes  a  member  of,  that  family.  It  is  upon  that  family 
that,  as  a  widow,  she  has  her  claim  for  maintenance.     It 

(a)  Gautama  expressly  declares  that  **  a  son  begotten  on  a  widow  whose 
husband's  brother  lives,  by  another  more  distant  relation,  is  ezolnded  from 
inheritance,"  xxviii.,  §  28.    See  ante  §  71. 
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is  in  that  family  that,  in  the  strict  contemplation  of  law, 
she  ought  to  reside.  It  is  in  the  members  of  that  family 
that  she  must  presumably  find  such  counsellors  and 
protectors  as  the  law  makes  requisite  for  her.  These  seem 
to  be  strong  reasons  against  the  conclusion  that  for  such 
a  purpose  as  that  now  under  consideration,  she  can,  at  her 
will,  travel  out  of  that  undivided  family,  and  obtain  the 
authorization  required  from  a  separated  and  remote  kins- 
man of  her  husband  (b). 

**  In  the   present  case  there  is  an  additional  reason  Conacioni  exer- 

/v    •  1.  1  i        T     •        1      •        -    cise  of  discre- 

agamst  the  sufficiency  of  such  an  assent.  It  is  admitted  tion. 
on  all  hands  that  an  authorization  by  some  kinsman  of  the 
husband  is  required.  To  authorize  an  act  implies  the 
exercise  of  some  discretion  whether  the  act  ought  or  ought 
not  to  be  done.  In  the  present  case  there  is  no  trace  of 
such  an  exercise  of  discretion.  All  we  know  is  that  the 
Mahadevi,  representing  herself  as  having  the  written 
permission  of  her  husband  to  adopt,  asked  the  Rajah  of 
Pedda  Kimedy  to  give  her  a  son  in  adoption,  and  succeeded 
in  getting  one.  There  is  nothing  to  show  that  the  Rajah 
ever  supposed  that  he  was  giving  the  authority  to  adopt 
which  a  widow,  not  having  her  husband's  permission, 
would  require." 

The  remarks  last  quoted  would  probably  make  it  difficult 
hereafter  for  a  widow  to  plead,  as  she  did  in  this  case, 
first,  that  she  had  express  authority  from  her  husband  to 
adopt,  and,  secondly,  that  if  she  had  not  such  authority, 
the  want  of  it  was  supplied  by  authority  from  kinsmen. 
Accordingly,  in  a  later  case,  decided  by  the  Judicial  Com- 
mittee (c),  an  adoption  was  set  aside  inter  alia  on  the  ground 
that  the  consent  of  the  managing  member  of  the  family, 

(6)  Where,  however,  all  the  brancheK  of  the  family  are  «liviclfd  from  the 
decBAsed  husband  aud  from  each  other,  the  MudraH  High  Court  hBs  held  that 
the  bofuififle  rousent  of  one  divided  raem>»er  in  suflBcient,  where  the  assent  of 
the  other  is  withheld  from  improper  motives.  Farasara  v.  Ravgaraja, 
2  Mad. «  202.  The  widow,  however,  is  bound  to  app^y  to  each  sapinda  for  bis 
consent  and  the  knowledge  that  he  would  refuse  does  n(»t  relieve  her  from  Ihi 
oblifration.     Subrahmanyam  v.  Venkamma^  26  Mad.,  627. 

(c)  Karunabdhi  t.  Ratnamuivar,  7  I.  A.,  173 ;  S.  C,  2  Mad.,  270 ;  Venkata- 
lakthmamma  v.  Naratayya,  8  Mad.,  645. 

11 


Digitized  by 


Google 


162 


LAW  OP   ADOPTION. 


[chap.  V, 


Gontorc 


Keligioafl  mo- 
tire  for  adop- 
tioD. 


Jadioial  Com- 
mittee. 


which  might  in  other  respects  have  been  sufficient,  had 
been  obtained  by  the  widow  upon  a  representation  that 
she  had  received  authority  to  adopt  from  her  deceased 
husband,  no  such  authority  having  been  in  fact  given. 

§  127.  In  a  case,  subsequent  to  the  Berhampore  case, 
one  would  have  imagined  that  everything  had  concurred 
to  place  the  validity  of  the  adoption  beyond  dispute.  The 
family  was  divided ;  all  the  sapindas  had  assented,  and 
the  persons  in  possession  of  the  property  had  no  title 
whatever.  But  the  High  Court  set  the  adoption  aside  on 
the  ground  "  that  it  was  not  made  out  that  there  had 
been  such  an  assent  on  the  part  of  the  widow  as  to  show, 
to  quote  the  words  of  the  judgment  of  the  Privy  Council 
I  in  the  Bamnaad  case,  *  that  the  act  was  done  by  the 
widow  in  the  proper  and  bond  fide  performance  of  a 
religious  duty  *  "  ;  and  that  there  was  no  appearance  of 
any  anxiety  or  desire  on  the  part  of  the  widow  for  the 
proper  and  bond  fide  performance  of  any  religious  duty  to 
her  husband.  Her  object  appeared  to  have  been  to  hold 
the  estate  till  her  death,  and  then  continue  the  line  in  the 
person  of  the  plaintiflf.  This  judgment  was  reversed  on 
appeal.  The  Privy  Council,  after  pointing  out  that  the 
facts  of  the  case  did  not  justify  the  inference  drawn  from 
them  by  the  High  Court,  proceeded  to  say : — 

"  This  being  so,  is  there  any  ground  for  the  application 
which  the  High  Court  has  made  of  a  particular  passage  in 
the  judgment  in  the  Bamncmd  case?  The  passage  in 
question,  perhaps,  is  not  so  clear  as  it  might  have  been 
made.  The  Committee,  however,  was  dealing  with  the 
nature  of  the  authority  of  the  kinsman  that  was  required. 
After  dealing  with  the  vexata  qtuestiOy  which  does  not  arise 
in  this  case,  whether  such  an  adoption  can  be  made  with 
the  assent  of  one  or  more  sapindas  in  the  case  of  joint 
family  property,  they  proceed  to  consider  what  -assent 
would  be  necessary  in  the  case  of  separate  property*;  and 
after  stating  that  the  authority  of  the  father-in-law  would 
probably  be  sufficient,  they  said :  *  It  is  not  easy  to  lay 
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down  an  inflexible  rule  for  the  case  in  which  no  father-in- 
law  is  in  existence.    Every  such  case  must  depend  upon 
the  circumstances  of  the  family.     All  that  can  be  said  is, 
that  there  should  be  such  evidence/  not,  be  it  observed, 
of  the  widow's  motives,  but  *  of  the  assent  of  kinsmen,  as 
suffices  to  show  that  the  act  is  done  by  the  widow  in  the 
proper  and  bond  fide  performance  of  a  religious  duty,  and 
neither  capriciously  nor  from  a  corrupt  motive.     In  this 
case  no  issue  raises  the  question  that  the  consents  were 
purchased  and  not  bond  fide  attained.'     Their  Lordships 
think  it  would  be  very  dangerous  to  introduce  into  the 
consideration  of  these  cases  of  adoption,  nice  questions  as 
to  the  particular  motives  operating  on  the  mind  of  the 
widow,  and  that  all  which  this  Committee  in  the  former 
case  meant  to  lay  down  was,  that  there  should  be  such 
proof  of  assent  on  the  part  of  the  sapindas  as  should  be 
sufficient  to  support  the  inference  that  the  adoption  was 
made  by   the  widow,   not   from   capricious   or   corrupt 
motives,  or  in  order  to  defeat  the  interest  of  this  or  that 
sapinda,  but  upon  a  fair  consideration  by  what  may  be 
called  a  family  council,  of  the  expediency  of  substituting 
an  heir  by  adoption  to  the  deceased  husband.     If  that  be 
so,  there  seems  to  be  every  reason  to  suppose  that  in  the 
present  case  there  was  such  a  consideration,  both  on  the 
part  of  the  widow  and  on  the  part  of  the  sapindas  ;  and 
their  Lordships  think  that  in  such  a  case,  it  must  be 
presumed  that  she  acted  from  the  proper  motives  which 
ought  to  actuate  a  Hindu  female,  and  that,  at  all  events, 
such  presumption  should  be  made  until  the  contrary  is 
shown '*  {d). 

§  128.  It  does  not  seem  quite  clear,  even  now,  whether  DisoniBionasto 
theirLordships  are  of  opinion  that  the  motive  which  operates  ^^  ^' 
upon  the  mind  of  a  widow  in  making  an  adoption,  can  be 
material  upon  the  question  of. its  validity,  where  she  has 

(<2)  Vellankiy.  VenkataRama,4I.A.,US;  S.C.,lMad.,174;  S.C.,26Sntb., 
21.  In  this  case  the  hasband  had  died,  leaving  a  son.  The  decision  established 
that  sapindas  had  the  same  power  of  authorising  an  adoption  in  lieu  of  a  son 
who  diedt  aa  thej  would  have  had  if  there  had  never  been  a  son. 
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obtained  the  necessary  amount  of  assent :  that  is,  whether 
evidence  would  be  admissible  which  went  to  show  that  the 
widow  was  indifferent  to  the  religious  benefits  supposed  to 
flow  from  an  adoption  to  her  husband,  or  even  disbelieved 
in  the  efficacy  of  such  an  adoption  ;  and  that  her  real  and 
only  object  in  making  an  adoption  was  to  enhance  her 
own  importance  and  position,  and  to  prevent  the  property 
of  her  late  husband  from  passing  away  to  distant  relations. 
With  the  greatest  deference  to  any  conclusions  to  the 
contrary,  which  may  be  drawn  from  the  above  passages,  it 
seems  to  me  that  the  Judicial  Committee  did  not  mean 
to  lay  down  that  such  evidence  would  be  material  or 
admissible.  The  fair  result  of  all  their  judgments  appears 
to  be,  that  the  assent  of  one  or  more  sapindas  is  necessary, 
as  a  sort  of  judicial  decision  that  the  act  of  adoption  is 
a  proper  one.  That  decision,  like  any  other,  may  be 
impeached,  by  showing  that  it  was  procured  by  fraud 
or  corruption.  But  if  it  was  arrived  at  bond  fide  by  the 
proper  judges,  it  is  conclusive  as  to  the  propriety  of  the 
adoption.  The  judgment  of  the  Court  cannot  be  affected 
by  the  motives  of  the  suitor.  The  reasons  which 
influence  the  widow  may  be  puerile  or  even  malicious. 
But  what  the  family  decide  upon  is  the  propriety  of  her 
act,  not  the  propriety  of  her  reasons.  Accordingly  it  has 
been  lately  decided  by  the  Privy  Council  that  the  fact 
that  a  widow  in  Madras  made  an  adoption,  viz.,  that  of 
an  only  son,  which  was  sinful  and  irreligious,  though 
not  illegal,  did  not  affect  its  validity  when  she  had 
obtained  the  necessary  consent  of  sapindas.  This  consent 
invested  her  with  a  power  co-extensive  with  that  of  her 
husband  (e). 

In  Bombay,  where  the  widow  acts  on  her  own  dis- 
cretion, it  was  for  sometime  laid  down  that  proof  that 
she  had  been  acting  from  sinful  or  corrupt  motives  in 
making   an   adoption    would    vitiate    it.     The    Courts, 

{&)  Balasu  Ouruling<uwami  v.  B,  BamtUakthmammat  26  I.  A.,  118;  S.  C, 
aa  Mad.,  898. 


Digitized  by 


Google 


PABA.  129.]  ASSENT   OP    SAPINDAS.  165 

however,  were  so  liberal  in  placing  the  most  favourable 
construction  upon  her  acts  and  motives,  that  no  case 
appears  to  have  arisen  in  which  an  adoption  was  set 
aside  for  such  a  reason  (/).  The  whole  question  was 
referred  to  a  Full  Bench  in  1898  when  it  was  decided 
that,  inasmuch  as  the  adoption  procured  for  her  husband 
all  the  religious  benefits  which  he  could  have  desired,  any 
discussion  of  her  motives  was  irrelevant  (g). 

§  129.  As  might  have  been  anticipated,  the  ingenuity  i»  reiigionB 
of  Hindu  litigants  was  next  directed  to  invalidating  the  tiai? 
assent  of  the  sapindas.  Accordingly  an  adoption  by  a 
widow,  with  the  consent  of  the  managing  member  and 
only  adult  sapinda  of  an  undivided  family,  was  set  aside 
on  the  ground  {inter  alia)  that  his  consent  was  given  from 
interested  motives  (A).  But  where  the  assent  is  fair  and 
bon:i  fide,  I  would  submit  that  it  could  not  be  objected  to 
on  the  ground  that  it  did  not  arise  from  religious  motives. 
J  have  already  suggested  that,  even  according  to  Brah- 
manical  views,  religious  grounds  were  not  the  only  ones  for 
making  an  adoption,  and  that  among  the  dissenting  sects 
of  Aryans,  and  all  the  non-Aryan  races,  religious  motives 
had  absolutely  nothing  to  do  with  the  matter  (i).  But 
further,  when  a  religious  act  comes  to  be  indissolubly 
connected  with  civil  consequences,  it  follows  that  the  act 
may  be  properly  performed,  either  with  a  view  to  the 

(/)  Vithoba  y.  Bapu  y  lb  Bom.,  l^AyPatel  Vnndravan  Jekisan  v.  Manilal^ 
ibia.t  565  ;  Mahableshvar  v.  DurgabcUi  22  Bom.,  199  ;  Bhiinawa  y.  Sangawa, 
ibid.,  906. 

{g)  Bamchandra  Bhagavan  v.  MtUji  Nanabhai,  22  Bom.,  558. 

(«)  Karunabdhi  v.  Batnamaiyar y  7  1.  A .,  173,  2  Mad.,  270,  and  see  Parasara 
▼.  Rangaraja^  2  Mad.,  202.  It  will  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  consent  of  the  majority  was  given  bond  fide.  Venkata- 
krishnamma  v.  Annapurnammay  28  Mad.,  486. 

it)  See  ante  §  105.  106.  1  have  already  stated  (§  106)  that  among  the  Tamil 
inhabitants  of  Northern  Ceylon  even  the  hasband,  when  desirous  to  adopt,  must 
obtain  the  consent  of  his  heirs,  and  they  must  evidence  their  assent  by  dipping 
their  fingers  in  the  sa£Fron  water.  If  such  consent  is  withheld,  the  rights  of  the 
dissenting  p>i.rties  to  the  inheritance  will  not  be  affected.  Thesawaleme,  ii.,  1, 
5,  6.  Probably  this  was  the  orii|inal  law  in  Southern  India,  though  it  may  have 
passed  away  when  the  Brahmanical  view  of  adoption,  as  a  duty  and  not  merely 
a  right,  was  introduced.  But  the  necessity  for  obtaining  the  consent  of  sapindas 
to  an  adoption  bv  a  widow,  and  the  sufficiency  of  such  consent,  may  be  a  sur- 
vival from  the  old  law.  If  so,  it  would  be  an  additional  reason  for  supposing 
that  religions  motives  had  nothing  to  do  with  the  adoption  itself,  or  with  the  con- 
sent given  to  it  by  kinsmen.    See  as  to  the  Nambudn  Brahmans,  11  Mad.,  188. 
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religious  or  the  civil  results.  Not  only  so,  but  that  if  the 
act  is  in  fact  performed,  the  civil  consequences  must 
follow,  whatever  be  the  motive  of  the  actor.  Marriage  is 
just  as  much  a  duty  with  a  Hindu  as  adoption.  It  could 
not  be  contended  that  the  validity  of  a  marriage,  or 
any  of  its  legal  results,  could  be  in  the  slightest  degree 
afifected  by  the  motives  of  either  of  the  parties  to  the 
transaction.  When  the  Test  and  Corporation  Acts  render- 
ed it  necessary  that  a  candidate  for  office  should  have 
taken  the  sacrament,  it  was  not  material  or  permissible 
to  enquire,  whether  the  communicant  had  spiritual  or 
temporal  benefits  in  view. 

§  180.  In  Western  India  the  widow's  power  of  adoption 
is  even  greater  than  in  Southern  India.  The  Mayukha, 
commenting  on  the  same  text  of  Vasishtha,  dra^s  from  it, 
as  already  remarked  (§  112),  exactly  the  opposite  conclu- 
sion from  that  arrived  at  by  Nanda  Pandfta.  The  latter 
infers  that  a  widow  can  never  adopt,/a8  she  can  never 
obtain  her  husband's  assent ;  the  former  infers  that  the 
prohibition  can  only  extend  to  a  married  woman,  as  she 
only  can  receive  such  an  assent  (ft).  The  whole  of  the 
authorities  are  collected  and  reviewed  in  several  cases  in  the 
Bombay  High  Court  which  have  established,  first,  that  in 
the  Mahratta  country  and  in  Gujerat,  a  widow,  who  is  sole 
or  joint  heir  to  her  husband's  estate,  may  adopt  a  son  to 
her  deceased  husband,  without  authority  from  her  husband, 
and  without  the  consent  of  his  kindred,  or  of  the  caste  or 
of  the  ruling  authority.  The  qualification  is  added, 
borrowed  from  the  dictum  of  the  Privy  Council  in  the 
Bamnaad  case,  provided  **  the  act  is  done  by  her  in  the 
proper  and  bond  fide  performance  of  a  religious  duty,  and 
neither   capriciously    nor  from    a  corrupt  motive "    (Z). 

{k)  V.  May.,  iv.,  6,  §  17,  18.  Dr.  Buhler  says  that  the  principal  argument 
advanced  by  the  Mahratta  writers  for  this  view  18  a  version  of  the  text  of 
^aunaka,  where  they  read  *'  a  woman  who  is  childless,  or  whose  sons  have  died'* 
(may  adopt),  instead  of  "  a  man,"  etc.  The  error  of  this  reading  is  shown  by 
the  fact  that  in  the  subsequent  verses  (18,  14)  the  adopter  is  referred  to  in  the 
masculine  gender.     See  art.  Vaunaha  Smriti^  Journ.  As.  Soc.  Bengal,  1S66. 

{I)  Rakhmahai  v.  Radhnbaij  6  Bom.  H.  C.  (A.  C.  J.),  181,  ace.  per  curiam  ; 
BhagvandaB  v.  Rajmal,  10  Bom.  H.  C,  257  ;  Ramji  v.  Qhaman,  6  Bom.,  498  ; 
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Secondly,  that  she  cannot  do  so,  where  her  husband  has 
expressly  forbidden  an  adoption  (m),or  where  she  has  ceased 
to  possess  the  character  of  his  widow,  as  for  instance  by 
re-marriage  (n).  Thirdly,  that  she  can  never  adopt  during 
his  lifetime  without  his  assent  (o).  Fourthly,  that  a  widow, 
who  has  not  the  estate  vested  in  her,  and  whose  husband 
was  not  separated  at  the  time  of  his  death,  is  not  compe- 
tent to  adopt  a  son  to  her  husband  without  his  authority, 
or  the  consent  of  her  father-in-law,  or  her  husband's 
undivided  co-parceners  (p).  A  further  qualification  is 
suggested  by  the  Bombay  High  Court,  piz.,  that  where 
the  adoption  by  a  widow  would  have  the  effect  of  divest- 
ing an  estate  already  vested  in  a  third  person,  the  consent 
of  that  person  must  be  obtained  (g).  This  will  be  consi- 
dered subsequently  under  the  head  of  effects  of  an  adop- 
tion (r).  Fifthly,  that  an  adoption  made  by  a  widow, 
which  in  other  respects  is  valid,  is  not  rendered  invalid  by 
the  fact  that  the  husband  to  whom  she  adopted  was  a 
minor  (s). 

Under  the  second  of  the  above  rules,  it  was  held  by  Sir  Resnmpti^n  of 
Michael  Westropp,  C.  J.,  in  the  case  of  Lakshmappa  v.  assent. 
Bamappa  (t),  that  where  a  widow  made  an  adoption 
which,  though  legal  was  sinful,  as  tor  instance  that  of  an 
only  son,  her  husband's  assent  could  not  be  assumed,  and 
therefore  the  adoption  would  be  invalid.  This  decision 
was  relied  on  in  a  recent  case  from  Madras,  where  the 
widow,  having  no  express  authority  from  her  husband, 
had  adopted  an  only  son  with  the  consent  of  the  husband's 
sapindas.     The   Judicial   Committee    said  "  we  are    not 


Dinhar  Sitaram  v.  Ganesh  Shivram,  ib.,  505 ;  Giriowa\.  Bhima^i  Bagkunath^ 
9  Bom.,  68.  The  onut  of  proving  such  a  corrupt  motive  lies  heavilj'  on  him  who 
alleges  it.  Patel  Vandravan  Jekisan  v.  Manilaly  15  Bom.,  565,  and  the 
importance  of  her  motive  is  now  denied.     See  ante  §  128,  note  (rf). 

Cm)  Bayabai  v.  Bala  Venkateah^  7  Bom.  H.  C,  Appx.  1. 

(»)  Panchappa  v.  Sanganhasawa^  24  Bom.,  89. 

ip)  Narayan  v.  Nana  Manohar,  7  Bom.  H.  C.  (A.  C.  J.),  153. 

(p)  Bamji  v.  Ghaman;  Dinhar  v.  Ganesh^  ub.  sup. 

(q)  Bupckund  v.  Bakhmabai,  8  Bom.  H.  C.  (A.  C.  J.),  114;  G<mal  Bal- 
krUhna  v.  Vishnu,  28  Bom.,  250.  (r)  See^o«e  §  184,  et  aeq. 

{$)  Fatal  Vandravan  Jekisan  v.  Manilaly  15  Bom.,  665. 

it)  12Bom.  H.  C.,364. 
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retrying  this  Bombay  decision.  In  Madras  it  is  established 
that,  unless  there  is  some  express  prohibition  by  the 
husband,  the  wife's  power,  at  least  with  concurrence  of 
sapindasin  cases  where  that  is  required,  is  co-extensive  with 
that  of  the  husband.  That  is  certainly  the  simplest  rule 
and  it  seems  to  their  Lordships  most  consistent  with  prin- 
ciple. The  distinction  taken  by  Westropp,  C.  J.,  appears  to 
have  been  quite  novel  and  also  at  variance  with  a  decision 
by  his  predecessor  Sir  Matthew  Sausse.  There  may  be 
some  peculiarity  in  the  school  of  law  which  prevails  at 
Bombay  to  support  it,  though  it  has  not  been  brought  to 
their  Lordships'  notice  ;  but  if  there  is  any  such  it  does 
not  apply  to  these  parties  in  Madras  "  (u). 

JftinB.  §  131.  Among  the  Jains,  a  sonless  widow  has  the  same 

power  of  adoption  as  her  husband  would  have  had,  if  he 
chose  to  exercise  it.  Neither  his  sanction,  nor  that  of 
any  other  person  is  necessary  (v) .  The  Court  said  of  this 
class  : — "  They  differ  particularly  from  the  Brahraanical 
Hindus  in  their  conduct  towards  the  dead,  omitting  all 
obsequies  after  the  corpse  is  burnt  or  buried.  They  also 
regard  the  birth  of  a  son  as  having  no  effect  on  the 
future  state  of  his  progenitor,  and  consequently  adoption 
is  a  merely  temporal  arrangement,  and  has  no  spiritual 

Ponjab.  objects  (w) ."     In  the  Punjab  the  custom  appears  to  vary. 

In  Gurgaon  a  widow  can  adopt  without  any  consent,  if 
she  selects  a  son  from  her  husband's  agnates.  She  cannot 
adopt  any  one  else  without  the  consent  of  such  agnates. 
InKohtak  and  several  other  districts,the  husband's  consent 
is  necessary.  In  three  cases,  the  Punjab  Courts  set  aside 
adoptions  by  a  widow  for  tvant  of  her  husband's  per- 
mission. Two  of  these  cases  came  from  Lahore  and 
Delhi  respectively.     It  does  not  appear  where  the  third 


(v)  BaZatu  Qurulingaswamy  v.  B.  Lakshmappa,  26  I.  A.,  p.  128;  S.  C,  22 
Mad.,  p.  406 

(t>)  Govindnath  Ray  v.  Gulal  Chand,  6  S.  D.,  276  (322);  Sheo  Singh  v.  Mi. 
Dakko,  6  N.-W.  P..  3b2;  a«fd.,  6  I  A.,  87;  S.  C,  1  All.,  688;  Lakmi  Ch^md  v. 
GaUo  Bmi,  8  All.,  319 ;  Manik  Chand  v.  Jagat  Settani,  17  Cal.,  518 ;  Hamahk 
T  MaadH,  27  Cal.,  379.  {w)  ter  cur.,  6  N.-W.  P..  392. 
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case  arose  (x).  In  Madras  the  High  Court  has  held 
that  the  right  of  a  Jain  widow  to  adopt  without  her  hus- 
band's permission  must  be  proved,  like  any  other  special 
custom  (y). 

§  132.  Second,  Who  may  give  in  Adoption. — As  the  Oniyparento 
act  of  adoption  has  the  effect  of  removing  the  adopted  son  ***"  ^^*' 
from  his  natural  into  the  adoptive  family,  and  thereby 
most  materially  and  irrevocably  affects  his  prospects  in 
life,  and  as  the  ceremony  almost  invariably  takes  place 
when  the  adoptee  is  of  tender  years,  and  unable  to  exer- 
cise any  discretion  of  his  own  in  the  matter,  it  follows  that 
only  those  who  have  dominion  over  the  child  have  the  power 
of  giving  him  in  adoption.  According  to  VasisJillia  (^)» 
both  _parents  have  power  to  give  a  son^  but  a  woman 
cannot  give  one  without  the  assent  of  her  lof^l.  Manu 
says  (a)  :  **  He  whom  his  father  or  mother  (with  her 
husband's  assent)  gives  to  another,  etc.,  is  considered  as  a 
son  given.*'  The  words  in  parenthesis  are  the  gloss  of 
Kulluka  Bhatta.  Different  explanations  have  been  given 
to  Vasishtha's  text  (b).  Some  say  that  the  wife's  assent  Assent  of  wife, 
is  absolutely  necessary  ;  others,  that  if  not  given,  the 
adopted  son  remains  the  son  of  his  natural  mother  and 
performs  her  obsequies  :  others  that  the  words  mean  that 
either  parent  has  the  power  to  give,  but  that  the  wife  can 
only  exercise  this  power  during  her  husband's  life  with  his 
assent.  The  last  explanation  is  the  one  which  is  now 
accepted.  It  is  quite  settled  that  the  father  alone  has 
absolute  authority  to  dispose  of  his  son  in  adoption,  even 
without  the  consent  of  his  wife,  though  her  consent 
is  generally  sought  and  obtained  (c).  The  wife  cannot 
give  away  her  son  while  her  husband  is  alive  and  capable 
of  consenting,  without  his  consent ;  but  she  may  do  so 

(a)  Punjab  Customary  Law,  II,  164,  17b,  206 ;  III,  87,  89,  90. 
ly)  Perta  Ammani  v.  Krishnasamit  16  Mad.,  182. 

(s)   Vofuhthu,  XV.,  §  2,  6 ;  3  Dig.,  212.  (a)  Manu,  ix.,  168. 

(b)  3  Dig.,  264,  267,  261 ;  V.  May.,  v. ;  Steele,  46,  183. 

(c)  Dattaka  Mimamsa,  iv.,  13—17 ;  v.,  14,  n. ;  3  Dig.,  244 ;  Alank  Manjari  v. 
Fakir  Chand,  5  S.  D.,  366  (418) ;  Chitko  Baghunaih  v.  Janaki,  11  Bom.  H.  C, 
99;  Mitaknhara,  i.,  11,  $9. 
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after  his  death,  or  when  he  is  permanently  absent,  as  for 
instance  an  emigrant,  or  has  entered  a  religious  order,  or 
has  lost  his  reason  (d),  provided  the  husband  was  legally 
competent  to  give  away  his  son,  and  has  not  expressly 
prohibited  his  being  adopted  (e).  But  in  a  Bengal  case 
the  pundits  laid  it  down,  and  it  was  held  accordingly,  that 
an  adoption  was  bad  where  a  widow  had  given  away  her 
only  son  as  dwyamushyayaiia  without  the  express  consent 
of  her  late  husband  (/).  It  does  not,  however,  appear 
from  the  report  whether  the  decision  went  upon  the  ground 
that  the  adopted  son  was  an  only  son,  or  upon  the  ground 
that  he  was  given  away  without  sufficient  authority.  The 
former  seems  rather  to  have  been  the  case.  It  has  been 
expressly  ruled  in  Bombay,  that  whether  the  giving  in 
adoption  of  an  only  son  by  his  father  is  valid  or  invalid,  it 
is  at  all  events  so  improper  that  a  widow,  without  the 
direct  sanction  of  her  husband,  cannot  be  assumed  to  have 
authority  to  give  such  a  son  away  (g).  It  was  evidently 
the  opinion  of  the  High  Court  that  a  widow,  in  giving 
her  son,  exercises  not  an  independent  but  a  delegated 
authority,  and  that  such  an  authority  will  be  negatived 
when  it  is  exercised  in  a  manner  which  it  may  be  supposed 
the  husband  would  have  disapproved.  No  other  relation 
but  the  father  or  mother  can  give  away  a  boy.  For 
instance,  a  stepmother  cannot  give  away  her  stepson  (A),  a 
brother  cannot  give  away  his  brother  (i).  Nor  can  the 
paternal  grandfather,  or  any  other  person  {k).  Nor  can  the 
parents   delegate  their  authority   to  another  person,  for 

{d)  Dattaka  Mimamsa,  iv.,  10—12;  DattakaChandrika,  i..  HI.  32 ;  Mitakshara, 
i.,  11.  §  9;  Amachellum  v.  lyaaamy,  1  Mad.  Dec,  ^64;  Huro  Soondree  v. 
Chunder money,  Sevest.,  938;  Banguhai  v.  Bhagirthibai^  2  Bom.,  377;  MhaU 
sabai  v.  Vithoba,  7  Bom.  H.  C,  Appx.  26;  Jogesh  Chandra  v.  NrityakaU, 
30  Cal.,  966. 

(e)  NarayancuanUv.  Kuppuaami,  \l  Mad.,  113;  Ourulingaawami  v.  Bama^ 
lakshmamma,  18  Mad.,  68,  p.  68 ;  aflfd.  26  I.  A.,  113 ;  i^.  C,  22  Mad.,  198. 

(/)  Debee  Dial  v.  Hur  Hor  Singh,  4  S.  D.,  320  (407). 

ig)  Lakshmappa  v.  Bamappa,  12  Bom.  H.  C..  364 ;  SomasekJiara  v.  Suhadra- 
wo/i,  6Bom.,  624.     See,  however,  aB  to  this  decision  per  Privy  Council,  ante  §  130. 

(/*)  Papamma  v.  V.  Appa  Bow,  16  Mad.,  384. 

(♦)  v.  Darp.,  825 ;  Mt.  Tara  Munee  v.  Dev  Narayun,  3  S.  D.,  387  (516) ;  Moot- 
tooiamy  v.  Lutehmeedavummah,  Mad.  Dec  ,  1862,  p.  97.  See  F.  MacN.,  223, 
combatmjc  Veerapermal  v.  Karain  Pillay,  1  N.  C,  91. 

(%)  Collector  of  Sural  v.  Dhiramgji,  10  Bom.  H.  C,  236. 
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instance  a  son,  so  as  to  enable  him,  after  their  death,  to 
give  away  his  brother  in  adoption,  for  the  act  when  done 
mnst  have  parental  sanction  (Z).  And,  therefore,  even  an 
adolt  orphan  cannot  be  adopted,  because  he  can  neither 
give  himself  away,  nor  be  given  by  any  one  with  authority 
to  do  so  {m).  But  what  the  law  declines  to  sanction  is  the 
delegation  by  an  authorised  person  to  an  unauthorised 
person  of  the  discretion  to  give  in  adoption  which  is 
vested  solely  in  the  former.  Where  the  necessary  sanc- 
tion has  been  given  by  an  authorised  person,  the  physical 
act  of  giving  away  in  pursuance  of  that  sanction  may  be 
delegated  to  another  (n). 

§  133.  The  person  who  is  authorised  to  give  away  a  boy  Conditiona 
in  adoption  may  make  his  consent  dependent  on  the  ^£^1  ^ent. 
fulfilment  of  certain  conditions :  and  it  has  been  held 
that,  where  these  conditions  are  not  complied  with,  the 
adoption  is  invalid.  For  instance,  where  a  father  by  letter 
authorised  the  giving  of  his  son  in  adoption,  provided  the 
adopting  party  first  obtained  the  assent  of  the  British 
Government,  an  adoption  made  without  such  assent  was 
held  invalid,  though  the  assent  was  not  in  other  respects 
necessary  (o). 

§  134.  The  consent  of  the  Revenue  Board  is  necessary  Consent  of 
to  an  adoption  by  a  person  whose  estate  is  under  the  actual  **^®'™™®'*  * 
management  of  the  Court  of  Wards  (p).  It  was  once 
supposed  that  the  consent  of  Government  was  also  neces- 
sary in  the  case  of  Inamdars,  Zemindars,  and  feudal 
chieftains  whose  estates  would  fall  into  the  hands  of  the 
Government  in  the  event  of  their  dying  without  heirs,  and 
in  the  time  of  Lord  Dalhousie  this  principle  was  frequently 
acted  on.    But  it  seems  clear  that,  though  it  was  customary 


(I)  Bashetiappa  v  Shivlingappa,  10  Bom.  H.  C,  268. 

(m)  SuhbaluvammaX  v.  Ammakuttij  2  M.  H.  C,  129 ;  Balvantrav  v.  Bayabai, 
6Bom.  H.C.  (O.C.  J.),83:  wtpra,  lOBom.H.  C  ,268.  So  held  even  in  the  case  of 
Jains  where  there  is  no  limit  ofage.     Mari  Devamma  v.  Jivamma,  10  Mysore,  384. 

(n)  Vijiarangam  v.  Lakahuman,  8  Bom.  H.  C.  (O.  C.  J.),  244;  Venkata  v. 
Subadrayl  Mad.,  649;  Subbarayar  v.  Subbammal,  21  Mad.,  497;  Shamsing 
V.  Santabai,  25  Bom.  551,  p.  653. 

(o)  Banffubai  v.  Bkagirtnibai,  2  Bom.,  877.  (p)  See  ante^lU. 
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in  such  cases  to  ask  for  the  sanction  of  the  ruling  power, 
and  to  pay  a  nazzur  on  receiving  it,  still  the  sanction  was 
considered  to  be  due  as  a  matter  of  right,  and  was  not  a 
condition  precedent  to  the  validity  of  the  adoption  itself, 
although  in  some  cases  the  native  power,  with  a  high  hand, 
may  have  refused  to  allow  the  adopted  son  to  succeed  (q) . 
§  135.  Third,  Who  may  be  taken  in  Adoption. — The 
restrictions  upon  the  selection  of  a  person  for  adoption 
appear  all  to  be  of  Brahmanical  origin,  and  to  rest  upon 
the  theory,  that  as  the  object  of  adoption  was  the  per- 
formance of  religious  rites  to  deceased  ancestors,  the  fiction 
of  sonship  must  be  as  close  as  possible  (§  105).  Hence,  in 
Nearest sapinda.  the  first  place,  the  nearest  male  sapin^g.  should  be  selected, 
if  suitable  in  other  respects,  and,  if  possible,  a  brother's  son, 
as  he  was  already,  in  contemplation  of  law,  a  son  to  his 
uncle.  If  no  such  near  sapinda  was  available,  then  one  who 
was  more  remote  ;  or  in  default  of  any  such,  then  one  who 
was  of  a  family  which  followed  the  same  spiritual  guide,  or, 
in  the  case  of  Sudras,  any  member  of  the  caste  (r).  Proba- 
bly this  rule  was  strengthened  by  the  feeling  that  it  was 
unjust  to  the  members  of  the  family  to  introduce  a  stranger 
if  a  near  relative  was  available.  Originally  it  seems  to 
have  been  a  positive  precept.  Subsequently  it  sunk  to  a 
mere  recommendation.  It  is  now  settled  that  the  adoption 
of  a  stranger  is  valid,  even  though  near  relatives,  other- 
wise suitable,  are  in  existence  (s).  In  the  second  place, 
no  one  can  be  adopted  whose  mother  the  adopter  could 
not  have  legally  married   (t).     The  origin  and  binding 


One  whose 
mother  ooold 
have  been 
married. 


(q)  Steele   188 ;  Bhusker  Bhachojee  v.  Narro  Bagonath,  Bom.  Sel.  Rep.,  24 ; 

■""        "I.C.(A.C.J.),26;57a   "       ~     '    '      "      ,      . 

nguhai  v.  Bliagirthibaiy  2  Bom.,  377;  BeU's  Empire  in  India, 
127;  Bell's  Indian  Policy,  10 ;  Sir  C.  Jackson's  Vindication  of  Lord  Dalhontie,  9 ; 


Bamchandra  v.Nanaji,  7  Bom.  H.  C.  (A.  C.  J.),  26 ;  Narhar  Govind  r.  Narayan, 
lBom.,&(yi;  Banguh  '       ~'  ■        -  —  .      .    -    .. 


see  Balaji  Bamchandrav.  Datta  Bamchandra^  27  Bom. ,  75.  By  Lord  Canning's 
proclamation  the  right  to  adopt  has  now  been  recognized  in  the  case  of  feudal 
chiefs  and  jaghiredars. 

(r)  Dattaka  Mimarasa,  ii.,  ^  2.  28,  29,  67,  74,  76,  80;  Dattaka  Chandrika, 
i.,  §  10,  20,  ii.,  §  11 ;  Mitakshara,  i.,  11,  §  18,  14,  86;  V.  May.,  iv.,  6,  §  9,  16,  19. 

(«)  1  W.  McN.,  68;  2  Stra.  H.  L.,  93,  102;  Gocoolanund  v.  Wooma  Daee,  15 
B.  L.  B.,  405 ;  S.  C,  23  Suth.,  340;  afTd.  aub  nomine,  Uma  Deyi  v.  Gokoolanund^ 
6  I. A. ,40;  S.C.,3Cal.,  687;  Babajiv.  Bhagirthibai,  6Bom.H.C.  (A.C.J.),  70; 
Darma  Dagu  v.  Bamkrithnat  10  Bom  ,  80.  These  authorities  must  be  taken  as 
over-ruling  the  case  of  Ooman  Dut  v.  Rnnhia  Singh,  8  S.  D.,  144  (192),  which 
was  also  a  Kritrima  adoption.  {t)  Dattaka  Mimamsa,  v.,  §  20. 
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character  of  this  rule  have  been  criticised  with  great  learn- 
ing and  force  by  Mr.  V.  N.  Mandlik  (u).  He  admits  that 
"  the  Dattaka  Chandrika,the  Dattaka  Mimamsa,  the  Sams- 
kara  Kaustubha,  the  Dharma  Sindhu  and  the  Dattaka 
Nirnaya  contain  this  prohibition."  These  authorities  base 
their  opinion,  first,  on  the  text  of  Qaunaka  that  the  adopted 
boy  must  bear  the  reflection  of  a  son,  to  which  they  append 
the  gloss  "  that  is  the  capability  to  have  been  begotten  by 
the  adopter  through  niyoga  and  so  forth  "  (v).  Many 
objections  are  offered  to  this  gloss  by  Mr.  V.  N.  Mandlik, 
and,  as  I  have  already  pointed  out  (§  105,  note),  it  is  possi- 
ble that  the  text  itself  had  originally  a  different  meaning. 
Secondly,  they  rely  upon  a  text  which  is  attributed  vari- 
ously to  Qaunaka,  Vriddha  Gautama,  and  Narada,  which 
states  that  a  sister's  son  and  a  daughter's  son  may  be 
adopted  by  Sudras,  but  not  by  members  of  the  three  higher 
classes,  and  upon  a  text  of  Qakala  which  explicitly  for- 
bids the  adoption  by  one  of  the  regenerate  classes  of 
"a  daughter's  son,  a  sister's  son,  and  the  son  of  the  mother's 
sister"  {w).  As  to  the  former  text,  Mr.  Mandlik  argues  that 
the  correct  translation  is  **  Sudras  should  adopt  a  daughter's 
son,  or  a  sister's  son.  A  sister's  son  is  in  some  places 
not  adopted  as  a  son  among  the  three  classes  beginning 
with  a  Brahmana."  He  points  out  that  the  Mayukha, 
as  properly  rendered,  interprets  the  text  as  meaning  that 
Sudras  should  adopt  only,  or  primarily,  a  daughter's  or  a 
sister's  son,  but  not  as  forbidding  such  adoptions  by  Brah- 
mans.  This  view  is  also  supported  by  the  Dvaita  Nirnaya, 
and  the  Nirnaya  Sindhu  {x).     The  text  of  Qakala  he  dis- 

(u)  Pages  478 — 495,614.  Dr.  Jolly  also  say b  that  "a  close  examination  of 
the  original  an thori ties  shows,  that  there  is  very  little,  if  anything,  in  the  Sanskrit 
treatises  to  warrant  the  formation  of  such  a  mle  as  this,"  Lect.  168.  The  rale 
itself  was  re-affirmed  by  the  High  Court  of  Madras  after  a  full  examination  of 
Mr.  Mandlik's  argument.  Minakshi  \.  Bamanada,  11  Mad.,  49,  and  by  the 
Privy  Council.  Bhagwan  Singh  v.  Bhagwan  Singh,  26  I.  A.,  163  ;  S.  C.,  21 
AH.,  412. 

(v)  Dattaka  Mimamsa,  ▼.,  §  16 — 17  ;  Dattaka  Chandrika,  ii.,  §  7,  8.  I  am 
unable  to  refer  to  the  otlier  authorities,  but  Mr.  V.  N.  Mandlik  says  that  they 
rely  upon  the  same  texts,  p.  489. 

(w)  Dattaka  Mimamsa,  ii.,  §  32,  74,  107 ;  Dattaka  Chandrika,  i.,  §  17,  7. 

(«)  V.  May.,  iv.,  6,  §  9, 10 ;  V.  N.  Mandlik,  pp.  63—66. 
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poses  of  (p.  495)  by  treating  its  authority  as  of  no  weight 
in  opposition  to  usage  and  conflicting  authorities.  The  fact 
still  remains,  however,  that  the  five  digests  above  referred 
to  lay  down  the  rule  in  distinct  and  positive  terms.  The 
rule  so  laid  down  was  stated  by  Mr.  Sutherland,  both  the 
MacNaghtens,  and  both  the  Stranges  (y) ;  and,  as  limited 
to  the  three  regenerate  classes,  it  has  been  affirmed  by  a 
singularly  strong  series  of  authorities  in  all  parts  of  India 
as  forbidding  the  adoption  of  the  son  of  a  daughter,  or  of 
a  sister,  or  of  an  aunt  (z).  In  a  recent  case  the  Allahabad 
Court  by  a  Full  Bench  ruling  held  that  the  Dattaka  Mimamsa 
was  not  an  authority  in  Provinces  governed  by  Benares 
law,  and  that,  in  the  absence  of  any  prohibition  of  such 
adoptions  in  works  earlier  than  it  and  the  Dattaka  Chan- 
drika,  such  adoptions  were  valid.  This  decision,  however, 
was  reversed  by  the  Judicial  Committee  in  a  judgment 
which  has  finally  established  the  invalidity  of  adoptions 
of  that  class  in  all  cases  to  which  the  general  Hindu  law 
applies,  and  in  which  no  countervailing  custom  is  estab- 
lished (a).  On  the  same  ground,  it  is  unlawful  to  adopt 
a  brother,  or  step-brother,  or  an  uncle,  whether  paternal 
or  maternal  (b).  And  it  makes  no  difference  that  the 
adopter  has  himself  been  removed  from  his  natural 
family  by  adoption;  for  adoption  does  not  remove  the 
bar  of  consanguinity  which  would  operate  to  prevent 
inter-marriage  within  the  prohibited  degrees  (o).  This  rule 
must,  of  course,  be  understood  as  excluding  only  the  sons 

iy)  Suih.  Syii.,664;  F.  MacN.,  150;  1  W  MacN.,67;  1  Stra.  H.  L.,  83,  S.M., 
§84. 

is)  Haee  Gunga  v.  Baee Sheokoovur^  Bom.  Sel.  Rep.,  73; Narasammal  y.  Bala- 
rama  Oharlu^  1  M.  H.  C,  420 ;  Jivani  v.  Jivu,  2  M.  H.  C,  462 ;  Qopalayyan  v. 
Baghupatiayyauy  7  M.  H  C,  260;  Eamalinga  v.  Sadasiva,  9  M.I.A.,  606;  8.C., 

1  Sath.  (P.O.),  26,  where  the  side-note  oalU  the  parties  Vaisyas,  though  they 
were  really  Sudras.  See  aupra^  2  M.  H.  C,  467;  Kora  Shunkov.  Bebee  MunneOt 

2  M.  Dig.,  32 ;  Gopal  Narhar  v.  Eanmant^  8  Bom.,  273,  where  all  the  authorities 
are  examined ;  Bhagirthibai  v.  Badhahai^  8  Bom.,  298;  Parbati  v.  Sundar, 
8  All.,  1 ;  affd.  16  I.  A.,  186 ;  S.  C,  12  All.,  61. 

(a)  Bhagwan  Singh  v.  Bhagwan  Singh,  17  All.,  294,  26  I.  A.,  163. 

(6)  Dattaka  Mimamsa,  v.,  §  17  ;  Bunieet  Singh  v.  Obhya,  2  8.  D..  246  (816) ; 
Moottoosamy  v.  Lutchmeduvummahf  Mad.  Deo.  of  1862,  96  ;  SriramtUu  v.  Ba- 
maiyya,  8  3Cad.,  16 ;  Mmakahi  v.  Bamanada,  11  Mad.,  49.  The  adoption  of  an 
nncle  8  son  was  sanctioned  in  Madras,  apparently  on  the  ground  that  such 
adoptions  were  sanctioned  by  usage.     Virayya  v.  Hanumantat  14  Mad.,  459. 

{e)  Moothia  v.  Uppen,  Mad.  Deo.  of  1868, 117. 
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of  woman  whose  original  relationship  to  the  adopter  was 
such  as  to  render  them  unfit  to  be  his  wives.  A  man 
<50uld  not  lawfully  marry  his  brother's  or  nephew's  wife, 
but  a  brother's  son  is  the  most  proper  person  to  be  adopted, 
and  so  is  a  grand-nephew  (d).  A  wife's  brother,  or  his 
son,  may  be  adopted  («),  and  so  may  the  son  of  a  wife's 
sister  (/),  or  of  a  maternal  aunt's  daughter  {g), 

§  136.  This  rule  again  appears  to  be  of  Brahmanical  ^^^^no*ani- 
origin.  The  same  authorities  which  lay  it  down  as  regards 
the  higher  classes  state  that  Sudras  (h)  may  adopt  a 
daughter's,  or  sister's  son.  The  Mayukha  even  states 
that,  as  regards  them,  such  a  person  is  the  most  proper  to 
be  adopted  (i).  He  is  obviously  the  most  natural  person 
to  be  selected.  A  mother's  sister's  son  may  also  be 
adopted  among  Sudras  (k).  In  the  Punjab  such  adoptions 
are  common  among  the  Jats,  and  this  laxity  has  spread 
even  to  Brahmans,  and  to  the  orthodox  Hindu  inhabitants 
of  towns,  such  as  Delhi  (l).  They  are  also  permitted 
among  the  Jains  (m),  and  in  Southern  India  even  among 
the  Brahmans  such  adoptions  are  undoubtedly  very 
common.  It  was  decided,  so  late  as  1873,  that  the 
practice  had  not  attained  the  force  of  a  legal  custom  (n). 
But  in  1881,  upon  a  renewed  enquiry,  the  High  Court 
pronounced  that  in  Southern  India  such  adoptions  were 
valid  among  Brahmans.  A  similar  practice  among  the 
Nambudri  Brahmans  of  Malabar  has  also  received  judicial 


(d)  Morun  Moee  v  Bajoy,  Suth.  Sp.,  No.  122. 

(e)  Kristniengar  v.  Vanamamalayt  Mad.  Dec.  of  1856,  213  ;  Runganaigum  t. 
Nametevoya,  Mad.  Dec.  of  1867,  94  ;  Buvee  Bhudr  v.  Boopshunker^  2  Bor.,  662 
[713]  ;  Snramulu  v.  Bamayyat  8  Mad.,  15. 

if)  Bofitf  Ounga  v.  Baee  Sneokoovur,  Bom.  Sel.  Rep.,  73,  76. 

[a)   Venkata  t  Suhhadra,  7  Mad.,  649. 

{h)  The  Kayaathas  in  Bengal  are  Sudras,  and  may  make  sach  adoptions. 
Bajcoomar  La II  v.  VUnettur  Ih/al,  10  Cal.,  688. 

(»)  V.  May.,  iv.,  5,  §  10.  11. 

{k)  Ohinna  Nagayya  v.  Pedda  I^agayya^  1  Mad.,  62. 

(0  Punjab  Gust.,  79—88  ;  Punjab  Customary  Law,  II,  111,  164,  206,  210. 

(w)  8heo  Singh  v.  Mt.  Dakho,  6  N.-W.P.,  382,  affd.  6  I.  A.,  87;  S.  C, 
1  All.,  688 ;  Haaaan  AH  v.  Nagamal,  1  All.,  288 ;  Lakhmi  Ohand  v.  Datto  Bai, 
8AU..819. 

In)  Gopalayyan  w.  Baohwpatiayyan,  7  M.  H.  C,  250 ;  2  Stra.  H.  L.,  101 ; 
1  Gibelin,  89 ;  Nelson's  View  of  the  Hindu  Law,  90. 
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sanction  (o).  In  the  North- West  Provinces  the  adoption 
of  a  step-brother  is  allowed  among  the  unregenerate 
classes  (p),  and  among  the  Borah  Brahmans  even  sister's 
sons  may  be  adopted  (q).  In  Pondicherry  the  rule,  as  a 
general  principle,  is  not  recognised.  A  man  may  adopt 
his  daughter's,  or  his  sister's  son,  or  any  one  of  his  wife's 
relations,  but  he  may  not  adopt  his  own  brother  (r).  In 
Western  India  also  they  appear  to  be  permitted.  It  is 
also  said  that  in  the  Deccan  a  younger  brother  may  be 
adopted,  and,  though  the  adoption  of  uncles  is  forbidden, 
a  different  reason  is  alleged  for  the  prohibition  (s). 

Extenflionof  §  137.  A  singular  extension  has  been  given  to  this  rule 

^e'tbrotiiOT.  l>y  Nanda  Pandita.  He  quotes  a  text  of  Vriddha  Gautama  : 
— **In  the  three  superior  tribes  a  sister's  son  is  nowhere 
mentioned  as  a  son," — and  says  that  here  a  sister's  son  is 
inclusive  of  a  brother's  son.  But  as  the  brother's  son  is 
not  only  not  prohibited,  but  is  expressly  enjoined,  for 
adoption,  he  draws  the  remarkable  conclusion  that  a 
brother's  son  must  not  be  adopted  by  a  sister.  And  this 
opinion  was  acted  upon  in  the  North- Western  Provinces, 
where  the  Court  set  aside  an  adoption  by  a  widow,  acting 
under  her  husband's  authority,  where  she  had  selected  the 
son  of  her  own  brother  (t).  If  the  adoption  had  been 
made  by  her  husband,  and  not  by  herself,  it  would  have 
been  perfectly  valid  (u).  The  same  principle  seems  to 
have  been  the  ground  of  a  case  which  is  reported,  and 
discussed  at  much  length,  by  Sir  F.  MacNaghten  (v) , 
There  a  man  died  leaving  three  widows,  and  an  authority 
to  them  to  adopt.  As  they  could  not  agree,  a  reference 
was  made  to  the  Master,  who  reported  in  favour  of  a  boy 

(oj  Vayidinada  v.  Appu^  9  Mad.,  44 ;  VUhnu  v.  KrishnaUt  7  Mad.,  3 ;  per 
curtaniy  11  Mad.,  65. 

(n)  Phundo  V.  Jangi  Nath,  15  All.,  327. 

iq)  Chain  Sukh  Ram  v.  Parbati,  14  All.,  53. 

(r)  Sorg  H.  L.,  130;  Co.  Voi\..  877. 

(«)  Steele,  44  ;  ifvtffcui  itao  V.  Govindrao,  2  Bor.,  86;  V.  N.  Mandlik,  474, 
495;  W.&B.,887. 

{t)  Dattaka  Mimamsa,  ii.,  §  33,  34;  Mi.  Datta^  v.  Ltuhman  Singhf 
N.-W.  P.,  117. 

{u)  See  authoritiefl  quoted,  §  185,  notes  (c),(d). 

(tj)  Dagumbaree  v.  Taramonee,  F.  MacN.,  170,  App.  10. 
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who  "was  the  son  of  the  second  widow's  uncle.  The  next 
question  that  arose  was,  whether  the  boy  could  be  received 
in  adoption  by  the  second  widow.  It  was  argued  that 
this  was  impossible,  because  she  could  not  without  incest 
have  been  the  mother  of  a  boy  by  her  own  uncle.  The 
pandits  differed,  and  no  decision  was  ever  given,  the 
second  widow  having  waived  her  right  in  favour  of  the 
elder.  Sir  F.  MacNaghten,  however,  pronounces  unhesi- 
tatingly in  favour  of  the  objection.  It  seems  to  me, 
however,  with  the  greatest  respect,  that  this  is  introducing 
into  the  Hindu  theory  of  adoption  a  second  fiction,  for 
which  there  is  no  foundation.  The  real  fiction  is,  that 
the  adopting  father  had  begotten  the  child  upon  its  natural 
mother ;  therefore,  it  is  necessary  that  she  should  be  a 
person  who  might  lawfully  have  been  his  wife.  There  is 
no  fiction  that  the  natural  father  had  also  begotten  the 
child  upon  the  adopting  mother.  The  natural  son  be- 
comes the  son,  not  merely  of  the  particular  wife  from 
whom  he  is  born,  but  of  all  the  wives ;  and  the  authors  of 
the  Dattaka  Mimamsa  and  Dattaka  Chandrika  seem  to 
think  that  the  same  result  follows  in  the  case  of  several 
vnves  from  an  adoption  (w).  The  fiction  can  hardly 
extend  to  the  length  of  his  being  conceived  by  all.  In 
fact  it  would  appear  that  the  Hindu  law  takes  no  notice 
of  the  wife  in  reference  to  adoption.  The  relation  of  the 
adopted  son  to  her  arises  upon  adoption.  But  the  balance 
of  authority  and  reasoning  appears  to  be  opposed  to  the 
idea  that  relationship  to  her  has  any  effect  upon  the 
choice  of  the  boy  to  be  adopted  (x). 

§  138.  The  adopted  son  must  be  of  the  same  class  as  idontityofoagto. 
bis  adopting  father,  that  is,  a  Brahman  may  not  adopt  a 
Kshatriya,  or  vice  versa  (y).     This  rule  is  probably  an 
innovation  upon  ancient  usage,  as  Medhatithi  and  others 

(w)  Mann,  ix.,  §  183  ;  Dattaka  Mimamsa,  ii.,  §  69 ;  Dattaka  Chandrika,  i.,  §  23. 
And  BO  the  pandfts  stated  in  this  case,  F.  MacN.,  App*  11. 

(*)  This  view  was  approved  by  the  MadfaH  High  Court.  Srvramulu  v. 
Bamayya,  3  M  id.,  p.  17  ;  and  in  Bombay,  Bai  Nani  v.  Chunilal^  22  Bom.,  978. 

{y)  An  orthodox  Hindn  may  adopt  the  son  of  a  member  of  the  Sadharam 
Brahmo  Somaj.    Kutum  Kumari  v.  SatycM  Banjan,  80  Cal.,  999. 
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interpret  the  words  of  Manu  **  being  alike*'  (translated  by 
Sir  W.  Jones  ''  being  of  the  same  class  ")  as  meaning 
merely,  possessing  suitable  qualities,  though  of  a  different 
class  {z).  In  the  time  of  Manu  a  man  might  have 
married  wives  of  different  class,  and  the  sons  of  all  such 
wives  would  have  been  legitimate,  and  would  have  inherit- 
ed together,  though  in  different  proportions  (a).  Each  of 
such  sons  must  have  been  competent  to  perform  his 
father's  obsequies,  though  perhaps  with  varying  merit. 
It  would  have  been  remarkable,  therefore,  if  a  man  could 
not  have  adopted  the  son  of  a  woman  whom  he  might 
have  married.  Baudhayana  makes  no  reference  to  caste, 
and  Vasishtha  merely  says,  **  the  class  ought  to  be 
known  ''  (§  107),  which  is  natural  enough,  as  determining 
a  preference.  The  other  authors  (Katyayana,  (^^'Ui^s^ka, 
Yajnavalkya,  and  Yaska),  who  forbid  the  adoption  of  one  of 
unequal  class,  admit  that  such  adoptions  do  take  place, 
and  are  effectual  as  prolonging  the  line,  though  not  for 
purposes  of  oblations.  They,  therefore,  declare  that  a  son 
so  adopted  is  entitled  to  receive  maintenance  (6).  From 
this,  I  presume,  they  considered  that  he  was  effectually 
severed  from  his  natural  family.  It  is  probable,  therefore, 
that,  as  long  as  mixed  marriages  were  lawful  the  adop- 
tion of  sons  of  inferior  caste  was  also  lawful  (c).  When 
the  former  ceased,  the  latter  also  ceased.  At  present,  I 
imagine  that  the  adoption  of  a  Kshatriya  by  a  Brahman 
would  be  a  mere  nullity,  and  would  neither  take  the  boy 
out  of  his  natural  family,  nor  give  him  any  claim  upon  the 
family  of  the  adopter.  The  case  has  never  occurred,  and 
is  quite  certain  never  to  occur. 
Personal  dig-  §  139-  A.S  the  chief  reason  for  adoption  is  the  perform- 

qoftiifleaiion.      ^^^^  ^f  fimeral  ceremonies,  it  follows  that  one  who  from 
any  personal  disqualification  would  be  incapable  of  per- 

{z)  Manu,  ix..  §  16b;  Mitaksharo,  i..  11,  §  9  ;  V.  May.,  v.,  5.  §  4  ;  Dattaka 
Mimamsa,  ii.,  S  23—25  ;  DatUka  Chandrika,  i..  §  12—16. 

(a)  Mann,  ix.,  $  148-166      (6)  See,  too,  D.  K.  8  ,  vii.,  §  28,  24,  citing  Namda. 

(c)  In  Northern  Ceylon  this  is  the  case  still.  The  son,  if  adopted  by  a  man, 
passes  int^>  his  caste.  If  adopted  by  a  woman,  he  remains  in  the  caste  of  his 
natural  father.    Thesawaleme,  ii.,  §  7. 
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forming  them,  would  be  an  unfit  person  to  be  adopted  (d)^ 
Nothing  is  said  upon  the  point  by  Hindu  law  wnters. 
Probably  the  idea  that  such  an  adoption  could  be  made 
would  never  have  occurred  to  their  minds.  As  a  person  so 
adopted  would  also  be  incapable  of  succeeding  to  the 
property  of  the  adopter,  and  so  continuing  his  name  and 
lineage,  every  object  would  fail  which  an  adoption  is 
intended  to  serve. 

§  140.  A  further  limitation  upon  the  selection  of  a  son  Limitation  from 
for  adoption  arises  from  age,  and  the  previous  performance  ***' 
of   ceremonies  in  the  natural  family    (e).     The  leading 
authority  upon  this  point  is  a  passage  from  the  Kalika- 
purana,  which  is  relied  on  by  Nanda  Pandita,  butjwhich  is^ 
treated  as  spurious  by  the  author  of  the  Dattaka  Chandrika, 
Nilakanta,  and  others,  and  which  is  admittedly  wanting 
in  many  copies  of  that  work.     It  lays  down  absolutely 
that  a  child  must  not  be  adopted  whose  age  exceeds  five 
years,  or  upon  whom  the  ceremony  of  tonsure  has  been 
performed  in  the  natural   family   (/).     The  result  of  a 
lengthened  commentary  on  this  passage  in  the  Dattaka  Dattaka 
Mimamsa  appears  to  be  :  first,  that  the  limit  of  age  as  not 
exceeding  five  is  absolute ;  secondly,  that  one  who  has  had 
the  tonsure  performed  ought  not  to  be  adopted,  as  he  will 
at  the  outside  be  the  son  of  two  fathers ;  but,  thirdly, 
that  if  no  other  is  procurable,  a  boy  on  whom  tonsure  has 
been  performed  may  be  received.     In  that  case,  however, 
the  previous  rites  must  be  annulled  by  the  performance  of 
the  putreshti,  or  sacrifice  for  male  issue.     As  regards  other 

{d)  Sath.  Syn.,  665  ;  V.  Darp.,  828,  880. 

(e)  As  to  the  eight  ceremomes  for  a  male,  see  Colebrooke,  note  to  'Dattaka 
Mimamsa,  iv.,  §  *& ;  3  Dig.,  104.  Of  these  tonsuro  is  the  fifth,  and  u-panayanaj 
or  investiture  with  the  sacred  thread,  is  the  eighth.  The  former  is  performed  in 
the  second  or  third  year  after  birth,  the  latter,  in  the  case  of  Brahmans,  in  the 
eighth  year  from  conception.  Bat  it  may  be  performed  ho  early  as  the  fifth,  or 
delayed  lill  the  sixteenth  year.  The  primary  periods  for  upanayana  in  the  case 
of  a  Kahafcriya  are  eleven,  and  of  a  Vaisya  twelve  years,  hat  it  may  be  delayed 
till  the  ages  of  twenty-lwo  and  twenty-foor  respectively.  For  Sadras  there  is 
no  ceremony  bat  marriage. 

(/)  Dattaka  Mimamsa,  iv.,  §  22;  Dattaka  Chandrika,  ii.,  S  25 ;  V.  May., 
v.,  5,  S  20 ;  Mitakahara,  i.,  11,  {  18,  note ;  Jolly,  §  161. 
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[chap.  V, 


Jagannatha. 


Dattaka  Chan- 
drika. 


Benares  law. 


rites,  those  previous  to  tonsure  are  immaterial,  the  per- 
formance of  the  upanayana  is  an  absolute  bar  (g). 

Jagannatha  appears  to  accept  the  text  as  literally  bind- 
ing, and  not-  to  recognize  the  right  of  performing  the 
tonsure  over  again.  He,  therefore,  considers  an  adoption 
to  be  invalid,  if  it  is  made  after  tonsure,  or  after  the  fifth 
year  (h). 

On  the  other  hand,  the  author  of  the  Dattaka  Chandrika 
refuses  to  accept  the  text  of  the  Kalika-purana  as  authentic. 
But  even  if  it  should  be  genuine,  he  explains  it  away  by 
the  possibility  of  performing  tonsure  a  second  time  in  the 
adoptive  family.  The  result  he  arrives  at  is,  that  age  is 
only  material  as  determining  the  term  at  which  wpanavana 
may  be  performed.  So  long  as  this  rite  in  the  case  of  the 
three  higher  classes,  and  marriage  m  the  case  of  Sudras, 
can  be  performed  in  the  family  of  the  adopter,  there^is 
no  limit  of  any  particular  time  {%). 

Mr.  W.  MacNaghten  is  of  opinion  that  the  rules  laid 
down  by  the  Dattaka  Mimamsa  and  the  Dattaka  Chandrika 
should  be  followed  in  the  Provinces  in  which  they  are 
respectively  in  force :  that  is,  the  Dattaka  Mimamsa  ip 
Benares,  and  the  Dattaka  Chandrika  in  Bengal  and 
Southern  India  (i).  From  what  has  been  already  stated 
{§  30)  as  to  the  authorship  of  the  Dattaka  Chandrika 
there  seems  to  be  no  reason  for  ascribing  to  it  any  special 
authority  in  Southern  India.  The  authority  of  the 
Dattaka  Mimamsa  in  Benares,  after  much  hostile  criticism, 
has  been  recently  recognised  by  the  Privy  Council  as 
having  acquired  by  long  acceptance  an  independent 
authority  (Z). 

§  141.  The  only  decisions  upon  this  point  under  Benares 

{g)  Dattaka  Mimamsa,  30—56;  1  W.  MacN.,  72.  Mr.  Sutherland's  ^loas 
upon  Dattaka  Mimamsa,  §  58,  that  the  words  "a boy  fire  years  old"  means 
under  six  is  a  mistake.  It  means  one  who  has  not  passed  his  fifth  birthday. 
Per  Mahmoodf  J.,  Ganga  Sahai  v.  LekhraiSinght  9  All.,  810. 

(h)  8  Dig.,  148, 249-251,  263.    See.  too,  P.  Mac.,  189—146,  394. 

{%)  Dattaka  Chandrika,  ii.,  §  90-38  ;  1  W.  MacN..  72. 

(*)  1  W.  MaoN.,  78. 

({)  Bhagwan  Singh  v.  Bhagwan  Singh,  26  I.  A..  168 ;  S.  C,  21  All.,  412. 
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law  have  been  given  in  the  Courts  of  the  North- Weat 
Provinces.  The  first  of  these  was  in  1868  (m),  when  it 
was  held  that  under  the  Dattaka  Mimamsa  an  adoption 
was  valid_8o  long  as  the  boy  was  below  six  years.  Here 
the  Court  accepted  the  authority  of  the  Dattaka  Mimamsa, 
and  of  the  Ealika-purana  on  which  the  rule  is  based,  but 
fell  into  a  mistake  as  to  the  meaning  of  the  rule,  in 
consequence  of  the  gloss  put  upon  it  by  Mr.  Sutherland 
[§  140  (/)].  The  question  arose  again  in  1886,  and  was 
examined  in  the  most  elaborate  manner  by  Mr.  Justice 
Mahmood  (n).  The  conclusions  he  arrived  at  are  stated 
as  follows  :  "  I  hold  that  the  passage  of  the  Kalika-purana 
upon  which  the  limitation  of  five  years  for  adoption  is 
entirely  founded,  is  not  proved  to  be  authentic  ;  that  even 
H  it  be  taken  to  be  authentic,  the  interpretation  adopted 
by  Nanda  Pandita  in  his  Dattaka  Mimamsa  is  not  shown 
to  be  universally  applicable  ;  that  the  interpretation  may 
be  restricted  only  to  Brahmans  intended  for  priesthood  ; 
that  this  interpretation  would  bring  the  Dattaka  Mimamsa 
in  accord  with  the  Dattaka  Chandrika  ;  that  various  other 
plausible  interpretations  of  the  passage  have  been  adopted 
by  other  authorities ;  that  such  authorities  may  be  referred 
to  for  the  purposes  of  this  question  ;  and  that  the  matter 
being  so  dealt  with  by  those  authorities,  it  would  be  un- 
safe to  set  aside  the  plaintiff's  adoption  upon  the  solitary 
ground  that  he  was  older  than  five  years  at  that  time. ' ' 
He  then  proceeded  to  express  his  opinion  that,  as  regards 
the  twice-born  classes,  age  was  only  material  as  determin- 
ing the  time  at  which  the  upanayana  may  be  performed, 
and  that  its  performance  was  the  ultimate  limit  for  a 
valid  adoption.  As  regards  Sudras  adoption  could  be  per- 
formed effectually  till  marriage. 

^  142.  In  Bengal  and  Southern  India  the  decisions  are  BmgtX. 
in  favour  of  the  view  laid  down  by  the  DattaJga  Chandrika. 

(w»)  Thakoor  Oomrao  Singh  v.   Thakooranee  Mehtab  Koonwer^  N.-W.  P.i 
H.  C.  Bep.,  1868,  103a.    See  per  Mahmood,  J.,  9  A.11.,  p.  313. 

(n)  Qanga  Sahai  v.  Lekhraj  Singh,  9  All.,  268,  pp.  316—824,  327,  328. 
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In  some  of  the  earlier  Bengal  cases,  the  pundits,  while 
agreeing  that  the  age  of  five  years  was  not  an  absolute 
limit  which  could  not  be  exceeded,  seem  to  have  thought 
that  if  tonsure  had  already  been  performed  in  the  natural 
family  and  in  the  name  of  the  natural  father,  a  subsequent 
adoption  would  be  invalid  (o).  In  1838,  however,  the 
Sudder  Court  Pundit,  in  reply  to  a  question  as  to  age, 
answered  "  that  the  period  fixed  for  adoption  with  respect 
to  the  three  superior  tribes,  Brahmans,  Kshatriyas,  and 
Vaisyas,  was  prior  to  their  investiture  with  their  respective 
cords  :  and  with  respect  to  Sudras,  prior  to  their  contract- 
ing marriage"  (p).  This  opinion  has  been  affirmed  in 
several  subsequent  cases,  and  may  now  be  treated  as  beyond 
doubt  (q).  The  same  rule  has  been  repeatedly  laid  down 
Madras.  ^^  Madras,   both  by  the  pundits  and  the  Court  (r).     It  is 

also  suggested  bjL  Me*.  Ellis  that,  even  after  upanayana,  an 
adoption  would  be  valid,  if  the  person  adopted  was  of  the 
same  goti-a  as  his  adopter.  He  bases  this  view  on  the 
ground  that  where  the  gotra  is  different,  the  upanayana 
is  a  bar,  since  by  it  the  person  is  definitely  settled  in  his 
natural  family,  and  this  renders  the  performance  of  the 
datta  Jhomam  (§  151)  impossible.  But  where  the  gotra 
is  the  same,  the  performance  of  the  datta  homam,  though 
proper,  is  not  necessary  for  an  adoption.  And  this  view 
was  adopted  by  the  Travancore  Court  in  a  case  between 
Brahmans.  There  the  upanayana  had  been  performed 
previous  to  adoption.  But  the  Court  held  the  objection 
to  be  immaterial  since  the  person  adopted  was  the  son  of 


(o)  Kerutnartien  v.  Mt.  Bhohinenreey  1  8.  D.,  161  (213)  (as  to  the  remark 
appended  to  this  decision,  see  1  W.  MacN.,  75) ;  2  W.  MacN.,  180  ;  Mt.  Dullahh 
V.  Manu,  S.  D.,50(61). 

(p)  Bullahakant  v.  Kishenprea,  6  8.  D.,  219  (270). 

{aj  Nitradayee  v.  Bkolanath^  8.  D.  of  1863,  668  ;  Ramkishore  v.  Bhoobun^ 
8.  D.  of  1859,  229,  236  ;  affirmed  on  review,  8.  D.  of  1860,  i.,  485,  490;  reversed 
on  a  different  point  in  the  Privy  Council  tub  nomine  Bhoobun  Moyee  v. 
Bamkishorey  where,  however,  the  ruling  as  to  the  validity  of  the  adoption  on 
the  ground  of  age  was  not  disputed,  10  M.  I.  A.,  279 ;  8.  C,  8  Suth.  (P.  C),  16. 

(r)  1  Stra.  H.  L.,  87,  91 ;  2  Stra.  H.  L.,  87,  110 ;  Mootoo  Vigia  Baghoonadha 
Satooputty^  alias  Annaaamy  v.  Sevagamy  Nachiar,  1  Mad.  Dec,  106  ;  affirmed 
by  Privy  Council  on  the  28th  April,  1828,  Chetty  Colum  Prusunna  v.  Chetly 
Colum  Moodoo,  1  Mad.  Dec.,  406  ;  Sreenevaanen  v.  Saahyummalt  Mad.  Dec. 
of  1859,  118  ;  Veerapermallv.  Narrain  Pillay,  1  N.C.,  138  ;  Vythilinga  v.  Vyia- 
thammalt  6  Mad.,  43  ;  Pichuvayyan  v.  Subhayyan^  18  Mad.,  128. 
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the  adopter's  brother  (s).  This  ruling  was  followed  by 
the  High  Court  of  Madras  after  a  very  full  investigation 
of  the  authorities,  and  upon  evidence  of  local  usage  {t). 
In  a  later  case  the  fact  that  the  person  taken  in  adoption 
was  an  unmarried  man  aged  forty,  who  had  succeeded  to 
his  father's  estate,  was  held  to  be  no  valid  objection  to 
the  adoption  (u).  The  statement  by  M.  Gibelin,  that 
usage  in  Pondicherry  admits  of  adoption  after  the 
upanayana  in  any  case,  appears  to  be  incorrect  as  regards 
Brahmans  (v). 

§  143.  This  restriction  again  does  not  exist  where  the  riimitofagenot 
Brahmanical  fiction  of  an  altered  paternity  is  unknown. 
In  the  Punjab  there  is  no  restriction^  of  age  (^?).  Among 
the  Jains  the  period  extends  to  thirty-two,  and  it  is  said 
by  HoUoway,  J.,  that  there  is  no  limit  of  age  (x).  So  in 
Western  India,  the  author  of  the  MajaJj^a  says  :  "  And 
my  father  has  said  that  a  married  man,  who  has  even  had 
a  son  born,  may  become  an  adopted  son  "  {y).  In  accord- 
ance with  this  dictum  the  pundits  of  the  Surat  Sudder 
Court  reported  that  **  the  rule  that  a  boy  should  be  adopt- 
ed under  five  years  related  to  cases  where  no  relationship 
exists ;  but  when  a  relation  is  to  be  adopted,  no  obstacle 
exists  on  account  of  his  being  of  mature  age,  married  and 
having  a  family,  provided  he  possesses  common  ability, 
and  is  beloved  by  the  person  who  adopts  him"  {z).  So 
Mr.  Steele  states,  "  the  Poona  Shastries  do  not  recognize 
the  necessity  that  adoption  should  precede  moonj  and 
marriage."  And  he  gives  various  statements  as  to  the 
proper  age  for  adoption  ranging  from  five  to  fifty,  and 
ending,  "  there  is  no  limit  as  to  age.     The  adoptee  should 

(s)  2  Stra.  H.  L.,  104 ;  Hatnaawami  lyen  v.  Bhagati  Ammaly  8  Mad.  Jur.,  68. 

(t)  Viraragava  Ramalinga^  9  Mad.,  148,  overruling  Venkataaaiya  v.  Veti- 
kata  Charlu,  3  Mad.  H.  C.  28. 

(tt)  Papamma  v.  V.  Appa  Bau,  16  Mad.,  384,  p.  396. 

{v)  I  Gibelin,  94  ;  Sorg  H.  L.,  1:52 ;  Co.  Coii.,  170,  377. 

(w)  Panjab  Cust.,  82. 

(x)  Bithcum  v.  Soojun,  9  Mud.  Jur.,  21,  cited  in  Sheo  Singh  v.  Mt.  Dakhot 
6  N.-W.  P..  402;  Qovindnath  v.  Oululchundy  6  S.  D.,  276  (322). 

(y)  V.  May.,  iv.,  6,  §  19.  His  father  was  Shanker  Bhatt,  author  of  the  Dvait 
Nirnaya,  a  work  of  special  authority  in  the  Deocan.  Nathaji  v.  Harif  8  Bom. 
H.O.  (A.C.J.),  70. 

{z)  Brijhhookunjee  v.  Ookoolootsaojee^  1  Bor.,  195  [217] . 
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not  be  older  than  the  adopter'*  (a).  None  of  these 
authorities  make  any  distinction  as  to  the  caste  of  the 
person  adopted.  In  the  Surat  case  the  parties  appear  to 
have  been  Brahmans,  or  at  least  Kshatriyas.  In  some  of 
the  cases  in  which  the  adoption  of  a  married  man  has 
been  held  valid  by  the  Bombay  High  Court,  the  parties 
happentlft  to  be  Sudras,  but  the  decision  did  not  turn 
upon  that  circumstance  (6).  It  has  been  settled  by  recent 
cases,  after  some  doubt,  that  a  married  Brahman  may 
be  lawfully  adopted,  4nd  that  it  makes  no  difference  as  to 
the  legality  of  the  transaction  whether  he  belongs  to  a 
different  or  to  the  same  gotra  as  the  adopter  (c). 

Only  SOIL  §  144.  The  prohibition  against  adopting  an  only  son 

rests  on  the  texts  of  Vasishtha,  Baudhayana  ajid  (,^aunaka, 
(§  107).  "  Let  no  man  give  or  accept  an  only  son,  since 
he  must  remain  for  the  obsequies  of  his  ancestor"  (d). 
So  Qaunaka  says,  ''By  no  man  having  an  only  son  is 
the  gift  of  a  son  to  be  ever  made."  From  these  Nanda 
Pandita  infers  a  prohibition  against  accepting  also,  and 
says  that  the  offence  of  extinction  of  lineage,  denounced 
by  Vasishtha,  is  incurred  by  both  giver  and  receiver  (e). 
This  prohibition  is  by  some  authorities  exteqdgd  to  the 
adoption  of  an  eldest  son,  since  his  merits  are  specially 
appropriated  in  the  interests  of  his  own  father  (/).  And 
even  to  the  adoption  of  one  of  two  sons,  since  such  an  act 
would  leave  the  father  with  an  only  son,  and  thereby 


(a)  Steele,  44,  182;  V.  N.  Maudlik,  471;  1  W.  MacN.,  75.  This  was  also 
the  case  in  Rome.  The  rule  as  to  difference  of  age,  if  it  has  any  force  at  all,  does 
not  apply  as  between  an  adopting  widow  sind  the  adoptee.  Oopal  Balkrishna  v. 
Vishnu  Baghunath,  '2a  Bom.,  250,  p.  256. 

(6)  Bajo  Ninbalkar  v.  Jayavantrao,  4  Bom.  H.  0.  (A.  C.J.),  191 ;  Nathaji 
V.  Hari,  8  Bom.  H.C.  (A.  C.  J.),  67. 

(c)  Sadcukio  V.  Hari  Moneahvar^  11  Bom.  H.C,  190;  Lakahmappa  v. 
Barnappa,  12  Bom.  H.  C,  364 ;  Dharma  Dagu  v.  Bauikrishna^  10  Bom.,  80. 
Among  the  Natnbndri  hirahmans  (^  44j,  the  power  to  adopt  a  mArried  man 
appears  only  to  exist  when  the  adoption  is  of  the  Kritrima  form,  11  Had.,  p.  176. 

(d)  So  in  Borne,  the  only  male  of  his  genus  could  not  be  adopted,  for  the  sacra 
would  in  such  a  case  be  lost. 

(e)  Dattaka  Mtmamsa,  iv.,  §  1—6;  Dattaka  Chandrika,  i.,  §  27,  38  ;  Mitak- 
shara,  i.,  U,  f  11 ;  V.  May.,  iv..  6,  §  9,  16 ;  V.  N.  Mandlik,  502. 

(/)  Mitakshara,  i.,  11,  ^  12,  citing  Manu,  iz.,  §  106 ;  Viramit.,ii.,2,  §8  ;  Saras* 
rati  Vilasa,  §  368.  369 ;  2  Stra.  H.  L.,  105  ;  2  W.  MacN..  182 ;  V.  May.,  iv.,  6, 
4 ;  Permaul  Naicken  v.  Pottee  Ammalt  Mad.  Dec.  of  1861,  -234. 
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subject  him  to  the  chance  of  being  left  wholly  without 
issue.     But  this  final  precept  is  admittedly  only  dissuasive, 
and  not  peremptory  (g).     And  the  same  decision  has  lately 
been  given  as  regards  the  adoption  of  an  eldest  son  (A). 
The  value  to  be  placed  upon  these  texts,  according  to 
Hindu  rules  of  interpretation,  is  discussed  at  length  by 
Mr.  V.  N.  Mandlik.     His  view  is  that  they  are  recommen-  I 
datory  only,  and  not  prohibitory,  and  that  a  violation  of/ 
them  affects  the  offender,  but  does  not  detract  from  the^ 
validity  of  the  rite  (i). 

§  145.  It  seems  to  be  admitted  everywhere  that  there  is  son  of  two 
no  objection  to  the  adoption  of  an  only  son,  when  he  is  '*tt>«w- 
taken  as  dwyamushyayana.  or  the  son  of  two  fathers; 
either  by  an  express  agreement  that  his  relationship  to  his 
natural  family  shall  continue  (Zp),  or  by  the  fact  that  the 
only  son  of  one  brother  is  taken  in  adoption  by  another 
brother,  in  which  case  the  double  relationship  appears  to 
be  established   without  any    special   contract    (I).     The 
remaining  question,  as  to  the  validity  of  the  adoption  of 
an  only  son,  has  given  rise  to  an  extraordinary  amount  of  oniy  son. 
discussion,  and  has  been  treated  with  a  series  of  conflict- 
ing judgments  commencing  from  the  beginning  of  the 
last  century,  and  only  settled  in  its  closing  year  by  a 
final    decision    of   the    Judicial    Committee    (m).     The 


iq)  DAtOAka  MinukinsA,  iv.,  §  d;  1  Stra.  H.  L.,  85;  1  W.  MacN.,  77. 

{h)  Janokee  v.  Qopaul,  2  Cal.,  366 ;  affd.  on  facts  10 1.  A.,  32 ;  S.  C,  9  Gal.,  766  ; 
Kaahibai  v.  Tatia,  7  Bom.,  221 ;  Jamnabai  v.  Baichand,  ib.,  226. 

(i)  v.  N.  Mandlik,  496—508,  where  he  gives  instances  of  the  adoption  of  only 
sons  from  the  Vedic  ages  downwards. 

(*)  2  W.  MacN.,  192;  1  Stra.  H.  h.^m;  futwaha,  2  Kn.,  206;  Shumshere  v. 
DilraJ,  2  S.  D.,  189  (216) ;  Joymonee  v.  Sibosoondry,  Pulton,  75 ;  Behari  Lai  v. 

(l)  Dattak*  Mimamsa,  ii.,  87,  38,  vi.,  §  31-36,  47,  48;  Datt&ka  Chandrika, 
i.,  §  27.  28,  iii.,  §  17,  v.,  §  33;  1  Stra.  H.  L.,  86;  2  Stra.  H.  L.,  107 ;  Steele,  46, 
183;  Sar^adhikari,  635;  Permaul  Naicken  v.  Pottee  Ammalj  Mad.  Dec.  of 
1851,  234;  ver  owriam^  Gocoolanund  v.  Wooma  Daee^  16  B.  L.  R.,  416;  S.  C, 
23  Sath.,  340;  NUmadhub  w  BUhumber,  13  M.  I.  A.,  101;  8.  C,  12  Suth. 
(P.  C),  29;  Chinna  Gaundany.  Kutnara,  1  Mad.  H.  C,  67;  Uma  Deyi  v. 
Gocoolanundj  51.  A.,42\  S.  C,  8  Cal.,  687;  V.  May.,  iv., 6, §21,22.  The  power 
of  giving  or  taking  a  son  in  adoption  in  the  dwyamiuhyayana  form  may  in 
Bombay  be  exorcised  not  only  by  the  brothers  bot  also  by  their  widows.  Krishna 
V.  Paramthrit  26  Bom.,  637. 

(m)  In  the  last  and  previous  editions  of  this  work  the  whole  law  bearing  upon 
this  sabject,  which  has  now  only  a  historical  interest,  was  given  in  great  detail : 
6th  ed..  $§  138-188. 


Digitized  by 


Google 


186  LAW  OP   ADOPTION.  [CHAP.   V^ 

Bengal.  decisions  in  the  Bengal  Sudder  and  High  Courts  were 

uniformly  against  the  adoption.  The  earlier  cases  were 
decided,  as  was  the  habit  in  those  days,  upon  the  futwaha 
of  the  pundits,  but  in  two  later  cases  in  the  High  Court 
the  whole  subject  received  a  thorough  discussion,  in  the 
former  of  the  two  by  that  great  Hindu  lawyer  Mr.  Justice 

HadTM.  Dwarkanath  Mitter  (n).     In  Madras  there  was  no  case 

which  directly  raised  the  question  till  1862.  It  arose 
incidentally  in  various  cases  from  1801,  and  during  the 
time  Sir  Thomas  Strange  was  collecting  materials  for  his 
work  on  Hindu  Law,  he  consulted  Mr.  Colebrooke  and 
Mr.  Ellis,  and  laid  before  them  various  futwahs  of  Madras 
pundits  upon  the  subject.  Mr.  Colebrooke  was  of  opinion 
that  such  an  adoption  was  invalid.  Mr.  Ellis,  a  Madras 
civilian,  and  the  pundits  thought  that  Jbhe  adoption  was 
forbidden,  but  that  if  mad_Q  it.  wmild^be  effectual  (o). 
This  was  the  view  which  Sir  Thomas  Strange  himself 
took,  and  which  he  put  forward  from  the  Bench,  and  in 
his  own  book  (p).  In  1862  a  direct  decision  to  the  same 
effect  was  given  on  appeal  by  the  Madras  High  Court  (q). 
The  judgment  was  not  a  satisfactory  one.  The  Chief 
Justice  professed  to  hold  by  decided  cases,  and  for  these 
he  referred  to  several  earlier  Madras  cases  in  which 
the  point  had  not  been  decided  at  all,  and  to  a  Bengal 
case  in  which  the  decision  was  exactly  the  opposite  to 
what  he  supposed  it  was.  The  decision,  however,  appears 
to  have  been  accepted  as  final,  and  was  followed  as  such, 
and  without  argument  in  two  later  cases,  the  last  of  which 
gave  rise  to  the  final  appeal  to  the  Privy  Council  (r). 

In  Allahabad  the  question  had  a  very  short  history. 
The  case  came  before  a  Full  Bench  in  1879,  when  the 


(n)  Nandram  v.  Caahee  Pande,  8  S.  D.  282  (aiOi ;  4  S.  D.,  70  (89) ;  Debee  Dial 
V.  Hur  Hot  Singh,  4  S.  D.,  320  (407) ;  Upe?idra  Lai  v.  Hani  Fraaanna  Mayt^ 
1  B.  L.  R.  (A.  C.  J.),  221 ;  S.  C,  10  Suth.,  347;  Manick  Chunder  v.  Bhuggo- 
batty,  3  Cal.,  443. 

(o)  2  Stra.  H.  L.,  87,  88, 105.  106,  107. 

(p)  Veerapermall  v.  Narrain  Pillay,  I  N.  C,  91,  126 ;  1  Stra.  H.  L  ,  86. 

\q)  Chinna  Qaundan  v.  Kumara  Oaundan,  1  Mad.  H.  C,  54. 

(r)  Narayanatwamy  y.  Ktivpuaamif  11  Mad.,  43;  Balasu  Gurulingaatcami 
V.  Bama  Lakahmamma,  16  Mad.,  53 ;  affd.,  26  I.  A..  113 ;  S.  C,  22  Mad.,  398. 
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rival  views  of  the  Bengal  and  Madras  Courts  were  consi- 
dered, and  the  view  taken  by  the  latter  /was  preferred. 
This  would  naturally  have  closed  the  discussion  in  that 
Presidency,  but  in  consequence  of  doubts,  expressed  by 
Straight  and  Mahmood,  JJ.,  in  a  later  case,  the  question 
when  it  next  arose  was  a  second  time  referred  to  a  Full 
Bench.  There  it  received  a  most  exhaustive  examination 
from  Edge,  C.  J.,  and  -ffwox,  J.,  with  the  result  that  the 
Court  adhered  to  its  former  opinion.  The  last  case  came 
on  appeal  before  the  Privy  Council,  where  it  was  heard 
separately  from  the  Madras  case,  both,  however,  being 
dealt  with  and  affirmed  in  a  single  judgment  (s). 

§  146.  In  Bombay  the  current  of  events  was  much  more  Bombay, 
varied.  The  earliest  case,  as  far  as  I  am  aware,  in  which 
the  point  was  discussed,  was  one  which  arose  in  1819. 
There  the  legality  of  adoption  of  an  eldest  son  was  dis- 
puted, but  it  appeared  that  the  natural  father  had  given 
away  both  his  sons,  and  the  Shastries  were  asked  whether 
this  was  lawful.  Their  opinion  was  that  the  sin  lay  with 
the  giver,  not  with  the  receiver,  and  that  when  made  the 
adoption  was  valid  (t).  This  view  was  followed  in  several 
cases  in  the  Bombay  High  Court  where  the  adoption  of 
an  only  son  was  disputed,  and  it  is  stated  by  Mr.  Mandlik 
that  this  had  been  the  course  of  decision  in  the  Sudder 
Court  in  cases  which  are  not  recorded  (u) ;  the  current 
began  to  change'  under  the  influence  of  Sir  M.  Westropp, 
C.  J.,  in  1875.  The  case  before  him  was,  whether  the 
giving  by  a  widow  of  an  only  son  in  adoption  was  valid  or 
invalid.  The  only  question  necessary  to  be  decided  was,  ^ 
whether  the  authority  of  the  deceased  husband  could^be  , 
presumed.  The  whole  law,  and  all  the  precedents  upon  ' 
the  point,  were  minutely  examined,  and  the  conclusion  he 
arrived  at  was  that  the  giving  or  receiving  of  an  only  son 

{$)  Hanumanv.  Chirai,  2  All.  (F.  B.),  164;  Beni  Pershadv.  Mt.  Hardai 
Bibi,  14  All.  (P.  B.),  67 ;  affd.  Badkamohun  v.  Hardai  Bihi,  26  I.  A.,  118. 

(t)  Huthut  Bao  V.  Govindrao,  2  Bor.,  76,  86. 

(m)  MhaUabai  v.  Vitkoba,  7  Bom.,  A.  C,  Appx.  26 ;  Baj3  Nimbalkar  v.  Jaya- 
vantrav,  4  Bom.  H.  C.  (A..  C.  J.),  191;  Bangubai  v.  Bhaghirtibai,  2  "Bom. ^ 
p.  379;  Mandlik,  507. 
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was  so  improper  that  the  consent  of  the  husband  could 
not  be  presumed.  The  Chief  Justice,  however,  expressed 
himself  most  unfavourably  to  the  validity  of  such  an  adop- 
tion, though  he  admitted  that  such  cases  had  been  recog- 
nised as  legal  under  the  old  Sudder  Court  (t?).  This  view 
was  followed  in  an  unreported  case  between  Lingayets, 
where  the  validity  of  such  an  adoption  had  to  be  decided 
on  an  application  for  a  certificate  of  heirship  under  Act 
XXVII  of  1860.  The  case  was  referred  to  a  Full  Bench 
presided  over  by  Sir  Michael  Westropp  and  the  adoption 
was  set  aside  (w).  Finally,  in  1889,  in  a  formal  litigation 
between  parties,  the  Full  Bench  treated  the  decision  in 
the  Lingayet  case  as  binding  upon  them,  and  held  that 
the  adoption  of  an  only  son  was  absolutely  invalid  (x). 

Privy  Connoa         §  147.  It  is  singular  that  a  case  of  constant  occurrence, 
^^®°*"*"*'  upon  which  such  varying  views  had  been  expressed  during 

an  entire  century,  should  never  have  come  before  the 
Privy  Council  till  1898,  and  should  then  have  apj)eared 
simultaneously  in  two  cases,  one  from  Madras  and  the 
other  from  Allahabad.  Each  case  was  argued  separately, 
the  Court  which  had  heard  the  Madras  case  being  rein- 
forced by  Lords  Herschell  and  Watson  on  the  hearing  of 
that  from  Allahabad,  and  it  is  believed  that  every  available 
material  on  either  side  was  produced  during  the  discus- 
sion. The  result  was  that  the  validity  of  the  adoption  was 
finally  affirmed,  in  a  judgment  which  certainly  avoided 
none,  and  dealt  with  all  the  difficulties  of  the  case  {y). 
The  committee  first  grappled  with  the  dictum  of  Mr. 
Justice  Dwarkanath  Mitter  in  his  judgment  in  1868  (z), 


{v)  Lakshmappa  v.  Bamappat  1^  Bom.  U.  C,  (2nd  ed.),  364.  This  decision, 
though  delivered  in  1875,  was  not  reported  till  1878,  folld.  Knshibai  v.  Tatia^ 
7  Bom.,  221.  See  as  to  the  point  actually  decided,  B.  Ourulingaswami  t. 
B.  Lakshmappa,  26  I.  A.,  113;  S.  C,  22  Mad.,  898,  ants  §  130. 


(w)  Bamchandra  v.  Vithobat  W.  &  B.,  129. 


(x)  Waman  BaghupatiY. Kriahnafi,  14  Bom.  (F.  B.),  249, folld.  Bai  Jadar  v. 
Bat  Mathura,  19  Bom.,  668. 

{y)  Balasu  Ourulinga$wami  v.  B.  Lakshmappa ;  Badha  Mohun  v.  Hardai 
Bibi,  26  I.  A.,  113 ;  S.  C,  22  Mad.,  398. 

(«)  1  B.  L.  R.  (A.  C.  J.),  221.  See,  too,  Bajendro  Narain  v.  Saroda  Soondari, 
16  W.  R.f  548,  where  the  same  Judge  had  enunciated  the  same  views  in  even 
stronger  language. 
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"  that  the  subject  of  adoption  is  inseparable  from  the 
Hindu  religion  itself,  and  all  distinction  between  religious 
and  legal  injunctions  must  be  inapplicable  to  it."  They 
pointed  out  that  in  various  instances  in  the  texts  on 
adoption,  where  directions  or  prohibitions  of  an  undoubt- 
edly religious  character  were  given  in  regard  to  particular 
acts,  the  distinction  had  been  taken ;  that  in  some  such 
cases  it  had  never  been  suggested  that  the  precept  had 
any  binding  legal  operation,  and  that  in  other  cases, 
where  the  suggestion  had  been  made,  it  was  set  aside. 
They  examined  the  two  leading  texts  of  Vasishtha  and 
Qaunaka,  and  expressed  their  opinion  that  neither  of  the 
sages  intended  that  an  adoption  of  an  only  son  should  be 
an  absolute  nullity.  They  pointed  out  that,  in  Mr.  Cole- 
brooke's  translation  of  Mit.  I,  11,  §§  10,  11,  12,  he  had 
used  the  words  "  should  not "  as  regards  two  prohibitions 
which  are  certainly  recommendatory,  and  the  words 
"  must  not "  in  reference  to  the  prohibition  of  an  only  son, 
whereas  the  words  were  identical,  and  equally  capable  of 
expressing  obligation  or  recommendation.  This  weakened 
the  judgment  of  Sir  M.  Westropp  in  1875,  where  he  had 
relied  on  the  express  language  of  the  Mitakshara,  and  had 
apparently  also  influenced  Sir  W.  Markby  in  his  decision 
in  1877  (a).  They  also  relied  on  the  widespread  and 
recognised  usage  of  making  such  adoptions  in  many  parts 
of  India,  and  on  the  circumstance  that  such  adoptions, 
when  made  by  orthodox  Hindus,  had  never  been  followed 
by  any  social  penalties  from  the  authorities  of  their  caste. 
Finally,  as  to  the  argument  that  it  was  unsafe  to  disturb 
a  long  series  of  decisions,  they  said  "  But  their  Lordships 
are  placed  in  the  position  of  being  forced  to  differ  with  one 
set  of  Courts  or  the  other.  And  so  far  as  the  fear  of 
disturbance  can  affect  the  question,  if  it  can  rightly  affect 
it  at  all,  it  inclines  in  favour  of  the  law  which  gives  freedom 
of  choice.  People  may  be  disturbed  at  finding  themselves 
deprived  of  a  power  which  they  believed  themselves  to 

(a)  MarUck  Ohunder  v.  Bkuggobatty,  8  Cal.,  448. 
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possess,  and  may  want  to  use.  But  they  can  hardly  be 
disturbed  at  being  told  that  they  possess  a  power  which 
they  did  not  suspect,  and  need  not  exercise  unless  they 
choose.*'  This  decision,  which  did  not  profess  to  govern 
cases  in  Bombay,  was  subsequently  followed  in  a  case 
from  Guzerat  where  the  Mayukha  [ranks  as  an  authority 
higher  than  the  Mitakshara  (b), 

§  148.  The  whole  of  this  judgment  was  directed  to 
orthodox  Hindus,  who  were  anxious  to  obey  every  positive 
order  of  their  ancient  law,  and  were  only  anxious  to  know, 
what  was  positive  precept  and  what  was  moral  advice. 
Their  Lordships  did  not  enquire,  and  it  was  not  necessary 
to  enquire,  how  it  happens  that,  as  a  matter  of  fact,  in 
wide  districts,  and  among  large  classes  of  the  community, 
this  and  similar  passages  in  the  Sanskrit  law  books  are 
treated  as  absolutely  binding,  while  in  other  equally 
large  districts  and  classes  they  are  utterly  disregarded. 
No  Hindu  lawyer  denies  the  moral  and  religious  weight 
of  these  precepts,  whatever  may  be  their  legal  force. 
Why  does  one  set  of  Hindus  bow  to  these  precepts,  and 
another  set  fly  in  their  face  ?  The  answer  seems  to  me 
to  be  of  some  interest,  not  as  bearing  on  Hindu  law  but 
on  Hindu  usages,  and  as  strengthening  the  views  advanced 
in  Chapter  I  of  this  work.  To  one  set  Hinduism  is  a 
religion,  the  whole  of  which  they  are  bound  to  obey.  To 
the  other  it  is  merely  a  secular  condition,  of  which  they 
adopt  and  reject  exactly  as  much  as  they  like. 

The  absolute  unanimity  of  pundits  and  Judges  in  Bengal, 
broken  only  by  a  rather  unsatisfactory  decision  of  the 
Supreme  Court  (c)  is  the  natural  result  of  the  fact  that 
in  Bengal  Hindu  Law,  as  distinguished  from  Hindu 
usage,  is  a  living  principle  which  governs  every-day  life. 
In  Bengal  alone  the  heir  to  an  intestate  is  determined  by 
ascertaining  the  religious  benefits  which  he  is  capable  of 
conferring   on   the  deceased.     Mr.   Justice  Dwarkanath 

(6)  Vyas  Ohimanlal  v.  Vyas  Bamchandrat  24  Bom.,  478. 
(c)  Joy  money  v.  Sibosoonderit  Falton,  76. 
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Mitter  may  have  been  wrong  in  the  statement  criticised 
by  the  Judicial  Committee,  but  there  can  be  no  doubt  he 
was  sincere,  and  that  his  language  reflected  the  opinions 
of  educated  Hindus  in  Bengal.  He  would  have  been 
unable  to  understand  that  different  degrees  of  obedience 
could  be  due  to  different  precepts  proceeding  from  the 
same  inspired  lips,  or  that  an  act  which  drew  its  whole 
authority  from  a  sacred  utterance  could  be  valid,  if  it  was 
done  in  a  manner  which  the  speaker  had  pronounced  to 
be  a  sin.  Jagannatha  (d)  seems  to  stand  alone  among 
Bengal  lawyers  in  taking  such  a  view. 

When,  however,  we  pass  to  Madras  the  case  is  just  the 
reverse.  The  pundits,  who  were  all  Brahmans,  unite  in 
saying  that  such  an  adoption  is  prohibited,  but  they 
almost  invariably  add  that  when  done  it  is  effectual. 
The  reason  was  that  they  could  not  shut  their  eyes  to  the 
fact  that  such  adoptions  were  practised  all  round  them,  I 
and  this  practice,  like  many  others  equally  opposed  to  the ' 
teaching  of  the  sages,  was  due  to  the  fact  that  the 
Dravidians  had  adopted  Hindu  law  without  any  of  the 
beliefs  from  which  it  originated.  Especially  are  the  ideas 
wanting  upon  which  the  religious  theory  of  adoption  is 
founded.  "The  fear  of  hell  and  the  hope  of  heaven 
appear  in  the  puranic  beliefs  ;  but  this  doctrine  has  very 
little  currency  beyond  the  Brahmans  and  a  few  of  the 
higher  castes,  and  even  among  these  classes  the  moral 
code  of  their  religion  is  but  vaguely  known  and  of  no 
great  influence."  "  It  is  part  of  the  Brahmanical  doctrine 
that  a  man  must  have  a  son  to  save  him  from  hell,  but 
this  belief  obtains  little  currency  among  the  generality  of 
the  people.*'  "Homage  to  remote  ancestors  is  not  a 
practice  among  the  Dravidians,  though  observances  are 
paid  to  relatives  recently  deceased  with  the  intent  that 
they  may   not   return   to   do   harm  to  the  living  "    (e). 

Id)  8  Dig.,  248. 

(e)  Cenaas  Report  of  1891,  VHI,  60.  128.  Munaal  of  Madras  Adm.,  I  (71). 
Upon  a  reference  by  (he  Pondioherry  Court  in  1803  to  the  Consaltatiye  Com- 
mittee, the  following  profession  of  faith  was  set  forth : — **  The  virtues  and  the 
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The  Pondicherry  Court  sanctions  the  disputed  adoption 
on  the  express  ground  that,  though  it  is  opposed  to  the 
Sanskrit  law,  it  is  in  conformity  with  popular  usage  (/). 
In  Western  India,  so  far  as  the  Maj'ukha  is  recognised, 
it  is  evident  that  the  Brahmanical  theory  can  have  no 
force  when  a  married  man,  who  has  even  had  a  son  born 
to  him,  may  become  an  adopted  son  (g).  Until  the 
adoption  of  an  only  son  was  tested  by  the  rule  of  Vasishtha, 
the  Bombay  Courts  were  in  the  habit  of  allowing  it,  and 
Mr.  Mandlik  says  "  this  is  consonant  to  the  daily  practice 
and  the  usages  of  the  people"  (A).  It  is  a  curious  thing 
that  the  first  authoritative  decision  in  Bombay,  that  such 
adoptions  were  invalid,  was  in  a  case  between  Lingayets^ 
a  sect  which  originated  in  a  religious  movement  of  an 
anti-Brahmanical  character  (i).  When  a  similar  case 
arose  subsequently  between  members  of  the  same  sect  in 
a  regular  suit,  it  was  proved  conclusively  that  such 
adoptions  were  allowed  by  local  custom,  and  the  adoption 
was  supported  (k). 

In  the  leading  case  from  Allahabad,  Edge,  C.  J.,  supports 
his  interpretation  of  the  Sanskrit  authorities  by  asking 
how  it  happened  that  if  such  adoptions  were  sinful,  the 
persons  who  shared  in  them  were  not  outcasted,  *'  parti- 
cularly as  they  belong  to  a  caste,  the  members  of  which 
are  such  sticklers  for  caste,  and  for  keeping  their  caste  pure, 
as  are  the  Agarwala  Banias  of  Benares*'  (I).  It  never 
occurred  to  any  one  to  ask  what  the  real  belief  of  these 
people  was.  Now  it  is  certain  that  the  majority  of  these 
\  Agarwala  Banias  are  of  Jain  origin  (m),     and  that  the 

piouB  works  that  men  have  practiBcd  in  this,  world  procure  for  their  bouIs  in 
the  other  world,  according  to  their  merit,  one  of  the  four  d(«greeB  of  beatitude — 
Salogam  (to  be  with  god),  Samibam  (to  be  near  god),  Saroubam  (to  be  like  god) 
Sayoutchiam  (to  be  indentified  with  god).  As  for  the  soul  of  a  sinner,  it  paMes 
into  the  body  of  a  quadruped  or  of  a  bird,  according  to  the  heinonsness  of  iia 
offences,  and  when  it  has  expiated  its  faults,  it  proceeds  again  to  animate  a 
human  body.  Such  is  the  belief  of  Hindus  of  all  castes  and  of  all  sects  in  regard 
to  a  future  life."    Sorg  Co.  Con.,  383,  |5  ^. 

(/)   Sorg  H.  L.,  181,  Co.  Con.,  876. 

(fl)    V.  May.,  iv.,  6  §  19.  (»)  Census  Report,  1691,  XXV,  -288. 

[h)  Mandlik,  60o.  (k)  Baaavav.Lingangauday  19  Kom.,  438. 

(l)    Beni  Prasad  v.  Ewrdai  Bihi,  14  AH.,  p.  86. 

(m)  Sherring,  Castes  of  the  Hindus,  285. 
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Jains  do  not  practise  any  of  the  skrads  or  religious/ 
ceremonies  for  the  dead,  the  due  performance  of  which  I 
lies  at  the  base  of  the  religious  theory  of  adoption  (n).  It 
then  the  litigants  in  that  case  were  Jains,  they  would 
certainly  not  be  outcasted  for  doing  an  act  which,  from 
the  Jain  point  of  view,  could  not  be  sinful  or  capable  of 
any  moral  quality.  Whether  they  were  Jains  or  not  it  is 
impossible  to  say.  But  it  is  curious  that  the  mind  of  the 
Court  was  never  directed  to  a  question  of  fact  which,  if 
answered  in  one  way,  would  have  rendered  the  whole 
discussion  absolutely  irrelevant. 

§  149.  Two  persons  cannot  adopt  the  same  boy,  even  TwoperBoni 
if  the  persons  adopting  are  brothers.  It  is,  however,  S^boy.^* 
suggested  by  the  author  of  the  Dattd.ka  Mimamsa  that  two 
brothers  may  jointly  adopt  the  son  of  a  third  brother, 
so  that  he  may  be  the  dioyarmishyayanay  or  son  of  both. 
Mr.  W.  MacNaghten  expresses  a  strong  opinion  against 
the  legality  of  such  a  proceeding  (o). 

§  150.  Fourth,  the  ceremonies  necessary  to  an  Ritual 
ADOPTION  are  stated  by  Vasishtha  as  follows :  "A  person 
being  about  to  adopt  a  son,  should  take  an  unremote 
kinsman,  or  the  near  relation  of  a  kinsman,  having  conven- 
ed his  kindred,  and  announced  his  intention  to  the  king,  and 
having  offered  a  burnt  offering,  with  recitation  of  the  holy 
words  in  the  middle  of  his  dwelling  '*  (p.)  A  fuller  ritual, 
which,  however,  is  merely  an  enlargement  of  the  above,  is 
given  by  (^aunaka  and  Baudhayana,  in  passages  which  are 
referred  to  by  writers  as  the  leading  authorities  upon  the 
subject  {q).  In  these  much  stress  is  laid  upon  the  giving 
and  receiving  of  the  boy.  Upon  this  Baudhayana  says, 
**  Then  having  performed  the  ceremonies  beginning  with 
drawing  the  lines  on  the  altar,  and  ending  with  the  placing 

(n)  Bhagvaiidas  v.  Rajmal,  10  Bom.  H.  C,  pp  260,  262,  263. 

(o)  Dattaka  Mimamsa.  i.,  §  30,  ii.,  §  40—47 ;  1  W.  MacN.,  77.  Where  a  boy  has 
been  adopted  by  one  brother,  he  cannot  be  adopt-od  again  by  another  brother. 
Timma  v.  Sidilamma,  4  Mysore,  88. 

ip)  VuMHhtha,  XV.,  §  6;  Mitakshara,  i.,  11,  §  13. 

iq)  Baodh.,  vii.,  6  ;  V.  May.,  iv.,  5,  §8,  36-42;  Dattaka  Mi  mam  sa,  v.,  §2,42; 
Dattaka  ChAndrika,  ii.     See,  too,  2  Stra.  H.  L.,  218;  Steele,  45. 
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of  the  water  vessels,  he  should  go  to  the  giver  of  the 
child,  and  ask  him,  saying,  Give  me  thy  son.  The  other 
answers,  I  give  him.  He  receives  him  with  these  words, 
I  take  thee  for  the  fulfilment  of  my  religious  duties.  I 
take  thee  to  continue  the  line  of  my  ancestors"  (r). 
Notioe  to  "  The  expression  '  king,'  in  these  texts  has  been  explained 

by  commentators  to  signify  the  chief  of  the  town,  or  village. 
They  seem,  however,  agreed  that  the  notice  enjoined,  and 
the  invitation  of  kinsmen  are  no  legal  essentials  to  the 
validity  of  the  adoption,  being  merely  intended  to  give 
greater  publicity  to  the  act,  and  to  obviate  doubt  regarding 
the  succession  **  («). 

§  151.  The  giving  and  receiving  are  absolutely  neces- 
sary ;  they  are  the  operative  part  of  the  ceremony,  being 
that  part  of  it  which  transfers  the  boy  from  one  family 
into  another  (t).  Where  this  part  was  performed  by  the 
widow,  a  girl  of  fifteen  who  had  just  lost  her  husband,  it 
was  held  to  be  no  objection  to  the  adoption  that  she 
remained  in  an  inner  room,  and  deputed  a  relation  to  per- 
form the  homa  andother  parts  of  the  religious  ceremony  (m), 
and  even  the  physical  act  of  giving  away  may  be  similarly 
delegated  by  a  person  who  would  be  entitled  to  perform  the 
act  himself  (v).  According  to  some  authorities,  nothing 
else  is  so  essential  that  the  want  of  it  will  absolutely 
Dfttu  homam.  invalidate  an  adoption.  Even  the  datta  homam,  or  oblation 
to  fire,  though  a  most  important  part  of  the  rite  in  the 
case  of  the  three  higher  classes,  has  been  held  to  be  a 
mere  matter  of  unessential  ceremonial  {w).  On  this 
point,  however,  there  is  a  conflict  of  authority.     The 


(r)  Baudhayana,  ii.,  §  7—9 ;  Joarn.  As.  Soc.  Bengal,  1686,  art.  (jaunaka 
Smriti. 

(a)  Suth.  Syu  ,  667,  675;  1  N.  C,  117;  as  to  assent  of  Government,  aw/r, 
§  184. 

{t)  Mahashoya  Shosinath  v.  Srimati  Kri$hna,  7  I.  A.,  260;  S.  C,  6  Cal.. 
381 ;  Banganayakamma  v.  Ahvar  Settt,  13  Mad.,  214. 

(u)  Lakshm^ai  v.  Bamchandra^  22  Bom.,  690. 

(v)  See  ante  §  132,  note  (n). 

\w)  Veerapsrmall  v.  Narrain  Pillay,  1  N.  C,  91,  117;  1  Stra  H.  L.,  96;  8 
Dig.,  244, 248;  Singamma  v.  VenkaiaeharlUy  4  M.  H.  C,  166 ;  per  cur.  Sootrogun 
V.  Sabitra,  2  Kn.,  290;  2  W.  MacN.,  190;  1  Gib.,  93;  see  the  native  authorities 
cited,  JoUy,  Lect.  169. 
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Dattaka  Mimamsa.  after  reciting  the  ritual  prescribed 
by  Vasishtha  and  Qannaka,  both  of  which  include  the 
oblation  to  fire,  says:  "Therefore  the  filial  relation  of 
these  five  sons  proceeds  from  adoption  only  with  observ- 
ance of  the  forms  of  either  Vasishtha  or  ^aunaka ;  not 
otherwise"  {x).  And  he  winds  up  the  chapter  on  the 
mode  of  adoption  by  saying,  "  It  is,  therefore,  established 
that  the  filial  relation  of  adopted  sons  is  occasioned  only 
by  the  (proper)  ceremonies.  Of  gift,  acceptance,  a  burnt 
sacrament,  and  so  forth,  should  either  be  wanting^  the 
filial  relation  even  fails  "  (y).  So  the  Dattaka  Chandrika, 
after  giving  the  ritual  of  Baudhayana  for  the  followers  of 
the  Taittiri  Veda,  which  also  includes  the  datta  homam, 
says,  "  In  case  no  form,  as  propoimded,  should  be  observed, 
it  will  be  declared  that  the  adopted  son  is  entitled  to 
assets  sufficient  for  his  marriage  "  (^).  A  Madras  Pundit 
says,  datta  homam  is  essential  to  Brahmans,  but  not  to 
the  other  classes ;  and  his  opinion  is  stated  to  be  correct 
by  Mr.  Colebrooke  and  Mr.  Ellis  (a).  So  Mr.  Steele  says, 
*'  Sudras  cannot  perform  any  ceremonies  requiring  Mun- 
tras  from  the  Vedas  **  (6).  Judging  from  these  passages, 
it  would  certainly  seem  that  the  sacrifice  to  fire  was 
essential  to  those  classes  for  whom  it  was  prescribed,  and 
probable  that  it  was  not  prescribed  for  the  Sudras. 

§  152.  After  a  good  deal  of  conflict  of  decisions,   it  No  religions 

oeromonies  for 

appears  to  be  now  settled  that  for  Sudras,  at  all  events,  Sadras. 
no  religious  ceremony  is  necessary  ;  whether  this  applies 
to  the  superior  classes  seems  to  be  still  unsettled.  In 
1834  the  Judicial  Committee  said,  "Although  neither 
written  acknowledgments,  nor  the  performance  of  any 
religious  ceremonials,  are  essential  to  the  validity  of 
adoptions,  such  acknowledgments  are  usually  given,  and 
such  ceremonies  observed,  and  notices  given  of  the  times 
when  adoptions  are  to  take  place,  in  all  families  of  distinc- 
tion, as  those  of  Zemindars  or  opulent  Brahmans  ;  so  that 

(x)  DatUka.  MimftmBa,  v.,  60.  (y)  Dattaka  Mimamsa,  v.,  ^6. 

(«)  Dattaka  Chandrika,  ii.,  16,  17,  vi.,  3;  2  W.  MacN.,  198. 
(a)  2  Stra.  H.  L.,  87-89.  (6)  Steele,  46. 


Digitized  by 


Google 


196  LAW  OP   ADOPTION.  [cHAP.  V, 

wherever  these  have  been  omitted,  it  behoves  the  Court 
to  regard  with  extreme  suspicion  the  proof  offered  in 
support  of  an  adoption  '*  (c).  It  appears  from  the  report 
of  the  case  in  Bengal  that  the  parties  were  Brahmans. 
It  was  admitted  that  no  religious  ceremonies  were  per- 
formed. But  both  in  the  Sudder  Court  and  in  the  Privy 
Council  their  absence  was  treated  as  merely  a  matter  of 
evidence,  and  not  as  in  itself  invalidating  the  adoption. 
As  a  matter  of  fact  both  Courts  foimd  that  the  adoption 
had  not  taken  place.  In  a  much  later  case  before  the 
Privy  Council,  where  a  Sudra  adoption  was  concerned, 
the  High  Court  of  Bengal  had  treated  it  as  an  open 
question  whether  or  not  a  Sudra  could  be  adopted  without 
the  performance  of  religious  ceremonies,  viz.,  the  offering 
of  burnt  sacrifice  and  the  like.  On  appeal,  the  Judicial 
Committee  said,  "  In  the  case  of  Streemutty  Joymonee  v. 
Streemutty  Sibosoonderee  (Fult.,  75),  it  was  held  by  the 
Supreme  Court  in  Calcutta  that  amongst  Sudras  no  religi- 
ous ceremony,  except  in  the  case  of  marriage,  is  neces- 
sary '*  (d).  In  the  view  taken  of  the  case  by  their  Lord- 
ships point  did  not  arise,  and  was  not  decided.  The  next 
Cmo  of  Sadras.  time  the  point  arose  in  Bengal  between  Sudras  the  High 
Court  decided,  on  the  authority  of  a  passage  in  the 
Dattaka  Nirnaya,  cited  in  the  Vayavastha  Darpana,  that 
the  performance  of  the  datta  homam  was  essential  to  an 
adoption  even  amongst  Sudras,  and  as  no  such  ceremony 
had  been  performed  in  the  particular  case,  held  the  adop- 
tion invalid  (e) .  In  a  later  case,  however,  which  was  also 
between  Sudras,  the  Court  professed  to  treat  this  decision 
as  having  gone  upon  the  special  facts,  which  it  certainly 
had  not  done  ;  and  drew  a  further  distinction  between 
the    two   cases,    on  the  ground    that   "  in    the    present 


(e)  Sootrogun  v.  Sabitra,  2  Kn.,  267,  290;  S.  C.  in  the  Sudder  Adawlut,  sub 
nomine r  Sabitreea  v.  Sutur  Oh  tin,  2  S.  D.,  21  (26). 

{d)  Sreevarain  Mitter  v.  Sreemutty,  11  B.  L.  R.  (P.  C),  171,  187;  S.  C, 
19  Suth.,  133 ;  S.  C.  I.  A.  Sup.  Vol.  149  :  in  the  High  Court,  2  B.  L.  R  (A.  C.  J.). 
279;  S.  C,  11  Suth..  196. 

(«)  Bhairabnath  v.  Maheackandra,  4  B.  L.  R.  (A.  C.  J.),  162;  S.  C,  Suth., 
168  cited  and  approved,  Sayamalal  v.  Saudamini,  6  B.  L.  R.,  366. 
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case,  the  adopted  son  is  a  brother's  son,  a  member 
of  the  same  family,  in  regard  to  whom  the  mere  giving 
and  taking  may  be  sufficient  to  give  validity  to  the 
adoption  "  (f) .  Finally,  express  point  was  referred  to 
a  Full  Bench.  It  was  then  fomid  that  the  passage  in  the 
Dattaka  Nimaya,.  which  had  formerly  been  relied  upon  as 
showing  that  a  Sadra  should  adopt  with  the  datta  Jiomam, 
proved  exactly  the  opposite ;  an  essential  part  of  the 
passage  having  been  omitted.  The  Court  accordingly 
answered  the  question  put  by  saying,  "  Amongst  Sudras 
in  Bengal  no  ceremonies  are  necessary  in  addition  to  the 
giving  and  taking  of  the  child  in  adoption  "  (g). 

§  153.  Whether  the  same  rule  holds  good  in  the  three  CMeofiapMior 
superior  classes  is,  of  course,  a  different  question.  In 
Madras,  it  has  been  expressly  decided  that  even  among 
Brahmans  the  datta  homam,  or  any  other  religious  cere- 
noLony,  is  unnecessary  (k).  The  same  rule  is  certainly 
implied  in  the  case  in  Knapp,  cited  in  the  last  section, 
though  not  decided,  and  the  opinion  of  Jagannatha  is  to 
the  same  effect  (i).  The  ruling  in  the  Madras  case  wad 
affirmed  in  a  later  decision  where  the  parties  were 
Kshatrias  (k),  and  again  in  the  adoption  of  a  Nambudri 
Brahman  (I),  In  other  cases  where  the  parties  were 
Brahmans,  the  same  Court  doubted  the  authority  of  the 
ruling ;  but  affirmed  the  adoption  on  the  ground  that  the 
datta  homam  had  in  fact  been  performed,  though  at  an 
interval  of  five  years  after  the  giving  and  receiving  (w). 
In  those  cases  it  would  appear  that  the  giving  and  receiv- 
ing had  been  made  with  reference  to  a  formal  adoption  to 

(/)  Nittianandy.  Kithna  Dyal,  7B.L.  R.,  1;  S.C,  ISSnth.,  300.  As  to  the 
liwt  point  MaggeBted,  sec  ante  §  14  J. 

(y)  BehartLal  r.  Indramani,  13  B.  L.  B.,  401;  S.  C,  21  Sath.,  285,  affd.  in 
Pnvj  Cooncil  sub  nomine  Indramani  v.  Behari  Lallt  7  L  A.,  24 ;  S.  C,  6  Cal., 
T!0,acc.  Dyamoyee  v.  Basbeharfe,  8.D.  of  1863,  1001;  Perka$h  Ohundery. 
Dhunmonnee,  S.  D.  of  1863, 96 ;  Ahoar  v,  i2ama«amy,  2  Mad.  Deo.,  67 ;  Thanga- 
thanni  ▼.  Biirnu  Mudali,  5  Mad.,  868. 

(h)  SingamnuL  ▼.  Veneatacharlu,  4  Mad.  H.  C,  166 ;  1  Stra.  H.  L.,  96 ;  contra^ 
2  Stra.  H.  L.,  181. 

{i\  3  Dig.,  244,  248.  {h)  Ohandramala  ▼.  Muhtamala,  6  Mad.,  20. 

\l)  Shankaran  ▼.  Kesaoan^  16  Mad.,  7. 

(m)  Venkaia  v.  SubJuidra,  7  Mad.,  648;  Subbarayar  t.  Suhbammal, 
21  Mad.,  497. 
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take  place  afterwards.  This  adoption,  when  it  took  place, 
was  duly  accompanied  by  the  datta  homam.  It  may 
be  a  question  whether  the  decision  would  have  been  the 
same  if  the  adoption  had  been  completed  without  per- 
forming or  intending  to  perform  the  datta  homaniy  and 
that  ceremony  had  been  appended  at  a  later  period,  pro 
majori  cauteld.  In  1884  a  case  arose  in  which  a  Brahman 
had  adopted  a  boy  of  the  same  gotra  as  himself  without 
the  homam  ceremony.  The  Court  seemed  to  treat  the  case 
of  Singamma  v.  Venkatach<irlu  as  of  little  weight,  point- 
ing out  that  it  was  not  argued  on  both  sides,  and  that 
Jagannatha,  who  was  cited,  was  no  authority  in  Southern 
India.  They  held  that  in  this  case  the  adoption  was  good, 
because  both  parties  were  of  the  same  gotra,  relying  upon 
the  authority  of  Mr.  Ellis  in  2  Strange's  Hindu  Law, 
p.  155  (n).  Both  in  this  case  and  in  the  later  one  of 
Ranganayahamma  v.  Alwar  Setti  (o),  the  Judges  relied  on 
the  dictum  of  the  Judicial  Committee  in  Mahashoya 
Shosinath  v.  Srimati  Krishna  (p),  where  their  Lordships 
say  :  ''  All  that  has  been  decided  is  that  amongst  Sudras 
no  ceremonies  are  necessary  in  addition  to  the  giving  and 
taking  of  the  child  in  adoption.  The  mode  of  giving  and 
taking  a  child  in  adoption  continues  to  stand  as  Hindu 
law  and  usage,  and  it  is  perfectly  clear  that  amongst  the 
twice-born  classes  there  could  be  no  such  adoption  by 
deed,  because  certain  religious  ceremonies,  the  datta 
homam  in  particular,  are  in  their  case  requisite.  **  So  the 
pundits  in  two  Bengal  cases  seem  to  have  laid  down  that 
the  datta  homam  was  essential  in  the  case  of  an  adoption 
among  the  thi-ee  superior  classes  (q),  and  the  same  state- 
ment was  made  more  recently  by  Mr.  Justice  Mitter  (r). 
It  seems  also  to  have  been  assumed  that  this  was  the 
general  rule  in  a  Bombay  case.     There  it  had  been  omitted 

(n)  Oovindayyar  v.  Dorasami,  11  Mad.,  5.  (o)  13  Mad.,  214,  219. 

(p)  7  I.  A.,  250,  p.  (266). 

(a)  Alank  Manjari  v.  Fakir  Chand,  6  8.  D.,  366  (418);  Bulluhakant  r. 
Kuhertprea,  6  S.  D.,  219  (270). 

(r)  Luchmun  v.  Muhun,  16  Sath.,  179 ;  soe,  too,  Thakoor  Oomraor.  Tkakoo- 
ranee,  N.-W.  P.  H.  C,  1868,  108. 
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in  the  case  of  an  adoption  of  a  brother's  son.  The  pandits 
held  the  adaption  nevertheless  valid  under  a  special  text 
of  Yama.  "  It  is  not  expressly  required  that  burnt  sacrifice 
and  other  ceremonies  should  be  performed  on  adopting 
the  son  of  a  daughter,  or  of  a  brother,  for  it  is  accomplished 
in  those  cases  by  word  of  mouth  alone  "  («).  In  Allahabad, 
where  a  similar  case  arose  among  Dakhani  Brahmans, 
the  inclination  of  some  of  the  members  of  the  Court  seems 
to  have  been  to  hold  that  no  religious  ceremonies  were 
necessary.  The  decision,  however,  was  limited  to  holding 
that,  when  the  boy  was  the  son  of  a  daughter  or  of  a 
brother,  a  gift  and  acceptance  was  sufficient  (t). 

The  Pondicherry  Court  has  repeatedly  laid  down  that 
the  performance  of  the  datta  homam,  and  the  accom-l 
panying  religious  ceremonies,  is  essential  to  the  validity 
of  an  adoption.  M.  Sorg,  however,  doubts  the  application 
of  this  rule  to  any  classes  which  can  be  shown  not  to  have 
adopted  the  Brahmanical  law  in  its  religious  bearing  {u). 

So  far  as  it  is  possible  to  reconcile  these  conflicting 
decisions,  they  seem  to  point  to  the  conclusion  that,  among 
the  twice-born  classes,  the  datta  homam  is  necessary, 
unless  the  adopted  boy  is  of  the  same  gotra  as  his  adopter, 
or  unless  a  usage  to  the  contrary  can  be  established.  In 
Madras  there  is  also  high  authority  for  limiting  the  appli- 
cation of  the  rule  to  Brahmans. 

§  154.  In  any  case  it  is  quite  clear  that  if  the  omission rintentionfti  1 

of  the  ceremonies  has  been  intentional,  with  a  view  to  V L-i 

leaving  the  adoption  absolutely  unfinished ;  or,  if  from 
death,  or  any  other  cause,  a  ceremony  which  had  been 
intended  has  not  been  carried  out,  no  change  of  condition 
will  take  place,  even  though  the  ceremonies  which  have 

(»)  Huebut  Bao  v.  Govindrao,  2  Bor.,  76,  87  [83]  ;  Steele,  46.  This  is  in 
accordance  with  many  anthorities  cited  by  Dr  Jolly,  <i  169.  See  W.  &  B.,  928, 
10^.  In  Bavji  Vinayakrav  v.  Lakshmibai,  11  Bom.,  381  (393),  the  Court, 
while  not  deciding  the  point,  expressed  a  strong  opinion  that  the  datta  homam 
waa  essential  among  Brahmans.  In  a  later  case  the  Bombay  High  Goui-t  followed 
the  anthorities  stated  in  the  earlier  part  of  this  note;  Valubai  v.  Govivd^ 
24  Bom..  218. 

{t)  Ayma  Bam  v.  Madho  Baoy  6  All.,  276. 

(u)  Sorg  H.  L.,  138;  Co.  Con.,  DO,  170,  374. 
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been  omitted  might  lawfully  have  been  left  out.  Because 
the  mutual  assent,  which  is  necessary  to  a  valid  and 
completed  adoption,  -has  never  taken  place  (v).  So  an 
adoption  by  will,  without  the  performance  of  the  necessary 
acts,  will  be  invalid  as  an  adoption.  If  the  testamentary 
adoption  is  followed  by  a  bequest  to  the  person  intended 
to  be  adopted,  its  validity  will  depend  on  the  question, 
whether  it  was  made  to  the  devisee  on  the  assumption 
that  he  was  clothed  with  the  character  of  an  adopted  son, 
or  was  an  unconditional  bequest  to  him,  as  persona 
designata  (w).  And  even  in  cases  where  giving  and 
receiving  are  sufficient,  there  must  be  an  actual  giving 
and  receiving.  A  mere  symbolical  transfer  by  the  exchange 
of  deeds  would  not  be  sufficient  (x). 

^mmi9h.  In  the  Punjab  and  among  the  Jains,  no  ceremonial 

whatever  is  required,  the  transaction  being  purely  a  matter 
of  civil  contract  (y).     Among  the  Moodelliars  of  Northern 

^'•y**"^  Ceylon  the  only  ceremonial  appears  to  be  the  drinking  of 

saffron  water  by  the  adopting  person  (z), 

§  155.  In  many  of  the  cases  previously  discussed,  where 
it  was  necessary  to  admit  that  an  adoption  had  been  made 
in  violation  of  a  rule  laid  down  by  ancient  authorities, 
an  attempt  has  been  made  to  support  the  adoption  on 
the  principle  of  Factum  valet  quod  fieri  non  debuit.  The 
existence  of  this  rule  in  other  districts  than  that  of  Bengal 
has  been  expressly  affirmed  by  the  Privy  Council  (a).  The 
limits  within  wh^ch  the  rule  can  be  applied  have  been 
much  discussed  in  several  cases  in  Bombay  and  in  Allaha- 
bad. In  the  former  Presidency  it  has  been  said  of  this 
rule  ''  That  its  proper  application  must  be  limited  to  cases 

{v)  2  W.  MaoN  ,  197  ;  Unerchunder  v.  Basbeharee,  8.  D.  of  lb62, 1001 ;  Banes 
Per$had  v.  Moonthee  Syudy  25  Suth.,  192;  per  curiam  24  Bom.,  p.  226. 

{w)  Sorg  H.  L..  186;  Co.  Con..  Ill,  post  §  180    182. 

(«)  Sre&narain  Mitter  v.  Sreemutty  KUhen,  2  B.  L.  R.  (A.  0.  J.),  279;  S.  C, 
11  Sath  ,  196;  Mhaahoya  SJioHnath  ▼.  Srimati  Krishna,  7  I.  A.,  260;  S.  C. 
6Cal.,88l. 

iy)  Panjab  Customs,  82,  Pniijab  Customary  Law,  III,  82.  LaknU  Chand  t. 
Oaito  Bal,  8  All.,  819. 

(#)  Thesawaleme,  ii. 

(a)  XJma  Deyi  t.  Ookoclanund,  6  I.  A.,  p.  68;  8.  C,  8  Cal.,  p.  601. 
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in  which  there  is  neither  want  of  authority  to  give  nor  to 
accept,  nor  imperative  interdiction  of  adoption.  In  cases 
in  which  the  Shastra  is  merely  directory  and  not  manda- 
tory, or  only  indicates  particular  persons  as  more  eligible 
for  adoption  than  others,  the  maxim  may  be  usefully  and 
properly  applied,  if  the  moral  precept  or  recommended 
preference  be  disregarded  '*  (b). 

In  an  Allahabad  case  (c)  where  all  the  previous  deci- 
sions were  reviewed  by  Mahmood,  J.,  he  said :  *'  In  the 
case  of  adoption  there  are,  of  course,  questions  of  formali- 
ties, ceremonies,  preference  in  the  matter  of  selection,  and 
other  points  which  amount  to  moral  and  religious  sugges- 
tions. Such  matters,  speaking  generally,  are  dealt  with 
in  the  texts  in  a  directory  manner,  relating  to  what  I  may 
perhaps  call  the  modus  operafidi  of  adoption.  To  such 
matters,  which  do  not  aflfect  the  essence  of  the  adoption, 
the  doctrine  of  factum  vcdet  would  undoubtedly  apply 
upon  general  grounds  of  justice,  equity  and  good  con- 
science, and  irrespective  of  the  authority  of  any  text  in 
the  Hindu  law  itself.  There  may,  indeed,  be  codes  where 
the  express  letter  of  the  texts  renders  that  which  would 
in  other  systems  be  regarded  as  a  matter  of  form,  a  matter 
of  imperative  mandate  or  prohibition  affecting  the  very 
essence  of  the  transaction."  "Adoption  under  the  Hindu 
law  being  in  the  nature  of  gift,  three  main  matters  con- 
stitute its  elements  apart  f^om  questions  of  form.  The 
capacity  to  give,  the  capacity  to  take,  and  the  capacity  to 
be  the  subject  of  adoption,  seem  to  me  to  be  matters 
essential  to  the  validity  of  the  transaction,  and,  as  such, 
beyond  the  province  of  the  doctrine  of  factum  valet'' 
And  similarly,  in  a  case  where  the  Judicial  Committee 
had  to  consider  the  application  of  this  maxim  to  the  adop- 
tion of  an  only  son,  they  said :  *'  No  system  of  law  makes 


{h)  Lakihmappa  ▼.  Ramava,  12  Bom.  H.C.,  p.  398,  approved  and  foi/owed; 
per  curiam,  3  Bora.,  298;  10  Bom.,  p  86;  W.  &  B.,  90,  and  by  the  Jadicial 
Ccmimittee,  t36  I.  A.,  p.  144,  where  they  tay  *'  the  trath  is  that  %he  two  halves  of 
the  maxim  apply  to  two  different  departments  of  life." 

(e)  Ganga  Sahai  ▼.  Lekhraj  Singh,  9  AH.,  253,  pp.  296,  297. 
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the  province  of  legal  obligation  co-extensive  with  that  of 
religious  or  moral  obligation.  A  man  may,  in  his  conduct 
or  in  the  disposition  of  his  property,  violate  the  plainest 
dictates  of  duty.  And  yet  he  may  be  within  his  legal 
rights.  The  Hindu  sages  doubtless  saw  this  distinction  as 
clearly  as  we  do,  and  the  precepts  they  have  given  for  the 
guidance  of  life  must  be  construed  with  reference  to  it.  If 
a  transaction  is  declared  to  be  null  and  void  in  law, 
whether  on  a  religious  ground  or  another,  it  is  so  ;  and  if 
its  nullity  is  a  necessary  implication  from  a  condemnation 
of  it  the  law  must  be  so  declared.  But  the  mere  fact  that 
a  transaction  is  condemned  in  books,  like  the  Smritis,  does 
not  necessarily  prove  it  to  be  void.  It  raises  the  question, 
What  kind  of  condemnation  is  meant  "  (d). 

§  156.  In  accordance  with  these  rules,  the  principle  of 
factum  valet  has  been  held  to  be  ineffectual  where  the  son 
was  given  or  received  by  a  mother  who  was  destitute  of 
the  necessary  authority  («),  or  where  the  boy  taken  in 
adoption  was  one  whose  mother  could  not  have  been 
married  by  the  adopting  father  (/).  It  has  been  held  to  be 
effectual  where  a  preferential  relation  has  been  passed  over 
in  favour  of  the  son  of  a  stranger  (g),  or  where  the  limit  of 
age  fixed  by  the  Dattaka  Miraamsa  has  been  exceeded  (A). 
On  the  other  hand,  the  above  principles  give  no  help  in  a 
case  where  it  is  possible  to  hold  different  views  on  the 
question,  whether  a  particular  direction  is,  or  is  not  so 
imperative  as  to  be  of  the  essence  of  an  adoption.  For 
instance,  not  only  different  Courts,  but  the  same  Court 
at  different  times,  have  disagreed  as  to  the  applicability  of 
the  doctrine  oi  factum  valet  in  cases  of  the  adoption  of  an 
only  son  (i),  or  of  a  member  of  the  superior  classes,  where 
the  prescribed  religious  ceremonies  were  omitted  (k).    Of 


(d)  Balasu  OurulinaaMwami  v.  B.  Ramalakthmammat  26  I.  A.,  ^.  139. 
{e)  Rangabai  v.   Bnagirthibai,  2  Bom.,  377 ;  Narayan   B€ibaj%  v.    Nana 
Manohar,  7  Bom.  H.  C.  A  C,  163. 
If)  Qopal  Narhar  v.  Banmani  Oanesh^  8  Bom.,  273. 
ig)  Uma  Deyi  r.  Ookoolanundy  6  I.  A.,  40  ;  S.  C,  8  Cal.,  587. 
(h)  Oanga  Sahai  v.  Lekhraj  Sivgh.  9  All.,  254. 
(t)  Ante  §§  144—148.  {k)  Ante  §  153. 
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course,  completely  different  considerations  arise  where  a 
direct  prohibition  has  been  worn  away  by  conflicting 
usage.  Probably  no  Court,  except  one  governed  by  the 
authority  of  the  Mayukha,  and  of  the  practices  recognised 
by  it,  would  give  effect  to  the  adoption  of  a  married 
Brahman  (I). 

§    157.   Fifth,  THE  EVIDENCE  OF  AN  ADOPTION. — There   Presumption  as. 
.  .  .to  adoption. 

is  no  particular  evidence  reqmred  to  prove  an  adoption. 
Those  who  rely  on  it  must  establish  it  like  any  other  fact, 
whether  they  are  plaintiffs,  or  defendants  (m).  In  one 
respect  the}'  are  in  a  favourable  position  :  that  is,  in  con- 
sequence of  the  peculiar  religious  views  of  Hindus.  The 
probability  is  that  a  sonless  Hindu  will  contemplate 
adoption  ;  and  this  probability  is  increased  if  he  is  advanc- 
ed in  years,  or  sickly  ;  if  he  has  property  to  leave  behind, 
as  regards  which  he  would  naturally  wish  for  a  lineal 
successor  ;  and  still  more  if,  from  family  dissensions,  the 
person  who  would  otherwise  be  his  successor  is  a  person 
whom  he  would  not  be  likely  to  desire.  In  countries 
governed  by  the  Mitakshara  law  the  further  circumstance 
would  arise  that  his  widow,  supposing  him  to  leave  one, 
would  be  dependent  for  her  maintenance  on  a  collateral, 
perhaps  a  distant,  member  of  the  family.  If,  therefore, 
he  was  on  affectionate  terms  with  her,  he  would  naturally 
wish  to  leave  her  in  the  more  advantageous  position  of 
mother  and  guardian  of  an  adopted  son  (n).  Similarly,  an 
opposite  state  of  things,  such  as  the  youth  of  the  adopting 
father,  the  probability  of  his  having  issue  by  his  wife,  or 
the  like,  would  render  the  fact  of  the  adoption  unlikely  (o). 
No  writing  is  necessary  ;  though,  of  course,  in  case  of  a  Writing. 

{1}  Dharma  Dagu  v.  Bamkriahna  Ohimnaji,  10  Bom.,  80. 

(m)  Tarini  Charan  v.  Saroda  Sundari,  3  B.  L.  R.  (A.  C.  J.),  146  ;  S.  C,  11 
Snth.,  468  ;  Hur  Dyal  Nag  v.  Boy  Krithto,  24  Suth.,  107. 

(n)  1  Hyde,  349 ;  Huradhun  v.  Mutharanath,  4  M.  I.  A.,  414  ;  S.  C,  7  Suth. 
(P.  C.),  71 ;  where  the  Privy  Coancil  reversed  concurrent  decisioits  of  the  Lower 
Conrte,  finding  ajtainst  the  adoption ;  Soondur  Koom4iree  v.  Gudadhur, 
7M.I.  A.,  64;  8,  C  ,  4  Suth.  (P.O.),  116;  Bayhunadha  v.  BroBo  Kishoro, 
8 1.  A  ,  177 ;  8.  C,  1  Mad.,  69 ;  8.  C,  25  Suth.,  291.  See  as  to  force  of  presump- 
tion in  favour  of  adoption,  per  Mitt^-r,  J.,  Rajendrn  Narain  v.  Saroda,  15  Suth., 
548  ;  Harman  ChuU  Singh  y.  Koomar  Ounsheaniy  2  Kn.,  p.  220. 

(o)  Mt.  Sahitreea  v.  Sutur  Ohun,  2  S.  D.,  21  (26);  affirmed,  2  Kn.,  267. 
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large  property,  or  of  a  person  of  high  position,  the  absence 
of  a  writing  would  be  a  circumstance  which  would  call 
for  strict  scrutiny,  and  for  strong  evidence  of  the  actual 
fact  (p).  Nor  is  it  even  in  all  cases  necessary  to  produce 
direct  evidence  of  the  fact  of  the  adoption  ;  where  it  has 
taken  place  long  since,  and  where  the  adopted  son  has 
been  treated  as  such  by  the  members  of  the  family  and  in 
public  transactions,  every  presumption  will  be  made  that 
every  circumstance  has  taken  place  which  is  necessary  to 
account  for  such  a  state  of  things  as  is  proved,  or  admitted, 
to  exist  iq). 

§  158.  It  has  been  held  that  a  decision  in  favour  of  an 
adoption,  in  a  suit  in  which  it  was  in  dispute,  is  prinid 
facie  evidence  of  the  fact  of  the  adoption,  even  as  against 
persons  who  were  no  parties  to  the  suit  (r).  It  has  even 
been  held  that  a  valid  regular  judgment  of  a  competent 
Court  upon  the  status  of  an  alleged  adopted  son  is  a 
judgment  in  rem,  which  is  binding  and  conclusive  as  against 
the  whole  world,  unless  fraud,  or  collusion,  can  be  made 
out;  and  that  a  summary  adjudication  of  the  same  nature, 
though  not  conclusive,  is  primd  facie  evidence  of  the  facts 
adjudicated  upon,  sufl&cient  to  throw  the  burthen  of 
disproving  the  same  upon  the  opposite  party  (s).  But 
this  doctrine  is  now  over-ruled.  The  binding  character 
of  judgments  of  the  Courts  of  India  upon  questions  of 
personal  status  was  exhaustively  examined  by  Mr.  Justice 
HoUoway  in  a  Madras  case,  where  a  decree  upon  a  ques- 
Not  ajudgment  tion  of  division  was  relied  upon  as  a  judgment  in  rem  (t), 
and  later  in  a  Bengal  case,  where  the  point  decided  in  3 
Suth.,  14,  was  referred  to  a  Full  Bench.     It  had  been  held 


wnrenu 
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•2  Kn.,  290 ;  Ondy  Kadaron  v.  Aroonachellaf  Mad.  Deo',  of  1867,  p.  53 

(q)  Perkash  Chunder  v.  Dhunmonnee^  S.  D.  of  1853,  96 ;  Nittianavd  v. 
Krishna  Dyal,  7  B.  L.  R.,  1 ;  S.  C,  15  Sath.,  300 ;  Bajendro  Nath  ▼.  Jogendro 
Nath,  14  M.  I.  A.,  67  ;  8.  C,  16  Sath.  (P.  C),  41 ;  Hur  %a2  r.  Boy  KrUhto, 
24  Sath.,  107;  Sabo  Bewa  v.  Nuboghun,  11  Suth.,  380;  S.-C,  2  B.  L.  R., 
Appx.,  51 ;  Vya$  Chimanlal  v.  Vyas  Bamchandra^  24  Bom.,  476. 

(r)  Ssetaram  v.  Juggobundoo,  2  Suth.,  ]6H. 

{8)  Kitiomoneer.  OolUctor  of  Moorshedabad,  S.  D.  of  1869,  550;  HajkrUto 
V.  KUhoree,  8.  Suth.,  14. 

{t)  Yarakalamma  v.  Anakala,  2  Mad.  H.  C,  276 ;  see  also  Oopalayyan  r. 
Baghupati  Aiyyan,  8  Mad.  H.C.,  217. 
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upon  the  authority  of  that  decision,  where  a  reversioner 
had  brought  a  suit  against  a  widow  as  heiress,  to  set  aside 
alienations  by  her,  and  to  establish  his  title  as  rever- 
sioner, and  the  Court  had  found  that  her  husband  had 
been  adopted,  and  therefore  that  the  plaintiff  was  next  heir, 
that  this  finding  was  conclusive  against  a  person  who  was 
no  party  to  that  suit,  and  who  denied  the  adoption.  Pea- 
cock, C.  J.,  after  referring  to  Mr.  Justice  HoUoway's  judg- 
ment, said  :  "  I  concur  with  him  entirely  in  the  conclusion 
at  which  he  arrived,  viz.,  that  a  decision  by  a  competent 
Court  that  a  Hindu  family  was  joint  and  undivided,  or,  upon 
a  question  of  legitimacy,  adoption,  partibility  of  property, 
rule  of  descent  in  a  particular  family,  or  upon  any  other 
question  of  the  same  nature  in  a  suit  inter  partes,  or,  more 
properly  speaking,  in  an  action  in  personam,  is  not  a  judg- 
ment in  rem  or  binding  upon  strangers,  or,  in  other  words, 
upon  persons  who  were  neither  parties  to  the  suit  nor 
privies.  I  would  go  further,  and  say  that  a  decree  in  such 
a  case  is  not,  and  ought  not  be,  admissible  at  all  as  evi- 
dence against  strangers  "  {u). 

But  though  the  decree  itself  might  neither  be  conclusive,  importwit  as 
nor  admissible,  as  evidence,  the  proceeding  in  which  the  *^ 
decree  took  place  might  be  very  important.  For  instance, 
when  the  fact  of  any  adoption  at  all  having  taken  place 
was  in  dispute,  it  would  be  most  important  to  show  that 
the  alleged  adopted  son  had  put  forward  his  title  as  owner 
of,  or  interested  in,  the  property,  by  preferring  or  defend- 
ing suits,  or  proceedings  in  the  Kevenue  or  Magisterial 
Courts,  relating  to  the  property ;  just  as  his  failing  to  do 
so  would  be  important  the  other  way.  Again,  if  those  who 
now  denied  his  title  were  shown  to  have  been  cognisant 
of,  or  to  have  joined  him  in,  such  transactions,  the 
evidence  would  be  still  stronger  in  his  favour. 

(u)  Kanhya  v.  Radha  Churn,  7  Suth.,  838  ;  S.  C,  B.  L.  R.,  Sup.  Vol.,  662  ; 
followed  in  Jogendro  Deb  v.  Funivdro,  14  M  I.  A.,  367  ;  S.C,  11  B.  L.  R  ,  244  ; 
S.  C,  17  Suth.,  104  ;  Katama  Nachiar  v.  Bajah  of  Shivagunga,  9  M.  I.  A.,  539  ; 
8.  C,  2  Suth.  (P.  C),  31 ;  Jumoona  Dassya  v.  Bamasoonderai,  3  I. A.,  72,  84; 
S.  C,  1  Cat.,  289.  Such  a  decree  would  now  he  admissihie  in  evidence  under  n.  18 
of  the  Indian  Evidence  Act,  to  the  extent  stated  in  that  Fet  lien. 


Digitized  by 


Google 


•206  LAW  OP   ADOPTION.  [CHAP.  V, 

Lapee  of  time  §  159.  Lapse  of  time  may  operate  in  two  ways :  First, 
as  strengthening  the  probability  of  an  adoption.  Secondly, 
as  barring  any  attempt  to  set  it  aside.  In  the  first  case,  it 
goes  to  show  that  the  adoption  was  valid ;  in  the  second 
case,  it  prevents  the  results  which  would  follow  from  hold- 
ing that  it  was  invalid. 

9A  evidence.  First,  it  is  evident  that  where  a  length   of   time  has 

elapsed  since  an  alleged  adoption,  and  that  adoption  has 
been  treated  by  the  family,  and  by  the  society  in  which  the 
family  moves,  as  a  valid  and  subsisting  one,  this  is  in 
itself  strong  evidence  of  the  opinion  of  those  acquainted 
with  the  facts  that  everything  had  taken  place  necessary 
to  a  valid  adoption.  It  is  like  that  repute  which  is  always 
so  much  relied  on  in  cases  of  disputed  marriage,  or  legiti- 
macy (t?).  But  it  is  evident  that  the  force  of  the  testimony 
lies  in  repute  prevailing  through  a  long  period  of  time,  not 
upon  the  time  itself.  If,  therefore,  it  appears  that  the 
adoption  was  kept  a  secret,  or  that  being  asserted  on  one 
side,  it  was  simply  ignored  on  the  other,  and  that  no  action 
was  ever  taken  upon  it,  nor  any  course  of  treatment 
pursued  in  respect  to  the  alleged  adopted  son,  different 
from  that  which  would  have  prevailed  if  no  adoption  had 
been  set  up,  then  there  is  no  repute,  and  the  longer  the 
time  during  which  such  a  state  of  things  lasts  the  greater 
is  the  evidence  against  the  adoption. 

Where  adoption       Seccmdlu,  such  repute  can  have  no  effect  whatever  when 

admittedly  in*  «?  i  ^ 

valid*  the  admitted  facts  show  that  there  has  been  no  vahd 

adoption,  e.g.,  in  the  case  of  the  adoption  of  a  sister's  son 
by  a  Brahman,  or  of  a  son  by  a  man  who  had  one  living. 
But  there  might  be  facts,  or  a  course  of  dealing  which, 
though  they  could  not  render  the  adoption  valid,  would 
prevent  certain  persons  from  disputing  it.  A  bar  of  this 
sort  would  arise  in  two  ways :  (1)  by  way  of  estoppel ; 
(2)  by  way  of  the  Statute  of  Limitations. 

(v)  BajendroNath  v.  Jojendro  Nath,  14  M.I.  A.,  67  ;  S.C,  16  Suth.  (P.  C), 
41 ;  8.  C,  7  B.  L.  R.,  216;  Anandrav  Sivaji  v.  Oanesh  Eahvant,  7  Bom.  H.  C, 
Appx.  83. 
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§  160.  First. — A  merely  passive  acquiescence  by  one  EffeoiofMqiii- 
person  in  an  infringement  of  his  rights  by  another  person, 
or  in  an  assertion  of  an  adverse  right  by  another  person, 
will  not  prevent  the  former  from  afterwards  maintaining 
his  own  strictly  legal  right  in  a  Court  of  law,  provided 
he  does  so  within  the  period  of  limitation  fixed  by  the 
law.  The  reason  is  that  the  law  gives  him  a  specified 
period  during  which  he  may,  if  he  choose,  submit  with 
impunity  to  an  encroachment  on  his  rights,  and  there 
is  nothing  inequitable  in  his  availing  himself  of  this 
period.  But  it  is  different  if  his  acquiescence  amoimts 
to  an_  active  consent  to  conduct  on  the  part  of  another  of 
which  he  might  justly  complain.  If  by  his  own  behaviour 
he  encourages  another  toHSeTieve  that  he  has  not  the 
right  which  he  really  possesses,  or  that  he  has  waived 
that  right ;  or  if  by  representations,  or  acts,  he  induces  an- 
other to  enter  upon  a  course  which  he  would  not  otherwise 
have  entered  on,  or  leads  him  to  believe  that  he  may  enter 
on  that  course  with  safety,  then  he  will  not  afterwards  be 
allowed  to  assert  any  rights  which  are  inconsistent  with, 
or  infringed  upon  by,  that  new  state  of  things  which  he 
himself  has  been  influential  in  bringing  about.  And  this 
is  equally  so  whether  the  right  he  is  asserting  is  a  legal> 
or  an  equitable,  right.  For  it  would  be  unjust  that  after  \ 
he  had  by  his  own  conduct  induced  another  to  alter  his  | 
position,  he  should  afterwards  be  allowed  to  complain  of  I 
the  very  thing  which  he  had  himself  brought  about  {w) .  ^ 
This  doctrine  has  been  applied  in  India  to  cases  of  invalid 
adoption.  In  one,  the  adoption,  being  that  of  a  sister's 
son  by  a  Brahman,  was  held  to  be  absolutely  invalid.  In 
another,  in  Western  India,  being  the  case  of  a  Brahman 
adopted  after  upanayana  and  marriage,  the  Court  declined 
to  decide  the  question  of  invalidity.     In  both  cases  they 

{w)  Rama  Bau  v.  Baja  Rau^  2  Mad.  H.  C,  1 14 ;  Peddamuthulaty  v.  iV.  Timma 
Beddtf,  %b  270;  Bajan  v.  Baauva  Chetti,  ib.  428,  where  the  English  cases  are 
examined,  and  the  distinction  between  legal  and  equitable  rights  and  the  mode 
in  which  they  are  barred,  is  pointed  out;  Taruck  Chunder  v.  Huro  Sunkur,  22 
Sath.,267 ;  Mohori  Bibee  v.  Dharmodas,  301.  A.,  114  ;  Narsingdaa  v.  Bahiman- 
bai,  2d  Bom.,  440. 
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were  of  opinion  that  the  objecting  party  was  estopped 

(from  disputing  the  adoption,  since  he  had  himself  not 
only  acquiesced  in  it,  but  in  one  case  had  encouraged  it» 
and  concurred  in  it,  at  the  time  it  took  place ;  and  in 
another  had,  by  treating  the  adopted  son  as  a  member 
of  the  family,  induced  him  to  abandon  the  right  in  his 
natural  family  which  he  might  otherwise  have  claimed  (x). 
The  law  of  estoppel  in  India  now  rests  on  the  Evidence 
Act,  I  of  1872,  s.  115,  as  to  which  the  Judicial  Committee 
say  iy)  :  "  the  section  of  the  Evidence  Act  by  which  the 
question  must  be  determined  does  not  make  it  a  condition 
of  estoppel  resulting  that  the  person,  who  by  his  declaration 
or  act  has  induced  the  belief  on  which  another  has  acted, 
was  either  committing  or  seeking  to  commit  a  fraud,  or 
that  he  was  acting  with  a  full  knowledge  of  the  circum- 
stances, and  under  no  mistake  of  apprehension.  **  *'  What 
the  law  and  the  Indian  statute  mainly  regard  is  the 
position  of  the  person  who  was  induced  to  act ;  and  the 
principle  on  which  the  law  and  the  statute  rest  is,  that  it 
would  be  most  inequitable  and  unjust  to  him  that  if 
another,  by  a  representation  made,  or  by  conduct  amoimt- 
ing  to  a  representation,  has  induced  him  to  act  as  he  would 
not  otherwise  have  done,  the  person  who  made  the  re- 
presentation should  be  allowed  to  deny  or  repudiate  the 
effect  of  his  former  statement,  to  the  loss  and  injury  of  the 
person  who  acted  on  it.  If  the  person  who  made  the  state- 
ment did  so  without  full  knowledge  or  under  error,  sibi 
imputet.  It  may  in  the  result  be  unfortunate  for  him,  but 
it  would  be  unjust,  even  though  he  acted  under  error,  to 

ix)  Gopalayyany.  Iiaghupatiayyan,7  Mad.  H.C.^2rtO]  Sadaahiv  v.  Hari 
Moreahvarfll  Bom.H.  C,  190;  BavJiVfnayakravv.Lakshmibai^llBom.j^SX, 
396 ;  Kannamal  v.  Varaaami,  16  Mad.,  486;  Santappayya  v.  Hangappayya^  18 
Mod.,  397,  64  ;  see  Sukkbasi  v.  Oum/tn,  2  All.,  366,  where  it  is  not  clear  whether 
the  Court  meant  to  lay  down  that  a  valid  adoption  once  made  coald  not  be 
cancelled,  or  that  a  person,  who  had  once  deliberately  made  an  adoption,  was 
extopped  from  asserting  that  it  was  originally  invalid.  In  Kuverji  v.  Babaif  19 
Bom.,  874,  the  Court  xeemcd  to  think  that  no  change  of  position  had  been 
produced  by  the  acts  of  the  widows  in  putting  forward  an  adoption. 

(y)  Sarit  Chunderv.  Gopal  Chnnder,  19  I.  A..  208,  p.  215;  S.  C,  20  Cal., 
206,  overruling  Oanga  Sahai  v.  Hira  Singh,  2  All.,  809,  and  Vishnu  and 
Krishnan,  7  Mad,  8.  See  also  Mohori  Bibi  v.  Dharmodaa,  30  I.  A.,  114  ;  S.  C, 
80  Cal.,  539. 
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throw  the  consequences  on  the  person  who  believed  his 
statement,  and  acted  on  it  as  it  was  intended  he  should  do." 
Nor  does  there  seem  to  be  any  reason  why  this  doctrine 
shouldbelimited  to  cases  where  the  adoption  has  been  acted 
on  for  such  a  period  as  makes  it  final  and  irrevocable  as 
regards  the  adoptee  (z).  Even  if  the  invalidity  of  the 
adoption  was  such  that  the  person  adopted  was  not  legally 
excluded  from  his  natural  family,  he  would  necessarily  be 
driven  to  legal  proceedings  to  affect  his  return  into  it ;  he 
might  be  met  by  the  Statute  of  Limitations,  and  so  com- 
pletely defeated :  or  might  find  that  from  change  of 
circumstances  his  position,  when  restored  to  his  natural 
family,  wa«  very  different  from  what  it  would  have  been 
if  he  had  never  left  it  (a).  It  must,  however,  be  remem- 
bered that  estoppel  is  purely  personal,  and  that  it  cannot 
affect  any  one  who  claims  by  an  independent  title,  and 
who  is  not  bound  by  the  acts  of  the  person  estopped  (6). 

§  161.  Secondly. — The  Statute  of  Limitations  will  statute  of  Limi. 
also  be  a  bar  in  some  cases  to  an  attempt  to  set  aside  a 
disputed  adoption,  that  is,  it  will  bar  a  suit  to  recover 
property  held  under  colour  of  an  adoption.  The  important 
question  here  will  be,  from  what  time  does  the  statute 
run  ?  The  answer  will  be,  from  the  time  the  party  seek- 
ing to  set  it  aside  is  injuriously  affected  by  it.  Where  a 
person  would  be  entitled  to  immediate  possession,  but  for 
the  intervention  of  one  (Claiming  as  adopted  son,  of  course 
the  statute  must  run  at  the  very  latest  from  the  time  at 
which  the  title  to  possession  accrues  ;  because  from  this 
time,  at  all  events,  the  possession  of  the  adopted  son  must 
be  adverse  (c).  But  there  are  cases  of  greater  difficulty, 
where  an  adopted  son  is  in  possession,  but  the  person 
whose  rights  would  be  affected  by  the  adoption  is  a 
reversioner,  who  is  not  entitled  to  immediate  possession. 

(z)  See  a  case  in  which  such  a  view  was.  I  think,  erroneously  laid  down. 
Parvatibayamma  v.  Jiama  Krishna,  18  Mad.,  146. 

\a)  See  per  cur.y  Rajendro  Nath  v.  Jogendro  Nathj  14  M.  I.  A  ,  77;  S.  C  15 
Suth.  (P.  CX  41 ;  S.  C,  7  B.  L.  R.,  216. 

(&)  Lala  Parhhu  Lai  v.  Mylne,  14  Cal.,  401,  19  I.  A.,  pp.  209—212. 

(c)  Malapa  v.  Namsama^  17  Mysore,  180. 
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An  instance  of  this  sort  is  the  case  of  an  adoption  by  a 
widow  who  is  in  as  heir  to  her  husband, 
time  from  which      K  162.  On  this  point  there  was  a  direct  conflict  of  autho- 
nty.     In  several  cases  previous  to  1869  it  was  held  that 
the  statute  ran  from  the  time  at  which  the  adopted  son 
was  put  in  possession  as  such,  with  the  cognisance  of 
those  whose  rights  would  be  affected  by  his  adoption,  and 
in  such  a  public  manner  as  to  call  upon  them  to  defend 
their  rights  (d).     The  whole  series  of  authorities,  however, 
was  reviewed  in  a  case  which  was  referred  to  the  decision 
of  the  Full  Bench  of  the  High  Court  of  Bengal.     There  the 
ancestor  died  leaving  a  widow,  who  adopted  in  1824,  and 
survived  him  till  1861.     In  1866  the  suit  was  commenced 
by  the  daughter's  son  of  the  ancestor,  who  claimed  the 
property,  alleging  that  the  adoption  was  invalid.     It  was 
admitted  that  the   adopted  son  and  his  son,  the  then 
defendant,  had  been  in  possession  by  virtue  of  the  adop- 
tion since  1824.     The  plaintiff's  suit  was  dismissed  as 
barred  by  limitation.     But  this  decision  was  reversed  by 
the  Full  Bench,  who  held  that  the  statute  did  not  begin 
to  run  till  the  death  of  the  widow  (e).     That  decision  was 
given  under  the  Limitation  Act  XIV  of  1859.     Act  IX  of 
1871,  Sched.  II,  contained  the  following  provision  Art. 
129  :  "  To  establish  or  set  aside  an  adoption — twelve  years 
from  the  date  of  the  adoption,  or  (at  the  option  of  the 
plaintiff)  the  date  of  the  death  of  the  adoptive  father." 
A  suit  was  brought  to  recover  property  held  adversely  to 
the  claimant  by  a  person  who  had  been  admittedly  adopt- 
ed by  the  widow  of  the  last  male  holder.     Much  more 
than  twelve  years  had  elapsed  since  the  death  of  the 
husband,  or  since  the  adoption,  but  much  less  since  the 
death  of  the  widow.     The  adopted  son  had  admittedly 
been  placed  in  open  adverse  possession  more  than  twelve 
years  before  suit  and  had  been  recognized  by  the  plaintiffs 

{d)  Bhyruh  Ohunder  v.  Kalee  Kishwur^  S.  D.  of  18o0,  369,  followed  in  various 
other  cases  which  ^ere  examined  in  the  one  next  cited. 

{e)  Srinath  Oangopadhya  v.  Makes  Chandra,  4  B.  L.  R.  (F.  B.),  3 ;  8.  C,  12 
Snth.  iF.  B.),  14;  sub  nomine^  Sreenath  Oangooly  v.  Moheth  Chunder. 
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themselves  as  legally  in  possession  in  such  capacity.  The 
plaintiffs  contended  that  they  were  entitled  to  sue  for 
possession  within  twelve  years  of  the  death  of  the  widow, 
exactly  as  if  she  had  made  an  alienation  to  the  defendant. 
The  latter  contended  that  the  suit  was  barred  under  Art. 
129,  inasmuch  as  the  plaintiff  could  not  recover  without 
setting  aside  the  adoption,  and  in  fact  the  only  issue 
recorded  was  as  to  its  validity.  The  Judicial  Committee, 
reversing  the  judgment  of  the  Bengal  High  Court,  held 
that  the  suit  was  barred,  as  the  expression  to  **  set  aside  an 
adoption  '*  had  been  for  many  years  applied  in  the  ordi- 
nary language  of  Indian  lawyers  to  proceedings  which 
bring  the  validity  of  an  alleged  adoption  under  question, 
and  applied  indiscriminately  to  suits  for  possession  of 
land  and  to  suits  of  a  declaratory  nature.  The  present 
Limitation  Act  XV  of  1877,  §  118  provides  a  period  of  six 
years,  for  a  suit  "to  obtain  a  declaration  that  an  alleged 
adoption  is  invalid,  or  never  in  fact  took  place,*'  the 
statute  to  run  from  the  time  **  when  the  alleged  adoption 
became  known  to  the  plaintiff."  Their  Lordships  declined 
to  say  whether  the  alteration  of  language  in  the  later  Act 
denoted  a  change  of  policy,  or  how  much  change  of  law  it 
affected.  They  proceeded,  however,  to  express  themselves 
strongly  against  the  probability  that  the  same  statute 
would  apply  two  different  periods  of  limitation  for  a  suit 
declaring  the  invalidity  of  an  adoption,  and  a  suit  to 
recover  possession  of  land  founded  on  such  invalidity  (/).  yu^<^^^^  • 
In  a  later  case  upon  the  same  statute,  where  the  suit  was 
also  to  recover  possession  against  a  person  holding  under  an 
invalid  adoption,  and  where  it  had  been  argued  ineffectu- 
ally that  the  suit  was  governed  by  Act  XV  of  1877,  Art.  118, 
and  not  by  Art.  129  of  Act  IX  of  1871,  the  Judicial  Com- 
mittee said :  "  It  seems  to  be  more  than  doubtful  whether, 
if  these  were  the  words  of  the  statute  applicable  to  the 
case,  the  plaintiff  would  thereby  take  any  advantage  (g), 

{/)  Jagadamba  Chowdhraniv.  Dakhina  Mohun^  13  I.  A.,  84,94,— explaining 
Baj  Bahadur  v.  Achumbit  Lai,  6  I.  A.,  110;  folld.  per  cur.,  Malkatjun  v. 
NarhaH,  *JfJ  I.  A.,  p.  230;  8.  C,  25  Bom.,  p.  362. 

{g)  Mohesh  NarcUn  v.  Taruck  Nath,  20 1.  A.,  30,  at  p.  87 ;  S.  C,  20  Cal.,  487. 
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Snits  under  Act       §  163.  The  Only  case  in  which  the  effect  of  Art.  118 
XV  of  1877.        ^£  ^^^  ^y  ^£  ^^rjrj  jj^  ^  g^j^  f^j,  possession  of  property 

has  arisen  before  the  Privy  Council  was  that  of  Luchmau 
Lai  V.  Kanhya  Lai  (h).     There  the  plaintiff  sued  after  the 
death  of  the  widow  for  a  declaration  of  her  rights  and  for 
possession  of  the  husband's  estate,  notwithstanding  an 
adoption  by  the  widow.     The  argument  rested  upon  Art. 
118,  which  was  assumed  to  govern  the  case.     It  was  held, 
however,  to  be  inapplicable,  first,  because  the  widow  ha»d 
adopted  to  herself  and  not  to  her  husband ;  and,  secondly, 
because  the  plaintiff  was  not  shown  to  have  had  knowledge 
of  the  adoption  within  six  years  of  the  suit.     No  argument 
was  raised  as  to  whether  Art.  118,  or  Art.  141  ought  to  be 
applied.     In  a  Madras  case  (i)  a  widow  sued  for  possession 
of  her  husband's  property  as  against  a  son  alleged  to  have 
adopted  by  him.    The  husband  died  in  1884.  The  adoption 
came  to  the  knowledge  of  the  widow  in  1885,  and  the 
suit  was  begun  in   1893.     The  defence  was  limitation 
under  Art.  118.  The  High  Court  adopted  the  views  of 
the  Privy  Council  as  laid  down  in  13  and  20  I.  A.,  and 
decided  that  Arts.  129  of  the  Act  of  1871  and   118  of  the 
Act  of  1877  meant  exactly  the  same  thing,  and  should  be 
construed  in  the  same  way.     On  the  other  hand,  in  the 
case  of  suits  brought  by  reversioners  for  possession  of 
property  simply,  or  for  a  declaration  that  an  adoption  was 
invalid  followed  by  a  prayer  for  possession,  the  Courts  of 
Allahabad  and  Calcutta  have  held  that  Art.  118  was  in- 
tended only  to  apply  to  a  suit  for  a  declaration  of  rights, 
and  that  the  failure  to  bring  such  a  suit  within  six  years 
was  no  bar  to  a  suit  for  possession  within  twelve  years 
under  Arts.  140  and  141  (A;).     The  High  Court  of  Bombay 
has  varied  in  its  decisions.     It  first  ruled  in  accordance 
with  the  last  named  Courts  in  the  case  of  Fannyamma  v. 

(h)  22  I.  A.,  61 ;  8.  C,  22  Cal.,  609. 

(t)  Parvathe  v.  Saminatha,  20  Mad.,  40 ;  folld.  Ayyadorai  v.  Solai^  24  Mad., 
405;  Batnamaaari  v.  Akilaiuiammalf'l(i  Mad.,  291. 

(k)  Baadeo  Gopal,  H  All.,  644  ;  Natthu  Singh  v.  Oulab  Singh,  17  All.,  167; 
Parbhu  Lai  v.  Mylne,  14  CaU,  401 ;  Ramchandra  Mukerjee  v.  Banjit  Singh, 
27  Cal.,  242. 
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Manjaya  (0»  but  this  decision  was  overruled  by  a  Full 
Bench  of  the  same  Court  in  Strinivas  v,  Hanmant  (w), 
where  the  rule  was  laid  down  as  follows  by  Tyabji,  J. : 
**  Article  118  applies  to  every  suit  where  the  validity  of 
the  defendant's  adoption  is  the  substantial  question  in 
dispute,  whether  such  question  is  raised  by  the  plaintiff  in 
the  first  instance,  or  arises  in  consequence  of  the  defendant 
setting  up  his  own  adoption,  as  a  bar  to  the  plaintiff's 
success.  Article  141  applies  to  the  ordinary  simple  case 
of  a  reversioner,  where  the  validity  of  the  adoption  is  not 
the  substantial  point  in  dispute,  or  where  the  plaintiff  can 
succeed  without  impugning  the  validity  of  the  plaintiff's 
adoption.'' 

Exactly  the  same  question  arises  where  the  suit  is  by 
one  claiming  as  adopted  son.  Art.  119  fixes  a  limit  of  six 
years  to  a  suit  "  to  obtain  a  declaration  that  an  adoption  is 
valid."  The  period  beginning  to  run  from  the  time  **  when 
the  rights  of  the  adopted  son  as  such  are  interfered  with." 
There  the  Courts  of  Bombay  and  Madras  hold  that  where 
the  plaintiff  has  no  title  on  which  he  can  recover  posses- 
sion except  by  establishing  his  adoption  Art.  119  applies, 
even  though  he  sues  in  form  for  recovery  of  land,  and  not 
for  a  declaration  that  his  adoption  was  valid  (n).  The 
Courts  of  Allahabad  and  Calcutta  hold  that  Art.  119  has 
no  application  to  a  possessory  suit,  even  though  it  involves 
and  requires  a  decision  as  to  the  validity  of  an  adoption  (o). 
It  is  curious  that  a  question  on  which  authority  in  India 
is  so  evenly  balanced  has  never  been  referred  to  the  Court 
of  Final  Appeal. 

It  may  be  necessary  to  remark,  that  neither  the  law  creates  right 
of  Estoppel  nor  the  Statute  of  Limitations  can  make  a  ?**'  ■***^- 
person  an  adopted  son  if  he  is  not  one.     They  can  secure  I 
him  in  the  possession  of  certain  rights,  which  would  be  his  1 1 

(l)  21  Bom.,  169. 

fm)  24  Bom.,  260,  p.  266;  foUd.  Bamchandra  v.  Narayan,  27  Bom.,  614. 

(n)  Oangahai  ▼.  Tarahai^  26  Bom.,  720;  Ratnamasari  v.  Akilandammal^ 
26  Mad.,  iSl,  dM$.  Bhashyam  Iyengar,  J. 

(o)  Lali  V.  Murledhar,  24  All.,  195;  Ohandania  v.  Ralig  Bam,  26  All.,  40; 
Jagannath  Proiod  r.  Banjit  Singh,  26  Cal.,  864. 
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if  he  were  adopted,  by  shutting  the  "mouths  of  particular 
people,  if  they  propose  to  deny  his  adoption  ;  or,  by  stop- 
ping short  any  suit  which  might  be  brought  to  eject  him 
from  his  position  as  adopted.  But  if  it  becomes  necessary 
for  the  person  who  alleges  himself  to  have  been  adopted, 
to  prefer  a  suit  to  enforce  rights  of  which  he  is  not  in 
possession,  he  would  be  compelled  strictly  to  prove  the 
validity  of  his  adoption,  as  against  all  persons  but  the 
special  individuals  who  were  precluded  from  disputing  it- 

§  164.  Sixth. — The  Kesult  of  Adoption  may  be 
stated  generally  to  be,  that  it  transfers  the  adopted  son 
out  of  his  natural  family  into  the  adopting  family,  so  far 
as  regards  all  rights  of  inheritance,  and  the  duties  and 
obligations  connected  therewith.  But  it  does  not  oblite- 
rate the  tie  of  blood,  or  the  disabilities  arising  from  it. 
Therefore,  an  adopted  son  is  just  as  much  incapacitated 
from  marrying  in  his  natural  family  as  if  he  had  never 
left  it.  Nor  can  he  himself  adopt  a  person  out  of  his 
natural  family,  whom  he  could  not  have  adopted  if  he 
had  remained  in  it  (§  172). 

Questions  of  inheritance  arise,  first :  where  there  is 
only  an  adopted  son  ;  secondly,  where  there  is  also  legiti- 
mate issue  of  the  adoptive  father.  Under  the  first  head, 
succession  is  either  to  the  paternal  line,  lineally  or 
collaterally,  or  to  the  maternal  line. 

§  165.  Where  there  is  only  an  adopted  son,  properly 
constituted,  he  is  beyond  all  doubt  entitled  to  inherit  to 
his  adoptive  father,  and  to  the  father  and  grandfather 
and  other  more  distant  lineal  ancestors  of  such  adoptive 
father,  just  as  if  he  was  his  natural-born  son  (p).  But 
there  has  been  considerable  discussion  as  to  whether  he 


(p)  Dattaka  Mimamsa,  vi.,  §  8,  8 ;  Dattaka  Chandrika,  v.,  §26,  iii.,  $  20;  Gour- 
hullub  V.  Jaggenoih,  F.  MacN.,  159  ;  Mokundo  v.  Bykunt,  6  Cal.,  289.  Sir  F. 
MacNaghteu  waa  of  opinion  that  an  adopted  son  in  Bengal  was  even  in  a  better 
position  than  a  nataral-bom  son,  as  having  an  indefeaFible  right  to  his  father** 
estate,  which  a  natnral-bom  son  would  not  have  F.  MacN.,  157,  228.  This 
opinion  was  rejected  by  the  Privy  Council  in  the  Pittapur  Case,  26  I.  A.,  83  : 
S.  C,  22  Mad.,  888. 
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was  entitled  to  inherit  to  collaterals.  A  reference  to  the  CoiktowJ  mm- 
table  of  sonship  (g)  will  show  that  eight  of  the  fourteen 
authorities  referred  to  place  the  adopted  son  beyond  the 
sixth  in  number.  Now,  all  of  these  say  that  the  first  six 
sons  inherit  to  the  father,  and  *to  collaterals ;  the  last  six 
only  to  the  father.  From  this  it  is  argued  by  those  who 
rely  on  the  eight,  that  he  only  succeeds  lineally  ;  by  those 
who  rely  on  the  remaining  six,  that  he  inherits  collate- 
rally also.  The  real  fact,  of  course,  is  that  the  two  sets 
of  authorities  represent  different  historical  periods  of  the 
law  of  adoption ;  the  former  relating  to  a  period  when  the 
adopted  son  had  not  obtained  the  full  rights  which  he 
was  recognized  as  possessing  at  a  later  period.  The 
Dattaka  Chandrika  as  usual  tries  to  make  all  the  passages 
harmonise  by  saying  :  "  In  the  same  manner  the  doctrine 
of  one  holy  saint  that  the  son  given  is  an  heir  to  kins- 
men— ^and  that  of  another  that  he  is  not  such  heir — are 
to  be  reconciled  by  referring  to  the  distinction  of  his 
being  endowed  with  good  qualities  or  otherwise,"  and 
concludes  the  controversy  by  saying  that  wherever  a 
legitimate  son  would  succeed  to  the  estate  of  a  brother 
or  other  kinsmen,  the  adopted  son  will  succeed  in  the 
absence  of  such  legitimate  son  (r).  The  Mitakshara 
follows  Manu,  who  placesthe  adopted  among  the  first 
cla8S_of  son^,  and^  of  cbursermakes  him  a  generaLau^ 
not  merely  a  special  heir,  while  it  explains  away  the 
conflicting  texts  as  being  founded  on  the  difference  of 
good  and  bad  qualities  (s).  The  Daya  Bhaga.  on  the 
other  hand,  follows  Devala,  who  has  been  supposed  to 
make  the  adopted  son  only  heir  to  his  father,  and  not  to 
collaterals  (t).  But  it  seems  that  is  a  misapprehension. 
Devala  no  doubt  enumerates  the  different  sons  so  as  to 
bring  in  the  adopted  son  as  ninth.  But  then  he  goes  on, 
"  These  twelve  sons  have  been  propounded  for  the  pur- 
pose of  offspring,  being  sons  begotten  by  a  man  himself, 


iq)  Ante  $  68.  (r)  Dattaka  Chandrika,  v.,  §  22—24. 

(•)  Mitakshara,  i.,  11,  §  80—34.  {t)  Daya  Bhaga,  x.,  §  7,  8. 
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or  procreated  by  another  man,  or  received  for  adoption, 
or  voluntarily  given.  Among  these  the  first  six  are 
heirs  of  kinsmen,  and  the  other  six  inherit  only  from 
the  father."  Now,  if  the  words  **  the  first  six  "  refer,  not 
to  the  original  enumeration,  but  to  the  new  arrangement 
by  classes,  the  adopted  son  comes  within  the  first  six  (m). 
Jagannatha,  after  appearing  to  rest  the  claim  of  an 
adopted  son  to  collateral  succession  upon  endowment  with 
transcendent  good  qualities,  finally  states  the  present 
practice  to  be  **fora  son  given  in  adoption,  who  performs 
the  acts  prescribed  to  his  class,  to  take  the  inheritance  of 
his  paternal  uncles  and  the  rest"  (v).  This  is  also  the 
opinion  of  Sir  F.  MacNaghten,  of  Mr.  W.  MacNaghten, 
of  Sir  Thomas  Strange,  and  of  Mr.  Sutherland  (w).  The 
right  has  also  been  affirmed  by  express  decision.  In  two 
cases,  the  right  of  an  adopted  son  to  succeed  to  another 
adopted  son  was  declared  (x).  In  other  cases,  the  adopted 
son  was  held  entitled  to  share  an  estate  of  his  adoptive 
father's  brother  (y).  In  a  later  case,  the  adoptive  son 
was  held  entitled  to  share  in  the  property  of  one  who  was 
first  cousin  to  his  grandfather  by  adoption.  And  he  takes 
exactly  the  same  share  as  a  legitimate  son,  when  he  is 
sharing  with  all  other  heirs  than  the  legitimate  son  of  his 
adoptive  father  (z).  And  so  do  his  descendants,  whether 
male  or  female  (a).  In  the  latest  case  upon  the  point, 
the  right  of  an  adopted  son  was  maintained  to  succeed  jo 
all  his  adoptive  father's  sapindas,  whether  the  lattei-  j^ere 

(«)  See  D.  Bh.,  x.,  7,  note,  per  curiam  ;  Puddo  Knmaree  v.  Juggut  Kishore. 
6  Cal.,  630. 

(»)  3  Dig.,  270,  272 ;  F.  MacN.,  162. 

{w)  F.  MacN.,  128,  182;  1  W.  MacN.,  78;2  W.  MacN.,  187;  IStra.  H.  L.,97  ; 
2  Stra.  H.  L.,  116 ;  Suth.  Syn.,  668,  677. 

{x)  Shamchunder  v.  Narayni,  IS.  D.,  209  (279) ;  affirmed  8  Kn..  65.  (So 
much  of  this  decision  has  allowed  a  second  adoption  to  take  place  daring  the  life 
of  the  first  adopted  son  must  be  taken  as  bad.  But  a  note  states  that  it  was 
considered  as  settling  the  right  of  an  adopted  son  to  inherit  from  the  collaterals 
Of  his  adoptive  father.)  Gourhurree  v.  Mt.  Butna»uree,  6  S.  D.,  208  (260) ;  Joy 
Chundro  v.  Bhyruh  Chundro,  S.  D.  of  1849,  461 ;  see  also  the  Judgment  of 
Hobhouaoj  J.,  in  the  Full  Bench  case  of  Guru  Gobind  v.  Anand  Lai,  6  B.  L.  R., 
16;  S.  C,  13  Suth.  (F.  B.),  49. 

(y)  Lokenath  v.  Sha/masoonduree,  S.  D.  of  1866,  1868 ;  KUhenath  v.  Hur- 
reegobind,  S.  D.  of  1869, 18 ;  Ooorooperahad  v.  Rasbehary,  S  D.  of  1860,  i.,  411. 

(a)  Taramohun  v.  Kripa  Moyee,  9  Suth.,  423. 

(a)  S.  D.  of  1858,  1863 ;  of  1869,  18. 
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related  to   the  former_Jhrgugh   males  only  or  through 
famales  (6). 

§  166.  Another  question  as  to  which  there  was,  till  ^^^^^^^ 
lately,  a  singular  conflict  of  opinion,  is  as  to  the  right  of 
an  adopted  son  to  succeed  to  the  family  of  his  adoptive 
father's  wife,  or  wives.  Prima  facie  one  would  imagine 
that  he  must  necessarily  do  so.  The  theory  of  adoption 
is  that  it  makes  the  son  adopted  to  all  intents  and 
pm-poses  the  son  of  his  father,  as  completely  as  if  he  had 
begotten  him  in  lawful  wedlock.  The  authors  of  the  Natire  writers. 
Dattaka  Chandrika  and  Dattaka  Mimamsa  seem  to  lay 
the  point  down  with  the  most  perfect  clearness.  The 
former  states  that  **  where  there  may  be  a  diversity  of 
mothers,  the  sires  of  the  natural  mothers  are  first  desig- 
nated by  a  son,  who  is  son  to  two  fathers,  at  the  funeral 
repast  in  honour  of  the  maternal  grandsires  ;  subsequently 
the  sires  of  her  who  is  the  adoptive  mother.  But  the 
absolutely  adopted  son  presents  oblations  to  the  father 
and  to  the  other  ancestors  of  his  adoptive  mother  only  ; 
for  he  is  capable  of  performing  the  funeral  rites  of  that 
mother  only  "  (c).  And  the  latter  says  :  *'  The  forefathers 
of  the  adoptive  mother  only  are  also  the  maternal  grand- 
sires  of  sons  given  and  the  rest ;  for  the  rule  regarding  the 
paternal  is  equally  applicable  to  the  maternal  grandsires  of 
adopted  sons  (d)  ;  and  in  an  earlier  chapter  (I,  §  22) 
Nanda  Pandita  says  •  **  In  consequence  of  the  superiority 
of  the  husband,  by  his  mere  act  of  adoption,  the  filiation 
of  the  adopted,  as  son  of  the  wife,  is  complete  in  the  same 
manner  as  l\er  property  in  any  other  thing  accepted  by 
her  husband.  "  So  Mr.  Sutherland  states  as  the  effect  of 
these  passages  that — **  He  likewise  represents  the  real 
legitimate  son  in  relationship  to  his  adoptive  mother, 
whose  ancestors  are  his  maternal  grandsires  '*  (e).  To  the 
same  effect  is  a  futwah  recorded  by  Mr.  MacNaghten, 

(6)  Puddo  Kumaree  v   Juggut  KUhore,  5  Cal.,  616,  affd.  sub  nomdne  Pudma 
Coamariv.  Court  of  Wards,  in  Privy  Council,  8  I.  A.,  229;  S.  C,  8  Cal.,  302. 

(c)  Dattaka  Chandrika,  iii.,  §  16,  17. 

(d)  Dattoka  Mimamsa,  vi.,  $  50-52.  («)  Suth.  Syn.,  668. 
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where  the  adopted  son  of  a  sister  was  held  to  be  an  heir 
to  that  sister's  brother,  that  is  to  say,  he  inherited  to 
his  adoptive  mother's  family  (/).  On  the  other  hand, 
Mr.  W.  MacNaghten  himself  decides  against  the  right  of 
an  adopted  son  to  succeed  to  property,  which  the  wife  of 
Decisions.  the  adopting  father  had  received  from  her  relations.     For 

this  he  refers  to  a  case  in  Bengal,  where  he  says  the  point 
was  determined  (g).  This,  however,  was  a  mistake,  as 
has  been  repeatedly  pointed  out.  There  was  no  decision 
of  the  Sudder  Court  such  as  Mr.  MacNaghten  supposed, 
but  there  was  an  unnecessary  opinion  of  the  pundits, 
which  itself  rested  only  upon  an  irrelevant  text  of  the 
Daya  Bhaga.  Upon  this  supposed  decision,  however,  two 
express  rulings,  negativing  the  right  of  the  adopted  son 
to  succeed  to  property  ex  parte  matenid^  were  subse- 
quently given  in  Bengal  and  in  Madras  {h).  Yet,  in 
direct  conflict  with  the  only  principle  which  could  have 
justified  such  a  decision,  it  was  settled  that  the  next-of- 
kin  of  an  adoptive  mother  would  be  the  heirs  of  her 
adopted  son  (i)  and  that  an  adopted  son  would  succeed 
to  the  stridhanum  of  his  adoptive  mother  (A:).  Finally  it 
was  decided  by  the  Allahabad  High  Court  that  an  adopted 
son  had  all  the  rights  of  a  natural-born  son  in  the 
maternal  line  as  well  as  in  the  paternal  line,  and  would 
therefore  succeed  to  property  which  his  adoptive  mother 
had  inherited  from  her  father  (I).  This  decision  was 
followed  by  the  High  Court  of  Bengal  in  a  case  where  the 
plaintiff  claimed  property  which  had  devolved  upon  the 
son  of  A,  by  virtue  of  his  adoption  by  the  daughter  of  A. 
In  their  judgment  the  former  Bengal  decision  and  that 
which  followed  it  in  Madras  were  formally  over-ruled, 
and  the  general  principle  laid  down  by  the  Allahabad 
High  Court    was  approved  and  adopted  to    the  fullest 

(/)  2  W.  MacN.,  8b. 

(.<7)  1  W.  MacN.,  78,  citing  Ounga  Mya  v.  Kishen  Kishnre,  3  S  D.,  128  (170). 

(h)  Marun  Moer  v.  Bejoy,  Suth.  Sp.  No.  1*21  ;  Chinna  HamakrUtiia  v 
Minachi,  7  Mad.  H.  C,  246. 

(t)  Gunga  Pertad  v.  Brojesaaree,  S.  D.  of  1859,  1091. 

{k)  Teen  Gotvrie  v.  Dinonath^  3  Sutli.,  49  and  so  laid  down  bv  the  pandits  in 
Bombay,  W.  &  B.,  513.  {I)  Sham  Kuar  v.  Gaya,  1  All.,  256. 
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extent.  This  ruling  was  supported  on  appeal  by  the 
Judicial  Committee,  and  has  finally  settled  a  controversy 
which  had  lasted  for  upwards  of  eighty  years  (m).  In 
conformity  with  it,  the  adopted  son  of  a  daughter  has 
been  held  to  share  equally  with  the  natural -born  son  of 
another  daughter  the  inheritance  left  by  his  maternal 
grandfather  (n). 

§  167.  Another  question,  which  has  only  lately  received  Sacoession 
a  final  decision,  is  that  of  the  rights  inter  se  of  the  wives  ^^*t^to 
or  widows  of  a  person  to  whom  an  adoption  has  been  *^<>p*^  ^"- 
made  to  succeed  to  the  property  of  the  adopted  son.  This 
question  cannot  be  settled  by  any  analogy  drawn  from  the 
text  of  Manu.  *'  If  among  all  the  wives  of  the  same 
husband,  one  bring  forth  a  male  child,  Manu  has  declared 
them  all,  by  means  of  that  son,  to  be  mothers  of  male 
issue  '*  (o).  There  is  a  natural  and  insuperable  distinction, 
which  no  fiction  can  destroy,  between  an  actual  mother 
and  a  stepmother,  and  accordingly  the  former  inherits  to 
her  son  where  the  other  does  not  (p).  Where,  however, 
the  adoption  is  made  by  the  husband  himself,  and  nothing 
is^  dong^  to  give  one  wife  pre-eminence  over  the  others, 
there  seems  to  beno  ground  of  distinction  between  them. 
The  ceremonial  of  adoption  utterly  ignores  the  wife,  who 
need  not  be  present  and  to  whom  no  part  is  assigned  if 
she  is  present  (g).  She  becomes  the  mother  of  the  adopted 
son  by  the  mere  fact  of  his  adoption  (r).  Neither  the 
Dattaka  Chandrika  nor  the  Dattaka  Mimamsa  allude  to 
the  questions  that  may  arise  from  a  plurality  of  wives. 
Jagannatha  recognises  the  difficulty,  but  does  not  settle 
it  (s).  Where  the  succession  is  to  an  impartible  property, 
the  senior  widow  would  of  course  take  just  as  she  would  if 
the  succession  were  to  her  husband  (t) ;  but  where  the 
property  was  partible  the  rights  of  all  would  primn  fade  be 

(w)  JJma  Bunker  V.  Kali  Komul,  6  Cal.,  256;  afd.  10  I.  A.,   138;  S.  C, 
10  Oal.,  232. 
(«)  Su/rjokant  Nundi  v.  Mohesh  Chvnder,  9  Cal.,  70. 

(o)  ix.,  183.  (p)  Post  §  566.  {q)  Baudh.,  vii.,  6. 

(r)  D.  M  ,  I,  22.  (8)  3  Dig.,  253. 

(0  Annapumai  Naehiar  v.  Forbes,  26  I.  A.,  246;  S.  C,  28  Mad.,  1. 
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I  equal.  This  was  the  view  taken  by  Mr.  W.MacNagh ten  («), 
though  his  opinion  to  the  full  extent  to  which  it  was 
pushed,  has  lately  been  over-ruled  by  the  Privy  Council. 
It  is  supported  by  the  opinion  of  the  pundit  in  a  Bengal 
case,  where  he  says  that,  even  in  the  case  of  an  adoption 
by  one  of  several  widows,  the  child  becomes  the  child 
of  all  three  (v).  There  is,  however,  a  very  obvious 
distinction  jn  a  case  where  the  adoption  is  made^ot 
by  the  husband,  hut  by  his  widow,  'acting  under  his 
authority,  express  or  implied.  In  such  a  case,  though 
she  only  represents  her  husband,  the  act  is  her  own. 
She  cannot  be  compelled  to  perform  it ;  and  when 
performing  it  she  takes  his  place  in  the  ceremonial,  and 
is  the  person  who  actually  receives  the  child.  Accord- 
ingly the  pundit,  in  the  case  last  quoted,  said  that,  if  the 
adopted  boy  died,  the  widow  adopting  him  will  be  called 
the  mother,  and  the  others  the  stepmothers  {w).  The 
principle  was  followed  in  another  case  to  the  extent  of 
holding  that  where  one  of  several  widows  made  an  adop- 
tion not  only  would  she  alone  inherit  to  her  adopted  son, 
but  on  her  death  the  estate  would  pass,  not  to  the  other 
widow,  but  to  the  collateral  next  in  the  order  of  suc- 
cession {x).  A  less  obvious  distinction  is  the  case  of  a 
husband  who,  while  himself  making  the  adoption,  pro- 
fesses to  make  it  in  conjunction  with  one  of  several  wives 
specially  selected  to  assume  the  part  of  the  mother.  In 
such  a  case,  where  the  wife  so  selected  was  the  second 
wife  of  the  adopter,  and  the  adoptive  mother  died  before 
the  adopted  son,  it  was  held  that  on  his  death  the  eldest 
widow  was  not  his  heir  as  mother,  being  only  a  step- 
mother, and  that  the  succession  went  to  a  nephew  of 
the  husband  {y).  This  decision  was  followed  by  the 
Judicial  Committee  on  an  appeal  from  Madras.     There  the 


(u)  ]^W.  MaoN.,  Preliminftry  Remarkn,  x. 


(v)  Degambery  v.  Taramonyy  F.  MacN.,  Appx.,  xi. 

{w)  lb.  tt6.,  Sup.  F.  MacN.,  J71 ;  W.  &  B.,  1181. 

(x)  1  W.  MacN.,  II,  62. 

(y)  Kaahiahuree  Debia  v.  Oreeth  Chunder,  W.  R.,  Jan.— July,  1864,  71. 
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property  was  impartible.  The  husband  had  made  an 
adoption  in  conjunction  with  his  second  wife,  the  first 
wife  having  ceased  to  live  with  him.  After  his  death  the 
adopted  son  succeeded,  and  on  his  death  the  succession  to 
him  was  disputed  by  the  widows,  one  claiming  as  senior 
widow,  the  other  as  adoptive  mother.  The  Madras  Court 
decided  in  favour  of  the  latter,"  and  this  decision  was 
affirmed  by  the  Privy  Council  (z).  They  said  :  **  it  seems 
not  to  be  doubted  that  a  man  may  authorise  a  single  one 
of  several  wives  to  adopt  after  his  death,  or  that  she 
would  on  adoption  stand  in  the  place  of  this  natural 
mother.  If  he  can  do  that,  it  would  be  very  capricious  to 
deny  him  the  power  of  selecting  a  single  wife  to  join  with 
him  in  his  lifetime  in  adopting  a  boy  with  the  same  effect 
on  her  relations  with  that  boy.  It  is  true  that  some  rules 
of  Hindu  Law,  resting  perhaps  on  religious  tenets 
or  ancient  customs,  appear  to  be  quite  arbitrary  ;  but 
when  this  Board  is  asked  to  affirm  a  rule  of  that  nature 
they  require  some  cogent  authority  for  it.  It  certainly  is 
a  reasonable  law  that  the  head  of  a  family  should  be  able 
to  take  action  likely  to  prevent  disputes  between  his 
widows  relative  to  adoption  and  the  consequences  of  it. 
To  unite  one's  wife  with  himself  in  adopting  is  one  way ; 
and  it  is  satisfactory  to  find  that  besides  the  one  direct 
judicial  decision  there  is  so  much  reason  and  opinion  in 
its  favour,  and  so  little  against  it." 

§  167A.  The  question  of  succession  as  between  a  dwya-  Snooeseion 
mushyayana   and  his   natural   mother    seems    to    have  ^ZaSnSi 
arisen  for  the  first  time  in  the  year  1904.     Eaghunandan  y^}[^^^^' 
had  been  adopted  in  that  form  by  a  special  agreement 
between   the   natural   and  adopting  fathers,  who  were 
distant  relations,  that  he  should  remain  the  sons  of  both. 
He  succeeded  to  the  estate  of  the  adopter,  and  subse- 
quently died  leaving  only  a  widow,  on  whose  death  the 
succession  was  claimed  by  his  natural  mother,  and  by  the 

(*)  Annapumai  Nachiar  v.  Forbes,  18  Mad.,  277,  affd.  26  I.  A.,  246;  S.  C, 
28  Mad.,  1. 
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grandnephew  of  the  adoptive  father.  It  was  admitted 
that  but  for  the  special  form  of  adoption  the  male  claimant 
would  succeed.  It  was  held  by  the  Allahabad  High  Court 
that  by  virtue  of  the  special  agreement  the  relationship 
of  the  natural  mother  was  unaffected  by  the  adoption,  and 
therefore  her  right  of  succession  (a).  If  she  had  died 
leaving  property  it  follows  that  Raghunandan  might  have 
been  her  heir.  If  the  adoptive  mother  had  survived  him 
apparently  both  mothers  would  have  been  co-heiresses. 

§  168.  Cases  where  a  legitimate  and  an  adopted  son 
exist  together  can  only  occur  lawfully,  where  a  legitimate 
son  has  been  born  after  an  adoption.  The  adoption  of  a 
son  by  one  who  had  male  issue  would  be  absolutely 
invalid  (§  108),  and  the  son  so  adopted  would  be  entitled 
to  no  share  whatever.  It  may  be  suggested,  on  the 
authority  of  a  text  ascribed  to  Manu,  that  he  would  be 
entitled  to  have  his  marriage  ceremony  performed,  which 

1  suppose  includes  maintenance  also.  But  the  text,  if  in 
force  at  all  at  present,  seems  to  me  to  relate  rather  to 
informal  than  to  wholly  invalid  adoptions,  which  would 
create  no  change  of  status  (6).  Where,  however,  a  legiti- 
mate son  is  born  after  an  adoption,  which  was  valid  when 
it  took  place,  the  latter  is  entitled  to  share  along  with  the 
legitimate  son,  taking  a  portion  which  is  sometimes  spoken 
of  as  being  one-fourth,  and  sometimes  as  being  one- 
third  of  that  of  the  after-born  son  (c).  Dr.  Wilson  says 
that  the  variance  is  only  apparent,  and  that  all  the  texts 
mean  the  same  thing,  vijs,y  that  the  property  should  be 
divided  into  four  shares,  of  which  the  adopted  son  gets 
one.  That  is  to  say,  he  gets  one-fourth  of  the  whole,  or 
one-third  of  the  portion  of  the  natural-born  son  (d). 
Whatever  may  have  been  the  original  meaning  of  the 
texts,  a  difference  of  usage  seems  to  have  sprung  up, 

(a)  BehaH  Lai  v.  Shib  Lot,  26  All.,  472. 

lb)  Dattaka  Mimamsa,  vi.,  §  1,  2;  Dattaka  Chandrika,  vi.,  §  8. 
(c)  Dattaka  Mimamsa,  x.,  $  1 ;  Dattaka  Chandrika,  v.,  §  16, 17 ;  MiUkshnra,  i., 
11,  $24,  25;  Daya  Bhaga,  x.,  §9;  3  Dig.,  154,  179.290;  V.  May.,  iv.,  6,  §25; 

2  W.  MocN.,  184. 

{d)  Wilson's  Works,  v.,  62. 
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according  to  which  the  adopted  son  takes  one-tjiird  of  the 
whole  in  Bengal,  and  one-fourth  of  the  whole  in  other 
Provinces  which  follow  Benares  law  (e).  The  Madras  MadrM. 
High  Court,  however,  have  decided  on  the  authority  of  the 
Sarasvati-Vilasa,  that  the  fourth  which  he  is  to  take  is  not 
a  fourth  of  the  whole,  but  a  fourth  of  the  share  taken  by 
the  legitimate  son.  Consequently,  the  estate  would  be 
divided  into  five  shares,  of  which  he  would  take  one,  and  I 
the  legitimate  son  the  remainder.  A  similar  construction  ' 
has  been  put  upon  the  texts  in  Bombay  (/).  Nanda  Bombay. 
Pandita  suggests  a  further  explanation,  that  he  is  to  take  a 
quarter  share ;  i.e.,  a  fourth  of  what  he  would  have  taken 
as  a  legitimate  son ;  that  is  to  say,  a  fourth  of  one-half,  or 
one-eighth  (g).  Where  there  are  several  after-born  sons, 
of  course  the  shares  will  vary  according  to  the  principle 
adopted.  Supposing  there  were  two  legitimate  sons,  then, 
upon  the  principle  laid  down  by  Mr.  MacNaghten,  the 
estate  would  be  divided  into  seven  shares  in  Benares,  and 
into  five  shares  in  Bengal.  According  to  the  Sarasvati- 
Vilasa  it  would  be  divided  into  nine  shares,  the  adopted 
son  taking  one  share  in  each  case.  According  to  Nanda 
Pandita  he  would  take  one-twelfth  (A).  Among  various 
castes  in  Western  India  the  rights  of  the  adopted  son 
vary  from  one-half,  one-third,  and  one-fourth  to  next 
to  nothing,  the  adoptive  father  being  at  liberty,  on  the 
birth  of  a  legitimate  son,  to  give  him  a  present  and  turn 
him  adrift  (i). 

According  to  a  text  of  Vriddha  Gautama,  an  adopted  Sudraa. 
and  an  after-born  son  share  equally.     This  text  is  said,  in 
the  Dattaka  Chandrika,  to  apply  only  to   Sudras,  and  in 
the  Dattaka  Mimamsa  it  is  explained  away  altogether,  as 
referring  to  an  after-born  son  destitute  of  good  qualities. 

{e)  D.  K.  S.,  vii.,  §23;  1  W.  MacN.,  70;  2  W.  MacNTiM;  F.  MacN\,  137; 
Taramohun  v.  Kripa  Moyee^  9  Suth.,  423;  1  Stra.  H.  L.,  99,  and  so  amongst 
the  Jaius;  Bukhal  v.  Chunilal,  16  Born^  847. 

(/)  Ayyavu  v.  NUadatchi,  1  Mad  H.  C,  45;  W.  &  B.,  373;  Giriapa  t. 
Ningapuj  17  Bom.,  100. 

(a)  Dattaka  Mimamsa,  v.,  §  40;  Suth.  Syn.,  678. 

(h)  P.  MacN.,  161 ;  I  MacN.,  70;  Jolly,  Lect.  182. 

(t)  Steele,  47,  186. 
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The  High  Court  of  Madras,  following  Mr.  W.  MacNaghten 
and  Sir  Thomas  Strange,  say  it  is  in  force  among  all 
Sudras  in  Southern  India,  and  M.  Gibelin  says  it  is  the 
rule  among  all  classes  in  Pondicherry.  It  is  the  rule  still  in 
Northern  Ceylon.  Baboo  Samachm*n  says  that  in  Bengal 
this  rule  only  applies  to  the  lower  class  of  SudraB  (k). 
The  above  rules  all  apply  to  partible  property.  It  is 
stated  by  the  Madras  High  Court  that  "  the  succession  to 
impartible  property  devolves  on  tlf^e  after-born  son  in 
preference  to  the  adopted  son,  the  reason  being  that  the 
adopted  son  is  a  substitute  for  the  aurasa  son,  and  that> 
when  the  latter  comes  into  existence,  he  excludes  the 
substitute"  (I). 
Bights  of  adopt-  §  169.  A  curious  question  as  to  which  there  has  been  a 
tioTwUhTOiia-  decision  in  Calcutta  (m),  is,  whether  the  inferiority  of 
an  adopted  son  for  purposes  of  inheritance  is  limited  to 
the  case  of  the  subsequent  birth  of  natural  sons  to  the 
adopting  father,  or  whether  it  applies  also  for  the  benefit 
of  the  brothers  of  such  adopting  father  and  their  issue. 
In  the  particular  case  the  pedigree  was  as  follows  : — 


tenJfl. 


BCD 
I  '        I  Adopts 

^    -  -  .  — ^  4  deft.  Sadhu  Churn. 

1  deft.        2  deft.         3  deft.  plaintiff. 

The  family  was  governed  by  Mitakshara  law.  "  The 
plaintifif  sued  for  a  partition  after  the  deaths  of  A,  B, 
C,  and  D.  In  the  Original  and  Appellate  Courts  the  only 
points  taken  were  to  establish  that  he  was  not  entitled  to 
any  share.  The  defendants  being  defeated  in  this  conten- 
tion urged  on  appeal  to  the  High  Court  that  his  share 
would  not  be  one-third  but  one-sixth.     The  High  Court 


(k)  Dattftka  Mimamsa.  v.,  §  43;  Dattaka  Chandrilca.  v.,  §  82;  1  Stra  H.  L., 
99;  1  W.  MacN.,  70,  n.;  1  Gib.,  82;  Thesawaleme,  ii.,  §  2;  V.  Darp.,  979;  Baja 
V.  Suhha,raya^  7  Mad.,  253.  A  son-in-law  aftiliated  in  the  Illntom  form,  which 
is  in  use  in  some  of  the  Telugu-speaking  districts  of  Madras  takes  an  equal 
share  with  a  natural-born  son.     Hanumantammn  v.  Rami  Reddi,  4  Mad.,  272. 

{I)  Ramaaami  Eamaya  v.  Sundaralingatami,  17  Mad.,  p.  435. 

(m)  Baghubanand  Doss  v.  Sadhu  Churn^  4  Cal.,  426. 
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affirmed  this  view,  relying  upon  the  DattakaChandrika,  V., 
24  &  25.  Markby,  J.,  pointed  out  that  Mr.  Sutherland's 
translation  of  s.  24  omitted  some  lines,  and  that  the  two 
sections  really  ran  as  follows : — **  24.  *  Therefore  by  the 
same  relationship  of  brother  and  so  forth,  in  virtue  of 
which  the  real  legitimate  son  would  succeed  to  the  estate 
of  a  brother  or  other  kinsman,  the  adopted  son  of  the 
same  description  obtains  his  due  share.  And  in  the  event 
of  the  ancestor  having  other  sons^  a  grandson  by  adoption 
whose  father  is  dead  obtains  the  share  of  an  adopted  son* 
Where  such  son  may  not  exist,  the  adopted  son  takes  the 
whole  estate  even.'  The  words  in  italics  are  omitted 
by  Mr.  Sutherland. 

"  There  is  no  dispute  between  the  parties  to  this 
appeal  that  this  emendation  of  Mr.  Sutherland's  trans- 
lation ought  to  be  made. 

"  Paragraph  25  is  as  follows  : — '  Since  it  is  a  restrictive 
rule  that  a  grandson  succeeds  to  the  appropriate  share  of 
his  own  father,  the  son  given,  where  his  adopter  is  the  real 
legitimate  son  of  the  paternal  grandfather,  is  entitled  to 
an  equal  share  even  with  a  paternal  uncle,  who  is  also  such 
description  of  son :  therefore  a  grandson  who  is  an  adopted 
son  may  (in  all  cases)  inherit  an  equal  share  even  with  an 
uncle.  This  must  not  be  alleged  (as  a  general  rule).  For' 
there  would  be  this  discrepancy  where  the  father  of  the 
grandson  were  an  adopted  son,  he  would  receive  a  fourth 
share ;  but  the  grandson,  if  he  were  such  son  (of  him) 
would  receive  an  equal  share  (with  an  uncle  in  the 
heritage  of  the  grandfather)  and  accordingly,  whatever 
share  may  be  established  by  law  for  a  father  of  the  same 
description  as  himself,  to  such  appropriate  share  of  his 
father  does  the  individual  in  question  {viz,,  the  adopted 
son  of  one  adopted)  succeed.  Thus,  what  had  been 
advanced  only  is  correct.  The  same  rule  is  to  be  applied 
by  inference  to  the  great-grandson  also. '  The  words,  viz.^ 
'  the  adopted  son  of  one  adopted '  do  not  occur  in  the 
original.  But  even  if  we  strike  out  these  words,  and  take 
15 
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the  two  paragraphs  according  to  their  more  correct  version, 
they  clearly  enunciate  that,  upon  partition,  an  adopted 
son  and  the  adopted  son  of  a  natural  son  stand  exactly  in 
the  same  position,  and  that  each  takes  only  the  share 
proper  for  an  adopted  son, — i.e.,  half  of  the  share  which 
he  would  have  taken  had  he  been  a  natural  son." 

The  learned  Judge  then  proceeded  to  deal  with  the 
objection,  that  under  Mitakshara  law  the  plaintiff's 
adoptive  father  D  acquired  by  birth  a  vested  interest  in 
one-third  of  the  estate,  and  that  the  whole  of  this  interest 
descended  to  the  plaintiff  by  right  of  representation.  This 
he  answered  by  pointing  out  (p.  430),  that  under  Mitak- 
shara law  no  definite  share  vested  in  any  member  of  the 
family  so  long  as  it  remained  joint,  and  that  the  share  of 
each  must  be  determined  by  the  state  of  the  family,  and 
the  position  of  each  individual  member  at  the  time  of 
partition.  If  then  the  sole  adopted  son  of  a  natural-born 
,  son  was  only  entitled  to  half  the  share  that  a  natural-born 
son  of  the  same  father  would  have  been  entitled  to,  it 
made  no  difference  that  his  father,  if  he  had  sought  for  a 
partition  earlier,  would  have  obtained  twice  that  share,  and 
that  the  whole  share  so  obtained  would  have  descended 
to  him.  It  came  back  cbgain  to  the  same  question,  what 
were  his  own  personal  rights  at  the  time  of  partition. 
0m6  disooMed.  §  170.  The  text  of  Vasishtha  upon  which  all  the  authori- 
ties rely  is  as  follows  (XV.,  9) :  '*  when  a  son  has  been 
adopted,  if  a  legitimate  son  be  afterwards  born,  the  given 
son  shares  a  fourth  part.  "  To  which  the  author  of  the 
Dattaka  Mimamsa  adds  (X.,  1) :  ''  on  the  default  of  him  he 
is  entitled  to  the  whole.  "  That  is  to  say,  to  the  whole 
of  the  property  of  his  adoptive  parent.  This  is  quite 
intelligible.  An  adopted  son  is  a  substitute  for  a  natural 
son,  and  cannot  come  legally  into  existence  if  there  is  a 
natural  son.  But  a  man  may  adopt  under  the  belief  that 
he  will  never  have  a  natural  son,  and  find  himself  mis- 
taken. Then  justice  is  done  by  giving  a  larger  share  to 
the  natural  son,  and  a  smaller  to  the  son  who  would 
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never  have  been  adopted,  if  it  could  have  been  foreseen 
how  matters  would  really  have  turned  out.  But  is  there 
anything  in  the  wording  or  principle  of  the  rule  to  suggest 
that  a  person  who  has  become  by  adoption  the  sole  son  of 
his  adopter  shall  have  his  rights  in  the  family  diminished, 
because  other  legitimate  sons  have  been  born,  not  to  his 
adopter  but  to  the  brothers  of  that  adopter  ?  It  is  admitted 
that  no  authority  can  be  found  for  such  a  position  in  the 
text  of  Vasishtha  itself,  or  in  any  commentary  except 
that  of  the  Dattaka  Chandrika  as  cited.  But  the  latter 
seems  to  me  to  bear  a  very  different  interpretation.  The 
clauses  24  and  25  relate  to  the  general  rights  of  all  adopted 
sons,  not  to  the  special  position  of  an  adopted  son  where 
there  are  after-born  legitimate  sons  of  his  adoptive  parent. 
The  author  is  commenting  not  only  on  the  text  of 
Vasishtha,  but  on  texts  of  Manu  and  others,  some  of 
which  lay  down  that  an  adopted  son  only  inherits  to 
lineals,  others  that  he  inherits  to  lineals  and  collaterals 
also.  He  reconciles  these  by  the  usual  formula  that  a 
son  with  good  qualities  is  meant  in  the  latter  case  (§  168). 
It  seems  to  me  that  §  24  merely  states  the  general 
principle  that,  however  distant  from  the  common  ancestor, 
an  adopted  son  has  the  lull  rights  of  an  adopted  son  as 
such ;  not  merely  of  an  adopted  son  who  is  driven  to 
share  with  legitimate  sons.  The  commencement  of  §  25 
lays  down  explicitly  that  the  adopted  son  of  one  natural 
son  inherits  equally  with  the  natural-born  brother  of  such 
son.  Then  the  author  meets  the  question  whether  every 
grandson  by  adoption  would  inherit  in  the  same  manner. 
To  this  he  answers,  not  necessarily.  If  an  adopted  son 
himself  adopted,  then  his  son  could  take  no  more  than 
himself ;  i.e.,  if  there  were  legitimate  sons  along  with 
the  first  adopted  son  he  himself  would  only  take  one- 
fourth,  and  therefore  his  son  by  adoption  could  take  no 
more.  Or  as  the  Smriti  Chandrika  expresses  it  "  the 
individual  in  question  (an  assumed  grandson  by  adoption) 
will  only  take  whatever  share  may  be  established  for  a 
father  of  the  same  description  as  himself "   (a  son  by 
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adoption) .  What  share  that  is  would  depend  upon  whether 
legitimate  sons  were  afterwards  born  to  the  first  adopting 
father  or  common  ancestor.  If  there  were  he  would  only 
take  one-fourth,  and  his  son,  whether  natural  or  adopted, 
could  take  no  more. 

§  171.  When  the  legitimate  and  adopted  son  survive 
the  father,  and  then  the  legitimate  son  dies  without  issue, 
it  has  been  held  in  Madras  that  the  adopted  son  takes  the 
whole  property  by  survivorship  (n).  Of  course,  it  would 
be  different  in  Bengal,  if  the  legitimate  son  left  a  widow, 
daughter,  etc. 

§  172.  By  adoption  the  boy  is  completely  removed  from 
his  natural  family  as  regards  all  civil  rights  or  obligations. 
He  ceases  to  perform  funeral  ceremonies  for  those  of  his 
family  for  whom  he  would  otherwise  have  offered  oblations, 
and  he  loses  all  rights  of  inheritance  as  completely  as 
if  he  had  never  been  bom  (o).  And,  conversely,  his 
natural  lamily  cannot  inherit  from  him  (p),  nor  is  he  liable 
for  their  debts  (5).  Of  course,  however,  if  the  adopter  was 
already  a  relation  of  the  adoptee,  the  latter  by  adoption 
would  simply  alter  his  degree  of  relationship,  and,  as  the 
son  of  his  adopting  father,  would  become  the  relative  of 
his  natural  parents,  and  in  this  way  mutual  rights  of 
inheritance  might  still  exist.  The  rule  is  merely  that  he 
loses  the  rights  which  he  possessed,  qtid  natural  son.  And 
the  tie  of  blood,  with  its  attendant  disabilities,  is  never  ex- 
tinguished.    Therefore,  he  cannot  after  adoption  marry 

(n)  1  Mad.  H.  C,  49,  note. 

(o)  Manu,  ix.,  142;  Dattaka  Mimamsa,  vi.,  §  6—8;  Dattaka  Chandrika,  ii.. 
§  18— aO;  Mitakahara,!.,  J),  §  82;  V.  May.,  ir.,  6,  §  21 ;  seecotUray  1  Gib.,  95,  aa 
to  Pondi cherry.  In  parts  of  the  Punjab  the  rights  of  the  adopted  son  in  his 
natural  family  take  effect  if  his  natural  father  dies  without  leaving  legitimate 
sons.  Punjab  Customary  Law,  III,  88.  A  son-in-law,  affiliated  by  the  Custom 
of  lUatom  which  prevails  among  some  classes  of  Sudras  in  Madras,  does  not 
lose  bis  rights  in  his  natural  family.  Balarami  v.  Pera,  6  Mad.,  367 ; 
Hanumantamma  v.  Rami  Eeddi^  4  Mad.,  272.  An  adoption  made  under  the 
very  lax  customs  of  the  sect  of  Gyawals  in  Gya  does  not  deprive  the  person 
adopted  of  his  rights  in  his  natural  family.  Luchmun  Lai  v.  Kanhva  Lai.  7A 
I.  A.,61;8.  C.,22Cal.,609.  ' 

{p)  1  W.  MacN.,  69;  Strinivasa  v.  Kuppanayyangar,  1  Mad.  H.  C,  180: 
Mutkayyav.Minak8hi,25U8A.,S9i,  i^tr    ^     .  v  ,    ou, 

iq)  Pranvullubh  v.  DeocrUtin^  Bom.  Sel.  Bep.,  4 ;  KaBheepernliad  v.  Buft«ee- 
dhur,  4  N.-W.  P.  (S.  D.),  348. 
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any  one  whom  he  could  not  have  married  before  adop- 
tion (r).  Nor  can  he  adopt  out  of  his  own  natural  family 
a  person  whom,  by  reason  of  relationship,  he  could  not 
have  adopted  had  he  remained  in  it  (s).  He  is  equally 
incompetent  to  marry  within  his  adoptive  family  within 
the  forbidden  d^rees  (t), 

§  173.  An  exception  to  the  rule  that  adoption  severs  a  SlTfiktiiSli.*' 
son  from  his  natural  family  exists  in  the  case  of  what  is 
called  a  dtoyaimishyayana ,  or  son  of  two  fathers.  This  term 
has  a  two-fold  acceptation.  Originally  it  appears  to  have 
been  applied  to  a  son  who  was  begotten  by  one  man  upon 
the  wife  of  another,  but  for  and  on  behalf  of  that  other. 
He  was  held  to  be  entitled  to  inherit  in  both  families,  and 
was  bound  to  perform  the  funeral  oblations  of  both  his 
actual  and  his  fictitious  fathers  (u).  This  is  the  meaning 
in  which  the  term  is  used  in  the  Mitakshara,  but  sons  of 
this  class  are  now  obsolete  (v).  Another  meaning  is  that 
of  a  son  who  has  been  adopted  with  an  exj)re8S_or  implied 
understanding  that  he  is  to  be  the  son  of  both  fathers. 
This  agam  seems  to  take  place  under  different  circum- 
stances. One  is  what  is  called  the  Anitya,  or  temporary 
adoption,  where  the  boy  is  taken  from  a  different  gotra^ 
after  the  tonsure  has  been  performed  in  his  natural  family. 
He  performs  the  ceremonies  of  both  fathers,  and  inherits 
in  both  families,  but  his  son  returns  to  his  original 
gotra  («?).  This  form  of  adoption  seems  now  to  be  ob- 
solete. At  all  events  I  know  of  no  decided  case  affirming 
its  existence.  Another  case  is  that  of  an  adoption  bvoi^e 
brother  of  the  son  of  another  brother.  He  is  already  for 
certain  purpose  considered  to  be  the  son  of  his  uncle. 
When  he  is  the  only  son,  the  law  appears  to  reconcile  the 

(r)  DatUk*  MimAmsa,  ri.,  $  10;  Dattaka  Chandrika,  iv.,  §  8;  V.  May.,  iv., 
«.5  80. 

(«)  Moottia  MoodeUy  ▼.  Uppon,  Mad.  Deo.  of  1858,  p.  117. 

it)  Dattaka  Mimamita,  vi..  ^  26,  88. 

In)  Bandhayaoa,  ii.,  3*  §  12;  Narada,  18,  ^  28;  Dattaka  Chandrika,  ii.,  §  85. 

\v\  Mitakshara.  i.,  10;  2  Stra.  H.  L.,  82,  118. 

(it)  2  Stra.  H.  L.,  120:  1  W.  MacN.,  71 ;  see  fntwah  of  Pandits  in  8hvm$here 
T.  DUraj,  2  S.  D..  169  (216);  Dattaka  Mimamsa,  vi.,  $  41—48;  Dattaka 
Chandrika,  ii.,  S  87 ;  Behari  Lai  v.  Shib  Lai,  26  All.,  472. 
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conflicting  principles  that  a  man  should  not  give  away  his 
only  son,  and  that  a  brother's  son  should  be  adopted,  by 
allowing  the  adoption,  but  requiring  the  boy  so  adopted 
to  perform  the  ceremonies  of  both  fathers,  and  admitting 
him  to  inherit  to  both  in  the  absence  of  legitimate  issue. 
It  is  stated  by  Mr.  Strange  in  his  Manual  that  the 
dwyamushyayana  in  this  sense  also  is  obsolete.  And  so 
it  was  laid  down  in  one  Madras  case.  But  the  weight  of 
authority  in  opposition  to  that  statement  seems  to  be 
overwhelming (ic).  Among  the  Nambudri  Brahmans  of  the 
West  Coast  (§  44)  the  dwyamicshyayana  form  prevails 
generally  without  any  special  circumstances,  as  the 
ordinary  incident  of  an  adoption  (y). 

§  174.  Where  a  legitimate  son  is  born  to  the  natural 
father  of  a  dwyamicshyayana,  subsequently  to  the  adoption, 
the  latter  takes  half  the  share  of  the  former ;  if,  however, 
the  legitimate  son  is  born  to  the  adopting  father,  the 
adopted  son  takes  half  the  share  which  is  prescribed  by 

I  law  for  an  adopted  son,  exclusively  related  to  his  adoptive 
father,  where  legitimate  issue  may  be  subsequently  bom  to 
that  person  (z),  that  is  half  of  one-fourth  or  one-third, 
according  to  the  doctrines  of  different  schools  (§  168). 
The  Mayukha,  however,  seems  only  to  allow  him  to 
inherit  in  the  adoptive  family,  if  there  are  legitimate  sons 
subsequently  born  in  both,  and  then  gives  him  the  share 
usual  in  such  a  case  where  the  adoption  has  been  in  the 
ordinary  form,  that  is,  one-fourth  or  one-third  (a).  It  lays 
down  no  rule  for  the  case  of  legitimate  sons  arising  in  one 
family  only. 


(x)  Strfl.  Man.,  §  90;  Mad.  Dec.  of  1869,  p.  81 ;  Dattaka  Chandrika,  v.,  §  88; 
V.  May.,  iv.,  6,  §  22,  25 ;  Dattaka  Mimamsa,  vi.,  §  34—86,  47,  48;  W.  B.,  89S, 
aud  Bee  authorities  cited  ante  §  145.  Mr.  V.  N.  Mandlik  nays  that,  whatever 
the  theory  may  be,  such  adoptions  are  in  practice  obsolete,  p.  506.  In  the 
N.-W.  Provinces,  adoptions  of  this  character  are  said  to  be  very  common,  Jolly, 
Lect.  166.  The  proposition  stated  in  the  text  was  adopted  by  the  Bombay 
Court  in  a  recent  case  between  Lingayets.  Chinapa  v.  Baaangavdat  21  Bom., 
105 ;  following  the  opinions  of  Judges  of  the  same  Court  in  a  former  case  in  the 
same  Sect.    Baaava  ▼.  Lingangauday  19  Bom.,  pp.  454,  466. 

iy)  11  Mad.,  167,  178.  («)  Dattaka  Chandrika,  v.,  %  88,  84. 

(a)  V.  May.,  iv.,  5,  S  26. 
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§  175.  It  is  probable  that  the  rule  which  deprived  an  origin  of  nUe. 
adopted  son  of  the  right  to  inherit  in  his  natural  family 
originate37  not  from  alay^^tion^f  a  change  of  paternity, 
but  simply  from  an  equitable  idea,  that  one  who  had  been 
sent  to  seek  his  fortunes  m  another  family,  and  whose 
services  were  lost  to  the  family  in  which  he  was  born, 
ought  not  to  inherit  in  both.  This  is  the  view  taken  of 
the  matter  in  the  Punjab,  where  it  is  said  that  if  the 
natural  father  dies  without  heirs,  the  village  custom  would 
be  in  favour  of  the  child's  double  succession  (6).  In 
Pondicherry,  a  boy,  notwithstanding  adoption,  preserves 
his  rights  of  inheritance  in  his  natural  family,  if  he  has 
not  found  a  sufl&cient  fortune  in  his  acquired  family,  and 
in  all  cases  if  his  natural  father  and  brothers  have  died 
without  issue.  This  doctrine,  however,  is  based  not  upon 
any  special  usage,  but  upon  the  view  which  the  French 
jurists  have  taken  of  the  Hindu  texts  (c).  The  Thesa- 
waleme  merely  states  that  "  an  adopted  child,  being  thus 
brought  up  and  instituted  as  an  heir,  loses  all  claim  to 
the  inheritance  of  his  own  parents,  as  he  is  no  longer 
considered  to  belong  to  that  family,  so  that  he  may  not 
inherit  from  them."  It  is  not  stated  whether  his  right 
would  revive  if  there  were  no  heirs  in  his  natural  family. 
But  he  only  forfeits  rights  to  the  extent  to  which  he 
acquires  others  ;  therefore,  if  his  adoption  is  only  by  the 
husband,  he  continues  to  inherit  to  his  natural  mother  ; 
if  it  is  only  by  the  wife,  he  continues  to  inherit  to  his 
natural  father  (d). 

§   176.    A  question  of  very  great  importance,  which  Effect  of  mi  in. 
seems  plain  enough  in  theory,  but  which  appears  to  be  ^*^**  adoption, 
still  unsettled,  is  as  to  the  effect  of  an  inyalid^adoption. 
Primd  facie  one  would  imagine  that  it  would  confer  no 
rights  in  the  adoptive  family,  and  take  away  no  rights  in 
the  natural  family.     The  claim  to  enforce  rights  in  the 

(6)  Punjab  Oust.,  81 ;  Puniab  Customary  Law,  III,  83. 

(c)  1  Gib.,  95,  citing  Dattaka  Mimamsa,  i.,  §  81,  82 ;  vi.,  §  9  ;  Mitakshara,  i., 
10,  §  I,  note,  $  82,  note 


Thesawaleme,  ii.,  §  2. 
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former  family,  or  to  resist  them  in  the  latter,  must  depend 
upon  a  change  of  status,  and  if  the  adoption,  upon  which 
such  change  depended,  were  invalid,  it  would  seem  as  if 
no  change  could  have  taken  place.  But  there  certainly  is 
much  authority  the  other  way.  I  have  already  (§  138) 
jQoticed  the  texts  which  award  maintenance  to  a  son 
adopted  out  of  an  inferior  class,  and  suggested  that  they 
are  merely  a  survival  from  a  time  when  such  adoptions 
were  in  fact  valid,  though  less  efficacious  than  others  {e). 
A  text  is  also  ascribed  to  Manu  which  lays  down  that 
**  He  who  adopts  a  son  without  observing  the  rules 
ordained,  should  make  him  a  participator  of  the  rites  of 
marriage,  not  a  sharer  of  wealth."  This  text  seems  to  be 
interpreted  as  applying  to  a  person  who  makes  an  adoption 
MMbM.  without   observing  the  proper  forms  (/).     Sir  Thomas 

Strange  cites  these  texts,  as  establishing  that  a  person 
may  be  adopted  under  circumstances  which  will  deprive 
him  of  his  rights  in  one  family,  without  entitling  him  to 
more  than  maintenance  in  the  other.  But  he  questions 
the  proposition  in  a  note,  and  refers  to  Mr.  Sutherland  as 
being  of  opinion  that  if  the  adoption  were  void  the  natural 
rights  would  remain  {g).  In  one  old  case  the  pundits  of 
.the  Sudder  Court  of  Madras  laid  it  down  that  an  adoption 
of  a  married  man  over  thirty  years  of  age,  and  with 
three  children,  was  invalid,  but  that  he  was  entitled  to 
maintenance  in  the  family  of  his  adopting  father.  The 
proposition  was  cited  before  the  High  Court,  and  approved 
of.  The  approval,  however,  was  extra-judicial,  as  the 
High  Court  considered  that  they  were  bound  by  former 
decrees  to  treat  the  adoption  as  valid,  and  actually  awarded 
the  plaintiff  his  full  rights  as  adopted  son  (A).  In  a  later 
case,  where  a  boy  had  been  adopted  by  a  widow  without 
any  authority,  it  was  held  that  the  adoption  was  wholly 
invalid,  and  gave  the  boy  no  right  to  maintenance.     The 

( e )  See  per  cur.  Bawani  v.  Ambnbay^  1  Mad.  H.  C,  367. 

(/)  Daltaka  Mimamsa,  v.,  §  45;  Dattaka  Chandrika.  ii.,  §  17  ;  vi.,  §  3. 


ig)  I  Stra.  H.  L 

Ih)  Ayyavu  v.  NUadatchi,  1  Mad.  H.  C,  45. 
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Court  said :  ''  in  reason  and  good  sense  it  would  hardly 
seem  a  matter  of  doubt  that  where  no  valid  adoption,  in 
other  words,  no  adoption,  has  taken  place,  no  claim  of 
right  in  respect  of  the  legal  relationship  of  adoption  can 
properly  be  enforced  at  law.*'  The  Court  also  expressed  ^ 
their  opinion  that  the  natural  rights  of  the  plaintiff 
remained  quite  unaffected  (i). 

§  177.  In  Bengal  the  case  has  twice  arisen  incidentally,  Bengal, 
though  in  neither  instance  in  such  a  manner  as  to  require 
a  decision.     In    the  first   case,    which    was   before  the 
Supreme  Court,  Colvile,  C.  J.,  said  :  **  It  has  been  said  on 
one  side  and  denied  on  the  other  (neither  side  producing 
either  evidence  or  authority  in  support  of  their  contention) 
that  a  DaUaka,  or  son  given,  would  forfeit  the  right  to 
inherit  to  his  natural  father,  even  though  he  might  not, 
for  want  of  sufficient  power,  have  been  duly  adopted  into 
the  other  family.     This  proposition  seems  to  be  contrary 
to  reason,  but  for  all  that  may  be  very  good  Hindu  law. 
But  from  the  enquiries  we  have  made,  we  believe  the  true 
state  of  the  law  on  the  subject  to  be  this.     There  may 
undoubtedly  be  cases  in  which  a  person,  whose  adoption 
proves  invalid,  may  have  forfeited  his  right  to  be  regarded 
as  a  member  of  his  natural  family.     In  such  a  case  some 
of  the  old  texts  speak  of  him  as  a  slave,  entitled  only  to 
maintenance  in  the  family  into  which  he  was  imperfectly 
adopted.     But  one  very  learned  person  has  assured  me  Depends  on  per- 
that  the  impossibility  of  returning  to  his  natural  family  oeremonies. 
depends  not  on  the  mere  gift  or  even  acceptance  of  a  son, 
but  on  the  degree  in  which  the  ceremonies  of  adoption 
have  been  performed  ;  and  that  there  is  a  difference  in  this 
respect  between  Brahmans  and  Sudras  :  a  Brahman  being  ' 
unable  to  return  to  his  natural  family  if  he  has  received  ^ 
the  Brahmanical  thread  in  the  other  family  ;  the  Sudra,  if 
not  validly  adopted,  being  able  to  return  to  his  natural  ; 
family  at  any  time  before  his  marriage  in  the  other  family. 

(i)  Bawani  v.  Ambabay,  I  Mad.  H.  C,  368.     Approved  by  Weatropp,  C.  J 
Lakthma^a  ▼.  Bamava,  12  Bom.  H.  C,  p.  397. 
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Even  if  it  be  granted  that  a  person,  merely  because  he  is 
a  Dattaka,  or  son  given,  apart  from  the  performance  of 
any  further  ceremony,  becomes  incapable  of  returning  to 
his  natural  family,  that  rule  would  not  govern  the  case  of 
an  adoption  that  was  invalid  because  the  widow  had  not 
power  to  adopt.  For  to  constitute  a  Dattaka,  there  must 
be  both  gift  and  acceptance.  A  widow  cannot  accept  a 
son  for  her  husband  unless  she  is  duly  empowered  to  do 
so,  and,  therefore,  her  want  of  authority,  if  it  invalidates 
the  adoption,  also  invalidates  the  gift  "  (A;). 
Rule  saggeeted.  §  1^8.  In  the  above  passage,  the  words  "  ceremonies 
after  adoption  **  ought  apparently  to  be  substituted  for  the 
words  "  ceremonies  of  adoption."  The  principle  of  the 
rule  suggested  seems  to  be  that  a  man  cannot  take  his 
place  in  his  natural  family  unless  the  essential  ceremonies 
have  been  performed  in  it,  and  that  if  performed  in  a 
wrong  family,  they  cannot  be  performed  over  again  in  the 
right  one.  But  that  where  no  such  ceremonies  have 
followed  upon  the  adoption,  he  can  return,  if  there  has 
not  been  a  valid  giving  and  receiving.  Where  there  has 
been  a  valid  giving  and  receiving,  then,  apparently,  he 
could  not  return,  even  though,  in  consequence  of  some 
other  defect,  the  adoption  may  have  been  so  far  invalid, 
as  not  to  invest  the  person  taken  with  the  full  privileges 
of  an  adopted  son. 

§  179.  In  the  other  Bengal  case,  the  Court  refused  to 
enforce  specific  performance  of  a  contract  to  give  a  boy  in 
adoption  in  consideration  of  an  annuity.  They  said  that 
this  would  be  a  Kritaka  adoption  which  is  now  invalid, 
therefore  that  the  contract,  **  if  it  were  capable  of  being 
carried  out,  and  were  recognized  by  the  Court,  would 
involve  an  injury  to  the  person  and  property  of  the 
adopted  son,  inasmuch  as  if  it  could  be  proved  that  the 
boy  was  purchased  and  not  given,  it  is  very  probable  that 
the  adoption  would  be  set  aside ;  and  if  such  adoption 

(A)  Sreemutty  Bajcoomaree  ▼.  Nobocoomar,  1  Boul.,  137  ;  8.  C,  Seveat.,  64, 
uote. 
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were  set  aside,  he  would  not  only  lose  his  status  in  the 
family  of  his  adopting  father,  but  also  lose  his  right  of 
inheritance  to  his  natural  parents  "  (I),  In  this  case  there 
would  have  been  a  complete  giving  and  acceptance.  But 
if  the  mode  of  doing  so  had  ceased  to  be  lawful,  it  is 
difficult  to  see  how  there  could  be  a  valid  giving  and 
acceptance,  any  more  than  if  the  son  had  been  a  self- 
given  or  a  castaway.  It  may  be  suggested  whether  the 
whole  theory  of  imperfect  adoption  is  not  a  relic  of  the 
times  when  some  sorts  of  adoption  were  falling  into  dis- 
favour, though  still  practised  and  permitted.  The  view 
taken  by  the  Madras  High  Court  that  an  adoption  must 
either  be  effectual  for  all  purposes,  or  a  nullity,  has  the 
merit  of  being  practical  and  intelligible,  while  doing 
substantial  justice  to  all  parties. 

§  180.  The  validity  of  an  adoption  often  becomes  validity  of  gift 
material  as  determining  the  validity  of  a  gift  or  of  a  who^a^tion 
bequest.  Suppose  a  gift  made  to  a  person  who  is  believed  "  invaUd. 
to  be  an  adopted  son,  but  whose  adoption  turns  out  to  be 
invalid ;  is  the  gift  to  fail  or  to  stand  good  ?  The  answer 
to  this  question  does  not  depend  upon  any  special  doctrine 
of  Hindu  law,  but  upon  general  principles  applicable  to 
all  similar  cases.  Where  a  gift  is  bestowed  upon  a  person 
who  is  described  as  possessing  a  particular  character  or 
relationship,  the  gift  may  be  to  him  absolutely  as  an 
individual,  the  addition  of  his  supposed  character  or  rela- 
tionship being  simply  a  matter  of  description.  In  this 
case,  if  the  identification  is  complete,  the  gift  prevails, 
though  the  description  is  incorrect.  For  instance,  a 
bequest  to  Charles  Millar  Standen  and  Caroline  Elizabeth 
Standen,  legitimate  son  and  daughter  of  Charles  Standen. 
It  appeared  that  they  were  really  illegitimate,  but  their 
claim  was  supported  (m).  So  where  a  will  was  to  this 
effect,  "  I  declare  that  I  give  my  property  to  Koibullo 
whom  I  have  adopted.     My  wives  shall  perform  the  cere- 

{l)  Eikan KUhcr  v.  HarU  Chandra,  13  B.  L.  R.,  Appx,  42 ;  S.  C.,21  Suth.,  881. 
(m)  Standen  ▼.  Standen^  2  Vea.  Jan.,  589. 
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monies  according  to  the  Shastras  and  bring  him  up.'* 
Then  followed  a  clause  showing  that  no  other  adoption 
was  to  be  made  till  after  his  death.  It  was  held  in  the 
Privy  Council  that  even  if  the  widows  never  performed 
the  contemplated  ceremonies,  or  performed  them  ineffect- 
ually, the  bequest  was  valid  (?i).  The  two  following  cases 
went  on  the  same  principle :  a  testator  recited  that  he 
had  loved  and  supported  A.  C.  and  had  intended  to  give 
him  a  large  share  of  his  property ;  and  that  he  had 
subsequently  adopted  him.  He  then  proceeded  to  devise 
substantially  the  whole  of  his  property  to  him  by  name. 
The  adoption  was  found  to  be  invalid,  but  the  bequest 
was  held  good  (o).  In  the  Pittapur  Case,  the  Bajah,  after 
many  years  of  childlessness,  adopted  the  plaintiff.  He 
subsequently  quarrelled  with  him,  and  some  years  later  it 
was  announced  that  one  of  his  wives  had  given  birth.  The 
Bajah  then  made  a  series  of  wills  in  which,  after  stating 
that  by  Hindu  law  the  property  should  go  to  the  aurasa 
son,  he  proceeded  to  devise  the  whole  of  his  property 
to  his  aurasa  son,  naming  him,  subject  to  legacies  and  to 
maintenance  for  the  adopted  son.  After  the  Rajah's  death 
the  plaintiff  sued  to  set  aside  the  will  as  invalid  on  various 
grounds,  and  to  recover  the  property,  alleging  that  the 
son  was  suppositious.  The  Original  Court  decreed  in  his 
favour  on  all  grounds.  The  case  was  argued  in  the  High 
Court  on  the  will  only,  on  the  assumption  that  the  son  was 
not  the  Kajah's.  It  was  admitted  that  the  Bajah  must 
have  known  that  this  was  so,  and  that  for  the  purpose  of 
argument  it  must  be  taken  that  the  contrary  assertions 
in  the  will  were  fraudulent.  The  High  Court,  finding  that 
the  will  was  in  law  valid,  held  that  the  boy  took  as 
persona  designata,  and  this  decision  was  confirmed  by  the 
Privy  Council  (p).  So  a  foster  child,  that  is,  one  who 
has  been  taken  into  the  family  of  another,  nurtured, 

^(n)  Nidhoomoni  Dehya  v.  Saroda  Perahad,  3  1.  A.,  253;  8.  C,  26  Suth.,  91. 

(o)  Bvretwar  ▼.  Arda  Chunder,  19  I.  A.,  101 ;  S.  C,  19  Cal.,  462. 

iv)  Venkata  Surya  Mahipati  v.  The  Court  of  Wardt,  20  Mad..  167;  affd.., 
26  I.  A..  83 ;  S.  C.  22  Mad.,  883 ;  ace.  Suhbarayer  v.  Subbammal,  27 1.  A.,  162 ; 
S.  C,  24  Mad.,  214. 
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educated,  married  and  put  forward  in  life  as  his  son,  but 
without  the  performance  of  an  actual  adoption,  does  not 
obtain  any  rights  of  inheritance  thereby  {q).  But  a  gift 
made  to  such  a  person  by  his  foster-father,  if  in  other 
respects  valid,  will  not  be  made  void,  merely  because  he 
was  under  the  mistaken  belief  that  the  foster-son  would 
be  able  to  perform  his  funeral  obsequies  (r). 

§  181.  Again  a  gift  may  be  made  to  a  person  who  is  Gift  to  a  rap- 
supposed  to  possess  some  special  relationship,  in  such  a  J^^h.  **°* 
manner  that  the  existence  of  the  relationship  is  a  condition 
precedent  to  the  coming  into  operation  of  the  gift,  or  is  an 
essential  limitation  as  determining  the  person  who  is  to 
henefit  by  it.  Here  if  the  relationship  does  not  exist  the 
gift  cannot  take  effect.  A  Hindu  made  an  adoption  under 
circumstances  which  were  held  not  to  justify  him  in 
making  any  adoption.  At  the  same  time  he  executed  in 
favour  of  the  boy  so  adopted  an  angikar-patra,  which^ 
after  reciting  the  adoption,  provided  as  follows :  "  I 
authorize  you  by  this  angikar-patra  to  offer  oblations  of 
water  and  pinda  to  me  and  my  ancestors  after  my  death, 
by  virtue  of  your  being  my  adopted  son.  Moreover  you 
shall  become  the  proprietor  of  all  the  movable  and  immov- 
able properties  which  I  own  and  which  I  may  leave 
behind.  *'  The  Judicial  Committee  hejd  that  the  gift  failed 
with  the  adoption,  as  it  was  evidently  the  intention  of  the 
donor  to  give  his  property  to  the  boy  as  his  adopted  son, 
capable  of  inheriting  by  the  adoption  (s).  A  testator  by 
his  will  made  the  following  provisions  :  "  I  have  two  wives 
living.  Each  of  the  two  Eanees  will  adopt  one  son.  The 
two  adopted  sons  of  both  wives  shall  remain  the  shebaits 
of  the  whole  of  the  property  dedicated  to  Annapurnah, 
the  Kuranee. "    The  Ranees  adopted  simultaneously  as 

(q)  2  8tr«.  H.  L.,  Ill,  118;  Steele,  184;  Bkimana  v.  Tayappa,  Mad.  Dec.  of 
1861 ;  134  Sorg  H.  L.,  142;  Co.  Con.,  369. 

(r)  Abhachari  v.  Ranuichendrayija^  1  Mad.  H.  C,  398. 

(«)  Famndra  Deb  v.  Bajeawar  Doss,  12 1.  A.,  72 ;  S.  C,  11  Cal.,  463  ;  Doorga 
Sundari  v.  Surendra  Keanav,  12  Cal.,  666  ;  Karaandas  v.  LadkavahUy  12  Bom., 
185 ;  SJiamavahoov.  Ihparkadas,  ib.  202;  Patel  Vandravan  JekUan  v.  Manilal, 
15  Bom.,  p.  578 ;  Abba  v.  Kuppammalj  16  Mod.,  355. 
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directed.     The  Judicial  Committee,  affirming  on  this  point 
the  decision  of  the  High  Court,  held  that  the  adopted 
sons  could  not  take  under  the  will  either  as  adopted, 
or  as  shebaits  ;  the  adoptions  were  bad.     "  There  is  no  gift 
to  the  adopted  sons  except  in  their  character  as  shebaits ; 
and  it  would  require  very  strong  and  clear  expressions  to 
show  that  a  Hindu  contemplated  introducing  as  shebaits 
of  his  family  Thakoor,  two  persons  unknown  to  himself, 
and  strangers  to  his  family.     There  is  not  a  trace  in  this 
will  to  show  any  such  intention,  or  to  show  that   the 
testator  doubted  the  legality  of  his  scheme,  or  thought  of 
any  adoption  but  a  legal  one   (t).     In  a  later  case   the 
testator  had  named  his  nephew  Earamsi  as  a  boy  whom 
he  had  wished  to  adopt,  and   whom  he  authorized   his 
widow  to  adopt.     He  then  proceeded  to  bequeath   the 
residue  of  his  property  to  this  boy  as  his  inheritance,  and 
to  appoint  him  his  heir.     The  widow  never  did  adopt  him 
and  her  subsequent  death  made  his  adoption  impossible. 
The  High  Court  of  Bombay  held  that  he  could  not  take 
except  as  adopted  son,  and  this  decision  was  supported, 
though  with  considerable  hesitation,  by  the  Privy  Council. 
The  argument  to  which  they  yielded  was  "  that  the  testator 
assumed  as  a  basis  of  his  dispositions  that  there  would  be 
an  adoption,  and  that  the  alternative  did  not  occur  to  him. 
Thus,  it  is  urged,  with  the  failure  of  adoption  the  whole 
structure  of  the  will  fails  ;  and  there  ensues  an  mtestacy, 
not  as  desired  or  contemplated  by  the  testator,  but  because 
he  took  for  granted  the  existence  of  a  condition  which  has 
not  come  to  pass  '*   (u).     So  where    a  testator  left  an 
annuity  to  his  wife,  "  So  long  as  she  shall  continue   my 
widow  and  unmarried.  '*     After  the  date  of  the  will,  and 
before  his  death  she  obtained  a  divorce  ab  initio  on  the 
ground  of  nullity  of  marriage.     It  was  held  that  she  could 
not  take  the  annuity,  as  it  was  only  capable  of  being  held 
by  a  person  who  occupied  the  position  of  widow  of  the 

(0  Surendra  Keshav  v.  Doorganindari  Daaaee,  19  I.  A.,  106;  8.  C,  19 
Col.,  618. 
(u)  Karamsi Madhowjee y. Kar$onda9, 20 Bom., 718 ; affd.fOQ Bom. (P.  C), 371. 
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testator  (t?).     In  all  such  cases,  if  the  right  of  the  donee  | 
depends  on  his  possessing  a  particular  character,  and  the  | 
existence  or  non-existence  of  such  character  depends  upon 
a  particular  fact,  the  onus  of  proving  that  fact  lies  upon 
the  party  who  will  fail  if  it  is  not  made  out  (w). 

§  182.  An  intermediate  state  of  things  is  where  the  ^^^J^^^ei 
supposed  character  of  the  donee  is  the  motive,  but  not  *>»'  »«*  <^o, 

"  "^  ,  .....  essence  of  the 

necessarily  the  only  motive, for  the  disposition  inhisfavour.  gift.  ^ 
If  a  man  makes  a  gift  to  one  whom  he  erroneously  sup-  ""^ 
poses  to  be  his  son  or  his  wife,  he  does  so,  partly  because 
it  is  his  duty  to  provide  for  such  near  relations,  partly  ' 
because  feelings  of  affection  have  arisen  in  reference  to 
them.  Here  the  gift  will  be  valid  though  the  relationship 
never  existed  ;  &  fortiori  if  the  relationship  had  existed  at 
the  time  the  gift  was  made,  though  it  had  ceased  before 
the  gift  came  into  effect  (x).  Where,  however,  "  a  legacy 
is  given  to  a  person  under  a  particular  character  which  he 
has  falsely  assumed,  and  which  alone  can  be  assumed  to 
be  the  motive  for  the  bounty,  the  law  will  not  permit  him 
to  avail  himself  of  it,  and  therefore  he  cannot  demand 
the  legacy."  Hence  a  bequest  to  a  person  who  had 
fraudulently  induced  the  testator  to  contract  a  bigamous 
marriage  with  him  or  her,  the  testator  being  ignorant  of 
the  facts,  is  invalid  (y). 

§  183.  The  case  of  an  adoption  made  by  a  widow  to  her  Adoption  by 

widow  I 

husband,  after  her  husband's  death,  raises  special  consider- 
ations, owing  to  the  double  fact  that  the  person  adopted 
has  in  general  a  better  title  than  the  person  in  possession, 
while,  on  the  other  hand,  the  title  of  the  person  so  in 
possession  has  been  a  perfectly  valid  title  up  to  the  date 
of  adoption.  Questions  of  this  sort  arise  in  two  ways  : 
First,  with  regard  to  title  to  an  estate  ;  secondly,  with 

(p)  In  re  Boddinfff^n,  22  Ch.  D.,  597.  afd..  25  Ch.  D.,  685. 

(w)  Banqo  Btdaji  v.  M*tdiepva,  28  Bom..  296:  Sham  Chand  Pal  v.  Protab 
Chundfrr,  24  I.  A.,  186;  S.  C.  25  Cal.,  78:  \ni\.  Evidence  Act,  ss.  101—104. 

(«)  R«  Boddingtnn  ub.  «np.  Bullnors  v.  Wyrtter,  22  Ch.  D.»  619;  Wilkinson 
V  Jowfhin.  2  Eq..  819.     See,  however,  re  MorrisMon.  40  Ch.  D.,  80. 

(v)  Per  Lord  Cottenham.  6  Myl.  <fe  Cr.,  150,  following  Kennel  v.  Abbott ^ 
4  Vcs.,  802  ;  Wilkinson  v.  Jovghin^  nb.  sup. 
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act  optional. 


iiB  effect. 


Deyests  estate 
of  widow ; 


I  regard  to  the  validity  of  acts  done  between  the  date  of  the 
husband's  death  and  the  date  of  adoption. 

§  184.  It  has  already  been  pointed  out  (z)  that  a  widow 
with  authority  to  adopt  cannot  be  compelled  to  act  upon 
it  unless  she  likes.  Consequently,  the  vesting  of  the 
inheritance  cannot  be  suspended  until  she  exercises  her 
right.  Immediately  upon  her  husband's  death  it  passes  to 
the  next  heir,  whether  that  heir  be  herself  or  some  other 
person,  and  that  heir  takes  with  as  full  rights  as  if  no 
such  power  to  adopt  existed,  subject  only  to  the  possibility 
of  his  estate  being  devested  by  the  exercise  of  that  power. 
But  as  soon  as  the  power  is  exercised,  the  adopted  son 
stands  exactly  in  the  same  position  as  if  he  had  been  born 
to  his  adoptive  father,  and  his  title  relates  back  to  the 
death  of  his  father  to  this  extent,  that  he  will  devest  the 
estate  of  any  person  in  possession  of  the  property  of  that 
father  to  whom  he  would  have  had  a  preferable  title,  if  he 
had  been  in  existence  at  his  adoptive  father's  death  (a). 
One  of  the  most  common  cases  is  an  adoption  by  a  widow, 
who  is  herself  heir  to  her  husband.  The  result  of  such 
an  adoption  is  that  her  limited  estate  as  widow  at  once 
ceases.  The  adopted  son  at  once  becomes  full  heir  to  the 
property ;  the  widow's  rights  are  reduced  to  a  claim  for 
maintenance ;  and  if,  as  would  generally  happen,  the 
adopted  son  is  a  minor,  she  will  continue  to  hold  as  his 
guardian  in  trust  for  him  (6).  Where  there  are  several 
widows,  holding  jointly,  one  who  has  authority  from  her 
husband  to  adopt  would,  of  course,  by  exercising  it 
devest  both  her  own  estate  and  that  of  her  co- widows, 
and  no  co- widow  can,  by  refusing  her  consent,  prevent  the 
adoption,  or  destroy  its  effect  upon  her  estate  (c).     And 

(z)  Ante  §  119. 

(a)  BaJbu  Anoji  v.  Batnoji^  21  Bom.,  819. 

\h)  DhurmDaaPandtyv.  Mt.  Shama  Soondri,  8  M.  I.  A.,  229;  8.  C.,6  3uth. 
(P.  C)f  48.  Of  course,  the  adopted  son  does  not  take  any  of  fche  property  which 
is  held  by  the  widow  as  her  Stridhana.,  W.  A  B.,  1174.  The  Court,  in  awnrd- 
ing  the  property  to  the  adopted  son,  will  take  all  necessary  steps  for  determining 
and  securing  the  maintenance  of  the  widow.  Vrandivandaa  v.  Yatnunabai,  12 
Bom.  H.  C,  229  ;  Jamnabai  v.  Bychand.  12  Bom.,  226. 

{c)  Mondakini  Dasi  v.  Adinatk,  18  Cal.,  69. 
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in  the  Mahratta  country,  where  no  authority  is  required, 
it  is  held  that  the  elder  widow  may  of  her  own  accord 
adopt,  and  thereby  destroy  the  estate  of  the  younger 
widow,  without  obtaining  her  consent.  The  Court  said : 
**  It  would  seem  to  be  unjust  to  allow  the  elder  widow  to 
defeat  the  interest  of  the  younger  by  an  adoption  against 
her  wish.  But,  on  the  other  hand,  if  the  adoption  is 
regarded  as  the  performance  of  a  religious  duty  and  a 
meritorious  act,  to  which  the  assent  of  the  husband  is  to 
be  implied  wherever  he  has  not  forbidden  it,  it  would 
seem  that  the  younger  widow  is  bound  to  give  her  consent, 
being  entitled  to  a  due  provision  for  her  maintenance,  and 
if  she  refuses,  the  elder  widow  may  adopt  without  it  "  (d). 
It  was  not  decided,  but  it  seems  to  be  an  inference  from 
the  language  of  the  Court,  that  they  did  not  think  the 
junior  widow  would  have  had  the  same  right.  Of  course, 
an  adoption  would  d  fortiori  devest  all  estates  which 
follow  that  of  the  widow,  such  as  the  right  of  a  daughter 
or  a  daughter*s  son  (e). 

§   185.  An  adoption  will  equally  devest  the  estate  of  one  or  of  mfenor 
who  takes  before  the  widow,  provided  he  would  take  afterl  -^^ 
the  son.     For  instance,  where,  in  the  Madras  Presidency,! 
an  undivided  brother  succeeded  to  an  impartible  Zemin-' 
dary  in  Berhampore,  on  the  decease  of  his  brother,  the 
last  holder,  it  was  held  that  his  estate  was  devested  by  an 
adoption  made  by  the  widow  of  the  latter  after  his  death, 
and  under  his  authority  (/^.     And  so  it  would  be,  in  Estateofpw- 
regard  to  partible  property,  held  by  two  brothers  the  d^l^^a^"**** 
whole  of  which  on  the  death  of  one  brother,  vests  b}'^ 

{d)  Bakhmabai  ▼.  Badkabaij  5  Bom.  H.  C.  (A.  C.  J.),  181,  192.  Per  curiam, 
18  Cal. ,  p.  74.     See  post  5  1S9. 

(e)  Bamkishsn  v.  Mt.  SH  Mutee,  3  S.  D  ,  367  (489). 

(/)  Baghunadha  v.  Brozo  KUhoro,  3  I.  A.,  154 ;  S.  C,  1  Mad.,  69 ;  8.  C,  26 
SaUi.,  291.  The  facts  of  this  case  seem  to  have  been  misunderstood  by  the  High 
Court  of  Bengal,  in  Kally  Prosonno  v.  Oocool  Chunder,po8t  ^  191,  where  they 
say  (2  Cal  ,  909),  **The  property  in  dih^pate  in  that  case  was  riot  a  joint  family 
property,  and  the  surviving  members  of  the  joint  family  unjnetly  took  possession 
of  it,  by  exclndin^  the  widow  of  the  owner,  who  was  entitled  by  the  .Mitakshura 
law  to  fiQCOsed  to  it."  The  property  was  joint,  thoagh  impartible,  and  it  was 
admitted  that,  as  the  brothers  were  undivided,  the  widow  had  no  right  to 
anything  beyond  maintenance.    Nayammani  v.  Deva  Baja,  3  Mysore,  174. 
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survivorship  in  the  other.  An  adoption  made  to  the  de- 
ceased brother  by  a  duly  authorised  widow  puts  an  end  to 
the  survivorship,  just  as  a  posthumous  birth  would  do  (g). 
On  the  other  hand,  if  the  estate  has  once  vested  in  a 
person  who  would  have  had  a  preferable  title  to  that  of  a 
natural-born  son,  an  adoption  will  not  defeat  his  title  or 
that  of  his  successor,  whether  male  or  female,  unless  the 
successor  be  herself  the  widow  who  makes  the  adoption. 
Both  branches  of  this  rule  are  illustrated  by  decisions 
of  the  Privy  Council.  In  the  first  case,  Gour  Kishore,  a 
OhundrmbnUee's  Zemindar  in  Bengal,  died  leaving  a  widow  Chundra- 
buUee  and  a  son  Bhowanee.  Previous  to  his  death  he 
executed  a  document  whereby  he  directed  his  wife  to 
adopt  a  son  in  the  event  of  failure  of  her  own  issue. 
Bhowanee  succeeded  to  the  Zemindary,  married,  came  to 
full  age  and  died,  leaving  no  issue,  but  a  widow  Bhoobun 
Moyee.  Chundrabullee  then  adopted  Ram  Kishore  under 
her  authority.  He  sued  the  widow  of  Bhowanee  for  the 
estate.  It  will  be  remembered  that,  under  the  law  of 
Bengal,  a  widow  is  the  heir  of  her  husband,  dying  without 
issue,  even  though  he  has  an  undivided  brother.  The 
Judicial  Committee  held  that  the  plaintiff's  suit  must  be 
dismissed,  since  his  adoption  gave  him  no  title  that  was 
valid  against  Bhowanee's  widow.  They  said  :  **  In  this 
case  Bhowanee  Kishore  had  lived  to  an  age  which  enabled 
him  to  perform,  and  it  is  to  be  presumed  that  he  had  per- 
formed, all  the  religious  services  which  a  son  could  perform 
•      '  for  a  father.     He  had  succeeded  to  the  ancestral  property 

as  heir  :  he  had  full  power  of  disposition  over  it ;  he  might 
have  alienated  it :  he  might  have  adopted  a  son  to  succeed 
to  it  if  he  had  no  male  issue  of  his  body.  He  could  have 
defeated  every  intention  which  his  father  entertained 
with  respect  to  the  property.  On  the  death  of  Bhowanee 
Kishore,  his  wife  succeeded  as  heir  to  him,  and  would 
have  equally  succeeded  in  that  character  in  exclusion  of 
his  brothers,  if  he  had  had  any.     She  took  a  vested  estate, 

^g)  S'treudra  Nandan  v.  Sailaja,  18  Cal.,  366 ;  Vithoba  v.  Bapu,  15  Bom.,  110. 
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as  his  widow,  in  the  whole  of  his  property.     It  will  be 
singular  if  a  brother  of  Bhowanee  Eishore,  made  such  by 
adoption,  could  take  from  his  widow  the  whole  of  his 
property  when  a  natural-born  brother  could  have  taken 
no  part.     If  Bam  Eishore  is  to  take  any  of  the  ancestral 
property,  he  must  take  all  he  takes  by  substitution  for  the 
natural-born  son,  and  not  jointly  with  him.     Whether 
under  his  testamentary  power  of  disposition  Gour  Kishore 
could  have   restricted  the  interest  of  Bhowanee  in  his 
estate  to  a  life  interest,  or  could  have  limited  it  over  (if 
his  son  left  no  issue  male,  or  such  issue  male  failed)  to 
an  adopted  son  of  his  own,  it  is  not  necessary  to  consider ; 
it  is  sufficient  to  say  that  he  has  neither  done,  nor  attempt- 
ed to  do,  this.     The  question  is,  whether,  the  estate  of 
his  son  being  unlimited,  and  that  son  having  married  and 
left  a  widow,  his  heir,  and  that  heir  having  acquired  a 
vested  estate  in  her  husband's  property  as  widow,  a  new 
heir  can  be  substituted  by  adoption,  who  is  to  defeat  that 
estate,  and  take  as  an  adopted  son  what  a  legitimate  son 
of  Grour  Kishore  would  not  have  taken.     This   seems 
contrary  to  all  reason,  and  to  all  the  principles  of  Hindu 
law,  as  far  as  we  can  collect  them.     It  must  be  recollected 
that  the  adopted  son,  as  such,  takes  by  inheritance  and 
not  by  devise.     Now  the  rule  of  Hindu  law  is,  that  in  the  i 
case  of  inheritance,  the  person  to  succeed  must  be  the  | 
heir   of  the   last  full    owner.     In    this  case   Bhowanee  I 
Kishore  was  the  last  full  owner,  and  his  wife  succeeds,  as 
his  heir,  to  %  widow's  estate.     On  her  death  the  person  to 
succeed  will  again  be  the  heir  at  the  death  of  Bhowanee 
Kishore.     If  Bhowanee  Kishore  had  died  unmarried,  his  [Jniess heiress  is 
mother  Chundrabullee  would  have  been  his  heir,  and  the  ^*>P*^'^i^o''- 
question  of  adoption  would  have  stood  on  quite  different 
grounds.     By    exercising   the   power   of   adoption,   she 
would  have  devested  no  estate  but  her  own,  and  this 
would  have  brought  the  case  within  the  ordinary  rule  ; 
but  no  case  has  been  produced,  no  decision  has  been  cited 
from  the  text  books,  and  no  principle  has  been  stated,  to 
show  that  by  the  mere  gift  of  a  power  of  adoption  to  a 
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widow,  the  estate  of  the  heir  of  a  deceased  son,  vested  in 
possession,  can  be  defeated  or  devested  *'  (A). 

§  186.  The  case  suggested  by  their  Lordships  at  the 
close  of  the  above  quotation,  was  the  case  which  actually 
came  before  them  for  decision  in  1876.     There,  a  Zemin- 
eimtiiroMe.      dar  in  Guntur  in  the  Madras  Presidency  died,  leaving  a 
widow,  an  infant  son,  and  daughters.     The  son  was  placed 
in  possession,  but  died  a  minor,  and  unmarried.     His 
mother  was  then  placed  in  possession,  and  adopted  a  son, 
without  any  authority  from  her  deceased  husband,  but 
with  the  consent  of  all  the  husband's  sapindas.     This  was 
before  the  decision  in  the  Ramnaad  case  (§  121),  and  the 
Government  refused  to  recognize  the  adoption,  and  the 
adopted  son  was  never  put  in  possession.     On  the  death 
of  the  mother,  the  Collector  placed  the  daughters  in  poss- 
ession, apparently  treating  the  heirship  as  one  which 
had  still  to  be  traced  to  their  father,  the  last  full-aged 
Zemindar.     The  Madras  High  Court  treated  the  adoption 
as  invalid,  on  grounds  which  have  been  already  discussed. 
On  appeal,  the  Privy  Council  maintained  the  adoption, 
and  right  of  the  adopted  son  to  take  as  heir.     They  held 
that  in  the  Madras  Presidency  the  consent  of  the  sapindas 
was  as  efficacious  for  the  purpose  of  enabling  a  widow  to 
adopt  in  lieu  of  a  son  who  had  died  without  issue,  as  it 
admittedly  was  where  there  never  had  been  issue  at  all. 
As  to  the  effect  of  the  adoption  they  proceeded  to  say  : 
"  If,  then,  there  had   been  a  written  authority  to  the 
widow  to  adopt,  the  fact  of  the  descent  being  cast  would 
have  made  no  difference,  unless  the  case  fell  within  the 
authority  of  that  of  ChundrabuUee,  reported  in  10  Moore, 
in  which  it  was  decided,  that  the  son  having  died  leaving 
a  widow  in  whom  the  inheritance  had  vested,  the  mother 
could  not  defeat  the  estate  which  had  so  become  vested 
by  making  an  adoption,  though  in  pursuance  of  a  written 
authority  from  her  husband.     That  authority  does  not 

(h)  Bhoobun  Moyee  v.  Bam  Kiahore,  JO  M.  I.  A.,  279,  810;  S.  C,  8  SaUi. 
P.  C),  16. 
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govern  the  present  case,  in  which  the  adoption  is  made 
in  derogation  of  the  adoptive  mother's  estate ;  and  indeed 
expressly  recognizes  the  distinction  ''  (i). 

§   187.  It  will  be  observed  that,  in  both  of  the  Madras  Principle  of 

&DAVA  C^^A^M 

cases  in  which  the'  right  of  the  adopted  son  was  affirmed 
by  the  Privy  Council,  the  property  had  descended  lineally 
from  the  person  to  whom  the  adoption  was  made.  In  the 
Berhampore  case  (§  185),  the  last  male  holder  was  the 
person  to  whom  the  adoption  was  made.  In  the  Guntur  Cases  in  which 
case  (S  186),  there  had  been  an  intermediate  descent  to  his  be^d^veSbld.*^* 
own  son,  and  on  his  death  without  issue  the  Zemindary 
had  reverted  to  the  person  making  the  adoption,  who  was 
at  once  his  mother  and  his  father's  widow.  Two  different 
cases,  however,  have  arisen  :  First,  where  the  property 
has  descended  to  A,  the  son  of  B,  to  whom  the  adoption 
is  made,  as  in  the  Guntur  case,  but  has  passed  at  his  death 
to  a  person  different  from  the  widow  who  makes  the  adop- 
tion ;  secondly,  where  the  property  has  descended  from  A, 
and  the  adoption  has  been  made  to  B,  a  collateral  relation 
of  A.  Let  it  be  assumed  that  the  adopted  son  of  B 
would  in  each  case  have  been  the  heir  to  A,  if  he  had  been 
adopted  previously  to  the  death  of  A.  The  question  arises, 
whether,  if  he  is  adopted  subsequently  to  the  death,  he 
will  devest  the  estate  of  the  person  who  has  taken  as  heir 
of  A.     It  has  been  held  that  he  will  not. 

§  188.  The  first  point  was  decided  in  a  Madras  case.  MadrMdeoiBion. 
There  N  had  died,  leaving  a  widow,  the  first  defendant, 
and  a  son,  Sitappah,  by  another  wife.  Sitappah  died  un- 
married, and  thereupon  his  step-mother,  the  first  defend- 
ant, adopted  Munisawmy,  who  was  the  son  of  one  Bali. 
Bali  sued  as  guardian  of  his  son  to  establish  the  adoption. 
Its  validity  was  conceded  by  the  High  Court.  It  seems 
to  have  been  admitted  in  argument  that  the  first  defend- 
ant, as  step-mother,  was  not  the  heir  of  Sitappah,  and 
that  Bali  was  his  heir.     Upon  this  the  High  Court  held 

(f)   FeUanki  y.   Venkata  Rama,  4  I.  A.,  1;  S.  C,  I  Mad.,  174;  S.  C,  26 
Suth.,  21 ;  Boieunt  Money  v.  KUhen  Soonder,  7  Suth.,  392. 


Digitized  by 


Google 


246  LAW  OP   ADOPTION.  [CHAP.  V, 

that  the  adoption  conveyed  no  title  to  the  property. 
They  said :  **  Even  if  it  be  considered  that  N's  widovir 
possessed  or  acquired  in  1870  (the  date  of  Sitappah's 
death)  power  to  adopt  a  son  to  her  husband,  it  has  to  be 
determined  whether,  according  to  Hindu  law,  any  adop- 
tion could  then  be  lawfully  made  by  her.  The  principle 
of  the  decision  of  the  Privy  Council  in  the  case  reported 
in  10  Moore's  Indian  Appeals,  279  {ante  §  185),  appears 
to  us  to  govern  this  case,  and  show  that  it  could  not. 
Chinna  Sitappah  had  inherited  his  father's  property ; 
*  He  had  full  power  of  disposition  over  it ;  he  might 
have  alienated  it ;  he  might  have  adopted  a  son  to  suc- 
ceed to  it,  if  he  had  no  male  issue  of  his  body.  He 
could  have  defeated  every  intention  which  his  father  enter- 
tained with  respect  to  the  property.'  On  the  death  of 
Chinna  Sitappah,  the  next  heir,  it  is  here  admitted,  was 
Bali  Reddy,  who  is  the  natural  father  of  the  minor  plain- 
tiff, and  who  has  also  other  sons.  The  inheritance  having 
passed  in  1870  to  Bali  Reddy  still  remains  in  him ;  and 
we  must  hold,  upon  the  authority  cited,  that  the  estate  of 
the  deceased  son,  thus  vested  in  possession,  cannot  be 
defeated  and  devested  "  (k).  Accordingly,  where  a  father 
died  leaving  widows,  and  also  the  widow  of  a  predeceased 
son,  who  made  an  adoption  to  her  husband,  the  adoption 
was  held  bad,  as  the  widow's  power  of  adoption,  for  the 
purpose  of  representation,  was  gone  as  soon  as  the  estate 
of  the  father  became  vested  in  his  widows  (I) . 
BomUy  §  189.  The  second  point  arose  both  in  Bombay  and  in 

Bengal.     In  the  Bombay  case  the  facts  were  as  follows  : — 

A 


Anandrain  Sobharam 

a  Sai'jabai,  a  Rakhmabai. 

I  adopts 
Badridag. 

Anandram  and  Sobharam  were  undivided  brothers,  who 

(A)  Anvamah  v.  Mahbu  Bali  Heddy,  H  Mad  H.  C,  06;  followed,  Dooho- 
moyeft  v.  Shama  Chum,  12  Cal.,24H  ;  where  the  heir  of  the  son  was  hia  eraod- 
mother;  Kcahar  Bamkrishna  v.  Qovind  Ganesh,  9  Bom.,  94;  Chandra,  v. 
Oojrabai,  14  Bom.,  463,  where  the  son's  estate  vented  in  his  widow. 

(l)  Damidhar  v.  Chinto,  20  Bom.,  260. 
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died  leaving  widows,  but  no  male  issue.  Anandram  died 
first,  therefore  his  whole  interest  passed  to  Sobharam, 
and,  on  the  death  of  the  latter,  the  entire  property  vested 
in  his  widow  Rakhmabai.  After  the  death  of  Sobharam, 
Sarjabai,  widow  of  Anandram,  adopted  a  son.  Thereupon 
a  creditor  raised  the  question,  whether  he  took  the  estate 
of  Sobharam.  It  was  argued  that  the  case  in  10  M.  I.  A., 
279  {ante  i  185)  established  that  an  adoption  can  never 
be  held  valid,  which  has  the  effect  of  devesting  an  estate 
once  vested.  Upon  that,  however,  Melvill,  J.,  remarked : 
'*  In  that  case  A  claimed,  by  virtue  of  adoption,  an  estate 
which  B  had  inherited  from  C.  Even  if  A  had  been  a 
natural-born  son,  B  and  not  A  would  have  been  the  heir 
of  C  ;  and  it  was  held  that,  under  such  circumstances,  A 
could  not  defeat  B's  estate.  There  would  seem  to  be  no 
room  for  doubt  on  this  point,  and  the  decision  in  that  case 
certainly  does  not  support  the  argument  (which  is  more- 
over at  variance  with  the  decision  in  Rakhmabai  y. 
Radhabai)  (m),  that  an  adoption  can  in  no  case  operate  to 
defeat  an  interest  once  vested.  "  The  same  Judge,  how- 
ever, expressed  a  strong  opinion  that  the  adoption  would 
not  be  valid  on  the  ground  suggested  by  the  Judicial 
Committee  in  the  Ramnaad  case  (n).  He  summarised 
their  views  as  follows : — **  In  other  words,  when  the  estate 
is  vested  in  the  widow,  she  may  adopt  without  the  consent 
of  reversioners,  but  when  the  estate  is  vested  in  persons 
other  than  the  widow,  and  the  immediate  effect  of  an 
adoption  would  be  to  defeat  the  interest  of  those  persons,  Rapchand  «. 
then  justice  requires  that  their  consent  should  be  obtained. 
This  proposition  seems  very  reasonable  and  just.  *'  He 
distinguished  the  case  from  that  of  Rakhmabai  v.  Radhabai 
by  saying  :  **  The  two  widows  being  equally  bound  to  take 
the  measures  necessary  to  secure  their  husbands*  future 
beatitude,  the  younger  widow,  who  by  withholding  her 
consent,  ignores  the  religious  obligation  imposed  upon  her, 

(m)  6  Bom.  H.  C.  (A.  C.  J.],  181,  ante  §  184. 

(j»)  Collector  of  Madura  v.  Moottoo  Bamalinga,  12  M.  I.  A.,  897 ;  S.  C,  1 
B.  L.  R  (P.  C),  1 ;  S.  C,  10  Suth.  (P.  C),  17,  ante  §  122. 
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has  no  right  to  complain  of  injustice  if  the  adoption  be 
made  by  the  elder  without  her  consent.  But  it  does  not 
follow  that  the  plea  of  injustice  is  to  be  equally  disregarded 
where  it  is  put  forward  by  a  person  who  is  under  no  such 
religious  obligation.  In  Kakhmabai  v.  Radhabai,  it  was 
certainly  laid  down  in  the  broadest  terms  that,  in  the 
Mahratta  country,  a  Hindu  widow  may,  without  the 
consent  of  her  husband's  kindred,  adopt  a  son  to  him, 
if  the  act  is  done  by  her  in  the  proper  and  bond  fide 
performance  of  a  religious  duty,  and  neither  capriciously, 
nor  from  a  corrupt  motive.  But  the  Judges  by  whom 
that  case  was  decided  were  not  dealing  with  an  adoption 
which  would  have  had  the  effect  of  devesting  an  estate 
vested  in  a  relative  other  than  a  widow,  nor  in  any  of 
the  decided  cases  on  which  they  relied  was  the  validity 
of  such  an  adoption  in  issue.  It  does  not  appear  to 
me  that  the  authorities  quoted  would  be  sufficient  to 
support  the  validity  of  an  adoption  working  such  manifest 
injustice  "  (o). 
diffoTBlroni  §  190.  As  a  matter  of  fact,  the  Court  found  that  Sob- 

haram's  widow  had  given  her  consent  to  the  adoption, 
which,  on  the  ground  which  has  been  frequently  taken  by 
the  Bombay  High  Court,  would  have  rendered  it  valid  (p). 
It  will,  of  course,  be  observed  that  the  Madras  and  the 
Bombay  Courts  went  upon  different  grounds.  The  Madras 
Court  considered  that  the  question  was  decided  by  the 
authority  of  the  Privy  Council.  But  there  was  this  diff- 
erence between  the  two  cases  that,  in  Chundralullee's 
case,  the  adopted  son,  if  natural-born,  would  not  have  been 
heir  to  the  property  he  claimed.  In  the  Madras  case 
he  certainly  would  have  been.  This  was  pointed  out  by 
the  Bombay  High  Court  (q).  Their  judgment  proceeded 
upon  the  ground  that  the  adoption  itself  was  invalid.     No 

(o)  Bupchand  v.  Bakhmabai,  8  Bom.  U.  C  (A.  C.  J.),  114.  This  reitBoning 
was  followed  in  the  oaae  of  Bamji  v.  Ghainan,  6  Bom.,  408 ;  Dinker  v.  Oaneth^ 
ib.,  505;  Patel  Vandravan  JekUan  v.  Mantlal^  15  Bom.,  565. 

ip^  Post  §  193. 

Iq)  See  also  the  remarks  madp  upon  it  by  the  Bengal  High  Court  in  iZam 
Soondur  v.  Surhanee  Doaaeey  22  8uth.,  121. 


Madras  ruling. 
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objection  of  that  sort  could  be  taken  in  the  Bengal  case, 
and  there  the  judgment  went  upon  different  grounds  from 
those  taken  in  either  of  the  cases  last  cited.  The  facts  of 
it  were  as  follows  : — 

§  191.  P  and  B,  named  in  the  annexed  table,  were  Bengal  deomoa. 
undivided  brothers,  who  held  their  property  in  the  quasi- 
severalty  of  the  Bengal  law.     P,  by  his  will,  bequeathed 

A  dies  1825. 


Pdies  1851  B  dies  1845 

=»B  D  dies  1864,  I 

I  K  dies  1855 

daughter  =  Bamasoondery 

dies  childless  after  her  who  in    1876  adopts 

father  and  before  her  mother.  Kally  ProsONno,  tfie  plaintiff. 

his  share  to  his  widow  B  D  for  life,  and  after  her  to  the 
sons  of  his  daughter,  if  any,  subject  to  trusts,  legacies  and 
annuities.  The  daughter  died  without  issue  during  the 
widow's  life,  and  at  her  death  the  widow  made  a  will, 
bequeathing  the  property  to  the  defendant,  as  executor, 
for  religious  purposes.  K  died  in  18S'5,  leaving  to  his 
widow  authority  to  adopt.  If  she  had  exercised  that 
authority  prior  to  the  death  of  B  D,  there  can  be  no 
doubt  that  the  son  adopted  to  K  would  have  been  the 
heir  of  his  grand-uncle  P,  and  would  have  been  entitled 
to  set  aside  the  will  of  B  D,  and  to  claim  the  property  of 
P,  so  far  as  he  had  not  disposed  of  it  by  his  will.  But 
the  power  was  not  exercised  till  1876.  When  the  suit 
was  brought  by  the  adopted  son,  the  Court  held  that  he 
could  not  succeed.  At  the  death  of  B  D,  the  whole 
property  of  P  must  have  vested  in  some  one  who  was 
then  the  heir  of  P  ;  or  if  there  was  no  such  heir  in 
existence,  it  must  have  passed  to  Grovernment  by  escheat. 
The  Court  held,  upon  a  review  of  all  the  cases,  that  there  i 
was  no  authority  for  holding  that  an  estate,  which  had  i 
once  vested  in  a  person  as  heir  of  the  last  full  owner,  \ 
could  be  subsequently  devested  by  the  adoption  of  a  person  I 
who  would  have  been  a  nearer  heir,  had  his  adoption  taken 
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place  previously  to  the  death.  They  considered  that  the 
inheritance  could  not  remain  in  a  sort  of  latent  abeyance, 
subject  to  be  changed  from  one  heir  to  another,  on  the 
happening  of  an  event  which  might  never  take  place,  or 
only  at  some  indefinite  future  time  (r).  Some  passages 
in  the  judgment  are  more  broadly  expressed  than  they 
would  have  been,  if  the  Court  had  not  misconceived  the 
facts  of  the  case  in  the  Privy  Council  from  Berhampore  (5)- 
But  the  decision  itself,  coupled  with  the  other  cases  cited, 
seems  to  lead  to  the  following  conclusions :  Firsts  where 
an  adoption  is  made  to  the  last  male  holder,  the  adopted 
son  will  devest  the  estate  of  any  person,  whose  title  would 
have  been  inferior  to  his,  if  he  had  been  adopted  prior  to 
the  death.  Secondly,  where  the  adoption  is  not  made  to 
the  last  male  holder,  but  is  made  by  the  widow  of  any 
previous  holder,  it  will,  if  in  other  respects  valid,  devest 
her  estate.  Thirdly,  under  no  other  circumstances  will 
an  adoption  made  to  one  person  devest  the  estate  of  anv 
one  who  has  taken  that  estate  as  heir  of  another  person. 
All  these  rules  seem  to  be  consistent  with  natural  justice. 
In  the  first  case,  the  object  of  an  adoption  is  to  supply  an 
heir  to  the  deceased.  That  heir,  when  created,  properly 
takes  precedence  over  any  one  who  is  a  less  remote  heir. 
Further,  the  services  which  he  renders  to  the  deceased 
are  fitly  rewarded  by  the  estate.  In  the  second  case,  the 
widow  who  makes  the  adoption  exercises  a  discretion 
which  may  be  intended  to  produce  a  preferable  heir  to 
herself.  Naturally  she  takes  the  consequences.  But  in 
the  third  case,  there  can  be  no  reason  why  an  adoption, 
which  is  intended  to  benefit  A,  should  disturb  the  succes- 
sion to  the  estate  of  B,  who  receives  no  benefit  from  it,  and 
who  has  not  been  consulted  upon  it,  or  been  instrumental 
in  bringing  it  about  {t), 

(r)  Kally  Prosunuo  v.  Gocool  Chunder,  2  Cal.,  295,  followed  in  a  later  cai>e 
when  it  was  held  that  it  made  no  difference  that  the  delcy  in  adoption  had 
arisen  from  the  fraud  of  the  person  who  took  the  estate  in  default  of  adoption. 
Nilcomul  V.  Jotendro,  7  Cal  ,  178.  Affd.  Bhuhaneawart  v.  Nilkomul,  12  I.  A., 
187 ;  S.  C,  12  Cal.,  18;  Faizuddin  v.  Tincovm  Saha,  22  Cal.,  666 ;  Anandibai 
V.  Kashibai,  28  Bom.,  461.  (s)  See  ante  §  186,  note  (/). 

{t)  Approved  and  followed  j?<rrr«nam,  18 Cal.,  74,  398;  20  Bom.,  p.  267.   In 
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§  192.  The  effect  of  assent  by  the  parties  interested,  Effect  of 
when  given  to  an  adoption  which  would  have  been  invalid  ^uStyto'^"** 
under  the  previous  rules,  has  been  much  considered  in  "^^p****^- 
Bombay,  though  it  does  not  appear  to  be  finally  settled. 
The  simplest  case  is  that  of  an  adoption  to  an  undivided 
coparcener.  Such  an  adoption,  when  made  by  the  man 
himself,  prevents  survivorship,  and,  when  made  after  his 
death,  destroys  the  result  of  the  survivorship.  Yet  it  is 
quite  certain  that,  except  under  Mithila  law,  whatever 
adoption  the  man  himself  might  have  made,  may  be 
made  by  his  widow  duly  authorised  (ante  §  185).  In 
such  a  case,  however,  it  is  laid  down  in  Bombay  that  the 
ordinary  authority,  which,  in  Western  India,  a  widow 
possesses  to  adopt  for  the  benefit  of  her  husband,  does  not 
enable  her  to  adopt  so  as  to  nullify  the  operation  of 
survivorship  in  an  undivided  family.  That  authority, 
where  its  exercise  would  devest  any  estate  but  her  own, 
must  be  supplemented  by  such  an  authority  of  her  father- 
in-law,  or  the  undivided  sapindas  of  her  husband  as  would^ 
in  the  Madras  Presidency,  suffice  for  a  widow  who  had 
received  no  authority  from  her  husband.  This  doctrine 
was  not  based  on  the  idea  that  the  consent  of  those  who 
were  prejudiced  by  an  adoption  was  necessary  to  bar  their 
interests.  It  was  put  upon  the  ground  that  the  Maratha 
rule  only  applied  to  widows  to  whom  the  property  had 
descended,  and  ought  not  to  be  extended.  Where  the 
Maratha  rule  did  not  apply,  the  only  authority  which 
could  supply  the  want  of  one  directly  given  by  the  hus- 
band was  to  be  found  in  the  decisions  of  the  Judicial 
Committee  in  the  Ramnaad  and  Berhampore  cases  (u). 

Chandra  v.  Gojarabaij  14  Bom.,  pp.  409,  470.  Tcltniy,  J.,  st'itetl  the  following 
mles  which  seem  sobRtantially  the  same  : — (J)  that  adoption  by  a  widow  under 
her  husband's  aathority  ban  the  effect  of  devesting  an  estate  vested  in  any  mem- 
ber of  the  undivided  family,  of  which  the  husband  was  himself  a  member ;  but  it 
does  not  devest  the  estate  if  one  on  whom  the  inheritance  has  devolved  from  a 
lineal  heir  of  the  husband  ;  (2)  that  the  adoption,  though  authorised  by  the 
husband,  cannot  devest  the  estate  which  has  already  vested  in  a  collateral  rela- 
tion of  the  husband,  in  succession  to  some  other  person,  who  had  himself  become 
owner  in  the  mesntime. 

(u)  Ramti  ▼•  Okanian,  6  Bom.,  498;  Vithoba  v.  Bapu,  16  Bom.,  110,  p.  119; 
Amava  v.  Mahad  Gauda^  22  Bom.,  416,  p.  41S. 
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Cafiesoi  assent  to  §  193.  On  the  other  hand,  there  are  cases  where  the 
is  itself  invaUd..  Courts  have  held  that  an  adoption  b}'  a  widow,  which  did 
not  come  within  the  Maratha  rule,  and  which  was  not 
authorised  by  sapindas  under  the  Madras  decisions,  might 
be  rendered  valid  by  the  consent  of  the  person  whose  estate 
would  be  devested  by  it.  In  Rupchand  v.  Rukhmabai  (v) 
the  Court,  after  laying  down  the  law  as  to  the  incapacity 
of  a  widow  to  adopt  so  as  to  devest  the  estate  of  the 
widow  of  the  last  holder,  proceeded  to  find  "  that  the  adop- 
tion had  been  made  with  the  consent  of  Kukhmabai,  and 
with  the  intention  on  her  part  that  it  should  have  its  full 
legal  eflfect.  Having  been  made  with  such  consent  and 
intention,  I  am  of  opinion  that  the  adoption  is  valid.**  In 
a  later  case  {w)y  the  facts  were  exactly  the  same  as  those 
in  Annamah  v.  Mabbu  Bali  Reddy  (x).  Atmaram  and 
Sakharam  were  divided  brothers.  Atmaram  had  a  son, 
Govind,  who  died  before  his  father,  leaving  a  widow, 
Ganga  Bai.  On  the  death  of  Atmaram  without  widow  or 
children,  his  estate  passed  to  Sakharam,  who  subsequently 
gave  his  son  in  adoption  to  Ganga  Bai,  who  adopted  to  her 
deceased  husband,  Govind.  It  was  held  that  as  Sakharam 
had  consented  to  the  adoption,  his  estate  was  devested. 
This  was  what  had  happened  in  the  Madras  case,  where 
the  consent  of  the  father  was  held  not  to  operate  in 
favour  of  his  son.  It  may  be  suggested  that,  as  there 
was  no  undivided  family,  the  consent  of  the  divided 
coparcener  was  sufficiently  within  the  ruling  in  the 
Ramnaad  case  and  those  which  followed  it  in  the  Privy 
Council,  This,  however,  does  not  appear  to  have  been  the 
ground  on  which  the  decision  went,  and  was  not  alleged 
to  be  so  in  the  next  case  which  followed  it  (y).  There, 
Bhimaji  had  a  son  who  predeceased  him,  leaving  a  widow, 
Sarasvati.  He  died  leaving  a  widow,  Umava,  and  Saras- 
vatij  his  daughter-in-law.   The  estate,  of  course,  descended 

(  v)  8  Bom.  H.  C.  (A.  C.  J.),  IH,  122,  ante  §  189. 

{w)  Bapu  Anaji  v.  Batnoji,  21  Bora.,  319. 

( x)  8  Mad.  H.  C,  108,  ante  ^  188. 

(y)  Payappa  v.  Appanna,  23  Bom.,  327,  p.  329. 
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to  Dmava,  and,  on  her  death,  would  have  passed  to  the 
distant  kindred,  if  any,  of  Bhimaji.  Sarasvati  adopted 
with  the  consent  of  Umava.  It  was  held  that  the  adop- 
tion was  valid.  Here,  it  is  plain  that,  on  the  principles 
previously  laid  down  in  Bombay,  Sarasvati  had  no 
authority  under  Maratha  law  to  adopt,  and  Umava  had  no 
power  to  supply  her  own  authority.  Ranade,  J.,  stated 
the  general  rule  to  be  that  "  it  is  only  the  widow  of  the 
last  full  owner  who  has  the  right  to  take  a  son  in  adoption 
to  such  owner,  and  that  a  person  in  whom  the  estate  does 
not  vest  cannot  make  a  valid  adoption  so  as  to  devest  (with- 
out their  consent)  third  parties  in  whom  the  estate  has 
vested  of  their  proprietary  rights.''  To  this  rule  he  said 
there  were  four  exceptions  :  First,  the  power  of  the  elder  of 
several  co- widows  who  had  succeeded  to  their  husband,  to 
adopt  to  him  without  the  consent  of  the  others.  Second, 
the  power  of  a  widow  to  adopt  to  her  husband,  though  she 
has  not  succeeded  to  him  immediately,  but  as  heir  of  his 
unmarried  son.  Third,  that,  when  the  adoption  takes 
place  with  the  full  assent  of  the  party  in  whom  the  estate 
has  vested  by  inheritance,  the  adoption  is  validated  by 
such  assent.  The  Fourth  exception  is  clearly  allied  to 
the  one  discussed  above,  and  is  based  on  the  principle  of 
ratification  by  conduct  or  acquiescence.  In  a  previous 
case  where  it  was  found  that  no  consent  had  been  given, 
the  same  Judge  assumed  that,  if  given,  it  would  have 
made  such  an  adoption  valid  (z). 

§  194.  There  are,  however,  cases  where  this  position  ConiUotinf 
was  doubted.  In  one  case  (a)  Dharnidhar  left  three  *^*"*" 
widows  and  a  daughter-in-law,  Venubai,  the  widow  of  a 
predeceased  son,  Chintaman.  The  estate  ultimately  vested 
in  the  surviving  widow,  Luxumibai.  In  1871,  while  she 
was  in  possession,  Venubai  adopted  the  plaintiff  to  her 
own  husband.  In  1874  Chinto  obtained  possession  of  the 
estate  by  decree  against   Luxumibai.     Then  the  plaintiff 

(«)  Gapal  T.  Vishnu,  28  Bom.,  260. 

(a)  Dhamddhar  v.  Chinto;  20  Bom.,  260,  p.  268.     See,  ioc,  Krithniiruv  t. 
Shanherrav,  17  Bom.,  164;  Bamkrishna  t.  Shamrao,  26  Bom.,  626. 
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sued  to  establish  his  adoption.  The  Court  held  that 
**  from  the  moment  that  Dharnidhar  died  and  his  estate 
was  vested  in  his  widows,  the  right  of  his  daughter-in- 
law,  Venubai,  to  adopt,  for  the  purpose  of  inheritance  was 
at  an  end."  **  Even  if  Luxumibai  assented  to  the  adoption 
of  plaintiff  by  Venubai,  the  plaintiflf's  claim  would  not 
stand  against  the  rights  of  Dharnidhar's  collaterals  who 
'  have  come  in  now  that  Luxumibai  is  dead  ;  and  though 
she  may  have  assented  to  Venubai  taking  a  son  for 
spiritual  purposes,  and  agreed  to  recognise  him  as  the 
principal  ministrant  at  the  Chinchwad  shrine,  whether  as 
Venubai's  adopted  son,  or  as  the  son  of  Chinto  who 
established  his  title  as  trustee,  it  is  clear  that  these  facts 
could  not  validate  for  the  purpose  of  inheritance  an 
adoption  which,  as  regards  the  rights  to  property,  was 
ab  initio  invalid.''  This  decision  was  the  cause  of  a 
reference  to  a  Full  Bench  in  the  subsequent  case  of 
Vasudeo  Vishnu  v.  Eamchendra  Vinayek  (ft).  There, 
Vishnu  had  died  leaving  two  daughters,  Dwarka  and 
Godi,  and  iSavitri  the  widow  of  his  predeceased  son, 
Vinayek.  Savitri  adopted  the  plaintiff  after  Vishnu's 
death.  It  was  found  as  a  fact  that  the  daughters  had 
consented  to  the  adoption.  No  decision  was  given  by  the 
Full  Bench  as  to  the  eflfect  of  the  assent  as  one  of  the 
daughters  who  had  assented  was  a  minor  whose  assent 
was,  of  course,  invalid.  Farran,  C.  J.,  who  had  been  a 
party  to  the  decision  in  Bapu  Anaji  v,  Eatnoji  (c)  admitted 
that  it  had  been  passed  in  ignorance  of  the  Madras  case 
Annamah  r.  Mabbu  {d)  and  of  the  dictum  in  Dharnidhar  v. 
Chinto  just  quoted.  In  consequence  of  the  minority  of 
Godi  it  was  unnecessary  to  consider  the  eflfect  of  consent, 
if  given  by  persons  of  full  age,  though  he  considered  that 
the  question  was  not  concluded  by  any  judgment  of  the 
Privy  Council.  He  was  of  opinion  that  in  any  case  the 
subsequent  ratification  of  the  adoption  by  the  minor  after 
she  came  of  age  was  worthless.  The  adoption  must  be 
either  valid  or  invalid  when  it  takes  place,  and  cannot  be 

(6)    2  Bom.,  551.  ( c)  21  Bom.,  319.  (rf)  8  Mad.  £[70.7108.  ^ 
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made  good  by  matter  subsequent.  Banade,  J.,  thought 
that  a  complete  consent  would  make  the  adoption  good. 
**  M  ere  presence  at  the  ceremony  and  the  absence  of  any 
objection  might  imply  an  acquiescence,  but  it  has  been 
ruled  that  mere  acquiescence  is  not  consent.*' 

§  195.  It  is  not  quite  clear  whether  the  Judj^es  in  all  Question 

...         difloassed. 

these  cases  had  present  to  their  mmds,  the  distmction 
between  an  assent  which  made  the  adoption  valid  ab  initio 
against  the  world,  and  one  which  estopped  the  asserting 
party  from  resisting  it  (ante  §  160).  To  make  the  adop- 
tion valid  ab  initio,  the  widow  must  have  had  a  sufficient 
authority,  which  was  capable  of  being  acted  on  at  the 
time  it  was  exercised.  If  the  Bombay  Courts  have  been 
right  in  holding  that  a  widow  in  Western  India  can  only 
adopt  at  her  own  discretion  where  the  estate  has  vested 
in  her,  and  where  she  affects  no  interest  but  her  own  and 
those  of  her  co-widows,  then,  in  every  other  case,  she  will 
require  such  an  authority  as  is  sufficient  in  the  case  of  a 
widow  in  Madras.  No  one  can  give  her  such  an  authority 
but  her  husband,  her  father-in-law,  or  the  male  sapindas. 
If  she  has  not  received  such  an  authority  she  has  none, 
and  her  adoption  is  a  mere  nullity,  and  any  consent  to  it 
would  be  ineffectual  (e).  The  same  difficulty  would  arise 
under  the  series  of  Privy  Council  decisions  beginning  with 
Bhoobun  Moyee's  case  (ante  §  115).  These  establish  that 
even  an  authority  to  adopt,  which  was  perfectly  valid 
when  it  was  given,  comes  to  an  end  and  becomes  in- 
capable of  being  executed,  when  by  successive  devolutions 
the  actual  holders  of  the  property  cease  to  occupy  a 
relation  to  the  giver  of  the  authority  which  entitles  him 
to  affect  their  rights.  In  the  case  of  Thayammal  v. 
Venkatarama  Aiyan  (/),  it  was  argued  that  the  adoption 
itself  might  be  perfectly  good,  though  it  was  ineffectual 
against  the  person  in  possession.  This  view  was  rejected 
by  the  Judicial  Committee,  who  treated  the  adoption 
as  invalid  for  every  purpose.     It  is  clear  that  a  consent  to 

( e)  Anandibai  v  Kashibai,  28  Bom.,  461 . 
(/)  14  r.  A.,  67 ;  S.  C,  10  Mad.,  205. 
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the  doing  of  an  absolutely  void  act,  which  the  consenting 
party  cannot  authorise,  can  give  no  validity  to  the  act, 
though  it  may  prevent  the  consenting  party  from  insisting 
on  its  invalidity.  Lastly,  if  it  were  possible  to  treat 
consent  as  amounting  to  authority,  it  would  be  necessary 
to  show  that  the  consenting  party  knew  that  the  adoption 
was  worthless  without  consent,  and  assented  to  it,  not 
as  a  lawful,  but  as  an  unlawful  act  (g).  In  the  majority 
of  the  cases  where  assent  was  treated  as  curing  the  defect 
in  an  adoption,  there  seems  no  reason  to  suppose  that  any 
doubt  as  to  its  legality  was  entertained. 

§  196.  In  Bengal,  where  a  father  has  the  absolute 
power  of  disposing  of  his  property,  he  may  couple  with 
his  authority  to  the  widow  to  adopt,  a  direction  that  the 
estate  of  the  widow  shall  not  be  interfered  with  during 
her  life,  or  indeed  any  other  condition  derogating  from 
the  interest  which  would  otherwise  be  taken  by  the 
adopted  son  (h).  In  provinces  governed  by  the  Mitakshara 
law,  where  a  son  obtains  by  birth  a  vested  interest  in 
his  father*s  ancestral  property,  a  person  who  has  once 
made  a  complete  and  xmconditional  adoption  could  not 
derogate  from  its  operation  either  by  deed  durin^^  his 
lifetime  or  by  will,  unless,  according  to  recent  decisions, 
the  property  is  impartible  (i).  But  where  a  man  made  a 
disposition  of  part  of  his  property  which  was  valid  when 
made,  and  as  part  of  the  same  transaction  took  a  bov  in 
adoption,  the  father  of  the  adopted  boy  being  aware  of 
the  provisions  of  the  will,  and  assenting  to  them,  and 
knowing  that  the  testator  would  not  have  made  the  adop- 
tion without  such  assent,  it  was  held  that  the  will  was 
valid   against   the  adopted  son  {k).     If,  however,  a  will 

(g)  Raghunatha  v.  Broao  KUhoro,  3 1.  A.,  154,  p.  192  ;  S.  C,  1  Mad.,  69,  p.  82. 

(//)  Radhamonte  v.  JadubnarcUn,  S.  D.  of  1665,  139;  Pro$unnofnoyee  ▼. 
Bamaoonder,  B.  D.  of  1859,  162;  Bepin  Behari\.  Brojonath  Mookhopadya, 
8  CaI  ,  367. 

( i  )  Sartaj  Kuari  v.  Deorajkuari,  16  1.  A.,  61  ;  S.  C,  10  AH.,  272  ;  Venkaia 
a  wry  a  Mahtpati  v.  The  Court  of  Wards,  26  I.  A,  83  ;  S.  C,  22  Mad..  888. 

(Ar;  Lakahmiv.  Subramanyay  12  Mad.,  490;  Narayanaaami  v.  JBamaaam*, 
14  Mad.,  172 ;  Oanapathi  Aiynn  v.  Savithri,  21  Mad.,  10 ;  Vinayek  Narayan  t. 
Oovindrav  Gktntaman,  6  Bom.  H.  C,  A.  C,  224;  Baaava  v.  Linoanaavda, 
19  Bom.,  428. 
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disposed  of  the  whole  of  the  testator's  property,  making 
no  provision  for  an  adopted  son,  it  would  probably  be  held 
that  a  subsequent  adoption  operated  as  a  revocation  of 
the  will  (Z).  It  has  been  held  in  Bombay  that  if  the 
parent  of  the  boy,  when  giving  him  in  adoption,  expressly 
agree  with  the  widow  that  she  shall  remain  in  possession 
of  the  property  during  her  lifetime,  and  she  only  accepts 
the  boy  on  those  terms,  the  agreement  will  bind  him,  as 
being  made  by  his  natural  guardian,  and  within  the 
powers  given  to  such  guardian  b}^  law  (m).  In  a  later 
case,  however,  before  the  Privy  Council,  the  effect  of  a 
similar  agreement  was  much  discussed,  and  not  deter- 
mined. The  Committee  refused  to  decide  more  than  that 
such  an  agreement  was  not  absolutely  void,  and  therefore 
might  be  ratified  by  the  youth  on  arriving  at  full  age  (w). 
In  a  subsequent  case  the  Committee  intimated  a  consid- 
erable leaning  against  such  an  agreement,  though  under 
special  circumstances.  The  Maharajah  of  Balrampur 
gave  his  widow  an  authority  and  order  to  adopt  a  son 
'*  according  to  the  custom  of  the  family  and  according  to 
the  Hindu  law.'*  The  adopted  son  was  **  to  be  in  place 
of  an  actual  son,  the  owner  of  the  entire  riasat  and  the 
assets,  moveable  and  immoveable,"  the  widow  taking  a^ 
provision  for  maintenance.  The  widow  arranged  for  an 
adoption,  and  obtained  from  the  father  of  the  boy  to  be 
adopted  a  document  in  which  it  was  declared  that  she 
should  have  full  control,  during  her  lifetime,  over  the 
property  left  by  the  late  Maharajah.  A  subsequent  adop- 
tion deed  contained  no  condition  of  the  kind,  nor  did 
anything  take  place  at  the  adoption  pointing  to  any  such 
condition.  Subsequent  to  the  adoption  the  widow  executed 
a  second  deed  purporting  to  revoke  the  deed  of  adoption, 
on   the   allegation   that  it   ought  to   have  contained   a 

( I )  Per  Couch,  C.  J.,  6  Bom.  H.  C,  A.  C,  p.  230,  Q\i\n%futwah  of  a  pandit ; 
6M.  I.  A.,  p.  830. 

Jm)  Chitko  Jiaghunath  v.Janaki,  U  Bom.  U.  C,  199;  followed  Ravji 
Vmayakrav  ▼.  LcJumibai.  11  Bom.,  881,  p.  39ti.  See  as  to  the  effect  of  Huch 
an  Arrangement ;  Anton  v.  Dattaji^  19  Bom.,  86. 

(n)  BamcLaawmi  v.  Vencataramaiyan^  6  I.  A.,  196  ;  S.  C,  2  Mad.,  91. 
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provision  postponing  the  interest  of  the  adopted  son  till 
after  her  death.  Lord  MacNaghten  said  :  "  It  is  difficult 
to  understand  how  a  declaration  by  Gaman  Singh,  or  an 
agreement  by  him,  if  it  was  an  agreement,  could  prejudice 
or  affect  the  rights  of  his  son,  which  could  only  arise 
when  his  parental  control  and  authority  determined.  The 
ceremonies  of  adoption  are  unimpeached,  the  deed  of 
adoption  is  open  to  no  objection,  the  second  deed  is  admit- 
tedly inoperative.  No  conditions  were  attached  to  the 
adoption.  Had  it  been  otherwise,  the  analogy,  such  as  it 
is,  presented  by  the  doctrines  of  Courts  of  Equity  in  this 
country  relating  to  the  execution  of  powers  of  appointment 
would  rather  suggest  that,  even  in  that  case,  the  adoption 
would  have  been  valid  and  the  conditions  void  "  (o).  The 
Madras  Court  has  in  several  cases  refused  to  recognise 
the  validity  of  such  agreements  (p).  The  question 
recently  arose  again  before  the  Madras  High  Court  in 
circumstances  exactly  similar  to  those  in  Jagannada  v. 
Papamma,  and  was  referred  to  a  Full  Bench.  It  decided 
that  such  an  agreement  when  it  formed  part  of  the 
negotiation  preceding  the  adoption,  and  was  embodied 
in  the  deed  of  adoption,  came  within  the  powers  of  the 
father  acting  as  guardian  of  his  son  in  granting  him 
in  adoption,  and  would  bind  the  son  if  **  the  agreement 
in  regard  to  the  property  was  in  itself  a  fair  and  reasonable 
one,  and  one  which,  taken  as  part  of  the  contract  for  the 
adoption,  was  for  the  minor's  benefit,  as  being  a  condi- 
tion on  which  alone  the  adoption  would  be  made."  As 
regards  the  language  of  Lord  MacNaghten  above  quoted, 
it  was  pointed  out  that  in  the  case  before  the  Judicial 
Committee  the  agreement  was  previous  to  the  adoption, 
and  was  not  embodied  in  the  adoption  deed,  or  referred 
to  at  the  time  of  adoption,  and  that  the  object  of  the  suit 
was  not  to  enforce  the  agreement,  but  to  annul  the  adop- 

(o)  Bhaiya  Badibat  Singh  v.  Inder  Kuar,  16  I.  A.,  53,  p.  59;  8.  C,  16  Cal., 
66. 

{p)  Narainah  v.  Savoobhady^  Mad.  Dec.  of  1854,  117 ;  Lahshynana   Bau  v, 
Lakahmi  AmmaU  4  Mad.,  160;  Jagannada  v.  Papamma^  16  Mad.,  400. 
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tion  (q).  An  agreement  by  the  adopted  son  himself  when 
of  full  age,  waiving  his  rights  in  favour  of  the  widow, 
would  be  valid  (r).  And  he  may  after  adoption  renounce 
all  rights  in  his  adopted  family ;  but  this  will  not  destroy 
his  status  as  adopted  son,  nor  restore  him  to  the  position 
he  has  abandoned  in  his  natural  family.  Upon  his 
renunciation  the  next  heir  will  succeed  (s), 

§  197.  The  second  question,  which  arises  in  the  case  of  Son'erighUdAte 
an  adoption  by  a  widow  after  her  husband's  death,  is  as  to 
the  date  at  which  the  rights  of  the  adopted  son  arise.  It 
has  been  suggested  that  a  son  so  adopted  must  be  consid- 
ered as  a  posthumous  son,  and  that  his  rights  would 
relate  back  to  the  death  of  the  father  when  he  ought  to 
be  considered  as  having  been  born,  or  even  to  the  date  of 
the  authority  to  adopt,  when  he  ought  to  be  considered  as 
having  been  conceived.  The  whole  of  the  authorities  on 
the  point  were  examined  in  an  elaborate  judgment  of  the 
Sudder  Court  of  Bengal,  which  was  appealed  against,  and 
adopted  in  its  entirety  by  the  Privy  Council,  and  which 
may  be  considered  as  having  settled  the  question  (t).  The 
point  for  decision  in  the  case  was,  whether  a  widow,  who 
had  received  an  authority  to  adopt,  was  thereby  debarred 
from  suing  for  her  husband's  estates  in  her  own  right. 
It  was  argued  that  she  must  be  considered  as  a  pregnant 
widow,  and  could  only  sue  on  behalf  of  the  son  whom 
she  was  about  to  bring  forth.  The  Court  refused  to  act 
upon  any  such  fancyful  analogy,  and  laid  it  down  that, 
although  a  son,  when  adopted,  entered  at  once  into  the 
full  rights  of  a  natural-born  son,  his  rights  could  not 
relate  back  to  any  earlier  period.  Till  he  was  adopted, 
it  might  happen  that  he  never  would  be  adopted ;  and 
when  he  was  adopted,  his  fictitious  birth  into  his  new 

(q)  Visalakahi  v.  Sivaramien^  27  Mad.,  577,  p.  685. 

(r)  Mt.  Tara  Munee  v.  Dev  Narayun,  3  S.  D.,  387  (516) ;  2  W.  Mac  N.,  183  ; 
Mt.  Bhugohtitty  v.  Chowdhry  Bhola^uith,  16  Suth.,  63. 

{8}  Buvee  Bhudr  v.  Boopshunker,  2  Bor.,  656, 662, 665  [713] ;  Mahader  Garni 
V.  Hayaji  Sidu,  19  Bom.,  239. 

(t)  Bamundo88  y.  Mt.  Tarinee,  S.  D.  of  1860,633 ;  7  M.  I.  A.,  169.  Bee  cases 
ooHected,  8  M.  Dig.,  186  ;  Narain  McU  v.  Kooer  Narain,  6  Cal.,  251 ;  Bambhat 
T.  Lakshmanj  6  Bora.,  6Sk). 
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family  could  not  be  ante-dated.     It  must  not,  however,  be 
supposed  that  an  adopted  son  would  necessarily  have  to 
acquiesce  in  all  the  dealings  with  the  estate  between  the 
death  of  his  adoptive  father  and  his  own  adoption.     The 
validity  of  those  acts  would  have  to  be  judged  of  with 
reference  to  their  own  character,  and  the  nature  of  the 
estate  held  by  the  person  whom  he  supersedes.     Where 
that  person,  as  frequently  happens,  is  a  female,  either  a 
widow,  a  daughter,  or  a  mother,  her  estate  is  limited  by 
the    usual    restrictions   which   fetter   an    estate   which 
J  descends  by  inheritance  from  a  man  to  a  woman.     These 
restrictions  exist   quite  independently  of  the   adoption. 
The  only  effect  of  the  adoption  is  that  the  person  who  can 
question  them  springs  into  existence  at  once,  whereas,  in 
the  absence  of  an  adoption,  he  would  not  be  ascertained 
till  the  death  of  the  woman.     If  she  has  created  any 
incumbrances,  or  made  any  alienations  which  go  beyond 
her  legal  powers,  the  son  can  set  them  aside  at  once.     If 
they  are  within  her  powers,  he  is  as  much  bound  by  them 
as  any  other  reversioner  would  be  (u).     And  he  is  also 
bound,  even  though  they  were  not  fully  within  her  powers, 
provided  she  obtained  the  consent  of  the  persons  who,  at 
the   time  of  the  alienation,  were  the   next   heirs,    and 
competent  to  give  validity  to  the  transaction  (v).     One 
case  goes  a  good  deal  beyond  this.     A  widow  adopted  a 
son  under  the  authority  of  her  husband.     She  succeeded 
him  as  his  heir,  and  made  an  alienation,  and  then  adopted 
another  son.     The  Court  held  that  the  alienation  was 
gopd  as  against  the  second  adopted  son  (m?).     The  decision 
was  given  without  any  inquiry  as  to  the  propriety  of  the 
alienation,  and  was  rested  on  the  authority  of  Chundra- 


(m)  Kishenmunnee  v.  Oodwunt^  8  8.  D.,  220  (304);  Bamkishen  ▼.  Mt. 
Strimutee,  3  S.  D.,  367  (489),  explained  7  M.  I.  A.,  178  ;  Doorga  Soonduree  v. 
Goureepersad,  8.  D.  of  1856,  170;  SreenathBoy  v  Bvtiunmulla,  S.  D.of  lb69, 
421;  Manikmulla  v.  Parbuttee^  ib.,  615;  Ijakshmona  Bau  v.  Lakshmi 
Ammal,4  Mad.,  160;  per  cvriam^  8  M.  I.  A.,jp.  443;  Lakahman  Bhav  v. 
Biidhabah  H  Bom.^  609;  Antoiji  v.  Dattajif  19  Bom.,  36;  Jl^oro  Narayen  v. 
Balaji  BaghujiatK  ib.,  809. 

(v)  Bajkristo  v.  Kishoree,  8  Sath.,  14. 

(w)  Qohindonath  v.  Bamkanay^  24  Suth.,  183,  approyed  per  cur.,  KaUy 
Prosonno  v.  Qocool  Ohunder,  2  Cal.,  807.     See  per  curiam,  11  Bom.,  614. 
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buUee's  case  (x).  It  does  not  seem  to  have  occurred  to  the 
Court  that  a  mother  had  no  more  than  a  limited  estate, 
which,  upon  the  authority  of  the  case  cited,  was  devested 
by  the  adoption.  The  son  then  came  in  for  all  rights 
which  had  not  been  lawfully  disposed  of,  or  barred,  during 
the  continuance  of  that  estate  (y). 

A  recent  decision  in  Madras  was  founded  upon  a  view 
which,  if  finally  established,  cuts  at  the  root  of  much  of 
the  above  reasoning.  It  was  there  laid  down,  upon  the 
very  high  authority  of  Bhashyem  Iyengar ^  J.,  that  alien- 
ations made  by  a  widow  before  she  exercised  her  power 
of  adoption  could  not  be  set  aside  by  the  adopted  son 
during  her  life.  The  decision  rested  on  the  view  that 
previous  to  the  adoption  the  widow  was  in  possession  of  an 
estate  which  enabled  her,  first,  to  alienate  it  permanently 
for  necessary  purposes ;  secondly,  to  alienate  it  during  her 
widowhood  for  purposes  which  were  not  necessary.  It 
was  held  that  the  adopted  son  was  equally  bound  by  each 
alienation  to  the  extent  to  which  it  was  valid.  It  was 
admitted  that  no  such  decision  had  ever  been  given  before, 
because  the  point  had  never  been  raised  and  considered  (z). 
When  the  case  arises  again  it  will  be  material  to  consider 
whether  the  widowhood,  meaning  the  possession  of  a 
widow's  estate,  was  not  terminated  by  the  act  of  adoption 
as  much  as  by  civil  death. 

.  A  different  case  which  has  arisen  is  where  a  widow  gets 
and  retains  bond  fide  possession  of  her  husband's  estate, 
and  is  subsequently  met  by  a  claimant  who  asserts  that 
he  is  entitled  as  adopted  son.  In  this  case  the  Court  held 
that,  in  the  absence  of  negligence,  the  plaintiff  who 
obtained  a  decree  for  mesne  profits  was  only  entitled  to 
the  rents  actually  collected,  and  that  the  widow  was  en- 


(«)  Bhoobum  Moyee  v.  Bam  Kishore,  10  M.  I.  A.,  279 ;  S.  C,  3  Suth.  (P.  C), 
15  ;  ante  $  172. 

(y)  See  as  to  the  effect  of  autB  done  during  the  estate  of  a  womtiii,  post  $  626, 
as  to  the  effect  of  a  decree  passed  against  a  widow  before  the  adoption,  see  Hari 
Saran  Moitra  ▼.  Bhubaneawari,  16  I.  A.,  196 ;  S.  C,  16  Cal.  40. 

(s)  Sreeramalu  v.  KrUtamma^  26  Mad.,  113,  p.  14b. 
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titled  to  set  oflf  her  claim  for  maintenance,  and  for  such 
sums  as  she  had  lawfully  expended  on  behalf  of  her 
husband's  funeral  ceremonies.  If  she  could  have  shown 
that  she  had  incurred  other  proper  and  necessary  outlay, 
within  a  widow's  authority,  the  decree  would  no  doubt 
have  declared  her  right  to  set  off  in  respect  of  it  also  (a). 
In  this  case  it  will  be  observed  that  the  adoption  which 
was  subsequently  established  must  have  been  made  by 
the  husband  in  his  life.  Therefore  the  widow's  estate 
never  existed,  and  she  was  all  along  in  the  position  of  a 
trespasser,  who  falsely  but  bond  fide  thought  she  had  a 
good  title. 

§  198.  I  am  not  aware  of  any  case  which  has  raised 
the  same  question,  where  the  person  whose  estate  was 
devested  by  adoption  was  a  male,  and  therefore  afuU owner. 
But  I  conceive  the  same  principles  would  apply.  Until 
adoption  has  taken  place  he  is  lawfully  in  possession, 
holding  an  estate  which  gives  him  the  ordinary  powers  of 
alienation  of  a  Hindu  proprietor.  No  doubt  he  is  liable 
to  be  superseded ;  but,  on  the  other  hand,  he  never  may 
be  superseded.  It  would  be  intolerable  that  he  should  be 
prevented  from  dealing  with  his  own,  on  account  of  a 
contingency  which  may  never  happen.  When  the  contin- 
gency has  happened,  it  would  be  most  inequitable  that 
the  purchaser  should  be  deprived  of  rights  which  he 
obtained  from  one  who,  at  the  time,  was  perfectly 
competent  to  grant  them.  Accordingly ,  where  the  brother 
of  the  last  holder  of  a  Zemindary  was  placed  in  possession 
in  1869,  and  subsequently  ousted  by  an  adoption  to  the 
late  Zemindar,  the  Privy  Council  held  that  he  could  not 
be  made  accountable  for  mesne  profits  from  the  former 
date.  Their  Lordships  said  :  **  At  that  time  Baghunada 
was,  in  default  of  a  son  of  Adikonda,  natural  or  adopted, 
unquestionably  entitled  to  the  Zemindary.  The  adoption 
took  place  on  the  20th  November,  1870,  and  the  plaint 
states  that  the  cause  of  action  then  accrued  to  the  plaintiff. 

(a)  Date  Kwnwar  v.  Ambika  Partab,  25  All.,  266. 
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The  plaint  itself  was  filed  on  the  15th  December,  1870,  and 
there  is  no  proof  of  a  previous  demand  of  possession. 
Their  Lordships  are  of  opinion  that  the  account  of  mesne 
profits  should  run  only  from  the  commencement  of  the 
suit  "  (6). 

i$  199.  It  is  hardly  necessary   to  say  that,  as  under  the  Widow  oannoi 
ordinaiy  Hindu  law  an  adoption  by  a  widow  must  always     ^^ 
be  to  her  husband,  and  for  his  benefit,  an  adoption  made 
by  her  to  herself  alone  would  not  give  the  adopted  child 
any  right,   even  after  her  death,  to  property   inherited 
by    her    from    her   husband    (c).     Nor,    indeed,    to    her 
own  property,  however  acquired,  such  an  adoption  being 
nowhere  recognized  as  creating  any  new  status,  except  in 
Mithila,   under  the  Kritrima  system,  and  apparently  in 
Pondicherry  (post  §  205).     But  among  dancing  girls  it  is  Danoing giris. 
customary,  in  Madras  and   Pondicherry  and  in   Western 
India,  to  adopt  girls  to  follow  their  adoptive  mother's 
profession,  and  the  girls  so  adopted  succeed  to  their  pro- 
perty. No  particular  ceremonies  are  necessary,  recognition 
alone    being  sufficient   (d).     In    Calcutta  and    Bombay,  * 

however,  such  adoptions  have  been  held  illegal  {e), 
A  recent  attempt  by  a  Brahman  in  Poona  to  adopt 
a  daughter,  who  should  take  the  place  of  a  natural-born 
daughter,  was  held  to  be  invalid  by  general  law,  and  not 
sanctioned  by  local  usage  (/). 

§  200.  Kritrima  ADOPTION. — According  to  the  Da^^aia  ^iSfli"*'^ 
Mimamsa,  the  Kritrima  form  is  still   recognized   by  the 
general  Hindu  law,  since  the   modern  rule,  which  refuses 

i6)  Raghunadhav.  Brozo  Klshoro,  3  I.  A.,  154,  193  ;  S.  C,  I  Mad.,  69;  S.  C, 
25  Suih.,  291 .  This  point  was  noticed  bnt  not  decided  by  BhaHhyem  Iyengar,  J., 
in  ft  decision  already  referred  to  26  M^d.,  p  152.  As  to  alienations  by  the  father 
himself,  see  post  •>  252. 

(r)  Chowdhry  Pudum  v.  Koer  Oodey,  12  M.  I.  A.,  350  ;  S.  C,  12  Suth.  (P.  C). 
1 ;  S  C,  2  B.  L.  R.  (P.  C.},  101. 

[d)  Venkatachellum  V.  Venkatn^twamt/,  Mad.  Dec.  of  1956,  65;  Stra.  Man., 
5  98,  99 ;  Steele,  186,  186  ;  Sorg  H.  L.,  324  ;  Co.  Cc.n.,  90,  124,  337,  341.  In  the 
ab«:ence  of  a  special  cnstom,  and  on  the  analogy  of  nn  ordinary  adoption,  only 
one  girl  cin  be  adopted,  Venku  v.  Mahalhiga,  11  Mild.,  393  ;'Muttukannu  v. 
Paramanamiy  12  Mad.,  214. 

{e)  Heneower  v.  Hanscower,  2  M.  Dig.,  133;  Maihura  v.  Esn,  4  Bom.,  545; 
see  the  discn»*?ion  on  thin  «»ubje^t.  anf^  5-  55. 

(/i  Oangabai  v.  Anani,  13  Bom.,  690. 
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to  recognize  any  sons  except  the  legitimate  son  and  the 
son  given,  includes  the  Kritrima  under  the  latter  term  {g). 
But  the  better  opinion  seems  to  be  that  this  form  is  now 
obsolete,  except  in  the  Mithila  countrj'  where  it  is  the 
prevalent  species  (A),  and  among  the  Nambudri  Brahmans 
of  the  West  Coast  where  it  exists  along  with  the  usual 
form  {%),  The  cause  of  its  continuance  in  Mithila  is 
attributed  by  Mr.  MacNaghten  to  the  rule  which  exists 
there,  which  forbids  an  adoption  by  a  widow  even  with 
her  husband's  authority.  As  the  tendency  of  man  is  to 
defer  an  adoption  until  the  last  moment,  the  form  which 
could  be  most  rapidly  and  suddenly  carried  out  naturally 
found  most  favour  (A:).  This  cannot  be  the  reason  for 
the  existence  of  this  form  among  the  Nambudri  Brah- 
mans, who  allow  a  widow  to  adopt  without  her  husband's 
consent  (Z).  Probably,  in  each  case,  the  Kritrima  has 
maintained  a  successful  competition  with  the  Dattaka 
form  as  being  laxer  in  its  rules,  and  therefore  easier  of 
application. 
D^^nSMi.  ^  201.  The  Kritrima  son  is  thus  described  by  Manu  (m)  : 

**  He  is  considered  as  a  son  made  (or  adopted)  whom  a  man 
takes  as  his  own  son,  the  boy  being  equal  in  class,  endued 
with  filial  virtues,  acquainted  with  (the)  merit  (of  perform- 
ing obsequies  to  his  adopter)  and  with  (the)  sin  (of  omit- 
ting them).  *'  The  Mitakshara  adds  the  further  definition 
**  being  enticed  by  the  show  of  money  or  land,  and  being 
an  orphan  without  father  or  mother  ;  for,  if  they  be  living, 
he  is  subject  to  their  control  "  (n). 

§  202.  The  consent  of  the  adoptee  is  necessary  to  an 
adoption  in  this  form  (o),  and  the  consent  must  be  givea 
in  the  lifetime  of  the  adopting  father  (p).     This  involves 

(a)  Dattaka  Mimamaa,  ii.,  §  65. 

{h)  Sath.  Syn.,  668.  674  :  3  Dig.,  276 ;  2  Stra.  H.  L.,  202 ;  note  to  Sutputtee  ▼. 
Indranund,  2  S.  D.,  178  (221);  Madhaviya,  §  82.     Mr.  Sarvadhikari  says  (626) 
that  this  form  of  adoption  is  still  practised  in  Behar,  Benares  and  other  places, 
citing  the  note  to  Srikant  Sarma  v.  Radhakantf  1  S.  D.  A.,  15  (19). 
.  (» )  11  Mad.,  174. 176.  ante  §  44.  ( *)  1  W.  MacN.,  97. 

( I)  11  Mad.,  174, 176.        (m)  Mon.,  ix.,  §  169.      (n)  Mitakshara,  i.,  11.  §  17. 

io)  Suth.  Syn.,  673 ;  Baudhayana,  ii.,  2,  14  ;  2  W.  MacN.,  196. 

Ip)  Sutputtee  V.  Indranund,2S.  D.,  178(221) ;  Durgopalv.  Rooptin,  6  S.  D., 
271  (340);  Luchman  v.  Mo\un,  16  Suth.,  179. 
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the  adoptee  being  an  adult.  Consequently  there  appears  Only  •dvHi. 
to  be  no  limit  of  age.  The  initiatory  rites  need  not  be 
performed  in  the  family  of  the  adopter,  and  the  fact  that 
those  rites,  including  the  upan/fyana,  have  already  been 
performed  in  the  natural  family  is  no  obstacle  (q).  Even 
marriage  can  be  no  obstacle,  for  it  is  stated  by  Keshuba 
Misra  in  treating  of  this  species  of  adoption  that  a  man 
may  even  adopt  his  own  father  (r). 

§  203.  The  great  distinction  between  this  species  of  Nor^triotioM 
adoption  and  the  dattaka,  appears  to  be  that  the  fiction  of 
a  new  birth  into  the  adoptive  family,  with  the  limitations 
consequent  upon  that  fiction,  do  not  exist.  A  Kritrima 
son  **  does  not  lose  his  claim  to  his  own  family,  nor  assume 
the  surname  of  his  adoptive  father  ;  he  merely  performs 
obsequies,  and  takes  the  inheritance ''  (s).  Hence  any] 
person  may  be  adopted  who  is  of  the  same  tribe  as  his 
adopter,  even  a  father  as  above  stated,  or  a  brother.  In 
one  case,  from  the  Mithila  district,  it  was  stated  by  the 
pundits  and  held  by  the  Court  that  an  adoption  of 
an  elder  brother  by  the  younger  was  invalid  {t).  But 
Mr.  MacNaghten  points  out  that  the  authorities  relied 
upon  in  that  case  related  exclusively  to  the  dattaka  form. 
A  daughter's  son  may  be  adopted,  and  so  may  the  son  of  a 
sister  {u).  For  the  same  reason,  the  prohibition  against 
adopting  an  only  or  an  eldest  son  does  not  apply  to  a 
Kritrima  adoption  (v).  It  has  been  held  in  the  case  last 
cited  that,  where  a  brother's  son  exists,  no  other  can  be 
adopted.  But  the  opinion  of  the  pundits  was  principally 
founded  upon  texts  applying  to  the  dattaka  form,  and 
which,  with  reference  to  that  form,  have  been  long  since 

iq)  2  Stra.  H.  L.,  204 ;  2  W.  MacN.,  196 ;  Shibo  Koeree  v.  Joogun,  8  Suth., 
155;  S.  n.,  4  Wyra..  121. 

(r)  1  W.  M»cN..  76 ;  Chowdreev.  Hunooman,  6  S.  D.,  192  (235) ;  Ooman  Dnt 
T.  Kimhia,  3  S.  D.,  146  (192). 

(«)  8  Dig.,  276,  n  ;  1  W.  MacN..  76. 

\t)  Bunjeet  Singh  v.  Obhya,  2  S.  D.,  245  (315).     See  1  W.  MacN..  76,  n. 

(u)  Ooman  Duf  v.  Kunhia,  8  S.  D.,  144  (192) ;  Chowdree  v.  Hunooman^ 
6  S.  D.,  192  (2:)5). 

(tj)  Ooman  Dut  v.  Kunhia,  3  S.  D.,  (197) ;  2  W.  MacN.,  197,  where,  however, 
(he  opinion  of  the  punditfl  was  baaed  upon  the  fact  that  the  adopter  was  the 
uncle  of  the  adoptee. 
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held  to  be  no  longer  in  force.  It  is  probable,  therefore, 
that  they  would  be  held  inapplicable  to  the  Kritrima  form, 
which  is  so  much  laxer  in  its  rules. 
B«saiit  of  adop j  §  204.  As  regards  succession,  the  iin^r ima  SOU  loses  DO 
rights  of  inheritance  in  his  natural  family.  He  becomes 
the  son  of  two  fathers  to  this  extent,  that  he  takes  the 
inheritance  of  his  adoptive  father,  but  not  of  that  father's 
father,  or  other  collateral  relations,  nor  of  the  wife  of  his 
adoptive  father,  or  her  relations  {w) .  Nor  do  his  sons,  etc., 
take  any  interest  in  the  property  of  the  adoptive  father, 
the  relationship  between  adopter  and  adoptee  being  limit- 
ed to  the  contracting  parties  themselves,  and  not  extend- 
ing further  on  either  side  {x).  Among  the  Nambudri 
Brahmans  (ante  \  44),  where  it  is  desired  to  perpetuate 
the  line  of  the  adopter,  the  adopted  son  receives  a  special 
appointment  to  marry  and  raise  up  issue  for  the  illom  or 
line  of  the  adopter  (ij). 
Female  may  §  205.  It  has  already  been  stated   that  in  Mithila  a 

aoop  ene  .  ^^j^^^j^  cannot  adopt  to  her  husband,  after  his  death, 
whether  she  has  obtained  his  permission  or  not.  But  she 
is  at  liberty  to  do  in  Mithila,  what  she  can  do  nowhere 
[I  else,  viz.y  adopt  a  son  to  herself,  and  this  she  may  do  either 
during  her  husband's  life,  or  after  his  death.  And  husband 
and  wife  may  jointly  adopt  a  son,  or  each  may  adopt 
separately.  **  If  a  woman  appoint  an  adopted  son,  he 
stands  in  the  relation  to  her  of  a  son,  oflfers  to  her  funeral 
oblations,  and  is  heir  to  her  estate  ;  but  he  does  not  become 
li  the  adopted  son  of  her  husband,  nor  offer  to  him  funeml 
oblations,  nor  succeed  to  his  property.  If  a  husband  and 
wife  jointly  appoint  an  adopted  son,  he  stands  in  the 
relation  of  son  to  both,  and  is  heir  to  the  estate  of  both. 
If  the  husband  appoint  one,  and  the  wife  another  adopted 
son,  they  stand  in  the  relation  of  sons  to  each  of  them 
respectively,  and  do  not  perform  the  ceremony  of  offering 

(w)  See  note  to  Srinaih  Serma  v.  Badhahuiit,  1  S.  D.,  ]5  (19) ;  1  W.  MacN., 
76  ;  Deepoo  v.  Gowreeshunker,  3  S.  D.,  307  (410) ;  Sreennrain  Itaiv  BhyoJha^ 
2  8.  D.,  23  (29,  34) ;  Shioo  Koeree  v.  Jugun,  8  Suth.,  166 ;  S.  C,  4  Wym.,  121. 

(x)  Juswavt  Dvolee,  25  Sutii.,  266.  iy)  U  Mad.,  168,  175,  179. 
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f  oneral  oblations,  nor  succeed  to  the  estate  of  the  husband 
and  wife  jointly  ''  (z),  A  similar  usage  can  be  traced 
among  the  records  of  the  Pondicherry  Courts  in  1790  and 
1796.  So  lately  as  1893  the  right  of  a  widow  to  adopt  an 
heir  to  her  own  property  has  been  asserted  (a). 

§  206.  No  ceremonies  or  sacrifices  are  necessary  to  the  Ceremoniea. 
validity  of  a  Rritrima  adoption.  **  The  form  to  be 
observed  in  this :  At  an  auspicious  time,  the  adopter  of  a 
son  having  bathed,  addressing  the  person  to  be  adopted, 
who  has  also  bathed,  and  to  whom  he  has  given  some 
acceptable  chattel,  says  :  *  Be  my  son.'  He  replies  *  I  amj 
become  thy  son.*  The  giving  of  some  chattel  to  him  arises 
merely  from  custom.  It  is  not  necessary  to  the  adoption. 
The  consent  of  both  parties  is  the  only  requisite  :  and  a  set 
form  of  speech  is  not  essential  '*  (b). 

Among  the  Buddhists  of  Burma  the  term  Kritrima 
adoption  is  applied  to  cases  where  one  or  more  girls  are 
adopted  into  a  family  as  daughters.     The  essential  part 
of  such  an  adoption  is  publicity  and  notoriety  of  the  fact 
of  adoption — publicity   of  the   relationship   and   of   the 
intention   of   the    adoptive    parents    in    regard    to    the 
inheritance  of  their  estate  by  the  adoptive  child.     There 
are  two  kinds  of  adoption — the  Kritrima  child  who  is   j 
obtained  from  its  own  parents  and  openly  brought  up  with 
a  view  to  inherit ;  the  Apatitha,  who  has  no  parents  and  i 
has  been  casually  picked   up  and  adopted.     The  former  ' 
stands  in  the  same  position  as  a  natural  child  for  all 
purposes,  including  the  right  to  inherit.     The  latter  is 
excluded  from  inheritance  by  either  natural  or  Kritrima 
children  (c). 

It  is  a  curious  thing  that  this  form  of  adoption,  which  Similar  form 
now  only  exists  in  Mithila  and  among  the  Nambudris  of  Jlfoa. 

(«)  Fatwah  of  pandits,  Srte  Narain  Rai  v.  Bhija  Jha,  2  S.  D.,  23  (29,  34) ; 
1  W.  MacN.,  101 ;  Collector  of  Tirhoot  v.  Huropershad,  7  Suth.,  600  ;  Shibo 
Koeree  v.  Jugun,  8  Suth.,  156  ;  S.  C,  4  Wym.,  121. 

(a)  Sorg  H.  L.,  116, 126,  140;  Co.  Con.,  376. 

(6)  Rudradhara,  cited  note  to  Mitakahara,  i.,  11,  §  17  ;  1  W.  MacN.,  98 ;  Kill- 
lean  v.  Kirpa,  1  S.  D.,  9  (11) ;  Durgopal  v.  Roopnri,  6  S.  D.,  271  (340). 

(c)  Ma  Me  Gale  v.  Ma  Sa  Yi,  «2  I.  A.,  78. 
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Western  India,  is  almost  identical  in  its  leading  features 
with  that  at  present  practised  in  Jaffna.  There  is  the 
same  absence  of  religious  ceremonies,  the  same  absence  of 
any  assumed  new  birth,  and  the  same  right  of  adoption 
both  by  husband  and  wife,  followed  by  the  same  results  of 
heirship  only  to  the  adopter  (d).  The  explanation  given 
by  Mr.  MacNaghten  (  §  200)  may  account  for  the  survival 
of  the  Kritrima  adoption  :  but  it  does  not  explain  its 
origin.  It  seems  plain  that  both  the  Mithila  and  the 
Ceylon  form  arose  from  purely  secular  motives,  and 
existed  anterior  to,  and  independent  of  Brahmanical 
theories.  The  growth  of  these  put  the  Kritrima  form  out 
of  fashion.  But  the  similar  type  continued  to  flourish  in 
Ceylon,  where  no  such  influence  prevailed.  An  enquiry 
into  the  usages  of  the  Tamil  races  in  Southern  India 
would  probably  disclose  the  existence  of  analogous 
customs,  as  already  appears  to  be  the  case  in  Pondicherry. 

liteiom  tdop-  I  S  207.  A  custom  known  as  that  of  Illatom  adoption 
prevails  among  the  Beddi  caste  in  the  Madras  Presidency. 
It  consists  in  the  affiliation  of  a  son-in-law,  in  consideration 
of  assistance  in  the  management  of  the  family  property. 
No  religious  significance  appears  to  attach  to  the  act.  It 
seems  uncertain  whether  such  an  affiliation  can  take  place 
where  there  is  already  a  son,  or  whether  the  person  so 
affiliated  can  claim  a  partition  during  the  life  of  his  adopt- 
ing father.  Apparently  the  right  to  a  partition,  like  every 
other  incident  of  this  peculiar  status,  must  be  proved  as  a 
special  custom.  After  the  death  of  the  adopter  he  is 
entitled  to  the  full  rights  of  a  son,  even  as  against  natural 
sons  subsequently  born  or  a  son  subsequently  adopted  in 
the  usual  manner  (e).  The  Illitom  son  is  not  a  coparcener 
of  the  natural-born  or  adopted  son,  though  they  may  live 
together  like  an  undivided  family.  Consequently  there  is 
no  survivorship  between  them.    His  share  passes  to  his 

(d)  Thenawaleme.  ii. 

(e)  Hanumantnutma  v.  Rami  Reddi,  4   Mad.,  272;    Chinvanhaijym  v.  Sura 
Beddi,  21  Mad.,  226;  Naraaimha  v.  Veerahadra,  17  Mad.,  287. 
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own  heirs  as  if  it  were  separate  property  (/).  As 
between  himself  and  his  own  descendants  he  takes  the 
property  as  self-acquisition,  and  therefore  free  from  all 
restraints  upon  alienation  (g).  The  property  so  taken 
descends  to  his  relations,  not  to  the  heirs  of  the  adopter  (A), 
while  he  himself  loses  no  rights  of  inheritance  in  his 
natural  family  (i).  A  very  similar  usage  appears  to  exist 
in  Pondicherry ;  but  the  rights  of  the  adopted  son  will  be 
defeated  by  the  subsequent  birth  of  a  son  to  the 
adopter  (ft). 

§  208.  The  systems  of  adoption  in  force  in  Malabar  Adoption  in 

...  Mftlftbur. 

vary  according  as  the  adoptive  family  is  governed  by  the 
Marumakattayam,  or  by  the  Makattayam  rule  of  inher- 
itance. In  the  former  case  it  is  the  absence  of  a  female  heir 
which  threaten  the  family  with  extinction.  Yet,  in  several 
cases  cited  by  Mr.  Wigram,  adoptions,  both  of  males 
and  females  in  Nayar  families,  came  before  the  Courts,  Nayarg. 
and  were  supported  by  them.  The  right  of  adopting 
females  seems  to  be  undoubted,  and  Mr.  Wigram  says 
that  the  family  of  the  Travancore  Rajah  would  have 
been  extinct  long  ago,  but  for  the  adoption  of  females  to 
perpetuate  the  succession.  In  Canara  it  has  been  held 
by  the  Madras  Sudder  Court  that  the  female  ejaman  or 
manager  could  not  adopt  if  she  had  male  issue  living ; 
but  this  decision  is  doubted  by  Mr.  Wigram  on  the  ground 
that  the  proper  object  of  adoption  in  such  families  is  to 
maintain  the  female  stock  of  descent  {I).  I  am  not  aware 
of  any  reported  decision  on  the  subject  of  Marumakattayam 
adoptions,  except  that  of  Payyath  Nanu  Menon  v.  Thiru- 
thipalli  Ramen  Menon  (m).  The  point  actually  decided 
was  that,  where  the  family  was  approaching  extinction, 
only  two  aged  males  remaining,  the  karnaven  could  not 

(/)  Chenchamma  v.  Subhaya^  9  Mad.,  114  ;  MalH  Beddi  ▼.  Padmamma,  17 
Mad.,  114. 
(g)  Chella  Papi  v.  Chella  Koti,  7  Mad.  H.  C,  26. 
{h\  Eamakriatna  v.  Subbakka^  12  Mad.,  442. 
(  i )  Balarami  v.  P^a,  6  Mad.,  267. 
(*)  Sorg  H.  L.,  141 ;  Co.  Con..  138. 
( I )  Wigram,  4,  11, 12  citing  Mad.  Deo.  1859,  p.  188. 
(m)  20  Mad.,  61,  tiffd.  27  I.  A.,  281 ;  S.  C,  24  Mad.,  78. 


Digitized  by 


Google 


270  LAW  OF   ADOPTION.  [CHAP.  V, 

make  a  valid  adoption  without  the  consent  of  his  anan- 
draven.  The  record  of  the  case,  however,  contains  some 
interesting  evidence  not  referred  to  in  the  report,  which 
is  worth  preserving.  Three  adoptions  in  1867,  1885  and 
1889  were  proved,  in  two  of  which  the  last  males  of  the 
tarwaad  adopted  three  females,  and  in  the  last  the  mother 
and  the  last  four  males  adopted  one  female.  In  a  fourth 
case  in  1886  a  female,  the  last  member  of  the  tarwaad, 
adopted  a  male  and  a  female.  In  the  case  itself  the 
karnaven  had  adopted  his  own  son  and  daughter,  and  the 
son  and  daughter  of  his  daughter.  One  witness  said  that 
this  was  improper,  because  it  was  the  custom  that  the 
sons  of  the  adopter  should  marry  the  females  who  were 
adopted.  Three  other  witnesses,  one  of  whom  was  the 
Zamorin  Bajah  of  Calicut,  said  that  such  adoptions  were 
usual,  and  two  instances  of  the  kind  were  stated.  As  to 
the  result  of  an  adoption,  one  witness  said  that  the 
adoptee  lost  her  interest  in  her  natural  tarwaad.  Two 
other  witnesses  were  Vaidiks,  to  whom  religious  ques- 
tions were  referred  for  decision.  Of  these,  one  said  :  **  In 
the  case  of  an  adoption  by  a  Nair  the  adoptee  retains 
his  or  her  interest,  in  his  or  her  own  tarwaad  or  not, 
according  to  agreement  entered  into  at  the  time  of 
adoption  between  the  two  families ;  but  among  Malabar 
Brahmans  the  adoptee  does  retain  his  interest  in  his  Illom. 
*  Dwyamushyayana  *  is  the  usual  form  of  adoption  among 
Nambudris.*'  The  other  said  :  **  Among  Nairsif  the  sole 
female  of  a  tarwaad  be  adopted,  she  retains  her  interest 
in  her  natural  tarwaad,  and  also  acquires  interest  as  a 
member  of  her  new  tarwaad." 

Makattftyam  §  209.  Among  families  which  trace  descent  by  sons, 

adoptionB.         three  systems  of  adoption  prevail  (n).     The  first  strongly 

resembles    the    Kritrima,     In   it    "ten   hands,  or  five 

persons  take  part,  viz.y  the  parents  who  adopt,  the  parents 

giving  away,  and  the  boy  given  away.     If  the  boy  should 

(  m)  TliiB  account  is  drawn  from  the  Report  of  the  Travancore  Census  of  1891, 
p.  686. 
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belong  to  the  same  gotra  as  the  adopting  family,  then 
there  is  no  limit  to  the  age  at  which  he  may  be  adopted. 
But  if  he  should  belong  to  a  different  gotra ^  then  the 
adoption  must  take  place  before  he  goes  through  the 
upandyana  ceremony.  The  two  families  are  equally 
entitled  to  the  performance  of  the  funeral  rites  and 
obsequies  by  the  son.*'  In  the  second  form,  the  only 
ceremon}'  consists  in  offering  a  dry  twig  of  the  Ficzis 
religiosa  to  the  God  of  fire  during  the  homum.  A  person 
thus  adopted  only  performs  the  obsequies  of  his  adoptive 
parents,  and  not  those  of  their  ancestors.  The  third  form 
is  resorted  to  only  when  the  direct  line  of  a  man  and  his 
brothers  is  represented  by  an  old  man  or  a  widow. 
*'  Then,  for  the  due  performance  of  their  obsequies,  an 
heir  is  sought  after  from  among  the  distant  sapindas  and 
collateral  relations,  with  the  consent  of  them  all.  The 
person  so  adopted  performs  the  funeral  rites  of  the  old 
man  or  woman,  and  succeeds  to  his  or  her  properties."  I 
presume,  though  it  is  not  stated,  that,  in  the  first  and 
second  kinds,  the  adopted  son  is  heir  to  the  persons  whose 
obsequies  he  celebrates. 

The  practice  among  Nambudris,  that  only  the  eldest  Nambudm 
marries,  necessarily  limits  the  right  of  adoption  to  his  line. 
"  But  if  there  be  any  male  relative  at  all,  however  distant, 
then  he  is  not  entitled  to  the  right  of  adopting.  The 
nearest  and  oldest  relative  must  be  made  to  marry,  and 
thus  preserve  the  family  continuity.  But  if  there  should 
be  no  prospect  of  his  brothers  getting  issue,  and  if  they 
should  give  their  consent  to  the  act,  then  he  may  have 
recourse  to  an  adoption,  to  which  the  consent  of  the  other 
relatives  is  not  necessary.  If,  however,  he  adopts  one  of 
his  distant  relatives,  in  that  case  the  consent  of  all  his 
other  relations,  however  distant,  will  be  necessary ''  (o). 

(o)  Travancore  Census,  1891,  p.  686  ;  Tottakara  Numhudripad  v.  PoovuUy 
Nambudripad,  Mad.  Doc.  185o,  125 ;  Keshadavan  v.  Vasud^van,  7  Mad.,  297. 
In  both  these  cases  the  adoption  was  made  by  a  widow,  and  it  is  quite  pohsible 
thej  were  cases  of  a  Sarvaavara  danam  son-in-law,  ante  §  76 ;  see  Wigram, 
13-15. 
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CHAPTER  VI. 

FAMILY    RELATIONS. 

Minority  and  Guardianship, 
Period  of  §  210.  Minority  Tinder  Hindu  law  terminates  at  the 

nuoonty. 

age  of  sixteen.  There  was,  however,  a  difference  of 
opinion  as  to  whether  this  age  was  attained  at  the  begin- 
ning, or  at  the  end,  of  the  sixteenth  year.  The  Hindu 
writers  seem  to  take  the  former  view  (a),  and  this  was 
always  held  to  be  the  law  m  Bengal  (b).  The  latter  limit 
is  stated  to  be  the  rule  in  Mithila  and  Benares,  and  was 
followed  in  Southern  India  and  apparently  in  Bombay  (c). 
Different  periods  were  also  fixed  for  special  purposes  by 
statutes,  which  it  does  not  come  within  the  scope  of  this 
work  to  discuss.  These  variances  will  soon  lose  all  import- 
ance in  consequence  of  Act  IX  of  1875,  which  lays  down, 
as  a  general  rule  for  all  persons  domiciled  in  British  India 
or  the  Allied  States,  that  in  the  case  of  every  minor  of 
whose  person  or  property  a  guardian  has  been,  or  shall  be, 
appointed  by  any  Court  of  Justice,  and  of  every  minor 
under  the  jurisdiction  of  any  Court  of  Wards,  minority 
terminates  at  the  completion  of  the  twenty-first  year : 
in  all  other  cases,  at  the  completion  of  the  eighteenth 
year  (d).  Where  a  guardian  has  once  been  appointed  by 
a  Court  of  Justice,  minority  will  last  till  21,  whether  the 

(a)  1  Dig.,  293;  2  Dig..  115 ;  Mitakshara  on  Loans,  cited  V.  Darp.,  770;  Dftja 
Bhaga,  iii.,  1,  §  17,  note  ;  Dattaka  Mimamsa,  iv.,  §  47. 

(fc)  1  W.  MacN  ,  103  ;  2  W.  MacN..  220, 28^i, note ;  Callychurn  v.  Bhvggohutty, 
10  B.  L.  R.,  231 ;  S.  C,  19  Suth.,  110;  Mothoor  Mohunw.  Surendro,  1  Cal.,lCl8. 

(«)  W.  MacN.,  ub.  svp. ;  I  Stra.  H.  L.,  72;  2  Stra.  H.  L..  76,  77 ;  Laehman 
V.  Bvpchand,  5  S.  D.,  114  (136) ;  Shtvji  v.  Datu,  12  Bom.  H  C,  281,  290. 

{d)  Khwahxah  v.  Surjv,  8  All  ,  698 ;  Beade  v  Krishna,  9  Mad.,  391.  As  to 
whether  the  appointment  is  complete  until  a  certificate  has  actually  been  iasned, 
bce  under  Bombay  Minors  Act  Xa  of  1&C4  ;  Yehnath  v.  Warvhai^  13  Bom.,  265 ; 
under  Bengal  Act  XL  of  1858 ;  Mvngniram  \.  Mohunt  Oursahai,  16  I.  A.,  196; 
8.  C,  17  Cal.,  847.  A  Collector  appointed  under  Act  XL  of  1858,  a.  7,  is  a  guaxd- 
ian  within  the  meaning  of  Act  IX  of  1876,  b.  3,  but  one  appointed  under  a.  19 
is  not,  17  Cal.,  p.  948. 
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guardian  so  appointed  continues  to  act  or  not,  or  has  or 
has  not  taken  out  a  certificate  (e).  But  where  the  Court 
of  Wards  has  assumed  jurisdiction,  the  disability  of 
minority  only  continues  so  long  as  the  Court  of  Wards 
retains  charge  of  the  minor's  property,  and  no  longer  (/). 
The  Act  is  not  to  affect  any  person  in  respect  of  marriage, 
dower,  divorce,  or  adoption.  Where  the  fact  of  minority 
is  itself  in  dispute,  a  certificate  of  guardianship  is  not 
evidence  of  the  fact,  nor  is  a  horoscope  admissible  for  that 
purpose  ig). 

§  211.  Guardianship^ — The  Hindu  law  vests  the  guard- 
ianship of  the  minor  in  the  sovereign  8,s  parens  patrice. 
Necessarily  this  duty  is  delegated  to  the  child's  relations. 
Of  these  the  father,  and  next  to  him  the  mother,  is  his 
natural  guardian.  In  default  of  her,  or  if  she  is  untlt  to  pider  of  guMd- 
exercise  the  trust,  his  nearest  male  kinsmen  should  be 
appointed,  the  paternal  kindred  having  the  preference 
over  the  maternal  (h).  Of  course,  in  an  undivided  family, 
governed  by  Mitakshara  law,  the  management  of  the 
whole  property,  including  the  minor's  share,  would  be 
vested  in  the  nearest  male,  and  not  in  the  mother.  It 
would  be  otherwise  where  the  family  was  divided  (i).     But 


ianship. 


{e)  Hudra  Frokash  v.  Bholanath  Mukheriee,  12  Cal.,  612 ;  Girish  Chunder  v. 
Abdul  Selam,  14  Cal.,  55 ;  GordlumDasv.  Harivaluhh  Das,  21  Bom.,  281 .  As  to 
the  duration  of  a  guardianfthip  ad  litem,  see  Jwala  Dei  v.  Pirabhu,  ]4  All.,  36. 

If)  Birimohun  Lai  v.  Biidra  Per  hash,  17  Cal.,  944. 

(g)  Saliachunder  t  Mohendro  Laly  17  Cal.,  S49  ;  Ounraj  Kuar  v.  Ablokh 
P«n<i<,  18  All.,  478. 

{h)  Mano,  viii.,  §  27  ;  ix.,  S  146,  190,  191 ;  3  Dig.,  542—644 ;  P.  MacN.,  25 ; 
1  8tra.  H.  L.,  71 ;  2  Stra.  H.  L.,  72—76  ;  Qungama  v.  Chendrappa,  Mad.  Dec.  of 
1869,  100;  1  W.  MacN.,  103;  Mooddookrishna  v.  Tandavaroy,  Mad.  Dec.  of 
1862,  106;  iiuhtaboo  v.  Gunesk,  S.  D.  of  1864,  329.  Under  Mithila  law,  how- 
ever, it  has  been  held  that  the  mother  is  entitled  to  be  guardian  of  the  person  of 
her  minor  son  in  preference  to  the  father.  Juaaoda  v.  ZaUah  Nettya,  6  Cal. ,  48. 
As  to  the  claim  of  the  step-mother,  see  Lukmee  v.  Umurchundf  2  Bor.,  144 
[168];  Bam  Bunsee  v.  Soobh  Koonwaree,  7  Suth.,  321 ;  8.  C,  3  Wym.,  219; 
8.  C.  2  In.  Jur.,  103;  Baee  Sheo  v.  Buttonjee,  Morris,  Pt.  I,  103.  As  to  the 
Punjab,  see  Punjab  Customary  Law,  II,  133.  A  Hindu  mother  cannot  appoint 
a  ^ardian  for  her  child  by  wiu.  Where  she  has  professed  to  do  so,  the  actual 
appointment  must  be  made  under  Act  VIII  of  1890,  ss.  7, 8 ;  Venkayya  v.  Venkata^ 
21  Mad.,  401 ;  see  Pathan  AUkhan  v.  Bat  Pantbai,  19  Bom.,  832.  Where  the 
father  has  appointed  a  guardian  by  will,  no  other  guardian  can  be  appointed 
aader  Act  VIII  of  1890,  s.  7  (8),  until  it  is  established  thut  the  will  is  invalid. 
Sayad  Shahu  v.  Ba/pija^  17  Bom.,  660. 

(»)  AUmelatnmal  v .  ArunacheUamy  3  Mad.  H.  C,  69  ;  Bissanauthv.  Doorga- 
period,  2  M.  Di^.,  49 ;  Oourahkoeri  v.  Qujadhur^  6  Cal.,  219.  But  she  can 
sue  on  his  behalf  if  the  proper  guardian  refuses  to  do  so,  Mokrund  Deb  ▼.  Banse 
Bisaeisnree,  S.  D.  of  1858,  169. 
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this  would  not  interfere  with  her  right  to  the  custody  of 
the  child  itself  (k).  The  husband,  if  of  full  age,  is  the 
guardian  of  his  wife,  and  the  fact  that  she  has  not  attained 
puberty  is  immaterial.  The  practice  that  married  girls 
should  reside  with  their  parents  till  puberty  is  a  matter 
of  special  usage  which  cannot  over-ride  the  husband's 
right  unless  pleaded  and  proved  (I),  The  husband's  rela- 
tions, if  any  exist  within  the  degree  of  a  sapinda,  are 
the  guardians  of  a  minor  widow,  in  preference  to  her 
father  and  his  relations  (w).  A  mother  loses  her  right 
by  a  second  marriage  (n),  and  a  lather  loses  his  right  by 
giving  his  son  in  adoption  (o).  And,  of  course,  any 
guardian,  however  appointed,  may  be  removed  for  proper 
cause  (p).  Little  is  to  be  found  on  the  subject  of 
guardianship  in  works  on  Hindu  law.  The  matter  is 
principally  regulated  by  statute  (q). 
Bight  of  goMtd'  §  212.  The  right  of  the  guardian  to  the  possession 
•TnSior*  ^  of  the  infant  is  an  absolute  right,  of  which  he  cannot  be 
deprived,  even  by  the  desire  of  the  minor  himself,  except 
upon  sufficient  grounds.  In  the  case  of  parents,  especially, 

(k)  Kooldeep  v.  Bajbunsee,  S.  D.  of  1H47,  557. 

i  I)  Akama  v.  Puttaiya,  8  Mysore,  119. 

(m)  Khadiram  llookerjee  v.  Bonwari^  16  Cal.,  684. 

(w)  Baee  Sheo  v.  Buitonjte,  Morri-,  Pt.  I,  108. 

\o)  Lakahmibai  v.  Shridar,  3  Doni.,  1. 

(p)  AUmelammal  v.  Arunachellam,  3  Mad.  H  C,  69;  Oourmonee  v.  Bama- 
soondfvee,  S.  D.  of  1B60,  i  ,  532:  Skinner  v.  Ordr,  14  M.  I  A.,  309;  8.  C  ,  10 
B.L.R.,126;  S.ClTSuth.,  77;  iCawa/jt v.  B»<frfya,  I  All.,  549;  Abaaiv.  Dunne, 
1  All.,  69b. 

(q)  See  Ct.  of  Wards  Acts,  Bene.  Reg.  XXVI  of  1793,  LU  of  lb03,  VI  of  1822; 
M:id.  Reg.  V  of  1804 ;  Act  XX  of  1864  ;  Bengal  Act  IV  of  1870.  Minora  not 
under  Court  of  Wards,  Acts  XL  of  1858,  IV  of  1872.  Education  and  mar- 
riage of  minora.  Act  XXVI  of  1864,  XXI  of  1866,  XIV  of  1868.  Bam  Bun$ee 
V.  Soobh  Koonwaree,  7  Suth.,  321 ;  8.  C,  3  Wym.,  219;  8.  C,  2  In.  Jur.,  198; 
Bamchunder  v.  Brojonath,  4  Cal.,  929.  See  as  to  Procedure,  Act  IX  of  1661 ; 
Guardian  and  Wards  Act,  XIII  of  1874,  VIII  of  1890.  Under  Act  Vni  of 
1890  a  guardian  cannot  be  appointed  of  tiie  property  of  a  minor  who  is  a  member 
of  a  jomt  Hindu  family  under  Mitakshara  law,  and  who  haa  no  separate 
property.  Shamkuar  v.  Mohanunda,  19  Cal.,  801 ;  Jhabbu  Singh  v.  Oanga 
Bishen,  17  All.,  629;  Bandhu  Prasad  v.  Dhiraji,  20  All.,  400;  Oharib  Wlah  v. 
XAaiaA,30I.  A.,166;  8.C.,25  \  11,  407.  But  a  guardian  of  the  person  of  such  a 
minor  maybe  bo  appointed.  Virupakafuippa  v.  Nilgangava,  19  Bom.  F.  B  ,  809. 
The  High  Courts  still  retain  the  powers  confeired  upon  them  by  the  High  Courts 
Act  of  appointing  guardians  to  the  estate  or  person  of  infants,  and  are  not  limited 
by  Act  VlII  of  1890  in  the  exercise  of  those  powers :  re  Jairam  Luxmon,  16 
Bom.,  684.  Where  the  Law  requires  the  appointment  of  a  guardian  under  any 
statute,  no  greater  powers  can  bejexorcised  by  a  guardian  ae  facto  than  would 
have  been. vested  in  him  by  statute,  if  he  had  been  duly  appointed.  Abha$$i 
Begam  v.  Bajroop  Koonwar,  4  Cal.,  88. 
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it  is  obvious  that  the  custody  of  their  child  is  a  matter  of 
greater  moment  to  them  than  the  custody  of  any  article 
of  property.  Cases,  however,  have  frequently  occurred  in 
the  Indian  Courts,  where  the  right  of  a  parent  to  recover 
his  child  has  been  contested,  on  the  ground  that  the  parent 
had  changed  his  religion,  and  was  therefore  no  longer  a  ChMi«e  of  ueii- 

.  pon  by  pftMBt 

fit  guardian  for  his  child  ;  or  that  the  child  had  changed 
its  religion,  and  was  no  longer  willing  to  live  with  its 
parent.  On  the  former  point  it  has  been  decided  that  the 
fact  that  a  father  has  changed  his  religion,  whether  the 
change  be  one  to  Christianity  or  from  Christianity,  is 
of  itself  no  reason  for  depriving  him  of  the  custody  of  his 
children.  It  would  be  different,  of  course,  if  the  change 
were  attended  with  circumstances  of  immorality,  which 
showed  that  his  home  was  no  longer  fit  for  the  residence 
of  the  «hild  (r)  ;  or  if  he  were  applying  to  the  Court  for 
assistance  in  regaining  possession  of  a  child,  whom  at 
the  time  of  conversion,  he  had  voluntarily  given  up  to 
his  relation  for  the  purpose  of  being  brought  up  in  the 
Hindu  religion.  The  Court  would  then  consider  whether 
the  granting  of  his  request  would  be  for  the  benefit  of 
the  infant  (s).  The  case  of  a  change  of  religion  by  the 
mother  might,  however,  be  different.  The  religion  of  the 
father  settles  the  law  which  governs  himself,  his  family, 
and  his  property.  **  From  the  very  necessity  of  the 
case,  a  child  in  India,  under  ordinary  circumstances, 
must  be  presumed  to  have  his  father's  religion,  and  his 
corresponding  civil  and  social  status ;  and  it  is,  therefore, 
ordinarily,  and  in  the  absence  of  controlling  circumstances, 
the  duty  of  a  guardian  to  train  his  infant  ward  in  such 
religion."  Therefore,  where  a  change  of  religion  on  the 
part  of  the  mother  would  have  the  effect  of  changing 
the  religion,  and  therefore  the  legal  statics  of  the  infant, 
the  Court  would  remove  her  from  her  position  as  guardian. 


(r)  B.  V.  BeMonji,  Perry,  O.  C,  91. 

(f)  Miokoond  Lai  v.  Nohodip  Ohund&r,  25  Cal.,  881.  Sach  a  suit  is  not  barred 
by  the  provisions  of  the  Guardian  and  Wards  Act,  VIII  of  1890.  Sharif  a  ▼ 
Mwnekhan,  35  Bom.,  574  contra  ;  Sham  Lai  r.  Bindo,  26  All.,  694. 
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And  the  asserted  wish  of  the  minor,  also,  to  change 
his  religion,  in  conformity  with  that  of  the  mother, 
would  not  necessarily  alter  the  case;  unless,  perhaps, 
where  the  advanced  age  of  the  minor,  and  the  settled 
character  of  his  religious  convictions  would  render  it  im- 
proper, or  impossible,  to  attempt  to  restore  him  to  his 
former  position  {t).  The  right  of  a  father  to  direct  the 
religion  in  which  his  children  shall  be  brought  up  is  so 
inseparable  from  his  character  as  parent,  that  he  cannot  be 
bound  by  an  agreement  renouncing  the  right,  even  though 
the  agreement  is  made  before  marriage  and  was  a  sine  qud 
non  to  the  marriage  taking  place  (w).  But  where  the  father 
has  allowed  his  agreement  to  be  acted  on  during  his  life, 
and  has  died  without  expressing  any  contrary  wish,  these 
circumstances  will  be  taken  into  consideration  as  showing 
that  he  had  abandoned  any  desire  that  his  children  should 
be  brought  up  in  his  own  religion,  especially  if  it  appears 
that  it  would  be  for  their  temporal  benefit  to  continue  in 
the  religion  of  their  mother  (v). 
ChuunB  of  reii-  §  213.  The  case  of  a  child  voluntarily  leaving  its  parents 
has  frequently  occurred  where  there  has  been  a  conversion 
to  Christianity.  It  seems  at  one  time  to  have  been  the 
practice  of  the  Courts  of  Calcutta  and  Madras  to  allow  the 
child  to  exercise  his  discretion,  if,  upon  a  personal  exami- 
nation, they  were  satisfied  that  his  wish  was  to  remain 
away  from  his  parents,  and  that  he  was  capable  of 
exercising  an  intelligent  judgment  upon  the  point.  The 
contrary  rule  was  for  the  first  time  laid  down  by  the 
Supreme  Court  of  Bombay,  when  they  directed  a  boy 
of  twelve  years  old  to  be  given  back  to  his  father,  and 
refused  to  examine  him  as  to  his  capacity  and  knowledge 
of  the  Christian  religion,  or  as  to  his  wish  to  remain  with 
his  Christian  i  nstructors  (w) .    This  course  was  approved  by 

(t)  8kinn»r'^~drds,  14  M.  I.  A.,  809  ;    S.  C.^  10  B.   L.  R.,  125 ;   8.  C, 
17  Suth.,  77. 


(u)  Re  Agar  EUia,  10  Ch.  D  ,  49.    This  right  of  the  father  continues  ia 
England  till  the  child  is  21.     Re  Agar  EUis,  24  Ch.  D.,  817. 
(v)  Re  Clarke,  21  Ch.  D.,817  ;  re  Violet  Nevin,  2  Ch.  (1691),  299  ;  re  McGraih, 


1  Ch.  (1898),  148. 
{to)  K,  V.  Ne$biti,  Perry,  O.  C,  108. 
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Mr.  Justice  Pattesony  to  whom  Sir  Erskine  Perry  referred 
the  point  (x).  That  decision  was  followed  in  the  Supreme 
Court  of  Madras  in  1858,  in  the  case  of  KiUloor  Narrain- 
swamy  (y),  when  Sir  Christopher  Bawlinson  and  Sir  Adam 
Bittleston  decided  that  a  Hindu  youth  of  the  age  of  four- 
teen, who  had  gone  to  the  Scottish  missionaries,  should  be 
given  up  to  his  father,  though  he  had  become  a  convert  to 
Christianity,  and  was  most  anxious  to  remain  with  his 
new  protectors.  A  similar  decision  was  given  in  Calcutta 
in  18»53,  by  Sir  Mordaunt  Wells,  where  a  boy  of  fifteen 
years  and  two  months  had  voluntarily  gone  to  reside  with 
the  missionaries  (z).  All  these  cases  were  lately  examined 
and  afl&rmed  by  the  Madras  High  Court,  which  held  that 
under  Act  IX  of  1875  the  period  of  parental  control  and 
custody  lasted  until  18  (a).  It  may  also  be  observed  that 
it  is  a  criminal  offence  under  the  Indian  Penal  Code 
to  entice  from  the  keeping  of  its  lawful  guardian  a  male 
minor  under  the  age  of  fourteen,  or  a  female  minor  under 
the  age  of  sixteen  (b), 

§  214.  More  recently  the  Indian  Courts,  following  the  Reoentdeoigioiit. 
rules  of  equity  as  administered  in  England,  have  refused 
to  give  effect  to  any  inflexible  application  of  paternal 
rights  over  minor  children.  The  English  practice,  as 
deduced  from  recent  cases,  is  laid  down  as  follows  in 
Seton  on  Decrees  (c).  **  In  equity  a  discretionary  power 
has  been  exercised  to  control  the  fathers*  or  guardians* 
legal  rights  of  custody,  where  their  capricious  exercise 
would  materially  interfere  with  the  happiness  and  welfare 
of  the  child,  or  where  such  rights  have  been  forfeited  by 
misconduct  or  acquiescence,  or  where  the  father  has  so 
conducted  himself,  or  is  placed  in  such  a  position  as  to 

(ar)  16..  p.  109. 

iy)  Not  reported.    I  was  coansel  for  the  missiomtrios  in  the  case. -J.  D.  M. 

(z)  Re  Himnauth  Bo$e^  1  Hyde,  111. 

(a)  Beade  v.  Krithna^  9  Mad.,  391.  No  agreement  by  which  a  parent  Bnr- 
renders  to  another  the  right  to  the  custody  of  the  child  is  binding,  and  in 
this  respect  the  mother  of  an  illegitimate  child  is  in  the  same  position  as  tl^e 
father  of  one  ihat  is  legitimate.     Beg.  v.  Bamordo,  A.  C.  (1891),  88b. 

(()  I.  P.  C,  §  361,  363.  The  consent,  or  wish,  of  the  minor  is  quite  im- 
mnterial      Beg.  v.  Bhungee,  2  Suth.  Cr.,  r> ;  Beg.  v.  Sooku,  7  Snth.  Cr.,  36 

(c)  II,  8H4.,  Beg.  v.  OyngalU'l^-  B.  (1893), 232;  re  Newton,  1  Ch.  (1896),  740 ; 
re  A  and  B,  1  Ch.  (1897),  786. 
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render  it  not  merely  better  for  the  children,  but  essential 
to  their  welfare  in  some  very  serious  and  important 
respect  that  their  rights  should  be  superseded  or  interfered 
with.**  In  the  first  case,  which  arose  in  Bombay,  the  giri 
was  fifteen,  of  Hindu  birth,  but  had  been  left  by  her 
mother  for  eight  years  in  an  American  Mission,  where  she 
had  become  a  Christian,  and  had  been  trained  up  to  earn 
her  own  living  as  a  teacher  (d).  In  the  second  case, 
the  parents  who  were  Chinese  had,  when  about  to  leave 
Calcutta,  handed  over  their  infant  daughter  to  a  converted 
Chinaman  and  his  wife  to  be  adopted  by  them,  and 
brought  up  as  a  Christian.  They  returned  in  a  year  and 
six  months  when  the  child  was  nine  years  old,  and 
demanded  it  back  again  (e).  In  the  third  case,  also  from 
Calcutta,  a  Hindu  father  on  his  conversion  to  Christianity, 
left  his  son  with  its  Hindu  uncles  to  be  brought  up  as  a 
Hindu.  When  he  tried  to  regain  possession  of  the  child 
it  was  twelve  or  thirteen  years  old,  having  been  apparently 
four  or  five  years  in  their  charge  (/).  In  all  these  cases 
there  had  been  a  voluntary  abandonment  of  parental 
rights.  The  child  had  remained  long  enough  in  its  new 
home  to  form  new  habits  ;  and,  from  a  worldly  point  of 
view,  the  child  would  undoubtedly  have  suffered  by  being 
restored  to  its  parent.  In  the  first  two  cases  there  were 
strong  reasons  to  suppose  that  the  parent  was  acting 
entirely  with  some  indirect  motives  for  his  own  benefit. 
In  all,  the  application  was  refused  on  the  ground  that  the 
Court,  in  the  circumstances,  was  bound  to  consider  what 
was  most  for  the  benefit  of  the  minor.  In  the  Bombay 
case  Bayley,  J.,  seemed  to  think  that  a  boy  at  14  or  a  girl 
at  16  was  old  enough  to  choose  its  own  residence.  There 
is  nothing  in  any  of  these  decisions  to  countenance  the 
idea  that  a  minor  under  this  age  could  voluntarily  leave  or 
could  be  taken  away  from  a  parent  who,  however  mean 
his  position,  was  honestly  endeavouring  to  perform  his 
duties  to  his  child,  or  that  the  fact  that  he  had  changed 

{d)  Re  Saithri,  16  Bom.,  807.  («)  Re  Joshu  A8$am,  213  Cal.,  390. 

(/)  Mokoond  Lai  v.  Nobodip  Chunder,  26  Cal.,  881. 
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his  religion,  or  that  the  child  wanted  to  adopt  a  new 
religion,  could  be  any  ground  for  depriving  him  of  his 
rights  over  his  child. 

§  215.  Exactlv   such   a    case    did,    however,   rise   in  <>^  of  c^ 

*  tlAn    00]lT6rt  IB 

Mysore,  and  the  decision,  though  it  would  certainly  not  Uywatt. 
be  followed  in  British  India,  deserves  consideration  from 
the  influence  it  may  exercise  in  Native  States.  The  facts 
of  that  case  were  simple.  The  suit  was  brought  by  a 
father  to  recover  possession  of  his  infant  children — one  a 
child  at  the  breast,  and  the  other  a  girl  of  about  two  years 
old — who  had  been  carried  away  from  him  by  their 
mother.  He  had  become  a  convert  to  Christianity  by 
baptism  on  the  22nd  November,  and  his  wife  had  deserted 
him,  carrying  the  children  with  her  on  the  27th.  An 
allegation  that  she  had  joined  him  in  his  conversion  was 
denied  by  her,  and  found  against  as  a  fact.  There  is 
nothing  in  the  report  to  show  the  social  position  of  the 
parties,  or  what  property,  if  any,  the  father,  while  uncon- 
verted, possessed,  or  was  interested  in  as  a  coparcener  or 
otherwise.  It  was  held  by  the  Chief  Court  of  Mysore 
{Ramachendra  Iyer  and  Kristna  Murti,  JJ.,  Thumboo 
Chetty,  C.  J.,  dissenting)  that  the  father  was  not  entitled 
to  the  custody  of  his  children  (g).  The  legal  conditions, 
under  which  the  case  was  argued,  were  these :  that  Act 
XXI  of  1850  (Freedom  of  Heligion)  had  not  been  extended 
to  Mysore ;  that  the  Native  Converts*  Marriage  Dissolu- 
tion Act,  XXI  of  1866,  had  been  so  extended,  and  that 
the  Government  had,  by  executive  proceedings,  in  a 
case  in  which  Hindus  had  disputed  the  right  of  Native 
Christians  to  make  use  of  a  well,  ''  affirmed  the  principle 
that  a  mere  change  of  religion  did  not  deprive  a  citizen  of 
the  civil  rights  or  social  status  he  possessed  prior  to  his 
changing  his  religion.'*  The  rule  of  procedure  governing 
the  Court  was  laid  down  by  the  11th  section  of  the  Chief 
Court  Regulation  as  follows  : — 

"  Where  in  any  suit  or  proceeding  it  is  necessary  for  the 

ig)  Dasapa  y.  Chikama,  17  Mysore,  324. 


Digitized  by 


Google 


380  MINORITY   AND   OUABDIAN8HIP.  [CHAP.  VI, 

Chief  Court  to  decide  any  question  regarding  succession, 
inheritance,  marriage,  or  caste,  or  any  religious  usage  or 
institution,  (a)  the  Hindu  law  where  the  parties  are 
Hindus,  or  (6)  any  custom  if  such  there  be,  having  the 
force  of  law  and  governing  the  parties  or  property  con- 
cerned, shall  form  the  rule  of  decision  unless  such  law, 
or  custom,  has,  by  legislative  enactment,  been  altered  or 
abolished  (c).  In  cases  where  no  specific  rule  exists,  the 
Chief  Court  shall  act  according  to  justice,  equity,  and 
good  conscience.*' 

Kristna  Murti,  J.,  who  pronounced  the  leading  judg- 
ment, admitted  that  the  case  must  be  governed  by  the 
last  rule.  .The  ratio  decidendi  of  his  judgment  will  be 
found  in  the  following  passages  : — "  The  rules  of  other 
systems  of  jurisprudence  that  a  child  belongs  to  his  father, 
and  that  he  should  be  educated  and  brought  up  in  the 
religion  of  the  father,  do  not  seem  to  apply  where  the 
father  has  done  something  which  the  law  declares  shall 
sever  him  from  all  existing  ties"  (p.  342).  "A  Hindu 
son  owes  as  much  to  his  grandfather  and  great-grand- 
father in  his  observance  of  ancestral  rites  as  to  his  own 
father.  According  to  accepted  Hindu  notions,  a  father 
is  one  of  the  three  fore-fathers  or  ascendants  in  one  group, 
and  all  the  three  are  equally  interested  in  the  religion  of 
the  son.  We  are  now  dealing  with  Hindu  children,  and 
as  applied  to  them  the  rule  that  their  religion  should  be 
that  of  their  father  must  be  read  in  an  extended  sense,  so 
as  to  include  the  religion  of  all  three  of  their  ascendants. 
The  father  has  no  right  by  his  act  of  conversion  alone  to 
do  anything  derogatory  of  his  son's  usefulness  to  his 
grandfather  and  great-grandfather  *'  (p.  346).  **  Whatever 
we  may  do,  we  ought  not  to  place  them  in  a  manifest 
disadvantage.  The  rule  of  the  father's  religion  must  be 
construed  so  as  to  mean  his  religion  before  conversion,  or 
that  of  the  infant's  grandfather  and  great-grandfather. 
The  father's  right  to  the  custody  of  his  child  ought  not 
to  entail  upon  the  infant  any  sacrifice,  social,  religious  or 
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temporal,  and  no  father  has  a  right  to  change  the  position 
of  an  infant  to  his  prejudice  after  his  birth  by  anything  he 
may  do"  (p.  348).  Another  argument  was  derived  from 
the  provisions  of  Act  XXI  of  1866,  ss.  27,  28,  and  from  the 
fact  that  the  mother  would  necessarily  be  deprived  of  the 
society  of  her  children,  which  it  was  said  was  contrary 
to  the  principles  laid  down  by  Sir  James  Hannen  in 
D' Alton  V.  D*  Alton  (h).  '*  With  regard  to  the  rights  of  the 
petitioner  the  principle  which  guides  the  Court  is,  that 
the  innocent  party  shall  suffer  as  little  as  possible  from  ' 
the  dissolution  of  the  marriage,  and  be  preserved  as  far  as 
the  Court  can  do  so,  in  the  same  position  in  which  she 
was  while  the  marriage  continued — first  by  giving  her 
a  sufficient  pecuniary  allowance  for  her  support,  and, 
secondly  f  by  providing  that  she  should  not  be  deprived  of  the 
society  of  her  children  unnecessarily."  Sir  R.  J.  Phillimore 
thought  "  that  the  first  duty  of  the  Court  is  to  consider 
what  is  for  the  benefit  of  the  children  "  (pp.  349 — 351). 

§  216.  It  may  be  doubted  whether  this  argument,  Discusgion  of 
however  plausible  and  ingenious,  is  satisfactory.  It  is  °*^* 
quite  clear  that  apostasy  from  Hinduism  operates  as  a 
complete  severance  of  the  offender  from  the  Hindu  com- 
munity and  destroys  all  legal  rights  which  he  may  possess 
under  Hindu  law.  He  could  not  sue  for  an  inheritance 
or  a  partition,  and  it  may  be  that,  if  he  held  property 
as  member  of  a  joint  family,  his  coparceners  might  bfe 
able  to  oust  him  from  a  joint  interest  which  Hindu  law 
would  no  longer  recognise.  But  though  apostasy  may 
make  a  man  an  outcaste,  it  does  not  make  him  an  outlaw. 
When  Hindu  law  has  done  its  worst,  he  may  still  appeal 
to  the  rules  of  justice,  equity,  and  good  conscience.  It 
cannot  be  suggested  that  anyone  can  plunder  his  house, 
or  expel  him  from  his  land.  It  probably  would  not  be 
asserted  that  anyone  who  met  his  child  out  of  doors 
could  take  possession  of  it,  and  hold  it  in  defiance  of 

him.     The  Court  does  not  rest  its  judgment  on  anything 
_______  ___^__ 
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leBs  than  high  views  of  equity.  The  first  is,  that  the 
father  will  be  depriving  his  own  ancestors  of  the  religioiis 
advantages  which  they  may  procure  hereafter  from  the 
ceremonial  services  of  his  own  children.  If  he  may 
lawfully  deprive  them  of  his  own  services,  it  seems  difficult 
to  see  why  he  may  not  also  deprive  them  of  the  rather 
less  effective  sei-vices  of  his  children.  But  no  Court  of 
Equity,  such  as  those  to  which  the  learned  judge  appeals, 
would  ever  think  of  curtailing  an  admitted  legal  right, 
because  its  lawful  exercise  might  trench  on  the  happiness 
of  ancestors  who  had  passed,  or  when  they  passed,  into 
another  world.  As  regards  the  children,  the  rule  asserted 
that  **  no  father  has  a  right  to  change  the  position  of  an 
infant  to  his  prejudice  after  his  birth  by  anything  he 
may  do  **  is  too  wide.  It  must  at  once  be  limited  to 
acts  of  an  unlawful  and  immoral  or  inequitable  character. 
Suppose  a  father  gives  up  an  estate  to  which  he  discovers 
that  he  has  no  legal  title,  or  resigns  a  lucrative  office 
to  become  a  Missionary  in  China,  would  any  Court 
take  his  children  from  him  ?  When  it  is  said  that  the 
father's  right  of  custody  ought  not  to  entail  upon  the 
infant  any  sacrifice,  social,  religious  or  temporal,  it  rests 
on  no  foundation  of  fact.  It  is  of  course  absurd  to  talk  of 
the  religious  sacrifice  of  babies,  the  eldest  of  whom  was 
not  three  years  old.  As  to  social  and  temporal  sacrifices, 
the  learned  judge  seems  to  forget  that  the  very  act, 
which  exiled  the  plaintiff  from  the  Hindu  community, 
introduced  him  to  another,  where  his  act  was  looked 
upon  as  meritorious  and  laudable.  It  is  singular  that, 
in  using  this  argument,  it  did  not  occur  to  him  that  the 
Chief  Justice,  who  presided  at  the  hearing,  was  himself 
a  Native  Christian,  whose  change  of  religion  had  not 
prevented  him  reaching  the  highest  offices  in  a  Native 
State.  As  regards  the  rights  of  the  wife,  the  answer  is 
equally  obvious.  The  judgment  quoted  referred  to  the 
case  of  a  wife  who,  by  the  illegal  and  immoral  acts  of  her 
husband,  was  compelled  to  break  off  all  intercourse  with 
him.     It  can  have  no  application  to  the  case  of  a  wife, 
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who,  in  her  own  interests,  abandons  her  husband  for  a 
line  of  conduct  on  his  part  which  the  Court  is  not  allowed 
to  consider  as  either  illegal  or  immoral.  The  Act  XXI  of 
1866  recognises  the  fact  that  no  wife,  who  does  not  share 
her  husband's  convictions,  ought  to  be  forced  to  share  the 
fate  of  an  outcast  which  he  has  conscientiously  accepted. 
The  act  is  framed  for  her  benefit,  but  it  contains  nothing 
to  show  that,  if  she  elects  to  deprive  him  of  her  own 
society,  she  has  also  a  right  to  deprive  him  of  the  society 
of  his  children. 

§  217.  The  mother  is  the  natural  guardian  of  an  iiie«tim4t&^ 
illegitimate  child.  But  where  she  has  allowed  the  child  to 
be  separated  from  her  and  brought  up  by  the  father,  or  by 
persons  appointed  by  him,  the  Court  will  not  allow  her 
to  enforce  her  rights.  Especially  if  the  result  would  be 
disadvantageous  to  the  child  by  depriving  it  of  the 
advantages  of  a  higher  mode  of  life  and  education  (i). 
Her  own  continued  immorality  would  of  itself  be  a 
sufficient  reason  against  handing  over  to  her  a  child 
which  was  otherwise  properly  provided  for  (k). 

§  218.  The  Contractual  acts  of  a  minor  are  governed  Effect  of  co«. 
by  the  provisions  of  the  Indian  Contract  Act  IX  of  1872, 
but  until  very  recently  that  Act  has  been  interpreted  by 
the  Courts  in  India  as  if  it  had  not  altered  the  doctrines 
of  the  Common  law.  In  1902,  however,  the  question  was 
fully  discussed  by  the  Judicial  Committee,  and  it  was 
held  that  upon  the  true  meaning  of  ss.  2, 10  and  11  of  that 
Act  the  contract  of  a  minor  was  absolutely  void  and  not 
merely  voidable,  and  that  even  if  he  had  been  supplied 
with  necessaries  suited  to  his  condition  in  life  no  remedy 
could  be  obtained  against  himself  personally,  though 
under  s.  68  the  person  who  supplied  the  articles  would  be 
entitled  to  be  reimbursed  from  his  property  (l).  Under 
s.  183  no  minor  can  employ  an  agent,  but  a  person  upon 

(f)  Ex  parte  lutiazzoon  NUsa  Begam^  2  N.  C,  271  ;  R.  v.  Fletcher,  Perry, 
O.  C,  109;  Mittihhayiv.  Kottekarati,yieidi.l>ec.  of  1860,  154;  Lai  Das  v. 
NekunjOj  4  Cal.,  374  ;  Kariyadwn  Pokkar  v.  Kayat  Beeran,  19  Mad.,  461 . 

(k)   yenkamma  v.  Saviiramma^  12  Mad.,  67. 

{I)  Mohori  Bihee  v.  Dhurmodas,  30  I.  A.,  114  ;  S.  C,  30  Cal.,  539. 
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whom  the  law  confers  an  authority  to  act  as  his  agent  can 
bind  the  minor,  so  long  as  he  only  exercises  the  authority 
for  the  purposes  for  which  it  is  conferred.  Hence 
contracts  for  such  purposes  will  bind  him  when  made 
by  his  guardian,  though  his  name  is  not  mentioned  (w). 
He  will  also  be  bound  by  the  act  of  his  guardian,  in  the 
Power  of  management  of  his  estate,  when  bona  fide  and  for  his 

'^faat  *°  interest,  and  when  it  is  such  as  the  infant  might  reasonably 
and  prudently  have  done  for  himself,  if  he  had  been  of 
full  age  (n).  But  not  where  the  act  appears  not  to  have 
been  for  his  benefit  (o)  and  the  person  who  so  deals  with 
the  guardian  is  bound  to  enquire  into  the  property  of  his 
act  (p).     And  where  the  act  is  done  by  a  person  who  is 

{m)  Ranmal  Sinji  v.  VadUcd,  20Bom.»  61,  p.  70;  Murari  v.  Tayana^  70 
Bom.,  286,  contra  if  not  necessary  or  manifestly  beneficial.  Sundararaja  v. 
Pattanathuaanii,  17  Mad.,  306. 

(n)  Cauminany  v.  Perumma,  Mad.  Dec.  of  1885,  99 ;  Temmakal  v.  Subbam- 
nuU,  2  Mad.  H.  C,  47;  Manishankar  v.  Bai  Muli,  12  Bom.,  666  ;  Nathuram  v. 
Shoma  Chhagan,  14  Bom.,  662  ;  Kumuroodd^en  v.  Shaikh  BhadoOt  II  Suth., 
184  ;  Makbul  v.  SHmaii  Maimad,  3  B.  L.  R.  (A.  C.  J.),  64  ;  S.  C,  11  Snth..  396; 
Ooorooperaad  v.  Mudduvy  S.  D.  of  1856,  980 ;  Soonder  Narain  v.  Bennud  Ram, 
4  Cal.,  76 ;  Boshan  Singh  v.  Har  Kishan,  3  All.,  535  ;  Sikher  Chund  v.  Dul- 
putty,  6  Cal.,  363 ;  Nirvanaya  v.  Nirvanaya,  9  Bom. ,  366.  See  as  to  a  guardian's 
power  of  leasing,  Nubokishen  v.  Kaleepersad,  S.  D.  of  1859,  607  ;  Gopeenoth  v. 
MamjeewuHf  i6.,  913;  Beebee  Sowlutooniaa  v.  Bobt.  Savi,  ib.,  1576;  Subra- 
ma^nta  Ayyar  v.  Arumuga  Chettu,  26  Mad.,  330.  See  also  as  to  contracts  re- 
quiring statutory  sanction,  Debi  Dutt  v.  Subodra,  2  Cal.,  283.  Manji  Bam  t. 
Tara  Singh,  3  All.,  852;  Doorga  Persad  v,  Keaho  Period,  9  I.  A.,  27  ;  S.  C,  8 
Cal.,  666  ;  Bai  Balkriahna  r.  Mt.  Ma9u?na  Bibi,  9 1.  A.,  1S2 ;  S.  C,  6  All.,  142; 
Dunput  Singh  v.  Shoobudra,  8  Cal., 620;  Harendra  Narain  v.  Moran,  16  Cal., 
40 ;  nhupendro  Narayan  v.  Nemye  Chand,  15  Cal.,  627  ;  Girraj  Baksh  v.  Rati 
Hamid,  9  All.,  340,  as  to  dealings  with  the  property  of  a  minor  by  a  guardian 
wiohout  sanction  of  Court,  Act  VIII  of  1890,  s.  29,  Lata  Hurro  v.  Basarutk, 
26  Cal.,  909 ;  Dattarom  v.  Gungaram,  23  Bom.,  287  ;  Tejpal  v.  Gangm,  25  All., 
69  ;  Gharib  Ullah  v.  Khalak,  30  I.  A.,  165  ;  8.  C,  25  All.,  407.  as  to  the  power  of 
a  guardian  when  carrying  on  an  ancestral  trading  establishment,  Bampertab  v. 
Foolibai,  20  Bom.,  767,  p.  777.  Documents  executed  by  a  Hindu  widow  who 
described  herself  as  '*  mother  of  A,  minor,"  were  held  in  the  absence  of  evidence 
to  the  contrai-y,  to  be  executed  by  her  in  her  capacity  as  (guardian  of  the  infant, 
Watson  V.  Sham  Lai  Mitter,  14  I.  A.,  173;  S.  C,  15  Cal.,  8.  As  to  the  power  of 
the  committee  of  a  Innatic,  see  Abilakh  Bhagut  v.  Bhekhi  Mahto,^  Cal.,  864  ; 
Anpumnbai  r.  Durgapa,  20  Bom.,  150. 

(o)  Sambasivien  v  Kristnien,  M&d.  Dec.  of  1868,  252;  Nawab  Syud  Athru- 
fooddeen  v.  Mt  Sftama  Soonderee,  S.  D.  of  1^53,  581  ;  Nubokiahen  v.  Kaleeper- 
tad,  S.  D.  of  1859,  607  ;  Lalla  Bunseedhur  v.  Koovwar  Bindeaeree,  10  M.  I.  A., 
464 ;  Sonuv.  Dhondu,  28  Bom.,  330 ;  Mahomed  v.  Sakatwat,mi.  A.,  190  ;  8.  C, 
23  AH.,  394.  See  as  to  suits  for  specific  performance  by  or  against  an  infant,  on 
contracts  entered  into  by  guardian  Fatimn  Bibi  v.  Debnauth  Shah,  20  Cal., 
608;  Jugulkiahori  v.  Ananda  La!,  22  Cal.,  545;  Krishna^ami  \ .  Siindarap- 
pay  ah,  18  Mad.,  416. 

(^)  DaXibai  y.  Gopebai,  26  Bom.,  433.  See  as  to  carrying  out,  after  the  removal 
of  a  personal  disability,  a  contract  which  was  agreed  upon  while  the  disabihty 
lasted,  Gregaon  v.  Aditya  Deb,  16  I.  A.,  221 ;  S.  C,  17  Cal  ,  223.  Where  it 
is  open  to  a  minor  to  repudiate  a  contract  after  attaining  majority,  the  vepudia* 
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not  his  guardian,  but  who  is  the  manager  of  the  estate  in 

which  he  has  an  interest,  he  will  equally  be  bound,  if 

under  the  circumstances  the  step  taken  was  necessary, 

proper,  or  prudent  (q).     It  has  been  held  that  a  guardian 

has  authority  to  pay  a  debt  barred  by  the  statute,  if  uj^^t*^^ 

really  due  (r).     A  widow  certainly  may,  but  that  is  on 

accoimt  of  her  religious  duty  to  satisfy  her  husband's 

debts  {post  §  634).     It  has  been  held  that  an  ordinary 

manager  of  a  Hindu  family  cannot,  as  such,  and  without 

special  authority,  revive  by  acknowledgment  a  debt  that 

is  already  time-barred  {$).     A  fortiori,  it  would  appear 

that  he  could  not  pay  it,  and  the  guardian,  who  is  a 

mere  trustee,  can  still  less  do  so.     In  the  same  case  it 

was  held  that  a  manager  had  the   same   authority  to 

acknowledge  an   existing   debt   that   he    had   to   create 

debts.     This  doctrine  was  extended  by  the  Madras  Court 

to  the  case  of  the  guardian  of  a  minor  (t)  ;  but  in  this 

respect  the  Calcutta  High  Court  disagreed  on  the  ground 

that  the  guardian  of  a  minor  cannot  be  considered  his 

agent   within  the  meaning  of  s.  19  of  the  Limitation 

Act  (u).     The  Bombay  High  Court  for  some  time  took  the 

same  view,  but  subsequently  on  reference  to  the  Full 

Bench,  held  that  the  guardian  of  a  minor,  acting  properly 

for  his  benefit,  was  his  agent  within  the  meaning  of  the 

statute  (v). 


iion  mast  be  made  within  a  reasonable  time  after  his  coming  of  age.  Carter 
V.  SiUer,  2  Oh.  (1892),  278 ;  afd.  A.  C.  (1893),  360 ;  re  Jcmes,  23  Ch.  (1893),  461. 
A  ratification  will  be  of  no  effect,  if  the  property  has  already  passed  away  from 
the  person  who  ratifies  the  transaction,  Lallah  Bawuth  v.  Chandee^  S.  D.  of 
1868,  812. 

(q)  Hunoomanpersaud  v.  Mt.  Babooee,  6  M.  I.  A.,  893 ;  Mohanund  Mondul 
T.  Nafur  Mondul,  26  Cal.,  820;  Balaji  Narayen  v.  Nafui,  27  Bom.,  287.  So 
held  also  in  a  case  where  the  joint  member  was  a  lunatic,  and  the  manager  had 
no  certificate  under  Act  XXXV  of  1858,  Karti  Chvnder  v.  BisKeshwar 
Qaswamif  25  Cal.  F.  B.,  585.  As  to  the  acts  of  a  de  facto  guardian,  see 
Majidan  v.  Bau  Narain,  26  All.,  22. 

(r)  Choudhry  Chuttersal  v.  Government ^  3  Suth.,  57. 

(f)  Chinnaya  v.  Qurunathan,  6  Mad.  F.  B.,  169 ;  Bhasker  Taiya  v.  VijaXal 
Nathu,  17  Bom.,  512. 

(t)  Sobhanadri  v.  SriramulUj  37  Mad.,  221 ;  follcl.  Subramania  Ayyar  v. 
Arumuga  Ohetty,  26  Mad.,  830. 

(tt)  Wajibun  v.  Kaden  Buksk,  18  Cal.,  292. 

(v)  Bammal  Singji  v.  Vadilal^  20  Bom.,  61,  p.  74;  Annapagauda  v.  Keru^ 
96  Bom.,  221. 
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Oannotbind  §  219.     In  all  cases  the  power  of   the   guardian   or 

^^ntSij.  manager  is  limited  to  the  disposal  of  the  estate  with 
which  he  is  entrusted.  He  cannot  bind  the  minor  by  any 
purely  personal  covenant.  For  instance,  a  guardian  in 
order  to  pay  oflf  a  charge  upon  the  estate  sold  part  of  it, 
and  was  held  to  have  acted  properly  in  so  doing.  The 
part  was  sold  as  free  of  all  Government  claim  for  revenue, 
and  naturally  fetched  a  higher  price  on  that  account. 
The  conveyance  contained  a  covenant  binding  the  minor 
and  his  heirs  to  indemnify  the  purchaser  against  any 
claims  for  revenue  which  the  Government  might  make  at 
any  future  time,  and  provided  that  the  amount  of  such 
indemnity  should  be  a  charge  upon  the  unsold  portion  of 
the  estate,  and  should  also  be  payable  personally  by  the 
vendor  and  his  heirs.  After  the  termination  of  the 
minority  Government  assessed  the  land,  and  an  action 
was  brought  upon  the  covenant  by  the  purchaser.  The 
Privy  Council  held  that  the  personal  covenant  was  not 
binding  on  the  minor  after  he  attained  majority,  such 
a  covenant  being  beyond  the  guardian's  powers.  They 
thought  that  possibly  it  might  bind  the  land,  as  the  result 
of  the  covenant  was  to  save  part  of  the  land  which  would 
otherwise  have  to  be  sold.  It  was  unnecessary  to  decide 
this  point,  as  under  a  special  statute  the  land  was  made 
free  from  incumbrance  (w).  The  following  case  was 
decided  on  the  same  principle  :  The  suit  was  founded 
upon  an  alleged  agreement  by  one  Durga  Pershad  to 
maintain,  educate  and  bring  up  one  Bamanuj  Dyal,  son 
of  Ganga  Saran,  and  to  constitute  him  his  heir.  Before 
the  alleged  agreement  Durga  Pershad  had  kept  Bamanuj 
Dyal,  who  was  his  sister's  son,  in  his  house,  and  had 
formed  a  strong  attachment  to  him.  The  agreement  was 
made  to  induce  Ganga  Saran  to  give  up  his  intention  of 
taking  the  boy,  and  educating  him  in  his  own  way.  The 
father  yielded.  "  I  finally  left  the  boy,  saying  that  I 
waived  all  claim  to  the  boy,  and  the  thought  of  taking 

iw)  Waghela  Baj  SanH  v.  Shskh  Mculudin,  14  I.  A.,  89 ;  S.  C,  11  Bom.,  561 ; 
Banmalaingji  v.  VadiUu,  20  Bom.,  61. 
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him  did  not  remain  in  my  mind."  No  deed  or  will  was 
executed  by  Durga  Pershad,  and  on  his  death  the  property 
was  taken  by  his  widows,  as  heirs.  The  Judicial  Com- 
mittee held  that  there  was  no  contract  or  agreement, 
only  an  expectation  on  each  side.  Ganga  Saran  could 
only  bind  Bamanuj  during  his  minority  and  it  was 
improbable  that  Durga  could  have  entered  into  an  absolute 
agreement  to  make  Ramanuj  his  heir,  when  the  latter  was 
under  no  obligation  to  remain  with  him  after  attaining 
majority  (x). 

Where  the  act  is  done  by  a  person  in  possession  of 
property,  who  does  not  profess  to  be  acting  on  behalf  of 
the  minor,  but  who  claims  to  be  independent  owner,  and  to 
be  acting  on  his  own  behalf,  it  will  not  bind  the  infant 
who  is  really  entitled  (y) . 

Of  course  the  objection  to  an  acton  the  groucd  of 
minority  must  be  taken  by  the  minor  himself.  Those  who 
deal  with  him  are  always  bound,  though  he  may  not  be  (z). 

Where  a  minor  on  coming  of  age  sues  to  set  a  sale  or  Equities  on 
mortgage  aside,  he  is  bound  to  refund  the  purchase  money, 
when  his  estate  has  benefited  by  it,  or  to  hold  the  property 
charged  with  the  amount  of  debt  from  which  it  has  been 
freed  by  the  sale  (a).  But  the  authorities  cited  in  this 
and  the  preceding  paragraph  must  now  be  limited  to  cases 
where  the  contract  was  made  by  some  one  who  was  prima 
facie  entitled  to  bind  the  minor.  Where  the  contract 
relied  on  has  been  made  by  the  minor  himself  it  is  void  ab 
initio,  {ante  §  218)  and  therefore  can  form  no  consideration 
which  would  render  the  agreement  binding  on  the  other 
party.     Nor  can  it  raise  any  equities  against  the  minor. 

ix)  Lala  NarcUn  v.  Lala  Bamanuj,  26  I.  A  ,  46 ;  S.  C,  20  All.,  209. 

ly)  B(ihur  AH  v.  Sookeea,  13  Suth.,  68 ;  Gadgeppa  v.  Apaji,  8  Bom.,  287  ; 
Inderckunder  Singh  v.  Badhahishore,  19  I.  A.,  90 ;  S.  C,  19  Cal.,  507. 

(r)  Canaka  v.  Uottavappah,  Mad.  Dec.  of  1855, 184  ;  Hanmant  Lahahman 
T.  Jayarao,  12  Bom.,  60 ;  Mahamed  Arif  i.  Saraswati  Debya,  18  Cal.,  259. 

(a)  Buk8huny,Doolhin,  12  3ata.,  387  ;  S.  C.,3  B.  L.  R.  (A.  C.  J. ),423;  Par«« 
Chandra  v.  Karunamayi,  7  B.  L.  R,  90;  8.  C,  16  Suth.,  268 ;  Bai  Kesar  v.  Bat 
Oanga,  8  Bom.  H.  C.  (A.  C  J.),  81 ;  MWga  Pana  v.  Saiad  Sadiky  7  N.-W.  P., 
201 ;  Kuvarji  r.  Mot%  Haridaa,  3  Bom.,  234 ;  Sivaya  Pillai  v.  Munisamit  22 
Mad.,  289. 


setting  aside. 
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As  Bomer,  L.  J.,  said  in  a  case  which  was  affirmed  by  the 
House  of  Lords,  **  The  short  answer  is  that  a  Couii;  of 
Equity  cannot  say  that  it  is  equitable  to  compel  a  person 
to  pay  any  moneys  in  respect  of  a  transaction  which,  as 
against  that  person,  the  Legislature  has  declared  to  be 
void"  (6). 
False  statanent      §  220.  Another  question,  which  upon  ihe  Indian  deci- 

Dyiiiiiiora4Bloni8  .       . 

««e.  sions  is  left  uncertain,  is  this.     Whether  a  minor,  who  has 

induced  another  to  contract  with  him  by  a  fraudulently 
false  representation  that  he  was  of  full  age,  can  set  up  his 
actual  minority  when  he  is  sued  upon,  or  tries  to  repudiate 
the  transaction.  In  the  first  case  (c)  the  minor  had 
borrowed  money  from  the  plaintiff  and  executed  a  mortgage 
to  him.  At  the  trial  of  the  suit,  which  was  for  the  usual 
mortgage  decree  and  for  a  money  decree,  the  plaintiff's 
counsel  admitted  that  he  could  not  obtain  a  mortgage 
decree,  but  that  on  proof  of  the  false  representation  he  was 
entitled  to  a  money  decree.  The  High  Court  held  that 
the  infant  might  be  compelled  to  make  restitution,  where 
that  was  possible,  of  anything  he  had  obtained  by  deceit, 
but  that  the  deceit  itself  could  not  make  the  contract  an 
effectual  ground  of  suit.  The  second  case  (d)  was  exactly 
similar,  except  that  the  suit  was  expressly  to  enforce  the 
mortgage  by  decree.  Jenkins,  J.,  distinguished  the  case 
from  that  last  cited  on  the  ground  that  there  only  a  money 
decree  was  sought.  He  treated  the  admission  as  one  that 
ought  never  to  have  been  made,  and  then  cited  a  series 
of  decisions  from  Lord  Cowper  to  the  present  day,  to  show 
that  infancy  cannot  in  equity  be  used  as  a  defence  to  fraud, 
where  the  suit  is  for  foreclosure  or  sale  by  virtue  of  a 
mortgage.  This  decision  was  brought  before  the  High 
Court  on  appeal  and  was  confirmed.  The  decision  in 
Dhanmull  v.  Ramchunder  was  treated  as  doubtful,  the 
Court  intimating  that,  if  the  plaintiff  had  objected  to  the 

(6)  Thurstan  v.  Nottingham  Building  Society  (1932),  1  Ch.,  p.  18,  «/<{.  (1908) 
A.  C.  6,  folld.  Mohori  Btbee  v.  Dhurmodas,  80 1.  A.,  p.  126. 
{c)  Dhanmull  v.  Bamehvnder  Ghose^  24  Cal.,  266. 
[d)  Saral  Ohund  Mitter  v.  Mohun  Bibi,  26  Cal.,  871. 
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fact  that  no  money  decree  had  been  granted,  they  would 
have  referred  the  question  to  a  Pull  Bench.  Both  cases 
were  argued  upon  English  decisions,  it  being  admitted  that 
they  were  binding  upon  the  point.  In  the  last  case  (e)  the 
plaintiff  sued  to  set  aside  a  deed  of  sale  which  he  had 
executed  while  a  minor,  and  which  contained  a  recital  that 
he  was  22  years  of  age.  The  High  Court  of  Bombay  dis- 
missed the  suit,  not  on  the  grounds  discussed  in  the 
Calcutta  decision,  but  upon  the  principle  that,  under 
s.  115  of  the  Evidence  Act,  he  was  estopped  from  contra- 
vening the  assertion  of  fact  upon  which  he  had  induced 
the  defendant  to  act.  In  Mohori  Bibee's  case  the  same 
ground  of  estoppel  was  relied  on  as  against  the  minor  who 
had  expressly  alleged  in  writing  that  he  was  a  major.  The 
Judicial  Committee  declined  to  say  whether  the  section 
would  apply  to  infants,  but  held  that  in  the  particular 
instance  it  could  not  prevail,  as  the  person  to  whom  the 
statement  was  addressed  knew  the  truth,  and  was  not 
misled  by  it  (/). 

§  221.  A  minor,  who  is  properly  represented  in  a  suit,  Decroei. 
will  be  bound  by  its  result,  whether  that  result  is  arrived 
at  by  hostile  decree,  or  by  compromise  or  by  withdrawal  (g). 
But  the  Court  will  not  make  a  decree  by  consent  without 
ascertaining  whether  it  is  for  the  beneiSt  of  the  infant. 
Without  such  approval  by  the  Court,  the  compromise  will 
not  bind  the  infant,  and  the  decree  passed  in  accordance 
therewith  will  be  set  aside  at  his  instance  (A).     It  is 

(e)  Ganeah  Lola  v.  Bapu,  21  Bom.,  198.  (/)  30  I.  A.,  p.  122. 

ig)  Kamaraju  v.  Secretary  of  State,  11  Marl.,  309 ;  Chengal  Beddi  v.  Venkata 
Beddi,  12  Mad.,  483;  Tarinee  Chum  v.  TTateow,  12 8uth.,  414  ;  8.C.,8B.  L.R, 
(A.  C.  J.),  437 ;  Modhoo  Soodun  v.  Prithee  Bullub,  16  Suth.,  231 ;  Jungee  LaXl 
▼.  Sham  LaU,  20  Soth.,  20;  Lekraj  v.  Mahtab,  14  M.  I.  A.,  398 ;  S.  C,  10 
B.  L.  R.,  36  ;  8.  C,  17  Suth.,  117;  Mrinamoyi  v.  Jogo  DUhuri,  6  Cal.,  460.  Ab 
to  mode  of  re-opening  soch  a  compromise,  see  Virupakahappa  v.  Shidappa^  23 
Bom.,  690.  And  the  guardian  may  equally  compromise  claims  before  nuit ; 
Gopeenath  v.  Bamjeewun^  8.  D.  of  1869,  913,  or  sue  for  part  only  relinquishing 
the  rest,  Oopal  Bao  v.  NaraHnga,  22  Mad.,  308.  As  to  efifect  of  withdrawal  of 
suit,  Eahan  Ohunder  v.  Nundamoniy  10  Cal.,  367. 

Ch)  Bam  Chum  v.  Munafil,  16  Suth.,  282,  Civil  Procedure  Code,  Act  XIV  of 
1882,  §  462 ;  Bajagopal  v.  Muttupalem,  8  Mad.,  103 ;  Karmali  v.  Bahimhhoy,  18 
Bom.,  187 ;  Kalavati  v.  Chedi  Lai,  17  All.,  631 ;  Banga  Bao  v.  Bajagopala, 
92  Mad.,  878 ;  Virupakahapa  v.  Shidapa,  26  Bom.,  109.  Where,  however,  the 
decree  on  the  compromise  h^  become  a  final  decree,  the  Court  refused  to  enter- 

19 


Digitized  by 


Google 


*<M0  MINORITY  AND  GUARDIANSHIP.  [OHAP.  VI, 

necessary  that  one  who  rests  his  case  on  a  decree  made 
by  consent  against  an  infant  should  show  that  the  consent 
was  given  by  somebody  having  authority  to  bind  the 
infant ;  and  even  then  the  consent  will  not  be  binding,  if  it 
was  given  in  reliance  upon  the  false  statements  of  a  person 
who  had  an  interest  opposed  to  that  of  the  infant  (i). 
Where  a  decree  binding  on  a  minor  has  once  been 
obtained,  the  creditor  will  not  be  deprived  of  the  benefit 
of  his  decree,  because  he  has  by  mistake  taken  out  execu- 
tion against  the  guardian  by  name  instead  of  against  the 
minor  as  represented  by  the  guardian  (A;).  And  the  mere 
fact  that  a  proceeding  was  partly  conducted  through  the 
intervention  of  a  Civil  Court — as  for  instance,  a  decree  on 
a  foreclosure — does  not  give  it  any  additional  validity 
against  a  minor,  unless  he  is  properly  made  a  party  to  the 
proceeding  at  a  stage  when  he  can  question  it  on  its 
merits  {I).  Of  course  a  compromise  or  a  decree  can 
always  be  set  aside  if  obtained  by  fraud  (m).  Cases  might 
also  arise  in  which  a  guardian,  by  mere  carelessness, 
amounting  to  gross  neglect  of  duty,  but  without  fraud, 
failed  properly  to  support  the  interests  of  his  ward,  and 
thereby  failed  in  a  suit  which  he  ought  to  have  won. 
Where  such  negligence  amounts  to  actual  misconduct,  the 
decree  will  not  be  held  binding  upon  the  infant,  and  may 
be  set  aside  by  suit  (n). 

The  natural  father  of  an  adopted  son  is  not  his  guardian. 


tain  a  salt  by  the  infant  on  attaining  majority  to  set  it  aside,  Aman  Singh  ▼. 
Narain  Singh^  20  Al!.,  98.  The  proper  course  is  to  lyply  by  way  of  review  to 
reverse  the  decree.  Bakhal  v.  Aawytaj  36  Cal.,  ol8.  As  to  reference  to 
arbitration  and  award,  where  infant  is  concerned,  see  BoTttan  Kisaen  Sett  v. 
Hurro  Lai,  19  Cal.,  334. 

{%)  Muhammad  Mumtaz  v  Sheo  Battangir,  28 1.  A.,  6  ;  S.  C,  28  Cal.,  934 ; 
Bam  Autar  v.  Baja  Muhammad  Mumtas,  24  I.  A.,  107  ;  S.  C,  24  Cal.,  803. 

(Af)  Rari  v.  Narayan,  12  Bom.,  427. 

(I)  Buzrung  v.  Mt.  Mautora,  22  Suth.,  119. 

(m)  Lekraj  v.  Mahtab,  14 M.  I.  A..  893;  S.  C,  10  B.  L.  R.,  86 ;  S.  C,  17  Suih., 
117;  Bibee  Solomon  v.  Abdul  AgeeM,  6  Cal.,  687;  Eahan  Chunder  v.  Nunda- 
moni,  10  Cal.,  367 ;  Baahubar  Dyal  v.  Bhikya  LaU,  12  Cal.,  69. 

(n)  Mungniram  v.  Mohimt  Qur$ahai^  16  I.  A.,  p.  204 ;  S.  C,  17  Cal.,  p.  861 ; 
LaXla Sheo Ohurny.  Bamnandan^  22 Cal. ,  8 ;  Cunandaa v. Ladikavahu,  19 Bom., 
671 ;  Qopal  Bao  v.  Narasmga^  22  Mad.,  806,  per  Lord  Watson,  BamAutar  t. 
Baja  Muhammad  MumtoM,  24  I.  A.,  107,  p.  114 ;  S.  C,  24  Cal.,  p.  861,  of  by 
review  Bam  8aru/p  LaX  v.  Shah  Latafat^  29  Cal.,  786. 
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unless  specially  so  appointed,  so  as  to  bind  him  by  his 
conduct  of  a  suit  in  his  behalf  (o).  And  although  the 
minor  may  properly  be  represented  by  the  manager  of  the 
undivided  family,  the  mere  fact  that  the  suit  is  conducted 
or  defended  by  the  manager  is  not  in  itself  sufficient  to 
show  that  the  minor  is  adequately  represented  (p).  If, 
however,  the  Court  has  in  fact  given  permission  to  any  one 
to  represent  the  minor,  his  acts  will  not  be  invalid  for 
want  of  a  certificate  under  Act  XL  of  1858,  though  the 
absence  of  such  certificate  may,  if  not  rebutted,  be 
evidence  that  there  never  has  been  such  a  permission  (g). 
A  mere  want  of  form  in  the  mode  of  describing  the  minors 
will  not  affect  the  validity  of  the  decree,  if  they  have  been 
really  represented  and  sued  (r). 

A  decree  in  a  suit  in  which  a  minor  is  properly  repre- 
sented may  be  liable  to  set  aside  for  fraud  or  other 
reasons,  but  till  set  aside  it  binds  him,  and  proceedings  to 
get  rid  of  it  must  be  commenced  within  a  year  from 
the  date  of  the  decree  or  from  the  termination  of  the 
minority  (s).  Where  the  minor  has  not  been  properly 
represented  the  decree  is  a  nullity,  as  far  as  he  is  concerned, 
even  without  any  allegation  of  fraud  (t).  He  need  take  no 
notice  of  it,  and  may  proceed  to  enforce  his  rights  within 
the  period  of  limitation  which  would  be  applicable  if  no 
decree  had  been  passed  (u). 

(o\  Srinarain  Mitter  v.  Breemutty  Kishen,  11  B.  L.  R.,  171  (P.  C). 

Ip)  Fadmakar  Vinayek  v.  Mahadev  Krishna,  10  Bom.,  21.  Doubting  Oan 
Savant  v.  Narayen  Dhond,  7  Bom.,  467;  Viahnu  Keahav  v.  Bamehandrat  11 
Bom.,  130. 

(a)  Jogi  Singh  t.  Behari  Singh,  11  Cal.,  509 ;  Alim  Buksh  v.  JTuUo  Bibi,  12 
CaL,  48 ;  Durgoperahad  v  Keaho  Perahad,  9 1.  A.,  27 ;  S.  C,  8  Cal.,  666 ;  Sureah 
Ohunder  ▼.  Jugat  ChiMder,  14  Cal.,  204 ;  Parmeahar  Daa  v.  Bela,  9  All.,  508 ; 
Bibi  Walian  v.  Banke  Behari,  80  I.  A.,  182 ;  S.  C,  bO  Col..  1021.  As  to  suits 
brought  on  behalf  of  a  minor  without  the  sanction  of  the  Court  of  Wards,  see 
Dineah  Chunder  v.  Oolam  Moatapha,  16  Cal.,  89. 

(r)  Jogi  Singh,  Behari  Singh  ub  aup.,  Bhaba  Perahad  v.  Secretary  of  State, 
14  Cal.,  169 ;  Sureah  Chunder  v.  Jugat  Chunder,  14  Cal.,  204;  Nateavayyan  v. 
Naraaimmayyar,  18  Mad.,  480 ;  Hari  Saran  Moitra  v.  Bhubaneawari  Debi,  15 
I.  A.,  196;  S.C,  16  Cal.,  40. 

(a)  Act  XV  of  1877,  Sched.  II,  Art.  12.  Mungniram  Marwari  y.  Mohunt 
Ouraahai,  16 1.  A.,  206 ;  S.  C. ,  17  Cal.,  847.  As  to  the  mode  of  setting  aside  such 
a  decree,  see  MiruU  BahimbJioy  v.  Behmoobhoy,  16  Bom.,  694. 

(t)  Sham  Lai  t.  Ghaaita,  28  AU.,  469. 

(tf)  Daji  Himai  t.  Dhirajram,  12  Bom.,  18. 
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Suite  agamsi  A  guardian  is  liable  to  be  sued  by  his  ward  for  damages 

'''*"^*^'  arising  from  his  fraudulent  or  illegal  acts  (v).    For  debts 

due  by  the  ward,  the  guardian  of  course  is  only  liable  to 

the  extent  of  the  funds  which  have  reached  his  hands  (w). 

(v)  Issur  Chwnder  t.  Bagab,  S.  D.  of  1860, 1, 849 ;  Beneal  Reg.  X  of  1798,  s.  82. 
(w)  Sheikh  AMeemooddeen  v.  Moon^hee  Athutf  8  Snth.,  187. 
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CHAPTER   VII. 


EARLY  LAW  OP   PBOPBRTY. 


§  222.  The  student  who  wishes  to  understand  the  Mideading 
Hindu  system  of  property  must  begin  by  freeing  his  anS)gi6e. 
mind  from  all  previous  notions  drawn  from  English  law. 
They  would  not  only  be  useless,  but  misleading.  In 
England  ownership,  as  a  rule,  is  single,  independent,  and 
unrestricted.  It  may  be  joint,  but  the  presumption  will 
be  to  the  contrary.  It  may  be  restricted,  but  only  in 
special  instances,  and  under  special  provisions.  In  India, 
on  the  contrary,  joint  ownership  is  the  rule,  and  will  be 
presumed  to  exist  in  each  individual  case  until  the  con- 
trary is  proved.  If  an  individual  holds  property  in 
severalty,  it  will,  in  the  next  generation,  relapse  into  a 
state  of  joint  tenancy.  Absolute,  unrestricted  ownership, 
such  as  enables  the  owner  to  do  anything  he  likes  with 
his  property,  is  the  exception.  The  father  is  restrained 
by  his  sons,  the  brother  by  his  brothers,  the  woman  by 
her  successors.  If  property  is  free  in  the  hands  of  its 
acquirer,  it  will  resume  its  fetters  in  the  hands  of  his 
heirs.  Individual  property  is  the  rule  in  the  West. 
Corporate  property  is  the  rule  in  the  East.  And  yet, 
although  the  difference  between  the  two  systems  can  now 
only  be  expressed  in  terms  of  direct  antithesis,  it  is 
pretty  certain  that  both  had  a  common  origin  (a).  But 
in  India  the  past  and  the  present  are  continuous.  In 
England  they  are  separated  by  a  wide  gulf.  Of  the  bridge 
by  which  they  were  formerly  connected,  a  few  planks, 
only  visible  to  the  eye  of  the  antiquarian,  are  all  that  now 
remain. 

§  223.  Three  forms  of  the  corporate  system  of  property  Different  forms 
exist  in  India:  the  Patriarchal  Family,  the  Joint  Family ^j^°~** p~- 
and  the  Village  Community.     The  two  former,  in  one 

(a)  See  Maine,  Village  Commanities,  82. 
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shape  or  other,  may  be  said  to  prevail  throughout  the 
length  and  breadth  of  India.  The  last  still  flourishes  in 
the  north-west  of  Hindostan.  It  is  traceable,  though 
djring  out,  in  Southern  India.  It  has  disappeared,  though 
we  may  be  sure  it  formerly  existed,  in  Bengal  and  the 
upper  part  of  the  peninsula.  In  some  regions,  such  as 
among  the  Hill  tribes  and  the  Nairs  of  the  Western  Coast, 
it  appears  never  to  have  arisen  at  all.  The  analogy 
between  the  two  latter  forms  is  complete.  The  Village 
Community  is  a  corporate  body,  of  which  the  members 
are  families.  The  Joint  Family  is  a  corporate  body,  of 
which  the  members  are  individuals.  The  process  of 
change  which  has  been  undergone  both  by  Village  Com- 
munities and  Families  is  similar,  and  the  causes  of  this 
change  are  generally  identical.  It  seems  a  tempting  gene- 
ralisation to  lay  down  that  one  must  have  sprung  from 
the  other ;  that  the  Village  Community  has  grown  out 
of  the  extension  of  the  Joint  Family,  or  that  the  Joint 
Family  has  resulted  from  the  dissolving  of  the  larger 
body  into  its  component  parts.  But  such  a  generalisation 
would  be  unsafe.  The  same  causes  have  no  doubt  pro- 
duced the  Village  system  and  the  Family  system.  But 
it  is  certain  that  there  are  many  Villages  which  have 
never  sprung  from  the  same  Family,  and  many  places 
where  the  Family  system  has  shown  no  tendency  to  grow 
into  the  Village  system. 

vaiageoom-  §  224.  The  Village  system  of  India  may  be  studied 

?SnjSr  "*  ^^  ^*^  ™^^*  advantage  in  the  Punjab,  as  it  is  there  that  we 
find  it  in  its  most  perfect,  as  well  as  in  its  transitional, 
forms  (b).  It  presents  three  marked  phases,  which  ex- 
actly correspond  to  the  changes  in  an  undivided  family. 
The  closest  form  of  union  is  that  which  is  known  as  the 
Communal  Zemindari  village.  Under  this  system  "  the 
land  is  so  held  that  all  the  village  co-sharers  have  each 

{h)  The  results  of  the  latest  informatioii  upon  this  suhject  will  be  found 
in  two  works  by  Mr.  B.  H.  Baden-Powell  upon  Indian  Village  Communities ; 
a  large  and  ezhaustiye  volume  published  in  1896,  and  a  unaller  work  which 
is  a  summary  of  the  former  dated  1899. 
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their  proportionate  share  in  it  as  common  property,  with- 
out any  possession  of,  or  title  to,  distinct  portions  of  it ; 
and  the  measure  of  each  proprietor's  interest  is  his  share 
as  fixed  by  the  customary  law  of  inheritance.  The  rents 
paid  by  the  cultivators  are  thrown  into  a  common 
stock,  with  all  other  profits  from  the  village  lands, 
and  after  deduction  of  the  expenses  the  balance  is  divided 
among  the  proprietors  according  to  their  shares  "  (c).  Punjab. 
This  corresponds  to  the  undivided  family  in  its  purest 
state.  The  second  stage  is  called  the  pattidari  village. 
In  it  the  holdings  are  all  in  severalty,  and  each  sharer 
manages  his  own  portion  of  land.  But  the  extent  of  the 
share  is  determined  by  ancestral  right,  and  is  capable  of 
being  modified  from  time  to  time  upon  this  principle  (d). 
This  corresponds  to  the  state  of  an  undivided  family  in 
Bengal.  The  transitional  stage  between  joint  holdings 
and  holdings  in  severalty  is  to  be  found  in  the  system  of 
re-distribution,  which  is  still  pra<5tised  in  the  Pathan 
communities  of  Peshawar.  According  to  that  practice, 
the  holdings  were  originally  allotted  to  the  individual 
families  on  the  principle  of  strict  equality.  But  as  time 
introduced  inequalities  with  reference  to  the  numbers 
settled  on  each  holding,  a  periodical  transfer  and  re-distri- 
bution of  holdings  took  place  (e).  This  practice  naturally 
dies  out  as  the  sense  of  individual  property  strengthens, 
and  as  the  habit  of  dealing  with  the  shares  by  mortgage 
and  sale  is  introduced.  The  share  of  each  family  then 
becomes  its  own.  The  third  and  final  stage  is  known  as 
the  bhaichari  village.  It  agrees  with  the  pattidari  form, 
inasmuch  as  each  owner  holds  his  share  in  severalty. 
But  it  differs  from  it,  inasmuch  as  the  extent  of  the 
holding  is  strictly  defined  by  the  amount  actually  held 
in  possession.  All  reference  to  ancestral  right  has  disap- 
peared, and  no  change  in  the  number  of  the  co-sharers  can 

(c)  Punjab  Cnstoms,  105,  161.  This  stage  is  the  same  as  that  described  by 
Sir  H.  S.  MiviDe,  as  existing  in  Servia  and  the  adjoining  districts.  Ancient 
Law,  267;  see  Evans,  Bosnia,  44.  (<Z)  Punjab  Customs,  106,  166. 

(tf)  Punjab  Customs,  126,  170.  See  Corresponding  Customs,  Maine,  Anc. 
Law,  267 ;  Village  Communities,  81 ;  Lavaleye,  eh.  vi. ;  Wallace,  Russia,  i.,  18^. 
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entitle  any  member  to  have  his  share  enlarged.  His  rights 
have  become  absolute  instead  of  relative,  and  have  ceased 
to  be  measmred  by  any  reference  to  the  extent  of  the 
whole  village,  and  the  numbers  of  those  by  whom  it  is 
held  (/).  This  is  exactly  the  state  of  a  family  after  its 
members  have  come  to  a  partition. 

§  225.  The  same  causes  which  have  broken  up  the 
Joint  Family  of  Bengal  have  led  to  the  disappearance  of 
the  Village  system  in  that  province.  In  Western  and 
Central  India,  the  wars  and  devastations  of  Muham- 
medans,  Mahrattas,  and  Pindarries  swept  away  the  Village 
institutions,  as  well  as  almost  every  other  form  of  ancient 
S<m«heni  India,  proprietary  right  ig).  But  in  Southern  India,  among  the 
Tamil  races,  we  find  traces  of  similar  communities  (h). 
The  Village  landholders  are  there  represented  by  a  class 
known  as  Mirasidars,  the  extent  and  nature  of  whose 
rights  are  far  from  being  clearly  ascertained.  It  is  certain, 
however,  that  they  have  a  preferential  right  over  other 
inhabitants  to  be  accepted  as  tenants  by  the  Government, 
a  right  which  they  do  not  even  lose  by  neglecting  to  avail 
themselves  of  it  at  each  fresh  settlement  (i).  They  are 
jointly  entitled  to  receive  certain  fees  and  perquisites 
from  the  occupying  tenants,  and  to  share  in  the  common 
lands  {k).  Some  villages  are  even  at  the  present  time 
held  in  shares  by  a  body  of  proprietors  who  claim  to 
represent  the  original  owners,  and  a  practice  of  exchang- 
ing and  re-distributing  these  shares  is  known  still  to  exist, 
though  it  is  fast  dying  out  (I).     In  Madras  the  Govern- 

(/)  Punjab  Customs,  106,  161. 

ig)  See  speech  of  Sir  J.  Ijawrence,  cited  Punjab  Customs,  138. 

(h)  Elpbiustone,  India,  66,  249. 

\i\  Bamanooja  v.  Peetayen^  Ma<l .  Dec.  of  1850, 121 ;  A lagappa  v .  Ranuuamy^ 
Mad.  Dec.  of  1859,  101  ;  5th  Report  House  of  Commons,  cited  MootoovermaU 
V.  Tondaven,  1 N.  C,  820  [275] .  See  Fakir  Muhammad  v.  Tirumaia  Chariar, 
1  Mad.,  205. 


(*)  MootoonermaU  v.  Tondaven,  1  Stra.  N.C.,  800  [260] ;  KoomaraMawmyr, 

lagavaj  Mad.  Dec.  of  1852,  38;  Viswanadha  v.  Moottoo  Moodely,  Mad.  Dec.  of 

1854,  141;  Muniappa  v.  Kaaturi,  Mad.  Dec.  of  1862,  50.    In  the  Punjab  this 


right  may  be  retained  by  a  co-sharer,  though  he  has  ceased  to  possess  any  land 
in  the  village.    Punjab  Customs,  106. 

il)  Madura  Manual,  Pt.  V.,  12;  VenkatasvatrU  v.  Suhha  Rau,  2  Mad.  H.  C, 
1,  5;  Anandayyan  ▼.  Devarajayyan^  ih.^  17 ;  Saminathaiyan  v.  Saminathaiyan^ 
4  Mad.  H.  C,  159;  SitHaraimyar  y .  Alagiri,  8  Mad.  Rev.  Reg.,  189. 
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ment  claim  is  made  upon  each  occupant  separately,  not 
upon  the  whole  village,  as  in  the  Punjab  ;  but  the  con- 
trary usage  must  once  have  existed.  Sir  G.  Campbell 
mentions  an  instance  in  which  the  Government  supposed 
that  they  were  receiving  their  revenue  as  usual,  from  the 
individual  ryots.  It  was  ascertained  that  the  village  had 
really  taken  the  matter  into  its  own  hands,  and  regularly 
re-distributed  the  burthen  according  to  ancient  practice 
among  the  several  occupants  (w). 

§  226.  The  co-sharers  in  many  of  these  Village  Com- Tnkaiti<m  M 
munities  are  persons  who  are  actually  descended  from  a  soent. 
common  ancestor.  In  many  other  cases  they  profess  a 
common  descent,  for  which  there  is  probably  no  found- 
ation (n).  In  some  cases  it  is  quite  certain  there  can  be 
no  common  descent,  as  they  are  of  diflferent  castes,  or  even 
of  diflferent  religions  (o).  But  it  is  well  known  that  in 
India  the  mere  fact  of  association  produces  a  belief  in  a 
common  origin,  unless  there  are  circumstances  which 
make  such  an  identity  plainly  impossible.  I  have  often 
heard  a  witness  say  of  another  man  that  he  was  his 
relation,  and  then  upon  cross-examination  explain  that  he 
was  of  the  same  caste.  The  ideas  presented  themselves 
to  his  mind,  not  as  two  but  as  one.  An  instance  is  given 
by  Sir  H.  S.  Maine,  in  which  some  missionaries  planted 
in  villages  converts  collected  from  all  sorts  of  diflferent 
regions.  They  rapidly  adopted  the  language  and  habits 
of  a  brotherhood,  and  will  no  doubt  before  long  frame  a 
pedigree  to  account  for  their  juxta-position  (p).  It  is 
evident  that  an  actual  community  of  descent  must  depend 
upon  mere  accident.  If  a  family  settled  in  an  unoccupied 
district,  it  might  spread  out  till  it  formed  one  community, 
or  several  Village  Communities.  The  same  result  might 
happen  if  a  family  became  suflBciently  powerful  to  turn 

(w)  Land  Tonures,  Cobden  Club,  97. 

(»)  Panjab  Castoms,  186, 164;  Maine,  Vill.  Com.,  12,  175;  Early  Instit.,  1, 
64  ;  Lyall,  Asiauc  Stadiea,  ch.  vii. ;  Hunter's  Orissa,  ii.,  72 ;  McLennan,  214.  It 
must  be  remembered  that  the  co-sharers  of  a  village  are  a  much  smaller  body 
than  the  inhabitants. 

(o)  Maine,  Vill.  Com.,  176 ;  Muniappa  v.  Katturij  Mad.  Dec.  of  1862,  60. 

(p)  Maine,  Early  Instit.,  288. 
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Joint  families 
do  not  alwajB 
enand  into 
ViOai^e  com* 
mimities. 


Kwidhs. 


out  its  neighbours,  or  to  reduce  them  to  submission. 
Where  the  country  was  more  thickly  peopled,  several 
families  would  have  to  unite  from  the  first  for  mutual 
protection,  and  would  in  time  begin  to  account  in  the 
usual  way  for  the  fact  that  they  found  themselves  united 
in  interest.  Families  which  settled,  or  sprung  up,  in 
regions  that  were  fully  occupied  never  could  form  new 
communities  based  on  the  possession  of  land. 

§  227.  As  it  is  certain  that  Village  Communities  have 
not  always  sprung  from  a  single  Joint  Family,  so  it   is 
equally  certain  that  a  Joint  Family  does  not  necessarily 
tend  to  expand  into  a  Village  Community.     For  instance* 
the  Nairs,  whose    domestic   system    presents  the   most 
perfect  form  of  the  Joint  Family   now  existing,  never 
have  formed  Village  Communities.     Each  tarwad  lived 
in  its  own  mansion,  nestling  among  its  palm  trees,  and  sur- 
rounded by  its  rice  lands,  but  apart  from,  and  independent 
of,  its  neighbours.  This  arises  from  the  peculiar  structure  of 
the  family,  which   traces  its  origin  in  each  generation  to 
females,  who  live  on  in  the  same  ancestral  house,  and  not 
to  males,  who  would  naturally  radiate  from  it,  as  separate 
but  kindred  branches  of  the  same  tree.     In  a  lesser  degree 
the  same  thing  may  be  said   of  the  Eandhs.     Among 
them  the  Patriarchal  Family  is  found  in  its  sternest  type. 
But  though  the  families  live  together  in  septs  and  tribes, 
tracing  from  a  common  ancestor,  and  acknowledging  a 
common  head,  and  although  their  hamlets  have  a  de- 
ceptive similarity  to  a  Hindu  village,  they  want  the  one 
element  of  union — there  is  no  unity  of  authority,  and  no 
community  of  rights.     Each  family  holds  its  property  in 
severalty,  and  never  held  it  in  any  other  way.  It  is  absolute 
owner  of  the  land  it  occupies ;  and  it  ceases  to  have  any 
interest  in  the  land  which  it  abandons.     The  chieftain  has 
influence,  but  not  authority.  The  families  live  in  proximity, 
but  not  in  cohesion.     They  are  not  branches  of  one  tree, 
but  a  collection  of  twigs  (9).     This,  again,  seems  to  arise 

(9)  Hnnter's  OribBa,  ii.,  72,  204. 
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from  the  circumstances  of  their  position.  With  them 
land  is  so  abundant,  and  their  wants  so  few,  that  it  has 
never  been  necessar)'  to  restrain  the  individual  for  the 
benefit  of  the  community.  Where  the  common  stock  is  • 
limited,  it  is  necessary  to  make  rules  for  its  enjoyment ; 
but  where  all  can  have  as  much  as  they  want,  no  one 
would  take  the  trouble  to  make  rules,  and  no  one  would 
submit  to  them  if  made. 

§  228.  The  same  causes  which  have   prevented  the  Arrested  ex- 
Joint  Family  from  extending  into  the  Village  Community  Ittriarohai 
appear'  also  to  check  the  Patriarchal  Family  at  the  stage  ^*™»^y- 
at  which  it  would  naturally  expand  into  the  Joint  Family. 
For  instance,   among   the   Eandhs,  at   the  death  of  the 
father,  the  family  union,  which  previously  was  absolute, 
appears  to  dissolve.     The  property  is  divided,  and  each 
son  sets  up  for  himself  as  a   new  head  of  a  family  (r). 
Among  the  Hill  Tribes  of  the  Nilgiris,  and  among  the 
Kols,  the  same  practice  prevails  (s). 

§  229.  It  would  appear,  therefore,  that  in  tracing 
society  backwards  to  its  cradle,  one  of  the  earliest,  if  not 
the  earliest,  unit,  is  the  Patriarchal  Family.  In  the 
language  of  Sir  H.  S.  Maine  (t),  "  Thus  all  the  branches 
of  human  society  may,  or  may  not,  have  been  developed 
from  joint  families  which  arose  out  of  an  original 
Patriarchal  cell ;  but,  wherever  the  Joint  Family  is  an 
institution  of  an  Aryan  race  (m),  we  see  it  springing 
from  such  a  cell,  and,  when  it  dissolves,  we  see  it  dissolving 
into  a  number  of  such  cells.*' 

§  230.  The  Patriarchal  Family  may  be  defined  as  "  a  its  origin  and 
group  of  natural  or  adoptive  descendants,  held  together 


nature. 


(r)  Banter's  Orissa,  ii.,  79. 

{8)  Brpeks,  Primitive  Tribes  of  the  Nilgiris,  9,  39,  42,  68. 

U)  Early  Institations,  118.  I  have  retained  the  following  pages  unaltered, 
notwithstanding  the  attack  lately  made  upon  Sir  H.  S.  Maine's  views  by 
Mr.  McLennan.  Patriarchal  Theory,  1885.  For  a  reply  to  that  work,  so  far  as 
it  affects  Hindu  Law,  see  an  article  by  the  present  autnor  in  the  Law  Quarterly 
Review,  I,  486.  For  a  genera  reply  by  Sir  H.  S.  Maine,  see  the  London  Quar- 
terly Review,  Jan.  1886. 

(tt)  This  qoalification  was  no  doubt  intended  to  exclude  cases  where  the  Joint 
Fanuly  is  of  a  polyandrous  type. 
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by  subjection  to  the  eldest  living  ascendant,  father,  grand- 
father, great-grandfather.  Whatever  be  the  formal  pre- 
scription of  the  law,  the  head  of  such  a  group  is  always 
in  practice  despotic ;  and  he  is  the  object  of  a  respect,  if 
not  always  of  an  affection,  which  is  probably  seated 
deeper  than  any  positive  institution'*  (v).  The  absolute 
authority  over  his  family  possessed  by  the  Boman  father 
in  virtue  of  this  position  is  well  known.  A  very  similar 
authority  was  once  possessed  by  the  Hindu  father.  Manu 
says :  "  Three  persons,  a  wife,  a  son,  and  a  slave  are 
declared  by  law  to  have  in  general  no  wealth  exclusively 
their  own ;  the  wealth  which  they  may  earn  is  regularly 
acquired  for  the  man  to  whom  they  belong"  (w).  And 
so  Narada  says  of  a  son,  "  he  is  of  age  and  independent, 
in  case  his  parents  be  dead ;  during  their  lifetime  he  is 
dependent,  even  though  he  be  grown  old  **  (x).  But  this 
doctrine  was  not  peculiar  to  the  Aryan  races.  Among 
the  Kandhs  it  is  stated  that  "  in  each  family  the  absolute 
authority  rests  with  the  house  father.  Thus,  the  sons 
have  no  property  during  their  father's  lifetime ;  and  all 
the  male  children,  with  their  wives  and  descendants, 
continue  to  share  the  father's  meal,  prepared  by  the 
common  mother"  (y).  An  indication  of  a  similar  usage 
still  exists  among  the  Tamil  inhabitants  of  Jaffna,  where 
all  acquisitions  made  by  the  sons  while  unmarried,  except 
mere  presents  given  to  them,  fall  into  the  common  stock(2r) . 
The  records  of  the  Pondicherry  Courts  show  that  the 
same  rule  was  recognised  there  in  1788  (a).  As  soon  as 
they  are  married,  it  would  appear  that  each  becomes  the 
head  of  a  new  family. 

Origin  of  Joint        §  231.  The  transition  from  the  Patriarchal  to  the  Joint 
*     ^"  Family  arises   (where  it  does  arise)  at  the  death  of  the 

{o)  Early  Institations,  116 ;  Ancient  Law,  183.  Here  Beems  to  be  the  origin 
of  the  great  Hindu  canon  of  inheritance,  that  the  funeral  cake  stops  at  the 
third  in  descent.     See  post  §  515. 

[w)  Manu,  viii.,  §  416  ;  Narada,  v.,  §  39 ;  Sancha  &  Lich.,  2  Dig.,  526. 

(x)   Narada,  iii.,  S  38.     See,  too,  Sancha  &  Lich.,  2  Dig  ,  583. 

ly)  Hunter's  Orissa,  ii.,  72.  («)  Thesawalemo,  iv.,  5. 

(a)  Sorg.  H.  L.,  173. 
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common  ancestor,  or  head  of  the  house.  If  the  family 
choose  to  continue  united,  the  eldest  son  would  be  the 
natural  head  (b).  But  it  is  evident  that  his  position 
would  be  very  diflferent  from  that  of  the  deceased  Patriarch.  Difference 
The  former  was  head  of  the  family  by  a  natural  authority,  uohai  and  Joint. 
The  latter  can  only  be  so  by  a  delegated  authority.  He  is  ^*°^y- 
primus  but  inter  pares.  Therefore,  in  the  first  place,  he 
is  head  by  choice,  or  by  natural  selection,  and  not  by 
right.  The  eldest  is  the  most  natural,  but  not  the  neces- 
sary head,  and  he  may  be  set  aside  in  favour  of  one  who 
is  better  suited  for  the  post.  Hence  Narada  says  (c) :  "  Let 
the  eldest  brother,  by  consent,  support  the  rest  like  a  father; 
or  let  a  younger  brother,  who  is  capable,  do  so ;  the  pros- 
perity of  the  family  depends  on  ability.*'  And  so  the  old 
Toda,  when  asked  which  of  his  sons  would  take  his  place, 
replied,  "  the  wisest "  (c2).  In  the  next  place  the  extent  of 
his  authority  is  altered.  He  is  no  longer  looked  upon  as 
the  owner  of  the  property,  but  as  its  manager  (e).  He 
may  be  an  autocrat  as  regards  his  own  wife  and  children, 
but  as  regards  collaterals  he  is  no  more  than  the  President 
of  a  Bepublic.  Even  as  regards  his  own  descendants,  it 
is  evident  that  his  power  will  tend  gradually  to  become 
weaker.  The  property  which  he  manages  is  property  in 
which  they  have  the  same  interest  as  the  other  members 
of  the  family.  The  restrictions  which  fetter  him  in 
dealings  with  the  property  as  against  collaterals,  will,  by 
degrees,  attach  to  his  dealings  with  it  as  against  his  own 
children.  They  also  will  come  to  look  upon  him  as  the 
manager,  and  not  as  the  father.  The  apparent  conflict 
between  many  of  the  texts  of  Hindu  sages  as  to  the 
authority  of  the  father  may,  perhaps,  be  traced  to  this 
source.  Those  which  refer  to  the  father  as  head  of  the 
Patriarchal  Family  will  attribute  to  him  higher  powers 
than  those  which  refer  to  him  as  head  of  a  Joint  Family. 
§  232.  We  have  already  seen  (/)  that  the  step  from  Not  in  i 

(h)  Mann,  ix.,  f  }06.  eequenoe, 

le)  Nanda,  xiii^  $  6.  (d)  Breeks,  PrimitiTe  Tribes,  9. 

(e)  8te  BUiae,  B^rly  Institotionfl,  116.  (/)  Ante  f  296. 
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the  Patriarchal  to  the  Joint  Family  is  one  which,  in  some 
states  of  society,  never  takes  place.  Conversely  the  Joint 
Family  is  by  no  means  necessarily  preceded  by  the 
Patriarchal  Family.  For  instance,  the  Nair  system  ab- 
solutely excludes  the  Patriarchal  idea.  Its  essence  is  the 
tracing  of  kinship  through  females,  and  not  through  males. 
Poiyandrons       Mr.  McLennan  considers  that  the  Nair  system  was  the 

-ongin  of  family 

rayatem.  necessary  antecedent  of  the  patriarchal  form  of  relation- 

ship. According  to  his  view^  the  loose  relation  between 
the  sexes  in  early  ages  first  settled  into  polyandry.  Where 
it  existed  in  its  rudest  shape,  in  which  a  woman  associated 
with  men  unrelated  to  each  other,  the  only  family  group 
that  could  be  formed  would  be  that  of  the  mother  and  her 
children,  and  the  children  of  such  of  them  as  were  females. 
This  is  the  Nair  type,  and  still  exists,  at  least  in  theory, 
in  the  Canarese  and  Malabar  tarwads.  Here  kinship  by 
females  was  alone  possible.  When  the  woman  passed 
into  the  possession  of  several  males  of  the  same  family, 
the  circle  of  possible  paternity  became  narrowed.  The 
wife  then  lived  in  the  house  of  her  husbands,  and  the 
children  were  born  in  their  home  as  well  as  hers.  They 
could  be  identified  as  the  offspring  of  some  one  of  the 
husbands,  though  not  with  certainty  as  the  offspring  of 
any  particular  one.  This  was  the  first  dawning  of  kinship 
through  males.  It  is  the  species  of  polyandry  that  exists 
in  Thibet,  Ceylon,  among  the  Todas  on  the  Nilgiri  Hills 
and  elsewhere.  Where  the  woman  was  the  wife  of  several 
brothers,  the  eldest,  to  whom  she  was  first  married, 
would  naturally  have  a  special  claim  upon  her,  and  could 
be  ascertained  to  be  the  father  of  the  children  who  were 
first  born.  By  degrees  this  special  claim  would  change 
into  an  exclusive  claim,  and  so  a  system  of  absolute 
monandry  would  arise,  and  the  Patriarchal  Family  be- 
come possible  (g).     Substantially  the  same  view  is  put 

(g)  McLennan,  Sludiea  in  Anoient  Hiatory.  Patriarohal  Theory.  See  fiuiher 
diaouaaion  on  the  same  aabjeot  m  Spencer'a  Prinoiplea  of  Sociology,  I,  cha{>a. 
iii. — yiii.;  Fortnightlr  Beview,  May  and  June,  1877;  and  in  Mr.  Mozgaa'a 
'*  Ancient  Sooiet:f,"  Part  HI.  Mr.  C.  Staniland  Wake,  "The  derelopmeni 
•of  marriage  and  kinahip,"  ohaptera  ii.,  yiii.,  ix.,  x.    Mr.  Edward  Weatermarok, 
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forward  by  Dr.  Mayr  in  a  less  elaborate  form  (h).  Now, 
as  the  tenure  of  property  always  moulds  itself  to  the 
family  relations  of  the  persons  by  whom  it  is  held,  the 
result  would  be  that  property  would  first  be  held  by  the 
entire  tribe  ;  next  by  those  who  claimed  relationship  to 
a  common  mother ;  and  next  by  a  family,  tracing  either 
from  several  males,  or  from  a  single  male.  According  to 
this  theory,  the  Patriarchal  Family  would  always  be 
evolved  from  a  wider  Joint  Family,  instead  of  the  reverse. 

§  233.     It  seems  to  me  that  the  fallacy  of  these  specula-  Theoy  dis- 
tions  consists  in  assuming  that  a  cause,  which  is  sufficient 
to  produce  a  particular  result,  is  the  cause  which  has 
invariably    produced    that    result.     It    is    certain   that 
polyandry,  and  the  female-group  system  of  property,  has 
a  tendency  to   change   into   monandry,    and   individual 
property.     We  have  seen  the  process  going  on  among  the 
Kandyan  chiefs  of  Ceylon,  and  the  Todas  evince  the  same 
tendency  (i).     Fidelity  to  a  single  husband  is  becoming 
common  among  the  Nair  women  of  the  better  class  (A:). 
And  it  is  certain  that  the  Malabar  tarwads  would  long 
since  have  broken  up  into  families,  each  headed  by  a  male, 
if  our  Courts  had  allowed  them  to  do  so.     It  is  equally 
certain  that  the  Patriarchal  Family  is  capable  of  expand- 
ing, and  has  a  tendency  to  expand  into  the   wider  Joint 
Family,  for  we   see  instances   of  it  every  day.     Every 
Hindu  who  starts  with  nothing,  and  makes  a  self -acquired 
fortune,  is  a  pure   and  irresponsible  patriarch.     But  we 
know  that  in  a  couple  of  generations  his  offspring  have 
ramified  into  a  Joint  Family,  exactly,  to  use  Mr.  Mc- 
Lennan's  simile,  like  a  banian  tree  which  has  started  with 
a   single  shoot.     It  may   possibly  be   that   the  Village 

'*  The  History  of  Human  Marriage,"  chapters  iv.,  v.  Marime  Kovalevsky, 
"Tableau  des  Originea  et  de  I'Evolution  de  la  Famille  et  de  la  Propriete," 
Lecont  i. — v. 

(h)  Ind.  Erbrecht,  pp.  72 — 76.  He  appears  not  to  have  been  acquainted  with 
Mr.  McLennan's  work  on  Primitive  Marriage,  and  bases  his  theory  on  the 
cruder  speculations  of  Sir  J.  Lubbock,  as  to  the  early  prevalence  of  what  the 
latter  tenns  ''  Communal  Marriage."    Lubbock,  Origin  of  Civilisation,  chap.  iii. 

(»)  McLennan,  196  ;  Breeks,  Primitive  Tribes,  9.  Mr.  Lewis  H.  Morgan  gives 
numerous  instances  of  the  same  transition  among  the  American  Indian  trills. 

(k)  Ante  f  99. 
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Communities  and  undivided  families  of  Southern  India 
have  originated  among  polyandrous  tribes,  for  we  have 
evidence  of  the  existence  of  polyandry  among  the 
Dravidian  and  other  primitive  races  (§  62).  But  it  is 
difficult  to  attribute  to  the  same  cause  the  existence  of 
similar  organizations  among  the  Aryan  races  of  Northern 
India.  We  know  that  the  village  and  family  system  in 
these  races  must  be  of  enormous  antiquity,  because  we 
find  an  exactly  similar  system  existing  among  the  kindred 
races  which  branched  oflf  from  them  before  history 
commenced.  It  is  impossible  to  say  that  the  ancestors  of 
the  common  race  were  not  polyandrous,  but  it  is  almost 
certain  that  their  descendants  neither  are  nor  have  been 
so  during  any  period  known  to  tradition  (§  63).  It  is 
difficult  therefore  to  imagine  that  polyandry  could  have 
been  the  necessary  antecedent  of  a  system  of  property, 
which  is  able  to  flourish  in  every  part  of  the  world  under 
exactly  opposite  conditions. 

§  234.     The  following  suggestions  seem  to  me  capable 
of  accounting  for  all   the  known  facts,  and  are  equally 
applicable  to  any  families,  however  formed. 
Tribal  nghtB.  I  assume  that  an  original  tribe,  finding  themselves  in 

any  tract  of  country,  would  consider  that  tract  to  be  the 
property  of  the  tribe  ;  that  is  to  say,  they  would  consider 
that  the  tribe,  as  a  body,  had  a  right  to  the  enjoyment  of 
the  whole  of  the  tract,  in  the  sense  of  excluding  any 
similar  body  from  a  similar  enjoyment  (l).  It  would 
never  occur  to  them  that  any  individual  member  of  the 
tribe  had  a  right  to  exclude  any  other  member  per- 
manently from  any  part  of  it ;  they  would  hunt  over  it 
and  graze  over  it  in  common.  When  they  came  to 
cultivate  the  land,  each  would  cultivate  the  portion  he 
required.  The  produce  would  go  to  support  himself  and 
his  family,  but  the  land  would  be  the  common  property 
of  all.     So  long  as  the  ratio  between  population  and  land 

({^  This  is  the  sort  of  right  wliich  the  Red  Indians  are  always  aaseitinf 
against  the  Americans. 
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was  such  as  to  enable  anyone  to  occupy  as  much  as  he 
liked,  and  when  the  land  was  exhausted,  to  throw  it  up 
and  exhaust  another  patch,  the  community  would  have  no 
motive  for  restraining  him  in  so  doing.  His  rights  would 
appear  to  be  unlimited,  merely  because  no  one  had  an 
interest  in  limiting  them.  The  same  cause  would  produce 
the  continual  break-up  of  families.  They  might  cling 
together  for  mutual  protection  ;  but  as  soon  as  each  fraction 
grew  strong  enough  to  protect  itself,  it  would  wander  apart 
to  seek  fresh  pasturage  for  its  flocks,  or  virgin  soil  for  its 
crops  (w).  This  is  the  condition  of  the  hill  tribes  of  India 
at  present.  But  it  would  be  different  when  population  Growth  of 
began  to  press  upon  subsistence,  either  from  the  increase  ^ 
of  the  original  tribe,  or  from  the  closing  in  of  adjoining 
tribes.  Then  the  unlimited  use  of  the  land  by  one  would 
be  a  limitation  of  its  use  by  another.  An  individual  or  a 
family  might  be  sufficiently  strong  to  enforce  an  exclusive 
possession,  but  everyone  could  not  encroach  upon  every- 
one else.  The  community  would  assert  its  right  to  put 
each  of  its  members  upon  an  allowance.  That  allowance 
would  be  apportioned  on  principles  of  equality,  giving 
to  each  family  according  to  its  wants.  The  mode  of 
apportionment  might  be,  either  by  throwing  all  the  produce  private  pro- 
into  a  common  stock,  and  then  re-distributing  it,  as  in  a  ^^^* 
communal  Zemindari  village ;  or  by  allotting  separate 
portions  of  land  to  each  family,  with  reference  to  the 
number  of  its  members,  as  in  a  pattidari  village.  In 
the  latter  case  equality  would  probably  be  from  time  to 
time  restored  by  an  exchange  and  re-distribution  of  shares, 
as  in  the  Bussian  Mir,  and  the  Pathan  communities.  In 
time  this  periodical  dislocation  of  society  would  cease: 
it  would  tend  to  die  out  when  the  members  began  to 
improve  their  own  shares.  In  the  Punjab  it  is  found 
that  community  has  died  out  in  spots  whose  cultivation 
depends  entirely  upon  wells  (n).  Gradually  the  shares 
would  come  to  be  looked  upon  as  private  property.     The 

Im)  See  the  separation  of  Abraham  and  Lot,  in  GeuesiB,  xiii. 


(n)  Punjab  GnstomB,  128. 
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idea  of  community  would  be  limited  to  a  joint  interest  in 
the  village  waste,  and  a  joint  responsibility  for  the  claims 
of  Government.  This  is  the  bhaiacharry  village.  If 
Government  chose  to  settle  with  each  individual  instead  of 
with  the  village,  the  members  would  be  exactly  in  the 
same  position  as  the  Mirasidars  of  Southern  India. 

§  235.  During  the  whole  of  this  time  the  family 
system  might  be  going  through  a  series  of  analogous 
changes.  The  same  causes  which  led  to  the  compression 
or  disruption  of  the  tribe  would  lead  to  the  compression  or 
disruption  of  the  family.  The  same  feeling  of  common 
ownership  which  caused  the  tribe  to  look  upon  the  whole 
district  as  their  joint  property,  would  cause  the  family  to 
look  upon  their  allotment  in  the  same  way.  The  same 
sense  of  individual  property  which  led  to  the  break-up  of 
the  village  into  shares,  would  lead  to  the  break-up  of 
the  family  by  partition.  But  as  the  motives  for  union 
are  stronger  in  a  family  than  in  a  village,  the  union  of 
the  family  would  be  more  durable  than  that  of  the  village. 
And  this,  in  fact,  we  find  to  be  the  case. 

§  236.  The  ancient  Hindu  writers  give  us  little  informa- 
tion as  to  the  earlier  stages  of  the  law  of  property.  So 
far  as  property  consisted  in  land,  they  found  a  system 
in  force  which  had  probably  existed  long  before  their 
ancestors  entered  the  country,  and  they  make  little  men- 
tion of  it,  unless  upon  points  as  to  which  they  witnessed, 
or  were  attempting  innovations.  No  allusion  to  the 
village  coparcenary  is  found  in  any  passage  that  I  have 
met.  Manu  refers  to  the  common  pasturage,  and  to  the 
mode  of  settling  boundary  disputes  between  villages,  but 
seems  to  speak  of  a  state  of  things  when  property  was 
already  held  in  severalty  (o).  But  we  do  find  scattered 
texts  which  evidence  the  continuance  of  the  village  system, 
by  showing  that  the  rights  of  a  family  in  their  property  were 
limited  by  the  rights  of  others  outside  the  family.  For 
instance,  as  long  as  the  land  held  by  a  family  was  only 

"  (o)  Mann,  riii.,  {  387—966.    JoUy,  LeotT^ 
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portioned  out  by  the  community  for  their  use,  it  is  evident 
that  they  could  not  dispose  of  it  to  a  stranger  without  the 
consent  of  the  general  body.  This  is  probably  the  real 
import  of  two  anonymous  texts  cited  in  the  Mitakshara : 
*'  Land  passes  by  six  formalities ;  by  consent  of  townsmen, 
of  kinsmen,  of  neighbours  and  of  heirs,  and  by  gift  of 
gold  and  water."  **  In  regard  to  the  immovable  estate, 
sale  is  not  allowed  ;  it  may  be  mortgaged  by  consent  of 
parties  interested"  (p).  This  would  also  explain  the 
text  of  Vrihaspati,  cited  Mitakshara,  i.,  1,  §  30.  **  Separated 
kinsmen,  as  those  who  are  unseparated,  are  equal  in 
respect  of  immovables,  for  one  has  not  power  over  the 
whole,  to  make  a  gift,  sale  or  mortgage."  It  is  evident 
that  partition  would  put  an  end  to  further  rights  within 
the  family,  but  would  not  affect  the  rights  which  the 
divided  members,  in  common  with  the  rest  of  the  village 
sharers,  might  possess  as  ultimate  reversioners.  Conse- 
quently they  would  retain  the  right  to  forbid  acts  by  which 
that  reversion  might  be  affected.  And  this  is  the  law  in 
the  Punjab  to  the  present  day  (g).  Perhaps  the  text  of 
U9anas,  who  states  that  land  was  "  indivisible  among 
kinsmen  even  to  the  thousandth  degree"  (r),  may  be 
referred  to  the  same  cause. 

§  237.  A  further  extension  of  the  rights  of  co-sharers  Right  of  pre- 
took  place,  when  each  sub-division  was  saleable,  but  the  «™p*»<>«»- 
members  of  the  community  had  a  right  of  pre-emption, 
so  as  to  keep  the  land  within  their  own  body.  This  right 
exists,  and  is  recognized  at  present  by  statute,  in  the 
Punjab  (s).  The  existence  of  an  exactly  similar  right 
among  the  Tamil  inhabitants  of  Northern  Ceylon  is 
recorded  in  the  Thesawaleme  (t), 

(p)  Mitakshara,  i.,  1,  §  31,  82 ;  see,  too,  Vivada  Chintamani,  p.  309.  It  will  be 
observed  that  here,  as  in  other  cases,  Vimaneswara  gives  the  texts  an  expla- 
nation which  makes  them  harmonize  with  the  law  as  known  to  him.  But  it  is 
more  probable  that  they  were  once  literal  statements  of  a  law  which  in  his 
time  luid  ceased  to  exist.    See  Mayr,  24,  30. 

(q)  Punjab  Customs,  73.  (r)  Mitakshara,  i.,  4,  §  26.     See  Mayr,  31. 

\s)  Punjab  Customs,  186 ;  Act  XII  of  1878.  §  2. 

(t)  Thesawaleme,  vii.,  $  1,  2.  The  right  of  pre-emption  is  there  said  to 
extend  to  the  vendor's  '*  heirs  or  partners,  and  to  such  of  his  neighbours  whose 
grounds  are  adjacent  to  his  land,  and  who  might  have  the  same  in  mortgage, 
should  they  have  been  mortgaged." 
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§  238.  With  the  exception  of  these  scattered  and  doubt- 
ful hints,  the  Sanskrit  writers  take  up  the  history  of  the 
family  at  a  period  when  it  had  become  an  independent 
unit,  imrestrained  by  any  rights  external  to  itself.  As 
regards  the  rights  of  the  members,  inter  se,  their  state- 
ments are  very  meagre.  The  status  of  the  undivided 
family  was,  apparently,  too  familiar  to  everyone  to  require 
discussion.  They  only  notice  those  new  conditions  which 
were  destined  to  bring  about  the  dissolution  of  the  family 
itself.  These  were  Self-Acquisition^  Partition  and  Aliena- 
tion, 
Origm  of  leif-  §  239.  Sblp- ACQUIRED  PROPERTY  in  the  earliest  state 
pSy.  ^^  of  Indian  society  did  not  exist  (u).  So  where  the  family 
was  of  the  purely  Patriarchal  type,  the  whole  of  the 
property  was  owned  by  the  father,  and  all  acquisitions 
made  by  the  members  of  the  family  were  made  for  him, 
and  fell  into  the  common  stock  (t?).  When  the  Joint 
Family  arose,  self-acquisition  became  possible,  but  was 
gradual  in  its  rise.  While  the  family  lived  together  in  a 
single  house,  supported  by  the  produce  of  the  common 
land,  there  could  be  no  room  for  separate  acquisition. 
The  labour  of  all  went  to  the  common  stock,  and  if  one 
possessed  any  special  aptitude  for  making  clothes  or 
implements  of  husbandry,  his  skill  was  exercised  for  the 
common  benefit,  and  was  rewarded  by  an  interchange 
of  similar  good  offices,  or  by  the  improvement  of  the 
family  property,  and  the  increased  comfort  of  the  family 
home.  But  as  civilization  advanced,  and  commerce  arose, 
new  modes  of  industry  were  discovered,  which  had  no 
application  to  the  joint  property.  As  the  family  had  only 
a  claim  upon  its  members  for  their  assistance  in  the  cul- 
tivation of  the  land,  and  the  ordinary  labours  of  the 
household,  they  could  not  compel  the  exertion  of  any 
special  form  of  skill,  unless  it  was  to  meet  with  a  special 
reward.  It  was  recognized  that  a  member,  who  chose  to 
abandon  his  claims  upon  the  family  property,  might  do 

(u)  See  Mayr,  28.  (v)  Mann,  viii.,  §  416;  anU  %  98a 
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80,  and  thenceforward  porsne  his  own  special  occupation 
for  his  own  exclusive  profit  (w).  But  it  might  be  for  the 
advantage  of  all  to  keep  the  specially  gifted  member  in 
the  community  by  allowing  him  to  retain  for  himself  the 
fruits  of  his  special  industry.  On  the  other  hand,  an 
injury  would  be  done  to  the  family,  if,  while  living  at  its 
expense,  he  did  not  contribute  his  fair  share  of  labour  to 
its  support,  or  if  he  used  any  appreciable  portion  of  the 
family  property  for  the  purpose  of  producing  that  which 
he  afterwards  claimed  as  exclusively  his  own.  The 
doctrine  of  self -acquired  property  sprung  from  a  desire 
to  reconcile  these  conflicting  interests. 

§  240.  The  earliest  forms  of  self -acquisition  appear  to  ito  ewUefi 
have  been  the  gains  of  science  and  valour,  peculiar  to  the  *'™*' 
Brahman  and  the  Kshatriya.  Wealth  acquired  with  a 
wife,  gifts  from  relations  or  friends,  and  ancestral  property, 
lost  to  the  family  and  recovered  by  the  independent 
exertions  of  a  single  member,  were  also  included  in  the 
hst ;  and  Manu  laid  down  the  general  rule,  **  What  a 
brother  has  acquired  by  labour  or  skill,  without  using  the 
patrimony,  he  shall  not  give  up  without  his  assent,  for  it 
was  gained  by  his  own  exertion  *'  (x).  But  we  can  see 
that  self-acquisitions  were  at  first  not  favoured,  and 
that  Manu's  formula  was  rather  strained  against  the  Noi^vonnd. 
acquirer  than  for  him.  Katyayana  and  Vrihaspati  refuse 
to  recognize  the  gains  of  science  as  self -acquisition,  when 
they  were  earned  by  means  of  instruction  imparted  at  the 
expense  of  the  family  (y)  ;  and  Vyasa  similarly  limits  the 
gains  of  valour,  if  they  were  obtained  with  supplies  from 
the  common  estate,  such  as  a  vehicle,  a  weapon,  or  the 
like,  only  allowing  the  acquirer  to  retain  a  double  share  (z). 
It  would  also  seem  doubtful  whether  the  acquirer  was 
originally  entitled  to  the  exclusive  possession  of  the  whole 
of  his   acquisitions.     Yasishtha   says,   '*  If   any   of   the 

(u?l   Manu,  ix.,  §  SS07  ;  Yajnavftlkya,  ii.,  116  ;  Mayr,  29,  43. 
(x)   Manu,  ix.,  $  206— a09;  Gautama,  xxviii..  §  27,  28;  Narada,  xiii.,  §  6,  10, 
11 ;  Vyaaa,  3  Dig.,  333. 

(y)  8  Dig.,  883,  840.  («)  8  Dig.,  71  ;  V.  May.,  iv.,  7,  $  12 
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brothers  has  gained  something  by  his  own  efforts,  he 
receives  a  double  share. "  This  text  is  supposed  by 
Dr.  Mayr  to  mark  a  stage  at  which  the  only  benefit 
obtained  by  the  acquirer  was  a  right  to  retain,  on  partition, 
an  extra  portion  of  the  fruits  of  his  special  industry  (a). 
If  that  be  the  correct  explanation,  the  text  of  Vyasa  just 
quoted  shows  a  further  step  in  advance.  He  restricts  the 
rights  of  the  acquirer,  only  in  cases  where  assistance, 
however  slight,  has  been  obtained  from  the  family  funds ; 
as  where  a  warrior  has  won  spoil  in  battle,  by  using  the 
family  sword  or  chariot.  In  later  times  all  trace  of  such  a 
restriction  had  passed  away.  The  text  of  Vasishtha  had 
lost  its  original  meaning,  and  was  explained  as  extending 
Manu's  rule,  not  as  restricting  it ;  and  as  establishing  that 
a  member  of  a  family,  who  made  use  of  the  patrimony  to 
obtain  special  gains,  was  entitled  to  a  double  portion  as 
his  reward  (6).  This  is  evidently  opposed  both  to  the 
spirit  and  the  letter  of  the  ancient  law.  It  has,  however, 
come  to  be  the  present  rule  in  Bengal,  as  we  shall  see 
hereafter  (§  288). 

Bight  over  self •       §  241.     It  does  not  appear  that  an  acquirer  had  from 
•^''*"  the  first  an  absolute  property  in  his  acquisition,  to  the 

extent  of  disposing  of  it  jn  any  way  he  thought  fit. 
Originally  the  benefit  which  he  derived  from  a  special 
acquisition  seems  to  have  come  to  him  in  the  form  of  a 
special  share  at  the  time  of  partition  (c).  While  the 
family  remained  undivided,  he  would  be  entitled  to  the 
exclusive  use  of  his  separate  gains.  If  he  died  undivided, 
they  would  probably  fall  into  the  common  stock  (d). 
Probably  he  was  only  allowed  to  alienate,  where  such 
alienation  was  the  proper  mode  of  enjoying  the  use  of  the 

(a)  Vasishtha,  xvii.,  §  61 ;  Mayr,  29,  80;  Dr.  BarDell's  translation  of  Varad- 
rajah  (p.  81)  renders  it,  "  If  any  of  them  have  self-iioqaired  property,  let  him 
take  two  shares."  The  text  soems  to  be  similarly  interpreted  by  Jimata  Vahana. 
Daya  Bham,  ii.,  S  41.     See  post  {^  389. 

(h)  MitiOrshara,  i.,  4,  §  29  ;  Daya  Bhaga,  vi.,  1,  §  24—29. 

(e)  Vishnn,  zvii.,  §  1 ;  Tajnavalkya,  ii.,  118--120,  and  texts  referred  to  at 
note  (»)• 

(d)  This  is  at  present  the  case  with  the  Nambadri  Brahmans  of  the  West 
Coast  (11  Mad.,  162),  as  to  whom,  see  ante  $  44. 
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property.  This  would  account  for  the  distinction  which 
is  drawn  between  self-acquired  movables  and  immovables. 
The  right  to  alienate  the  former  is  universally  admitted  by 
the  commentators,  but  the  Mitakshara  cites  with  approval 
a  text,  which  states  that,  **  Though  immovables  or  bipeds 
have  been  acquired  by  a  man  himself,  a  gift  or  sale  of 
them  should  not  be  made  without  convening  all  the 
sons"  (e).  According  to  the  existing  Malabar  law,  a 
member  of  a  tarwdd  may  make  separate  acquisitions,  and 
dispose  of  them  as  he  pleases  during  his  life  ;  but  anything 
that  remains  undisposed  of  at  his  death  becomes  part  of 
the  family  property  (/).  According  to  the  Thesawaleme 
a  member  of  an  undivided  family  appears  to  have  more 
power  of  disposal  over  self-acquired  than  he  has  over 
ancestral  property,  but  not  an  absolute  power  (g), 

§  242.  Partition  of  family  property,  so  far  as  that  OnginAUy  nn- 
property  consisted  of  land,  could  not  arise  until  the  land 
possessed  by  each  family  had  come  to  be  considered  the 
absolute  property  of  the  family,  free  from  all  claims  upon 
it  by  the  community.  Nor  would  there  be  any  very 
strong  reason  for  partition,  as  long  as  the  bulk  of  the 
property  consisted  of  land.  It  would  furnish  a  better 
means  of  subsistence  to  the  members  when  it  remained  in 
a  mass,  than  when  it  was  broken  up  into  fragments.  The 
influence  of  the  head  of  the  family,  and  the  strong  spirit 
of  union  which  is  characteristic  of  Eastern  races,  would 
tend  to  preserve  the  family  coparcenary,  long  after  the 

(e)  Mitakshara,  i.,  1,  §  27.  This  text  is  ascribod  by  Mr.  Colebrooke  to  Vyasa. 
In  the  Vivada  Chintamani,  p.  309,  it  is  attributed  to  Prakasha,  while  Jafi^aii- 
natha  quotes  it  as  from  Yajnavalkya.  2  Dig.,  110.  How  far  this  is  still  the  law 
in  Southern  India  appears  unsettled.  Sec  post  §  344.  The  Viramitrodaya 
treats  the  consent  of  the  sons  to  the  alienation  of  self-acquired  and  immovable 
property,  like  that  of  sepirated  members  to  the  alienation  of  separated  im- 
movable property  aH  beipg  desirable  for  purposes  of  evidence,  but  not  necessary 
as  a  matter  of  law.     Viramit.,  p.  87,  §  22. 

(/)  Kallati  v.  Palat,  2  Mad.  H.  C,  162 ;  Vira  B<iyen  v.  Valia  Rani,  3  Mad., 
141;  Ryrap-pen  Numbiar  v.  Kelu  Kurup,  4  Mad.,  150;  Kunhnchay.  Kutti 


Mammi,  16  Mad.,  201.     The  same  rule  applies  in  Mapilla  families  which  are 
-        --  •'       _       -  -'Mkki    ~  ■  „..-,.- 

the  Alyanantana  law  of  S 
oual  representatives  of  the  acquin 

The'mle  as  to  Nambudris  appears  to  be  still  unsettled.     Chemnautha  v.  Pala- 


ffovemed  by  Maramakhatayem  law.  Illikka  Pakramar  v.  Kutti  Kunhamidf 
IT  Mad.,  69.  By  the  Alyanantana  law  of  South  Canaia,  such  acquisitions  pass  to 
the  perHonal  representatives  of  the  acquirer.     Antamjna  v.  Kaveriy  7  Mad.,  575. 


kuzku,  26  Mad.,  662,  p.  666. 
ig)  Thesawaleme,  ii.,  §  1. 
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looser  village  bond  had  been  dissolved.  In  Malabar  and 
Canara,  at  the  present  day,  no  right  of  partition  exists.  In 
some  cases,  where  the  family  has  become  very  numerous, 
and  owns  property  in  different  districts,  the  different 
branches  have  split  into  distinct  tarwdds,  and  become 
permanently  separated  in  estate.  But  this  can  only  be 
done  by  common  consent.  No  one  member,  nor  even  all 
but  one,  can  enforce  a  division  upon  any  who  object  (h). 
The  text  of  U9ana8,  already  quoted  (i),  which  forbids  the 
division  of  land  among  kinsmen,  seems  to  evidence  a  time 
when  the  Hindu  joint  family  was  as  indivisible  as  the 
Malabar  taiwid  (k). 

Ito  origin.  §  243.  Partition  would  begin  to  be  desired,  when  self- 

acquisitions  became  common  and  secure.  A  man  who 
found  that  he  was  earning  wealth  more  rapidly  than  the 
other  members  of  his  family,  would  naturally  desire  to 
get  rid  of  their  claims  upon  his  industry,  and  to  transmit 
his  fortune  entire  to  his  own  descendants.  This  is  one  of 
the  commonest  motives  which  brings  about  divisions  at 

StimnlAied  by  P^^^ent.  But  the  family  feeling  against  partition  is  so 
strong  {l)y  since  what  one  gains  all  the  others  lose,  that 
it  is  probable  the  usage  would  have  had  a  painful  struggle 
for  existence,  if  it  had  not  been  supported  by  the  strongest 
external  influence,  viz,,  that  of  the  Brahmans.  This 
support  it  certainly  had.  As  long  as  a  family  remained 
joint,  all  its  religious  ceremonies  were  performed  by  the 
head.  But  as  soon  as  it  broke  up,  a  multiplication  of 
ceremonies  took  place,  in  exact  ratio  to  the  number  of 
fractions  into  which  it  was  resolved.     Hence  a  propor- 


(h)  Munda  Ohetty  v.  TimmajUy  1  Mad.  H.  C,  380 ;  Timmappa  v.  Mahalinga^ 
4  Mad.  H.  C,  28.  The  same  rule  applies  in  the  case  of  the  Nambudri  BraK- 
mans  who  are  governed  by  Hindn  law  of  a  primitive  character,  11  Mad.,  162 ;  and 
of  the  Tiyans  of  Malabar  who  follow  ihe  Makkatayem  law,  Bamen  Mevon  v. 
Chathunnit  17  Mad.,  184  ;  parbibility  exists  among  tho  lllavans  of  Palghat,  who 
were  originally  Tiyans,  but  who  have  separated  from  ihb.i  class.  Velu  v .  Chuniu^ 
22  Mad..  297. 

(i)  AfUi  §  236.  {k)  See  Mayr,  81,  48. 

U)  I  have  been  assured  that  even  in  Bengal,  where  the  family  tie  is  so  loose, 
no  one  can  enforce  a  division  except  at  the  cost  of  all  natural  love  and  harmonj. 
In  Madiiis  I  have  invariably  found  that  a  family  feud  waH  either  the  caase,  or 
the  consequence,  of  a  suitf  or  partition. 
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tionate  increase  of  employment  and  emolument  for  the 
Brahmans.  The  Sanskrit  writers  are  perfectly  frank  in 
advocating  partition  on  this  very  ground.  Manu  says  (m) : 
"  Either  let  them  live  together,  or  if  they  desire  religious 
rites,  let  them  live  apart ;  since  religious  duties  are 
multiplied  in  separate  houses,  their  separation  is  therefore 
legal,'' — to  which  Kulluka  adds,  in  a  gloss,  ''and  even 
laudable  !  "  And  so  Gautama  says  (n) :  **  If  a  division  take 
place,  more  spiritual  merit  is  acquired." 

§  244.  It  was,  however,  by  very  slow  steps  that  the  right  itsdevelopmeni. 
to  a  partition  reached  its  present  form.     At  first  it  is  pos- 
sible that  a  member  who  insisted  on  leaving  the  family  for 
his  own  purposes,  went  out  with  only  a  nominal  share,  or 
such  an  amount  as  the  other  members  were  willing  to  part 
with  (o).     This  is  the  more  probable,  since,  so  long  as  the 
family  retained  its  Patriarchal  form,  the  son  could  certainly 
not  have  compelled  his  father  to  give  him  a  share  at  all,  or 
any  larger   portion   than  he   chose.     The  doctrine  that 
property  was  by  birth — in  the  sense  that  each  son  was 
the  equal  of  his  father — had  then  no  existence.     The  son 
was  a  mere  appendage  to  his  father,  and  had  no  rights  of 
property  as  opposed  to  him   {p).     The  family  was  then  ^^^^^^ 
in  the  same  condition  as  a  Malabar  tarwdd  is  now.    There  tarwdd. 
the   property  is   vested  in   the   head  of   the   family,  not 
merely  as  agent  or  principal  partner,  but  almost  as  an 
absolute  ruler.     The  right  of  the  other  members  is  only  a 
right  to  be   maintained  in  the  family  house,  so  long  as  orighuJiy  aub- 
that   house   is   capable  of  holding   them.     The   scale  of  J©®*  *?  oonaent 

1-1  "1  -1  •        -••       M  ,       of  father. 

expenditure  to  be  adopted,  and  its  distribution  among  the 
different  members,  is  a  matter  wholly  within  the  discretion 
of  the  kamaven.  No  junior  member  can  claim  an  account, 
or  call  for  an  appropriation  to  himself  of  any  special 
share  of  the  income.  Partition,  as  we  have  already  seen, 
can   never  be    demanded   (g).     It  is   quite  certain  that 

(m)  ix.,  §  ill.  (n)  xxviii.,  §  4. 

(o)  Ante  §  239,  note  w).    See  Peddayya  v.  Bcvmalingam^  11  Mad.,  406. 
(p)  Mann,  viii.,  §  416 ;  ante  §  230. 

Xq)  Kunigaratu  v.  Arrangaden,  2  Mad.  H.  C,  12 ;  Subbu  Hegadi  v.  Tongu^ 
4  Mad.  H.  C,  196 ;  ante  §  242,  note  {h) ;  Varanakot  v.  Varanakot,  2  Mad.,  32S. 
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in  the  earlier  period  of  Hindu  law,  no  son  could  compel  his 
father  to  come  to  a  partition  with  him.  Manu  speaks 
only  of  a  division  after  the  death  of  the  father,  and  says 
expressly  that  the  brothers  have  no  power  over  the  pro- 
perty while  the  parents  live.  Kulluka  Bhatta  adds  in  a 
gloss,  "unless  the  father  chooses  to  distribute  it "  (r). 
This  was  no  doubt  added  because  the  actual  or  mythical 
Manu  did  himself  divide  his  property  among  his  sons,  or 
was  alleged  by  the  Veda  to  have  done  so,  and  the  fact  is 
put  forward  by  the  sages  as  an  authority  for  such  a 
division  (s).  The  consent  of  the  father  is  also  stated  by 
Baudhayana,  Gautama,  and  Devala  to  be  indispensable  to 
a  partition  of  ancestral  property  (t),  and  Sancha  and 
Lichita  even  make  his  consent  necessary  where  the  sons 
desire  to  have  a  partition  of  their  own  self-acquired  pro- 
perty (u).  The  usage  among  the  Tamil  population  in  the 
eighteenth  century,  that  no  partition  could  take  place 
Growth  of  Bon'g  during  the  life  of  the  father  without  his  consent,  seems  to 
"*   *  be  equally  clear  (r).     Subsequently  a  partition  was  allowed 

even  without  the  father's  wish,  if  he  was  old,  disturbed 
in  intellect,  or  diseased ;  that  is,  if  he  was  no  longer  fit  to 
exercise  his  paternal  authority  (w).  A  final  step  was 
taken  when  it  was  acknowledged  that  father  and  son  had 
equal  ownership  in  ancestral  property ;  that  is  to  say, 
when  the  Patriarchal  Family  had  changed  into  the  Joint 


As  to  separate  maintenance,  see  Peru  Nayar  v.  AyyapTpan^  i5.,  2b2.  Narayani 
V.  Oovinda^  7  Mad.,  352.  As  to  power  of  removinfi:  the  Karnaven  for  imprudent 
management,  see  Fonambilath  Kunhamod  v.  Ponambilnth  Kuitiath^  8  Mud., 
169.  Ab  to  caseH  where  a  tarwdd  is  split  up  into  several  taverais,  or  subdivisions, 
see  Chalayil  Kandothay,  Chathu.i  Mad.,  169  ;  Mammali  v.  Pakki,  7  Mad.,  428. 
As  to  one  member  having  separate  property,  as  affecting  his  right  to  mainte- 
nance, see  Thuya  v.   Shungunni^  6  Mad.,  71. 

(r)  Maim,  ix.,  §  104;  see  also  Vasishtha,  xvii.,  §23-29.  A  text  of  Manu  (ix., 
$  209)  is,  however,  cited  in  the  Mitakshara,  (i.,  6,  §  11)  as  evidencing  the  right 
of  sons  to  compel  a  partition  of  the  ancestral  property  held  by  their  father. 
The  translation  given  by  Sir  W.  Jones  (brethrett  for  sons)  is  incorrect,  see  2 
W.  &  B.,  xxiv.,  1st  ed.  The  text  itself  refers,  not  to  partition,  but  to  self- 
acquisition.  It  contemplates  the  continuance  of  the  crparcenHry,  not  its  dis- 
solution, and  points  out  what  property  falls  into  the  common  stock,  und  what 
does  not. 

(t)  Apastamba,  xiv.,  §  11;  Baudhayana,  ii.,  2,  §  1. 

(t)  Baudhayana,  ii.,  2,  §  4;  Gautama,  xxviii.,  2;  Devala,  2  Dig.,  522. 

(u)  2Dig.,526,  533. 

iv)  Sorg  H.  L.,  173,  Bouchet,  cited  Man.  Adm.  Madras,  1, 107. 

iw)  Sankha,  or  Harita,  cited  Mitakshara,  i.,  2,  §  7. 
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Family  (x).  It  then  became  the  rule  that  the  sons  could 
require  a  division  of  the  ancestral  property,  but  not  of 
the  acquired  property  (y).  The  joint  family  then  ceased 
to  be  a  corporation  with  perpetual  succession,  and  became 
a  mere  partnership,  terminable  at  will. 

§  245.  The  above  sequence  of  rights  is  perfectly  intelli-  Partition  defer- 

•Ji  T^  •  j'-o:      li.  A  ^  r       /u  1     1-      -^        red  tm  death  of 

gible.  It  IS  more  difficult  to  account  for  the  early  limita-  mother, 
tions  upon  partition  with  reference  to  the  mother.  There 
seems  to  be  no  doubt  that  originally  the  right  of  brothers 
to  divide  the  family  estate  was  deferred  till  after  the  death, 
not  only  of  the  father,  but  of  the  mother  (z),  Gautama, 
Narada  and  Vrihaspati  allow  of  partition  during  the 
mother's  life,  but  make  it  an  essential  that  she  should  have 
become  incapable  of  child-bearing,  or  that  cohabitation  on 
the  part  of  the  father  should  have  ceased  (a).  The  latter 
limitation,  which  is  also  the  later,  may  be  explained  as 
intended  to  protect  the  interests  of  after-born  children  (6). 
It  would  operate  as  forbidding  partition  until  after  possi- 
bility of  further  issue  was  extinct.  But  why  extend  the 
prohibition  to  the  death  of  the  mother  when  the  father 
was  already  dead?  It  might  be  suggested  that  this 
prohibition  was  necessary  at  a  time  when  a  widow  was 
authorized  to  raise  up  issue  by  a  relation.  But  it  seems 
to  me  that  it  may  evidence  a  time  when  the  widow  had  a 
life  estate  in  her  husband's  property,  even  though  he  left 
issue.  It  has  often  been  said  that  the  ground  on  which  a 
widow's  right  of  inheritance  is  rested,  viz.,  that  she  is  the 
surviving  half  of  her  husband,  would  be  a  reason  for  her 
inheriting  before  her  sons,  instead  of  after  them  (c).  Now 
according  to  the  Thesawaleme  this  is  actually  the  rule. 
Where  the  father  dies  leaving  children,  the  mother  takes 
all  the  property  and  gives  the  daughters  their  dowry,  but 

(k)  See  ante  §  231 ;  post  §  268. 

( y )  Vyasa,  3  Dig.,  86 ;  Vishnu,  xvii.,  §  1,  2. 

(z)  Manu,  ix.,  §  104;  Sancha  &  Liohita,  2  Dig.,  638;  Yajuavalkya,  ii.,  §  117; 
MitakshAra,  i..  8,  §  1—3 ;  Daya  Hhaga,  iii.,  §  1. 

(a)  Gaatama,  xxviii.,  §  2;  Narada,  ziii.,  §8:8  Dig.,  48. 

ib)  Daya  Bhaga,  i.,  §  46.  The  Sarasyati  Vilusa,  p.  12,  §  61  treats  it  as  intro- 
daced  ifi  the  father's  interest,  so  as  to  seoare  him  against  a  compulsory  pai-tiiion, 
■o  long  as  he  might  wish  to  marry  again.  (c)  See  3  Dip.,  79. 
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the  sons  may  not  demand  anything  as  long  as  she  lives  ((2). 
An  indication  of  such  a  state  of  things  having  once 
existed  may  perhaps  be  found  in  the  text  of  Sancha  and 
Lichita  (e),  which,  after  forbidding  partition  without  the 
father's  consent,  goes  on  to  say :  "  Sons  who  have  parents 
hving  are  not  independent,  nor  even  after  the  death  of 
their  father  while  their  mother  lives."  And  similarly 
Narada  makes  the  dependence  of  sons,  however  old,  last 
during  the  life  of  both  parents;  and,  in  default  of  the 
father,  places  the  authority  of  the  mother  before  that  of 
her  first-born  (/). 

BeetriotionB  §  246.  When  we  come  to  the  commentators  who  wrote 

'  at  a  time  when  all  these  restrictions  had  passed  away,  we 
find  that  the  above  passages  had  lost  all  meaning  for  them. 
But  no  Hindu  lawyer  admits  that  any  sacred  text  can 
conflict  with  existing  law.  As  usual,  they  attempt  to 
reconcile  the  irreconcilable,  either  by  forced  explanations, 
or  by  simple  collocation  of  contradictory  passages,  without 
any  effort  to  explain  their  bearing  upon  each  other.     The 

Hitaksharft.  Mitakshara,  in  dealing  with  the  time  of  partition,  quotes 
several  of  the  texts  just  cited,  as  establishing  that  partition, 
during  the  father's  lifetime,  can  only  be  made  in  three 
cases,  viz,f  first,  when  he  himself  desires  it ;  or,  secondly, 
even  against  his  will,  when  both  parents  are  incapable  of 
producing  issue  ;  or,  thirdly,  when  the  father  is  addicted 
to  vice,  or  afflicted  with  mental  or  bodily  disease  (g). 
And  so  he  quotes,  without  any  objection  or  explanation, 
the  passage  which  directs  partition  to  take  place  after  the 
death  of  both  parents  (h).  But  in  treating  of  the  rights 
of  father  and  son  to  ancestral  property,  he  explains  these 
texts   as  referring  only  to  the  self-acquired  property  of 

id)  Thesawalemp,  i.,  §  9.  {e)  2  Dig.,  dUS. 

(/)  T^arada,  iii.,  §  38,  40 :  "He  i«  of  ajfe  and  independent  in  caae  hi«  purenU 
be  dead.  During  their  lifetime  he  is  dependent,  even  though  ho  be  grown  old. 
Of  the  two  parents  the  father  has  the  greater  authority,  since  the  seed  is  worth 
more  than  the  field ;  in  default  of  the  father,  the  mother ;  in  her  default,  the 
firstborn.  These  are  never  subject  to  any  control  from  dependent  persons ; 
they  are  fully  entitled  to  eive  orders,  and  make  gifts  or  sales.* ' 

ig)  Mitakshara,  i.,  2,  f  7.  The  Viramitrodaya  only  recognises  the  ^st  and 
8rd  cases  (p.  49,  §4). 

(h)  MiUkshara,  i.,  8,  §1,2. 


Digitized  by 


Google 


PARAS.    246 — 248.]  PABTITION.  317 

the  father,  and  concludes  that  "while  the  mother  is 
capable  of  bearing  more  sons,  and  the  father  retains  his 
worldly  affections,  and  does  not  desire  partition,  a  distribu- 
tion of  the  grandfather's  estate  does  nevertheless  take 
place  by  the  will  of  the  son*'(i). 

§  247.  The  Smriti  Chandrika  explains  the  passage  of  SmriU  Chan- 
Mann,  ix.,  §  104,  which  defers  partition  till  after  the  death 
of  both  parents,  as  meaning  that  the  property  of  each 
parent  can  only  be  divided  after  his  or  her  decease  (k). 
But  the  result  of  an  involved  disquisition  as  to  the  right 
of  sons  to  exact  partition  during  the  father's  life,  appears 
to  be  that,  as  long  as  the  father  is  competent  to  beget 
children,  and  to  manage  the  family  affairs,  the  sons  have 
not  such  independent  power  as  entitles  them  to  compel 
him  to  proceed  to  a  division  (Z). 

It  will  be  seen  hereafter  (m),  that,  until  quite  lately, 
the  point  was  still  open  to  discussion  in  Southern  India. 

§  248.  The  writers  of  the  Bengal  school  had  to  perform  Bengal  writers, 
an  exactly  opposite  feat  of  interpretation  to  that  accom- 
plished by  those  of  the  Benares  schools.  The  latter  con- 
sidered the  sons  to  be  joint  owners  with  their  father,  and 
had  to  explain  away  the  texts  which  restricted  or  delayed 
their  right  to  a  partition.  The  former  considered  that  the 
father  was  the  exclusive  owner,  and  had  to  explain  away 
the  other  texts  which  authorised  a  partition.  The  mode 
in  which  they  attained  this  result  will  be  found  in  the  first 
chapter  of  the  Daya  Bhaga.  Jimuta  Yahana  takes  up  all 
the  texts  which  assert  that  sons  cannot  compel  a  partition 
during  the  father's  lifetime,  as  supporting  his  view  that 
property  in  the  sons  arises  not  by  birth,  but  by  the  death 
of  the  father.  Consequently,  even  in  the  case  of  ancestral 
property,  there  can  be  no  partition  during  the  father's  life, 
without  his  consent.     Upon  his  death,  whether  actual  or 

(i)  Mitakshara,  i.,  6,  §  5,  7, 8, 11.  To  the  same  effect  is  the  Mayakha,  iy.,  §  1 — 4. 
(k)  Smriti  Chandrika,  i.,  §  liZi— 17.  This  riew  was  adopted  by  Visvanipa,  a  very 
macii  earlier  authority,  s.  4. 
{I)  Smriti  Chandrika,  i.,  §  19-38,  28-38.  (m)  Post  §  47]» 
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civil,  the  property  of  the  sons  arises  for  the  first  time,  and 
with  it  their  right  to  a  division  (n). 

§  249.  The  condition  that  the  mother  should  be  past 
child-bearing  is  taken  by  the  writers  of  this  school  to  be  a 
limitation  upon  the  father's  power  to  make  a  partition, 
where  the  property  is  ancestral,  on  the  groxmd  that,  if  the 
ancestral  estate  were  divided  while  the  mother  was  still 
productive,  the  after-born  children  would  be  deprived  of 
subsistence  (o).  They  also  interpret  literally  the  prohibi- 
tion against  partition  even  after  the  father's  death,  while 
the  mother  is  still  alive,  and  repudiate  the  explanation 
that  this  prohibition  relates  to  the  separate  property  of 
the  mother  (p).  Later  commentators,  however,  do  not 
allow  that  the  rule  is  still  in  force,  or  get  out  of  it,  by  the 
usual  Bengal  formula,  that  it  is  morally  wrong  but  legally 
valid.  In  practice  neither  the  mother's  death  nor  consent 
is  now  required  (g). 

§  250.  The  result  of  this  long  history  is  that  the  right 
to  a  partition  at  any  time,  between  co-sharers,  is  now 
admitted  imiversally.  But  the  writers  of  the  Bengal 
school  do  not  allow  that  sons  are  co-sharers  with  their 
father.  Elsewhere  all  members  of  a  Joint  Family  are 
considered  to  be  co-sharers,  whether  they  are  related  to 
each  other  lineally  or  collaterally. 

§  251.  The  Right  op  Alienation  of  course  proceeds 
right  to  alienate.  ^^^  j?a5sti  with  the  development  of  property  from  its 
communal  to  its  individual  form.  As  each  new  phase  of 
property  arose,  there  was  a  transitional  period  before  it 
absolutely  escaped  from  the  fetters  which  had  ceased  to  be 
properly  binding  upon  it.  We  have  already  seen  reason 
to  believe  that  there  was  a  time  when  the  shares  of 
separated  kinsmen  in  land  were  not  absolutely  at  their 

(n)  Daya  Bhaffa,  i..  §  11—31,  38—44,  60;  ii.,J  8.  Raehunandana,  i.,  6—14 ; 
ii.,  26,  34, 36.  This  appears  to  be  the  mle  in  the  Punjab.  See  Punjab  Cnstomarr 
Law,  n,  168,  in,  122. 

(o)  Daya  Bhaga,  i..  §  46;  D.  K.  S.,  vi.,  §  1. 

h)  Daya  Bhaga.  iii.,  §  1—11;  D.  K.  8.,  vii.,  §  1.  See  P.  MacN.,  87.  57; 
I  W.  MacN.,  49. 

(g)  3  Dig.,  78;  1  W.  MscN.,  60. 
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own  disposal.  But  all  such  restrictions  had  passed  away 
before  the  time  of  Narada  (r).  So  it  would  appear  that  at 
first  sons  were  not  at  liberty  to  dispose  of  their  own  self- 
acquired  property,  and  it  was  till  lately  an  unsettled  point 
whether,  under  Mitakshara  law,  a  father  has  absolute 
control  over  self -acquired  land  (s).  Conversely,  a  relic  of 
the  supreme  power  of  the  father,  as  head  of  the  family, 
may,  perhaps,  be  found  in  his  asserted  right  to  dispose  of 
ancestral  movables  at  pleasure  (t).  Possibly  the  absolute 
obligation  of  the  sons  to  pay  his  debts  may  be  traceable  to 
the  same  source  (u). 

§  252.  As  regards  joint  property,  it  necessarily  followed,  Jo»nt  property, 
from  the  very  essence  of  the  idea,  that  no  one  owner  could 
dispose  of  that  which  belonged  to  others  along  with  him- 
self, unless  with  their  consent,  or  under  circumstances  of 
necessity,  from  which  their  assent  might  be  implied  (v). 
But  a  most  important  difference  of  opinion  arose,  as  to  who 
were  joint  owners  in  property,  and  as  to  the  power  of  dis- 
posal each  joint  owner  had  over  his  own  share. 

The  former  point  arose  with  reference  to  the  position  of  Power  of  father, 
a  father  in  regard  to  his  sons.  Where  the  Joint  Family 
was  an  enlargement  of  the  Patriarchal  Family,  the  power 
of  the  head  would  necessarily  be  different,  according  as  he 
was  looked  upon  as  the  father  of  his  children,  or  merely 
as  the  manager  of  a  partnership  (w).  The  texts  which 
had  their  origin  in  the  former  stage  of  the  family  would 
necessarily  ascribe  to  him  wider  powers  than  those  which 
originated  in  its  later  stage.  For  instance,  when  Narada 
says,  ''  women,  sons,  slaves,  and  attendants  are  dependent; 
but  the  head  of  a  family  is  subject  to  no  control  in  dispos- 
ing of  his  hereditary  property  "  (x) ;  he  is  evidently  quoting 
a  text  which  had  once  been  true  of  the  father  as  a  domestic 
despot,  but  which  had  long  since  ceased  to  be  true  of  him 
as  the  head  of  a  Joint  Family.     At  each  stage  of  the 

(r)  AfUe  §  286;  Narada.  ziii.,  §  48.  (<)  Ante  §  280;  post  $  268,  257,  844. 

(t)  Pott  §  265.  (u)  Po$t  §  802.  \v)  Vyasa,  1  Dig.,  466 ;  2  Dig.,  189. 

\vf)  Ante  §  281.  (x)  NanMla,  iii.,  §  86. 
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transition,  the  original  writers,  who  spoke  merely  with 
reference  to  the  facts  which  were  under  their  own  eyes, 
would  speak  clearly  and  unhesitatingly.  When  the  era 
of  commentators  arrived,  who  had  to  weave  a  consistent 
theory  out  of  conflicting  texts,  all  of  which  they  were 
bound  to  consider  as  equally  holy  and  equally  true,  con- 
troversy would  begin.  Those  who  wished  to  diminish  the 
father's  authority  would  quote  the  later  texts.  Those  who 
wished  to  enlarge  his  authority  would  quote  the  earher 
texts.     This  is  exactly  what  took  place. 

§  253.  The  author  of  the  Mitakshara  enters  into  an 
elaborate  disquisition,  as  to  whether  property  in  the  son 
arises  for  the  first  time  by  partition,  or  the  death  of  the 
previous  owner,  or  exists  previously  by  birth  (y).  He 
quotes  two  anonymous  texts,  "  The  father  is  master  of  the 
gems,  pearls,  corals,  and  of  all  other  (movable  property), 
but  neither  the  father  nor  the  grandfather  is  of  the  whole 
immovable  estate ;  '*  and  this  other  passage,  **  By  favour  of 
the  father,  clothes  and  ornaments  are  used,  but  immovable 
property  may  not  be  consumed  even  with  the  father's 
indulgence"  {z).  He  sums  up  his  views  in  §  27,  28  as 
follows : — **  Therefore  it  is  a  settled  point  that  property  in 
the  paternal  or  ancestral  estate  is  by  birth,  although  the 
father  has  independent  power  in  the  disposal  of  eflfects 
other  than  immovables  for  indispensable  acts  of  duty,  and 
for  purposes  prescribed  by  texts  of  law,  as  gifts  through 
affection,  support  of  the  family,  relief  from  distress,  and 
so  forth ;  but  he  is  subject  to  the  control  of  his  sons  and 
the  rest  in  regard  to  the  immovable  estate,  whether 
acquired  by  himself  or  inherited  from  his  father  or  other 
predecessor  ;  since  it  is  ordained,  '  though  immovables  or 
bipeds  have  been  acquired  by  a  man  himself,  a  gift  or  sale 
of  them  should  not  be  made  without  convening  all  the 
sons.     They  who  are  born,  and  they  who  are  yet  imbegot- 

iy)  Mitakshara,  i.,  1>  S  17—27;  Viramit.,  oh.  i. 

(«)  Mitakshara,  i.,  1,  §  21.  The  former  of  these  texts  is  cited  by  Jimnta 
Vahana,  ii.,  §  22,  as  from  Tainavalkya.  bat  cannot  be  foand  in  the  existing  text 
It  is  also  opposed  to  Tajnavslkya,  ii.,  §  121,  quoted  j>ost  §  266. 
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ten,  and  they  who  are  still  in  the  womb,  require  the 
means  of  support.  No  gift  or  sale  should  therefore  be 
made.'*'  An  exception  to  it  follows:  **  Even  a  single 
individual  may  conclude  a  donation,  mortgage,  or  sale  of 
immovable  property  during  a  season  of  distress,  for  the 
sake  of  the  family,  and  especially  for  pious  purposes." 

§  254.  The  opinion  of  Vijnanesvara  that  sons  had  by 
birth  an  equal  ownership  with  the  father,  in  respect  of 
ancestral  immovable  property,  is  followed  by  all  writers, 
except  those  of  the  Bengal  school,  and  is  now  quite  beyond 
dispute  (a).  But  upon  the  other  points,  mz,,  as  to  the 
extent  of  the  father's  power  over  ancestral  movables,  and 
the  limitation  upon  his  power  over  self-acquired  land, 
there  is  no  such  harmony,  and  his  own  views  appear  to 
have  been  in  a  state  of  flux  upon  the  subject. 

§  255.  As  regards  movables,  it  is  evident  that  the  head  Fattier's  poww 

.  over  monubiM* 

of  the  family,  whether  m  his  capacity  as  father  or  as 
manager,  must  necessarily  have  a  very  large  control  over 
them.  Money  and  articles  produced  to  be  sold  or  bar- 
tered, he  must  have  the  power  to  dispose  of,  in  the  ordinary 
management  of  the  property.  Clothes,  jewels,  and  the 
like  he  would  apportion  to  and  reclaim  from  the  various 
members  of  the  family  at  his  discretion.  Household 
utensils,  and  implements  of  trade  or  husbandry,  he  would 
buy,  exchange  and  dispose  of  as  the  occasion  arose.  Now, 
in  early  times,  movable  property  would  be  limited  to 
such  articles.  Even  at  the  present  day,  not  one  Hindu 
family  in  a  thousand  possesses  any  other  species  of  chattel 
property.  The  very  instance  adduced  by  the  text — ^gems, 
pearls  and  corals — ^points  to  things  over  which  the  father 
would  necessarily  have  a  special  control.  And  the 
Majrukha  says  of  this  very  text,  "  it  means  the  father's 
independence  only  in  the  wearing  and  other  use  of  ear- 
rings, rings,  etc.,  but  not  so  far  as  gift  or  other  alienation. 

(a)  Smriti  Chandrika,  viii.,  §  17—20;  Madhaviya,  §  15,  16;  Varadrajah, 
pp.  4—6;  V.  May.,  iv.,  1,  §8,  4;  Vivada  Chintamani,  809.  As  to  whether 
land  porohased  wiUi  ancestral  movable  property  posBesses  the  incidents  of 
ancestral  immovable,  see  §  275. 
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Neither  is  it  with  a  view  to  the  cessation  of  the  cause  of 
his  ownership  in  the  production  of  a  son.  This  very 
meaning  is  made  manifest  also  by  the  text  noticing  only 
gems  and  such  things  as  are  not  injured  by  use  **  (b). 

§  256.  In  another  portion  of  the  Mitakshara  (o)  he 
quotes  without  comment  a  text  of  Yajnavalkya  (ii.,  §  121). 
"  The  ownership  of  father  and  son  is  the  same  in  land 
which  was  acquired  by  the  grandfather,  or  in  a  corrody 
(or  settled  income),  or  in  chattels  which  belonged  to 
him.**  This  evidently  contradicts  the  idea  that  the 
father  had  any  absolute  power  of  disposal  over  ancestral 
movables.  Further,  although  in  ch.  i.,  1,  §  24,  he  lays 
down  the  general  principle  that  "  the  father  has  power, 
under  the  same  text,  to  give  away  such  effects,  though 
acquired  by  his  father ;  **  in  §  27,  already  quoted,  he 
seems  to  limit  this  power  to  the  right  of  disposing  of 
movables  for  such  necessary  or  suitable  purposes  as  would 
come  within  the  ordinary  powers  of  the  head  of  a  house- 
hold. It  is  evidently  one  thing  to  bestow  a  rupee  on  a 
beggar,  and  another  to  give  away  the  balance  at  the  bank. 
Lastly,  it  is  important  to  observe  that  none  of  the  later 
writers  in  Southern  India,  who  follow  the  Mitakshara, 
make  any  such  distinction.  They  quote  the  above  text 
of  Yajnavalkya,  and  a  similar  one  from  Vrihaspati,  which 
place  ancestral  movables  and  immovables  on  exactly  the 
same  footing  as  regards  the  son's  right  by  birth  (d). 

OverseU-ao-  §  257.  As  regards  the  second  point,  viz.,  the  restriction 

'^  '       upon  a  father's  power  to  dispose  of  his  own  self-acquired 

land,  Vijnanesvara  is  equally  at  variance  with  himself. 
He  asserts  the  restriction  in  the  most  unqualified  terms 
in  the  passage  already  quoted.  He  denies  it  in  equally 
unqualified  terms  in  a  later  passage  (e).     **  The  grandson 

(6)  v.  May.,  iv  ,  1,  §  6.  (c)  Mitakshara,  i.,  6,  §  8. 

(d)  Smriti  Chandrika,  viii.,  §  17—20;  Madhaviya,  §  15,  16;  Varadrajah, 
§  4—6.  Exactly  a  similar  conflict  of  opinion  to  that  which  is  found  in  the  Mitak- 
shara as  regards  the  father's  power  of  disposal  over  movable  property  appears 
in  the  Viramitrodaya,  at  p.  6.  §  9;  p.  74,  $  17,  and  p.  16,  §  80.  See  the  modem 
decisions  on  this  point,  po$t  §  386. 

{e)  MiUkshara,  i.,  5,1  9,  10,  11. 
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has  a  right  of  prohibition,  if  his  unseparated  father  is  MitakBhara. 
making  a  donation,  or  a  sale  of  effects  inherited  from  the 
grandfather ;  but  he  has  no  right  of  interference,  if  the 
effects  were  acquired  by  the  father.  On  the  contrary,  he 
must  acquiesce,  because  he  is  dependent.  Consequently 
the  difference  is  this  :  although  he  has  a  right  by  birth 
in  his  father's  and  in  his  grandfather's  property,  still,  since 
he  is  dependent  on  his  father  in  regard  to  the  paternal 
estate,  and  since  the  father  has  a  predominant  interest,  as 
it  was  acquired  by  himself,  the  son  must  acquiesce  in  the 
father's  disposal  of  his  own  acquired  property  ;  but  since 
both  have  indiscriminately  a  right  in  the  grandfather's 
estate,  the  son  has  a  power  of  interdiction."  And  in  the 
next  paragraph  he  quotes  Manu,  ix.,  §  209,  as  showing 
that  the  father  was  not  compelled  to  share  self-acquired 
wealth  with  his  sons.  The  Smriti  Chandrika  is  explicit  Smriu  chan- 
on  the  point  that  as  regards  all  self-acquired  property, 
w;^thout  any  exception,  the  father  has  independent  power, 
to  the  extent  of  giving  it  away  at  his  pleasure,  or  enjoying 
it  himself,  and  he  cites  texts  of  Katyayana  and  Vrihaspati, 
which  state  this  to  be  the  rule  as  plainly  as  can  be  (f) . 
On  the  other  hand,  the  Vivada  Chintamani,  which  always  Vivada  Cbinba- 
maintains  the  rights  of  the  family  in  their  strictest  form,  ™*^*' 
cites  with  approval  the  same  text  as  that  which  is  relied 
on  by  the  Mitakshara,  as  restraining  the  dealings  of  the 
father  with  self-acquired  land  (g).  But  in  an  earlier 
chapter  the  author  states  the  unqualified  rule,  "  Self- 
acquired  property  can  be  given  by  its  owner  at  his 
pleasure  "  (p.  76),  and  at  p.  229  he  repeats  the  same  rule 
expressly  as  to  a  father. 

§  258.  It  is  probable  that  the  text,  which  is  relied  on  EzpianaUon  of 
both  by  the  Mitakshara  and  the  Vivada  Chintamani,  was 
one  of  a  class  of  texts  which  forbid  the  alienation  by  a 
man  of  his  entire  property,  so  as  to  leave  his  family 

(/)  Smribi  Chandrika,  viii.,  §  22—28.  Mr.  Colebrooke  refers  to  both  the 
Smriti  Chandrika  and  the  Madhayiya  as  laying  down  exactly  the  opposite  doc- 
trine (2  Stra.  H.  L.,  489,  441).  I  suppose  the  passages  he  refers  to  are  in  por* 
tions  which  have  not  yet  been  translated.    I  have  been  unable  to  find  them. 

{g)  Vivada  Chintamani,  p.  309. 
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destitute  (h).  To  our  ideas  such  a  prohibition  would  seem 
to  be  unnecessary.  But  in  India,  where  generosity  to 
Brahmans  was  inculcated  as  the  first  of  virtues,  and  a  life 
of  asceticism  and  mendicancy  was  pointed  out  as  the 
fitting  termination  of  a  virtuous  career  (i),  a  direction  that 
a  man  should  be  just  before  he  was  generous,  might  not 
have  been  uncalled  for.  Whether  the  direction,  so  far  as 
it  regards  self -acquired  land,  is  anything  more  than  a 
moral  precept,  is  a  point  which  has  only  been  finally 
settled  by  a  decision  of  the  Privy  Council  in  1898  (k). 

TheDaya  §  259.  When  we  come  to  Jimuta  Vahana,  we  find  that 

by  a  little  dexterous  juggling  he  arrives  at  exactly  the 
opposite  conclusion  from  that  of  the  Mitakshara,  out  of 
precisely  the  same  premises.  He,  too,  discusses  the  origin 
of  a  son's  right  in  property,  with  the  same  elaborate 
subtlety  as  Vijnanesvara,  and  announces  as  the  result  of 
the  texts,  "  That  sons  have  not  a  right  of  ownership  in  the 
wealth  of  the  living  parents,  but  in  the  estate  of  both 
when  deceased  **  (Z).  The  process  he  adopts  is  as  follows. 
He  relies  on  the  texts  of  Manu  and  Devala  which  prohibit 
partition  in  the  father's  lifetime,  without  his  consent,  as 
showing  that  the  father  was  the  absolute  owner  of  the 
property  (m).  He  then  grapples  with  the  text — "The 
father  is  master  of  the  gems,  pearls  and  corals,  and  of  all 
other  (movable  property),  but  neither  the  father  nor  the 
grandfather  is  so  of  the  whole  immovable  estate."  From 
this  he  argues:  (1)  That  since  the  grandfather  is  men- 
tioned, the  text  must  relate  to  his  effects,  triz.,  to  ancestral 
property ;  (2)  That  with  regard  to  such  property,  "  the 
father  has  authority  to  make  a  gift  or  other  similar  dis- 
position of  all  effects  other  than  land,  etc.,  but  not  of 
immovables,  a  corrody,  and  chattels  (i.e.,  slaves) ; " 
(8)  That  even  as  to  land  "  the  prohibition  is  not  against 

{h)  See  Narada,  iv.,  §4,  6;  Vrihaspati.  2  Dig..  98;  Daksha,  2  Dig.,  110; 
Viramit.,  p.  tt9. 

(i)  Mann,  vi. 

Ik)  See  the  modern  decisions,  post  §  8d4. 

(l)  Daya  Bhaga,  i.,  §  80  ;D.  E.  S.,  vi.,  §  18;  Raghunandana,  i.,  6—14 ;  ii.,  36. 
.  (m)  Daya  Bhaga,  i.,  §  12-84. 
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a  donation  or  other  transfer  of  a  small  part  not  incom- 
patible with  the  support  of  the  family.  For  the  insertion 
of  the  word  *  whole  *  would  be  unmeaning  (if  the  gift  of 
even  a  small  part  were  forbidden)."  The  other  texts 
which  forbid  a  transfer  by  one  of  several  joint  owners,  or 
even  the  sale  by  a  father  of  his  own  self-acquisitions 
without  the  consent  of  his  sons,  he  dismisses  with  the 
simple  remark,  that  they  only  show  a  moral  oflfence  : 
**  Therefore,  since  it  is  denied  that  a  gift  or  sale  should  be 
made,  the  precept  is  infringed  by  making  one.  But  the 
gift  or  transfer  is  not  null,  for  a  fact  cannot  be  altered  by 
a  hundred  texts  '*  (n). 

§  260.  Of  course  this  argument  is  opposed  to  the  first  Attempts 
principles  both  of  historical  and  legal  reasoning.  Manu ^dthtextsl'*** 
and  Devala  forbid  compulsory  partition  at  the  will  of  the 
sons,  in  order  to  prevent  the  family  corporation  being 
broken  up.  The  whole  object  of  the  prohibition  would  be 
frustrated  if  the  father  was  at  liberty  to  dispose  of  its  pro- 
perty, in  whole  or  in  part,  at  his  own  pleasure.  Not  a  sug- 
gestion is  to  be  found  in  any  writer  earlier  than  Jimuta 
Vahana  himself,  that  he  possessed  such  a  right,  or  anything 
approaching  to  it  (o).  Every  authority  which  speaks  of 
alienation,  directly  negatives  the  existence  of  such  a  right. 
It  might  with  equal  logic  be  argued  that  the  karnaven  of 
a  Malabar  tarw&d  at  the  present  day  is  absolute  owner  of 
its  property,  because  none  of  the  junior  members  can 
demand  a  share.  The  indissoluble  character  of  the  pro- 
perty would  furnish  as  complete  an  answer  to  the  former 
claim  as  it  does  to  the  latter.  As  to  the  suggestion  that 
what  is  forbidden  may  still  be  valid,  Mr.  W.  MacNaghten 
points  out  that  there  is  a  distinction  between  an  improper 
but  legal  mode  of  dealing  with  a  man's  self-acquisition, 
which  is  wholly  his  own,  and  an  improper  and  illegal 
manner  of  deaJing  with  ancestral  land  which  is  only  shared 

(n)  Daya  Bhaga,  ii ,  j  22,  30;  D.  K.  8.,  vi.,  §  1»— 20. 

(o)  The  only  exception  is  the  text  of  Narada,  cited  ante  §  252,  which,  even 
if  it  is  to  be  taken  literally,  plainly  refers  to  a  time  anterior  to  that  of  the  Joint 
Family. 
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by  him  with  his  sons.  He  was  of  opinion  that,  as  to  the 
former,  the  father  could  dispose  of  it  as  he  liked,  while  as 
to  the  latter  he  could  only  dispose  of  his  own  share  (p). 
But  the  badness  of  the  reasoning  arose  from  the  fact  that 
Jimuta  Vahana  considered  it  necessary  to  reconcile  the 
usage,  which  had  sprung  up  in  Bengal,  with  the  letter  of 
texts  which  applied  to  a  state  of  things  that  had  ceased  to 
exist.  He  was  the  apologist  of  a  revolution  which  must 
have  been  completed  long  before  he  wrote.  But  from  his 
writings  that  revolution  derived  the  stability  due  to  a 
supposed  accordance  with  tradition.  K  no  law-books  of  a 
later  tone  than  the  Mitakshara  had  been  in  existence 
when  our  Courts  were  established,  there  can  be  little 
doubt  that  the  conscientious  logic  of  English  judges  would 
have  refused  to  recognize  that  the  revolution  had  ever 
taken  place. 

§  261.  There  are  probably  no  materials  in  existence 
which  would  enable  us  to  trace  the  causes  of  that  change 
in  popular  feeling  and  family  law,  which  is  marked  by  the 
difference  between  the  Mitakshara  and  the  Paya  Bhaga. 
Much  was  of  course  due  to  the  natural  progress  of  society. 
A  race  so  full  of  commercial  activity  as  the  Hindus  who 
were  settled  along  the  lower  course  of  the  Ganges,  would 
find  their  growth  cramped  by  the  Procrustean  bed  of 
ancient  tradition.  As  soon  as  land  came  to  be  looked  on 
as  an  object  of  mortgage  and  sale,  the  restraints  upon 
alienation  imposed  by  the  early  law  would  be  found  in- 
sufferable. But  I  imagine  that  the  Brahmanical  influence 
helped  most  strongly  in  the  same  direction.  Sir  H.  S. 
Maine,  while  discussing  a  similar  transition  in  Celtic  law, 
says :  "  When  this  writer  affirms  that,  xmder  certain 
circumstances,  a  tribesman  may  grant  or  contract  away 
tribal  land,  his  ecclesiastical  leaning  constantly  suggests  a 
doubt  as  to  his  legal  doctrine.     Does  he  mean  to  lay  down 

(p)  1  W.  MacN.  Pref.,  vi.,  2—16.  See  per  Easi,  C.  J.,  2  M.  Dig.,  200—204 ; 
per  Peacock,  C.  J.,  Mangala  v.  Dinanatn,  4  B.  L.  R.  (O.  C.  J.),  78;  S^  C,  12 
Sath.  (A.  O.  J.)}  85.    As  to  the  modern  decisions,  9o&po»t  §  871. 
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that  the  land  may  be  parted  with  generally,  or  only  that 
it  may  be  alienated  in  favour  of  the  Church?  This 
difficulty  of  construction  has  an  interest  of  its  own.  I  am 
myself  persuaded  that  the  influence  of  the  Christian 
Church  on  law  has  been  very  generally  sought  for  in  a 
wrong  quarter,  and  that  historians  of  law  have  too  much 
overlooked  its  share  in  diffusing  the  conceptions  of  free 
contract,  individual  property,  and  testamentary  succession, 
through  the  regions  beyond  the  Roman  Empire,  which 
were  peopled  by  communities  held  together  by  the  primi- 
tive tie  of  consanguinity.  It  is  generally  agreed  among 
scholars  that  churchmen  introduced  these  races  to  wills 
and  bequests.  The  Brehon  tracts  suggest  to  me  at  least 
that,  along  with  the  sacredness  of  bequests,  they  insisted 
upon  the  sacredness  of  contracts ;  and  it  is  well  known 
that,  in  the  Germanic  countries,  their  ecclesiastical  socie- 
ties were  among  the  earliest  and  largest  grantees  of 
public  or  '  folk  '  land.  The  Will,  the  Contract,  and  the 
Separate  Ownership,  were  in  fact  indispensable  to  the 
church  as  the  donee  of  pious  gifts  *'  {q).  . 


§  262.  It  seems  to  me  that  every  word  of  this  passage  is  influence  ©r 

applicable  to  the  effect  caused  by  Brahmanical  influence ^ 

upon  Hindu  law.    The  moral  law,  as  promulgated  byManu,    ^    TLJJL^v.  ^ 

might  be  described  as  a  law  of  gifts  to  Brahmans.     Every 

step  of  a  man's  life,  from  his  birth  to  his  death,  required 

gifts   to   Brahmans.      Every   sin    which   he   committed 

might   be   expiated   by  gifts   to   Brahmans.      The  huge 

endowments  for  religious  purposes  which  are  found  in 

every  part  of  India  show  that  these  precepts  were  not  a 

dead  letter.     Every  day's  experience  of   present  Indian 

life  shows  the  practical  belief  in  the  efficacy  of  such  gifts. 

Naturally,  every  rule  of  law  which  threw  an  impediment 

in  their  way  would  be   swept   aside  as  far   as  possible. 

And  when  we  remember   that   the    Brahman   was   the 

King's  minister  in  his  Cabinet,  the  King's  judge  in  his 

Court,  it  is  obvious  that  it  was  a  mere  question  of  the 

(q)  Maine,  Early  Instit.,  104. 
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means  that  would  be  adopted  to  secure  the  end.  Even 
the  earlier  writers  had  led  the  way,  by  mingling  pious 
gifts  with  the  necessary  purposes  which  would  justify  an 
alienation  of  family  property  (r).  It  was  a  further  step  to 
emancipate  the  holder  of  the  estate  from  all  control 
whatever.  This  was  effected  in  Bengal  by  the  doctrine 
that  a  father  was  absolute  owner  of  the  property ;  and, 
by  its  further  extension,  that  every  collateral  member 
held  his  share  as  tenant  in  common,  and  not  as  joint 
tenant.  The  favour  shown  to  women,  who  are  always 
the  pets  of  the  priesthood,  by  allowing  them  to  inherit 
and  to  enforce  partition  in  an  undivided  family,  seems  to 
me  an  additional  stage  in  the  same  direction.  The  validity 
attributed  to  death-bed  gifts  for  religious  objects,  which 
gradually  ripened  into  a  complete  system  of  devise  (s), 
completed  the  downfall  of  the  common  law  of  property 
in  India. 

§  263.  There  can  be  no  doubt  that  Brahmanism  was 
rampant  among  the  law  writers  of  Bengal.  I  think  it 
can  be  shown  that  it  was  this  influence  which  completely 
remodelled  the  law  of  inheritance  in  that  Province,  by 
applying  tests  of  religious  efficacy  which  were  of  abso- 
lutely modern  introduction  (t).  We  can  easily  see  why 
this  influence  was  more  powerful  in  Bengal  than  in 
Southern  and  Western  India,  where  the  Brahmans  had 
never  been  so  numerous ;  and  than  it  was  in  the  Punjab, 
where  Brahmanism  seems  from  the  first  to  have  been  a 
failure  (w).  But  it  is  difficult  to  see  why  a  similar  system 
should  never  have  been  developed  in  Benares,  which  is  the 
very  hot-bed  of  Brahmanism.  Much  may,  perhaps,  have 
been  due  to  the  personal  character  and  influence  of 
Jimuta  Vahana.  It  has  been  supposed  that  the  Days 
Bhaga  was  written  under  the  influence  of  one  of  the 
Hindu  sovereigns  of  Bengal,  and  perhaps  even  received 
his  name,  much  as  the  great  work  of  Tribonian  came  to 


r)  Katyayatia,  2  Dig.,  96  ;  Mitakshara,  i.,  1,  §  28; 

a)  See  pott  §  406. 

n)  See  2  Muir  S.  T.,  482,  ante  §  8. 


Daya  Bhaga,  xi.,  1,  $  68. 
it)  See  post  §  609,  et  seq. 
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bear  the  name  of  Justinian  (v).  It  would  be  unphiloso- 
phical  to  suppose  that  he  originated  the  changes  we  have 
referred  to.  But  if  he  had  had  the  acuteness  to  see  that 
these  changes  actually  had  taken  place,  the  wisdom  to 
adopt  them,  and  the  courage  to  avow  that  adoption,  it  is 
obvious  that  a  work  written  under  such  inspiration 
would  take  precisely  the  form  of  the  Daya  Bhaga.  It 
would  be  based  upon  the  new  system  as  a  fact,  while  its 
arguments  would  be  directed  to  show  that  the  new  system 
was  the  old  one.  Its  authority  would  necessarily  be 
accepted  as  absolute  throughout  the  kingdom,  and  it 
would  become  a  fresh  starting  point  for  all  subsequent 
treatises  on  law.  On  the  other  hand,  the  Benares  jurists, 
in  consequence  of  the  very  strength  of  their  Brahmanism, 
would  continue  slavishly  to  reproduce  their  old  law 
books,  without  caring,  or  daring,  to  consider  how  far  they 
had  ceased  to  correspond  with  facts ;  just  as  we  find  com- 
paratively modern  works  discussing  elaborately  the  twelve 
sorts  of  sons,  long  after  any  but  two  had  ceased  to  be  recog- 
nized. Conversely,  of  course,  the  treatises  themselves, 
both  in  Bengal  and  Benares,  would  alter  the  current  of 
usage,  by  affecting  the  opinion  of  pundits  and  judges  upon 
any  concrete  case  that  was  presented  for  their  decision. 
If  any  writer  of  equal  authority  with  Jimuta  Vahana  had 
arisen  in  Southern  India,had  represented  plainly  the  usages 
which  he  found  in  force,  and  painted  up  the  picture  with 
a  plausible  colouring  of  texts,  we  should  probably  find  the 
Mitakshara  as  obsolete  in  Madras  as  it  is  in  Bengal. 

§  264.  When  Jimuta  Vahana  had  established  to  his  J*o?:«y9''**»«» 

^  .  .  .  to  distnbate. 

own  satisfaction  that  a  father  was  the  absolute  owner  of 
property,  and  that  the  sons  had  no  right  in  it  till  his 
death,  it  would  seem  to  follow,  as  a  necessary  consequence, 

(v)  See  Colebrooke's  Introduction  to  the  Daya  Bhaga.  Dr.  Jolly,  however, 
states  that  the  fabulous  character  of  the  supposed  monarch  is  now  established, 
Lect.  22.  He  suggests  that  the  difference  between  the  doctrines  of  the  Dayu 
Bhaga  and  the  Mitakshara  may  arise  from  the  fact  that  Jimuta  Vahana  followed 
the  views  of  commentators  earlier  than  Vijnaneswara.  Ibid.  25.  It  seems  to 
me  difficult  to  account  for  the  uniformly  progressive  character  of  his  doctrines 
by  any  such  supposition. 
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that  if  the  father  chose  to  make  a  partition,  he  might 
distribute  his  estate  among  his  sons  exactly  as  he  liked. 
But  this  conclusion  he  declined  to  draw.  Nothing  can 
show  the  artificial  character  of  his  reasoning  more  strongly 
than  this  fact.  In  the  very  chapter  in  which  he  lays  down 
that  the  absolute  ownership  of  the  father  enables  him  to 
deal  with  his  ancestral  property  as  he  likes,  he  also  lays 
down  that  if  he  chooses  to  distribute  it,  he  must  do  so 
upon  general  principles  of  equality,  and  cannot,  even  for 
himself,  reserve  more  than  a  double  share  {w).  He 
affirms  for  one  purpose  the  very  ownership  by  birth  which 
he  denies  for  another.  The  reason  probably  was  that 
xmequal  distributions  of  a  man's  property  during  his  life 
had  not  become  common,  and  that  there  was  no  particular 
motive  for  encouraging  them.  The  result,  however, 
possibly  was  to  preserve  the  family  union  in  many  cases 
in  which  it  would  otherwise  have  been  broken  up. 

Interest  of  §  265.  The  second  point  upon  which  Jimuta  Vahana 

hiB  diver  ^^  differed  from  the  earlier  writers  was  as  to  the  nature  of 
the  interest  which  each  person,  who  was  admitted  to  be  a 
co-sharer,  had  in  the  joint  property.  The  point  will  have 
to  be  fully  discussed  hereafter  (a;).  It  is  enough  to  say 
here  that  the  Mitakshara,  and  those  who  follow  its 
authority,  consider  that  no  coparcener  has  such  an  ascer- 
tained share,  prior  to  partition,  as  admits  of  being  dealt 
with  by  himself,  apart  from  his  fellow-sharers  (y).  They 
look  upon  every  co-sharer  as  having  a  proprietary  right  in 
the  whole  estate,  subject  to  a  similar  right  on  the  part  of 
all  the  others.  Jimuta  Vahana,  on  the  other  hand,  denies 
the  existence  of  such  a  general  right,  and  says  that  their 
property  consists  in  unascertained  portions  of  the 
aggregate  (z).  Hence  he  argues  that  the  text  of  Vyasa 
which  prohibits  sale,  gift  or  mortgage  by  one  of  several 


{w)  Day  a  Bhago,  ii.,  §  16 — 20,  47,  56—82.     Se«  the  whole  sabject  discussed, 
po8t  §  490—492. 

{x\  See  post  §  873.  (y)  See  Vyasa,  1  Dig.,  466. 

(e)  Daya  Bhaga,  xi.,  1,  §  26. 
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coparceners,  cannot   be  taken   literally,  for  each  has  a 
property  consisting  in  the  power  of  disposal  at  pleasure  (a). 

§  266.  Another  feature  of  Bengal  law,  which  must  have  Rights  of 
helped  much  to  break  up  the  family  union,  was  the  favour  ^^^^' 
with  which  it  regarded  the  rights  of  women.  According 
to  the  Benares  school,  a  widow  could  never  inherit  unless 
her  husband  had  been  a  sole  or  a  separated  owner  (6). 
This  resulted  from  the  nature  of  his  interest  in  the 
property.  So  long  as  he  was  undivided,  he  had  not  a  share 
but  a  right  to  obtain  a  share  by  partition.  It  he  died 
without  exercising  this  right,  his  interest  merged,  and 
went  to  enlarge  the  possible  shares  of  the  survivors.  But 
according  to  the  Daya  Bhaga,  a  widow  inherits  to  an 
issueless  husband  whether  he  dies  divided  or  undivided. 
This  would  have  been  a  logical  result  of  holding  that  each 
coparcener  during  his  lifetime  held  a  definite  though 
unascertained  share.  But  though  Jimuta  Vahana  relies 
upon  this  as  an  answer  to  his  opponents,  he  grounds  the 
right  itself  upon  the  texts  of  early  sages.  It  is  probable 
that  in  this  respect  he  may  have  been  really  reviving  the 
old  law  (c).  Certainly  he  was  so  in  allowing  the  mother 
a  right  to  obtain  a  share.  But  the  result  is  that  in  Bengal 
property  falls  far  more  frequently  under  female  control 
than  it  does  in  other  parts  of  India,  and  we  may  be  certain, 
with  proportionate  advantage  to  the  Brahmans. 

§  267.  I  have  now  traced  the  changes  which  the  law  of  WiUg. 
property  underwent  in  India,  up  to  the  time  when  its 
administration  fell  into  English  hands.  I  have  not 
touched  upon  the  subject  of  wills.  The  fruitful  germ  of  a 
system  of  bequest  can  be  seen  in  very  early  writers,  but 
all  the  evidences  of  its  growth  are  to  be  found  in  the 
records  of  the  British  Courts. 

The  succeeding  chapters  will  be  devoted  to  a  fuller 
examination  of  this  law,  as  it  has  been  developed  and 
applied  by  our  tribunals. 

{a)  Daya  Ehnga,  ii.,  §  27;  2  Dig.,  99—106,  189;  D.  K.  8.,  xi. 

{bj  Mitakshara.  ii.,  1,  §  30. 

(c)  Daya  Bhaga,  xi.,  1,  §  1—26;  see  ante  §  245. 
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CHAPTER  VIII. 

THE  JOINT  FAMILY. 

Divigion  of  §  268.  In  discussing  the  Joint  Family  or  coparcenary 

^    '  which  forms  the  subject  of  this  chapter,  we  shall  have  to 

consider :  firsts  who  are  its  members ;  secondly^  what  is 
coparcenary  property ;  thirdly,  self-acquisition,  and  the 
burthen  of  proof  when  it  is  set  up ;  fourthly,  the  mode  in 
which  the  joint  property  is  enjoyed.  The  historical 
discussion  contained  in  the  previous  chapter  has  shown 
that  originally  every  Hindu  family,  and  all  its  property, 
was  not  only  joint  but  indivisible.  This  state  of  things 
ceased  when  partition  broke  up  the  family,  and  when 
property  came  to  be  held  in  severalty,  either  as  being  the 
share  of  a  divided  member,  or  as  being  the  separate 
acquisition  of  one  who  was  still  living  in  a  state  of  union. 
Presumption  of  But  the  presumption  still  continues  that  the  members  of  a 
onion.  Hindu  family  are  living  in  a  state  of  union,  unless  the 

contrary  is  established.  "  The  strength  of  the  presump- 
tion necessarily  varies  in  every  case.  The  presumption 
of  union  is  stronger  in  the  case  of  brothers  than  in  the 
case  of  cousins,  and  the  farther  you  go  from  the  founder 
of  the  family,  the  presumption  becomes  weaker  and 
weaker  *  (a).  Even  where  separation,  either  of  person  or 
estate,  is  established,  it  can  never  be  more  than  tempomry. 
The  man  who  has  severed  his  union  with  his  brothers,  if 
he  has  children,  becomes  the  head  of  a  new  joint  family, 
composed  of  himself  and  his  children,  and  their  issue. 
And  so  property,  which  was  the  self-acquisition  of  the 
first  owner,  as  soon  as  it  descends  to  his  heirs  becomes 
their  joint  property,  with  all  the  incidents  of  that 
condition  (6). 

(fl)  Moro  Visvanaih  v.  Ganesh,  10  Bom.  H.  C,  444,  468;  2  Stra.  H.  L.,  347; 
Pritkoer  v.  Mahadeo  Pershad,  21 1.  A.,  184 ;  S.  C,  22  Cal.,  85. 
(ft)  RamNarain  Singh  v.  Pertum  Singh  11  B.  L.  R.,  397  ;  S.  C,  20  Suth.,  189. 
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§  269.  It  is  evident  that  there  can  be  no  limit  to  the  its  membera 
number  of  persons  of  whom  a  Hindu  joint  family  consists, 
or  to  the  remoteness  of  their  descent  from  the  common 
ancestor,  and  consequently  to  the  distance  of  their  rela- 
tionship from  each  other.  But  the  Hindu  coparcenary, 
properly  so  called,  constitutes  a  much  narrower  body. 
When  we  speak  of  a  Hindu  joint  family  as  constituting  a 
coparcenary,  we  refer  not  to  the  entire  number  of  persons 
who  can  trace  from  a  common  ancestor,  and  amongst 
whom  no  partition  has  ever  taken  place ;  we  include  only 
those  persons  who,  by  virtue  of  relationship,  have  the 
right  to  enjoy  and  hold  the  joint  property,  to  restrain  the 
acts  of  each  other  in  respect  of  it,  to  burthen  it  with  their 
debts,  and  at  their  pleasure  to  enforce  its  partition. 
Outside  this  body  there  is  a  fringe  of  persons  who  possess 
inferior  rights  such  as  that  of  maintenance,  or  who  may, 
under  certain  contingencies,  hope  to  enter  into  the  copar- 
cenary. In  defining  the  coparcenary,  therefore,  it  will  be 
necessary  somewhat  to  anticipate  matters  which  have  to 
be  more  fully  treated  of  hereafter. 

§  270.  The  Hindu  lawyers  always  treat  partition  and 
inheritance  as  part  of  the  same  subject  (c).  The  reason  of 
this  is  that  the  normal  state  of  the  property,  with  which 
they  have  to  deal  is  to  be  joint  property,  and  that  they  can 
only  explain  the  amount  of  interest  which  each  member 
has  in  the  property,  by  pointing  out  what  share  he  would 
be  entitled  to  in  the  event  of  a  partition. 

There  is  no  such  thing  as  succession,  properly  so  called,  donotsaooMd 
in  an  undivided  Hindu  family  (d).     The  whole  body  ^f  *«  «^°^  ^**»«'- 
such  a  family,  consisting  of  males  and  females,  constitutes 
a  sort  of  corporation,  some  of  the  members  of  which  are 

(c)  The  works  of  Jimata  Vahana  and  Madhaviya  are  known  by  names  (Daya- 
bhaga  and  Daya-vibhaga)  which  mean  simply  partition  of  heritage.  See 
BJdmul  Dose  ▼.  Ohoonee  LaU^  2  Cal.,  879,  where  the  right  of  a  nephew  to  share 
in  the  property  with  his  uncles  was  argued  as  if  he  was  claiming  to  succeed 
to  the  property  before  his  uncles. 

(d)  Ooparoenary  and  survivorship  are  incidents  of  Hindu  law,  which  axe 
repealed  Dy  the  Succession  Act,  exoe)it  as  to  rights  previously  vested,  in  the 

i  ol  Native  Chrietifkns.    TeUU  v.  8€Udanha,  10  Mad.,  d9. 
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coparceners,  that  is,  persons  who  on  partition  would  be 
entitled  to  demand  a  share,  while  others  are  only  entitled 
to  maintenance.     In  Malabar  and  Canara,  where  partition 
is  not  allowed,  the  idea  of  heirship  would  never   present 
itself  to  the  mind  of  any  member  of  the  family.     Each 
Rights  arise  by   person  is  simply  entitled  to  reside  and  be  maintained  in 
the  family  house,  and  to  enjoy  that  amount  of  aflBuence 
and  consideration  which  arises  from  his  belonging  to  a 
family  possessed  of  greater  or  less  wealth  (§  244).     As  he 
dies   out  his  claims  cease,  and   as  others  are  born  their 
claims  arise.     But  the  claims  of  each  spring  from  the 
mere  fact  of  their  entrance  into  the  family,  not  from  their 
taking  the  place  of  any  particular  individual.     Deaths  may 
enlarge  the  beneficial  interest  of  the  survivors,  by  diminish- 
ing the  number  who  have  a  claim  upon  the  common  fund, 
just  as  births  may  diminish  their  interests  by  increasing 
the  number  of  claimants.     But  although  the  fact  that  A 
is  the  child  of  B  introduces  him  into  the  family,  it  does 
not  give  him  any  definite  share  of  the  property,  for  B 
himself  has  none.     Nor  upon  the  death   of  B  does  he 
succeed  to  anything,  for  B  has  left  nothing  behind  to 
succeed   to.     Now   in   every   part   of   India   where   the 
Mitakshara  prevails  the  position  of  an  undivided  family  is 
exactly  the  same,  except  that  within  certain  limits  each 
male  member  has  a  right  to  claim  a  partition,  if  he  likes. 
But  until  they  elect  to  do  so,  the  property  continues  to 
devolve  upon  the  members  of  the  family  for  the  time  being 
jre  asMJTtained    by  Survivorship  and  not  by  succession.     The  position  of 
any  particular  person  as  son,  grandson,  or  the  like,  or  as 
one  of  many  sons  or  grandsons,  will  be  very  important 
when  the  time  for  partition  arrives,  because  it  will  deter- 
mine the  share  to  which  he  is  then  entitled.    But  until  that 
time  arrives  he  can  never  say,  I  am  entitled  to  such  a 
definite  portion  of  the  property ;  because  next  year  the 
proportion  he  would  have  a  right  to  claim  on  a  division 
might  be  much  smaller,  and  the  year  after  much  larger,  as 
births  or  deaths  supervene.    For  instance,  suppose  a  family 


by  partition. 
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to  consist  only  of  A  and  his  sons  B  and  C,  on  a  partition 
each  would  take  one-third.  But  if  D  was  born  while  the 
family  remained  joint,  each  would  take  one-fourth.     Sup- 


h 


B  C 

. I 


H  I 

posing  the  family  still  to  remain  undivided,  on  the  death 
of  A,  the  possible  shares  of  the  three  sons  would  be 
enlarged  to  one-third  ;  and  if  B  were  subsequently  to  die 
without  issue,  they  would  again  be  enlarged  to  one-half. 
As  C  and  D  married,  their  sons  E,  F  and  G  would  enter  Mitakahawu 
into  the  family  and  acquire  an  interest  in  the  property. 
But  that  interest  again  would  be  a  shifting  interest, 
depending  on  the  state  of  the  family.  If  C  were  to  die, 
leaving  only  two  sous  E  and  F,  and  they  claimed  a  parti-  • 
tion,  each  would  take  one-half  of  one-half.  But  if  X  had 
previously  been  born,  each  would  only  take  one-third  of  one- 
half.  K  they  put  ofif  their  claim  for  a  division  till  D,  G,  H 
and  I  had  all  died,  they  would  each  take  one-third  of  the 
whole.  It  is  common  to  say  that  in  an  undivided  family 
each  member  transmits  to  his  issue  his  own  share  in  the 
joint  property,  and  that  such  issue  takes  per  capita  inter 
se,  but  per  stirpes  as  regards  the  issue  of  other  members. 
But  it  must  always  be  remembered  that  this  is  only  a 
statement  of  what  would  be  their  rights  on  a  partition. 
Until  a  partition  their  rights  consist  merely  in  a  common 
enjoyment  of  the  common  property,  to  which  is  further 
added  the  right  of  male  issue  to  forbid  alienations,  made 
by  their  direct  ancestors  (e).  These  observations,  however, 
require  modification  in  Bengal.  There,  "  admitting  the  Bengal, 
family  to  have  been  joint,  and  the  sons  joint  in  estate, 

{e)  See  tliig  subject  discassed,  Appovier  v.  Bama  Subbaiyan^  11  M.  I.  A.,  76 ; 
8.  C,  8  Sath.  (P.  C).  1  ;  Sadabart  Prasad  v.  Foolbash  Koer,  3  B.  L.  R.  (P.  B.), 
fil;  8.  C,  14  Suth.,  840;  BamNarainv.  Pertum  Singh,  20  Sath.,  189 ;  S.  C,  11 
B.  Li.  R.,  897 ;  Bajnarain  v.  HeeralaL  5 Cal.,  142;  BnimulDoas  ▼.  Ohoonee Lall, 
2  CaL,  879;  Debt  Parthad  v.  ThakUr  Dial,  1  All.,  106 ;  Baol  Gorain  r.  Teea 
Chrain,  4  B.  L.  R.,  Appx.  90;  Sudemanam  v.  Narasimhulut  25  Mad.,  149. 
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the  right  of  any  one  of  the  co-sharers  would  not,  under 
the  Hindu  law,  pass  over,  upon  his  death,  to  the  other 
co-sharers.  It  would  be  part  of  the  estate  of  the  deceased 
co-sharer  and  would  devolve  japon  his  legatees  or  natural 
heirs  "  (f).  The  share  of  an  undivided  brother  dying 
without  issue  will  pass  to  his  widow,  daughter  and 
daughter's  son,  and  may  thus  vest  in,  a  family  completely 
different  from  his  own  (§  527). 
Theooparoenary  §  271.  Now  it  is  at  this  point  that  we  see  one  of  the 
most  important  distinctions  between  the  coparcenary  and 
the  general  body  of  the  undivided  family.  Suppose  the 
property  to  have  all  descended  from  one  ancestor,  who  is 
still  alive,  with  five  generations  of  descendants.  It  by  no 
means  follows  that  on  a  partition  every  one  of  these  five 
generations  will  be  entitled  to  a  share.  And  if  the  common 
ancestor  dies,  so  that  the  property  descends  a  step,  it  by 
no  means  follows  that  it  will  go  by  survivorship  to  all  these 
generations.  It  may  go  to  the  representatives  of  one  or 
more  branches,  or  even  to  the  widow  of  the  survivor  of 
several  branches,  to  the  total  exclusion  of  the  representa- 
tives of  other  branches.  The  question  in  each  case  will  be, 
who  are  the  persons  who  have  taken  an  interest  in  the  pro- 
limited  to  those  perty  by  birth  (g).  The  answer  will  be,  that  they  are 
^^l^Bwa  oaSe.  the  persons  who  offer  the  funeral  cake  to  the  owner  of  thft 
property.  That  is  to  say,  the  three  generations  next  to  the 
owner  in  unbroken  male  descent  (fe).  Therefore,  if  a  man 
has  Hving,  sons,  grandsons,  and  great-grandsons,  all  of 
these  constitute  a  single  coparcenary  with  himself.  Every 
one  of  these  descendants  is  entitled  to  offer  the  funeral  cake 
to  him,  and  therefore  every  one  of  them  obtains  by  birth 

(/)  Per  Turner,  L.  J.,  Soorjeemoney  Dossee  v.  DenobundOy  6  M.  I.  A.,  563; 
S.  C,  4  Suth.  (P.  C),  114.  Subramaniya  Pandiyav.  Sivasubramantya, 
17  Mu<).,  p.  830.  This  seomB  also  to  have  been  the  view  of  Apararka.  Parti tioo, 
he  says,  aces  not  create  a  new  right ;  it  has  bat  the  effect  to  render  visible  the 
right  of  each  of  the  former  joint  owners  to  his  share  of  the  estate.  Jollv,  Leot. 
87.  114,  K. 

{g)  This  principle  will  not  apply  in  Bengal,  where  sons  take  no  interest  by 
birth  in  their  father's  property.     See  ante  §  269. 

(h)  Mano.ix.,  UB6:  Viramit.,  p.72,§16,po«<§601.  I  may  as  weU  sUte  once 
for  all,  that  the  word  '*  issae  '*  will  be  used  throoghoot  this  work  as  embraoiiig 
son,  grandson,  and  great-grandson. 
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an  interest  in  his  property.  But  the  son  of  one  of  the 
great-grandsons  would  not  offer  the  cake  to  him,  and  there- 
fore is  out  of  the  coparcenary,  so  long  as  the  common 
ancestor  is  alive.  But  while  fresh  links  are  continually 
being  added  to  the  chain  of  descendants  by  birth,  so  earlier 
links  are  being  constantly  removed  from  the  upper  end  of 
the  chain  by  death.  So  long  as  the  principle  of  survivor- 
ship continues  to  operate,  the  right  to  the  property  will 
devolve  from  those  who  are  higher  in  the  line  to  those  who 
are  lower  down.  As  each  fresh  member  takes  a  share,  his 
descendants  to  the  third  generation  below  him  take  an 
interest  in  that  share  by  birth.  So  the  coparcenary  may 
go  on  widening  and  extending,  until  its  members  may 
include  persons  who  are  removed  by  indefinite  distances 
from  the  common  ancestor.  But  this  is  always  subject  to 
the  condition  that  no  person  who  claims  to  take  a  share  is 
more  than  three  steps  removed  from  a  direct  ascendant 
who  has  taken  a  share.  Whenever  a  break  of  more  than 
three  degrees  occurs  between  any  holder  of  property  and 
the  person  who  claims  to  take  next  after  that  holder,  the 
line  ceases  in  that  direction,  and  the  survivorship  is 
confined  to  those  collaterals  and  descendants  who  are 
within  the  limit  of  three  degrees.  This  was  laid  down  in 
two  cases  in  Bombay  and  Madras. 

§  272.  In  the  former  case  the  claim  to  partition  was  OoparoenarTnot 
resisted,  on  the  ground  that  the  plaintiff  was  beyond  the  d^J^f^ 
fourth  degree  from  the  acquirer  of  the  property  in  dispute,  ^ 
the  defendant  being  within  that  degree.     It  was  argued 
that  the  analogy  of  the  law  of  inheritance  prevented  a 
lineal  descendant,  beyond  the  great-grandson,  from  claim- 
ing partition  at  the  hands  of  those  who  are  legally  in 
possession,  as  descendants  from  the  original  sole  owner  of 
the  family  property  or  any  part  of  it  (i).     West,  J.,  said : 
"  The  Hindu  law  does  not  contemplate  a  partition   as 
absolutely  necessary  at  any  stage  of  the  descent  from  a 
common   ancestor ;  yet  the   result  of   the  construction 

(f)  Maro  Viahvamath  ▼.  QtTiUh,  10  Bom.  H.  C,  444,  449. 
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I  pressed  on  us  would  be  to  force  the  great-grandson  in 
every  case  to  divide  from  his  coparceners,  unless  he  desired 
his  own  offspring  to  be  left  destitute.  Where  two  great- 
grandsons  lived  together  as  a  united  family,  the  son  of 
each  would,  according  to  the  Mitakshara  law,  acquire  by 
birth  a  co-ownership  with  his  father  in  the  ancestral 
estate ;  yet  if  the  argument  is  sound,  this  co-ownership 
would  pass  altogether  from  the  son  of  A  or  B,  as  either 
happened  to  die  before  the  other.  If  a  coparcener  should 
die,  leaving  no  nearer  descendant  than  a  great-great- 
grandson,  then  the  latter  would  no  doubt  be  excluded  at 
once  from  inheritance  and  from  partition  by  any  nearer 
heirs  of  the  deceased,  as,  for  instance,  brothers  and  their 
sons  ;  but  where  there  has  not  been  such  an  interval  as  to 
cause  a  break  in  the  course  of  lineal  succession,  neither  has 
there  been  an  extinguishment  of  the  right  to  a  partition  of 
the  property  in  which  the  deceased  was  a  co-sharer  in  actual 
possession  and  enjoyment  (k) .  Each  descendant  in  succes- 
sion becomes  co-owner  with  his  father  of  the  latter's  share, 
and  there  is  never  such  a  gap  in  the  series  as  to  prevent  the 
next  from  fully  representing  the  preceding  one  in  the  suc- 
cession." The  same  principles  were  illustrated  in  detail  by 
Mr.  Justice  Nanabhai  Haridas.  He  said  (Z)  :  "  Take,  for 
instance,  the  following  case.  A,  the  original  owner  of  the 
property  in  dispute,  dies,  leaving  a  son  B  and  a  grandson 
C,  both  members  of  an  undivided  family.  B  dies,  leaving 
C  and  D,  son  and  grandson  respectively  ;  and  C  dies, 
leaving  a  son  D  and  two  grandsons  by  him,  E  and  F.  No 
partition  of  the  family  property  has  taken  place,  and  D,  E 
and  F  are  living  in  a  state  of  union.     Can  E  and  F  compel 

A 

A 


E 


(Ji;)  Beeper  Jagannatha,  S  Dig.,  446—460.  {1)10  Bom.  H.  C,  468. 
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D  to  make  over  to  them  their  share  of  the  ancestral  pro- 
perty? According  to  the  law  prevailing  on  this  side  of  India 
they  can,  sons  being  equally  interested  with  their  father  in 
ancestral  property  (m).  In  the  same  way,  suppose  B  and 
C  die,  leaving  A  and  D  members  of  an  undivided  family, 
and  then  A  dies,  whereupon  the  whole  of  this  property 

A 


Di  D 

E  F 

I 
G 

devolves  upon  D,  who  thereafter  has  two  sons,  E  and  F. 
They,  or  either  of  them,  can  likewise  sue  their  father  D  for 
partition  of  the  said  property,  it  being  ancestral.  Now 
suppose  B  and  C  die,  leaving  A,  D  and  'D\  members  of 
an  xmdivided  family,  after  which  A  dies,  whereupon  the 
whole  of  his  property  devolv<3S  upon  D  and  D*  jointly,  and 
that  D  thereafter  has  two  sons,  E  and  F,  leaving  whom 
D  dies.  A  suit  against  D^  for  partition  of  the  joint  ances- 
tral property  of  the  family  would  be  perfectly  open  to  E 
and  F,  or  even  to  G  and  F,  if  E  died  before  the  suit.  It 
would  be  a  suit  against  D*  by  a  deceased  brother's  sons  or 
son  and  grandson  (n).  But  E  and  F  are  both  fifth,  and 
G  sixth  in  descent  from  the  original  owner  of  the  property, 
whereas  D  and  D^  are  only  fourth.  Suppose,  however, 
that  A  dies  after  D  leaving  a  great-grandson,  D^  and  the 
two  sons  of  D,  E  and  F.  In  this  case  E  and  F  could  not 
sue  D^  for  partition  of  property  descending  from  A,  because 
it  is  inherited  by  D^  alone,  since  E  and  F  being  sons 
of  a  great-grandson,  are  excluded  by  D\  A's  surviving 
great-grandson,  the  right  of  representation  extending  no 
further  (o).     The  rule,  then,  which  I  deduce  from  the  Bute 

~(m)  IStra.  H.  L.,  177;  2  ibid.,  816;  Mitakshara,!.,!,  H  27;  i.,  6,  §  8,6,8, 11; 
V.  May.,  iv.,  6,  §  18. 

(n)  V.  May.,  ir.,  4,  §  21. 

(o)  S«e  Jagannatha'g  Comment,  ou  text,  ccclxx. ;  8  Dig.,  888;  1  Nort.  L.  G., 

1;  Stra.  Man.,  §  828;  2  Stra.  H.  L.,  827. 
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authorities  on  this  subject  is,  not  that  a  partition  cannot 
be  demanded  by  one  more  than  four  degrees  removed  from 
I  the  acquirer  or  anginal  owner  of  the  property  sought  to  be 
divided,  but  that  it  cannot  be  demanded  by  one  more  than 
four  degrees  removed  from  the  last  owner,  however  remote 
'  he  may  be  from  the  original  owner  thereof, 
i^ypiied  to  im-  §  273.  This  principle  was  also  affirmed  by  the  Madras 
jMTto  e  mm-  gigjj  Court,  and  its  application  put  to  a  more  violent  test. 
The  question  was  as  to  the  right  of  succession  to  an  im- 
partible Zemindary.  The  original  owner  and  common 
ancestor  of  the  claimant  was  A.  The  Zemindary  had 
descended  throughout  in  the  line  of  H,  and  was  last 
held  by  N,  who  died  without  issue,  leaving  a  widow,  the 
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plaintiff.  N  »  defendant, 

widow. 


defendant.  The  plaintiff  was  G,  who  was  admittedly  the 
nearest  male  of  kin  to  N.  The  family  was  undivided.  It 
was  conceded  that,  according  to  the  law  of  the  Mitakshara, 
an  undivided  coparcener  would  take  before  the  widow. 
But  it  was  contended  on  her  behalf,  ''  that  only  those  of 
the  unseparated  kinsmen  were  co-heirs,  who  by  birth  had 
acquired  a  proprietary  interest  in  the  estate  in  common 
with  the  deceased  ;  his  coparceners,  who,  on  a  division  in 
his  lifetime,  would  have  been  sharers  of  the  estate,  and 
that  such  a  copai^cenership  can  exist  only  between  kindred 
who  are  near  sapindas  (i.e.,  not  beyond  the  fburth  degree), 
and  consequently,  thM  the  respondetit  (pliaintiff)  was  not 
a  co-heir  of  the  deceased."  The  Court  assented  to  the 
first  branch  of  the  argument,  but  denied  the  second.  They 
held  that  the  Zemindary,  though  impartible,  was  still 
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coparcenary  property,  and  that  the  members  of  the  un- 
divided family  acquired  the  same  right  to  it  by  birth,  as 
they  would  have  done  to  any  other  property,  subject  only 
to  the  limitation  of  the  enjoyment  to  one.  Then  as  to  who 
were  coparceners,  they  said  :  "  It  appears  to  us  equally  Definition  of 
certain  that  the  limit  of  the  co-heirs  must  be  held  to  <^*«»*'*«"- 
include  undivided  collateral  relations,  who  are  descendants 
in  the  male  line  of  one  who  was  a  coparcener  with  an 
ancestor  of  the  last  possessor.  For,  in  the  undivided 
coparcenary  interest  which  vested  in  such  coparcener, 
his  near  sapindas  were  co-heirs,  and  when  on  his  death, 
the  interest  vested  in  his  sons,  or  son,  or  other  near 
sapinda  in  the  male  line,  the  near  sapindas  of  such  de- 
scendants or  descendant  became  in  Uke  manner  co-heirs 
with  them  or  him,  and  so  on,  the  co-heirship  became 
extended  through  the  new  sapindas  down  to  the  last 
descendant.  Obviously,  therefore,  as  long  as  the  status 
of  non-division  continues,  the  members  of  the  family  who 
have,  in  this  way,  succeeded  to  a  coparcenary  interest,  are 
co-heirs  with  their  kindred  who  possess  the  other  undivided 
interests  of  the  entire  estate,  and  one  of  such  kindred  and 
his  near  sapindas  in  the  male  line  cannot  be  the  only 
co-heirs,  until  by  the  death  of  all  the  others  without  de- 
scendants in  the  male  line  to  the  third  degree,  he  has,  or  he 
and  they  have,  by  survivorship  acquired  the  entire  right 
to  the  heritage,  as  effectually  as  if  the  estate  had  passed 
upon  an  actual  partition  with  the  co-heirs.'*  The  court, 
therefore,  held  that  the  plaintiff,  as  undivided  coparcener, 
would  succeed  before  the  widow  (p).  In  this  case  it  will 
be  observed  the  plaintiff  was  sixth  in  descent  irom  the 
common  ancestor,  the  defendant's  husband  being  equally 
distant. 

§  274.  The  same  principle,  viz.,  that  property  vests  in  Obetruoted  and 
certain  relations  by  birth,  and  not  in  other  relations,  gives  ^opS?.°**^ 
rise  to  a  division  of  property  into  two  classes,  which  are 

(p)  Yenumula  v.  Bamandora,  6  Mad.  H.  C,  94, 106.  See  also  in  Bengal, 
Girumrdharee  r.  KulahvX^  4  S.  D.,  9  (12),  where  property  was  divided  among 
persons  four,  five,  and  six  degrees  removed  from  the  common  ancestor. 
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spoken  of  by  Hindu  lawyers  as  Apratibandha  and  Saprati- 
bandha ;  terms  which  have  been  translated,  not  very  hap- 
pily, unob$trti>cted  and  obstructed,  or  liable  to  obstruction. 
These  terms  are  thus  explained  in  the  Mitakshara  (g), "  The 
wealth  of  the  father  or  of  the  paternal  grandfather  becomes 
the  property  of  his  sons  or  of  his  grandsons,  in  right  of  their 
being  his  sons  or  his  grandsons ;  and  that  is  an  inheritance 
not  liable  to  obstruction.  But  property  devolves  on  parents 
or  uncles,  brothers,  or  the  rest,  upon  the  demise  of  the 
owner,  if  there  be  no  male  issue;  and  thus  the  actual 
•  existence  of  a  son,  and  the  survival  of  the  owner  are  impedi- 
ments to  the  succession ;  and  on  their  ceasing,  the  property 
devolves  on  the  successor  in  right  of  his  being  uncle  or 
brother.  This  is  an  inheritance  subject  to  obstruction." 
The  distinction  is  the  same  as  that  which  is  present  to  the 
mind  of  an  English  lawyer,  when  he  speaks  of  estates  as 
being  vested  or  contingent,  or  of  an  heir  as  being  the  heir-at- 
law,  or  the  heir  presumptive.  The  unobstructed,  or  rather 
the  unobstructible,  estate  is  that  in  which  the  future  heir 
has  already  an  interest  by  the  mere  fact  of  his  existence. 
If  he  lives  long  enough  he  must  necessarily  succeed  to  the 
inheritance,  unless  his  rights  are  defeated  by  alienation  or 
devise ;  and  if  he  dies,  his  rights  will  pass  on  to  his  son, 
unless  he  is  himself  in  the  last  rank  of  sapindas,  in  which 
case  his  son  is  out  of  the  line  of  unobstructed  heirs.  On 
the  other  hand,  the  person  who  is  next  in  apparent  succes- 
sion to  an  obstructed,  or  rather  an  obstructible  estate,  may 
at  any  moment  find  himself  cut  out  by  the  interposition  of 
a  prior  heir,  as  for  instance  a  son,  widow  or  the  like.  His 
rights  vnll  accrue  for  the  first  time  at  the  death  of  the  actual 
holder,  and  will  be  judged  of  according  to  the  existing 
state  of  the  family  at  that  time.  Any  nearer  heir  who  may 
then  be  in  existence  will  completely  exclude  him  ;  and  if 
he  should  die  before  the  succession  opens,  even  though  he 

(q)  Mitakshara,  i.,  1,  $  3;  Viramit.,  p.  3,  V.  May.,  ir.,  2,  §  2.  See  per  curiam^ 
NutuL  OoomarLcUl  v.  BuMMtooddeen,  10  B.  L.  B.,  191 ;  S.  C^  16  Sath.,  477; 
Debt  Parshad  v.  ThaJcur  Dial^  1  All.,  112.  These  terms  are  not  used  by  the 
writers  of  the  Benfiral  or  Mithila  School.    V.  N.  Mandlik,  369  ;  Jolly,  I^ect.  176. 
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would  have  succeeded,  had  he  survived,  his  heirs  will  not 
take  at  all,  unless  they  happen  themselves  to  be  the  next 
heirs  to  the  deceased.  In  other  words,  he  cannot  transmit 
to  others  rights  which  had  not  arisen  in  himself  (r).  Nor 
can  he  by  any  contract  bar  the  rights  of  those  who,  after 
his  death,  are  the  actual  reversioners  when  the  succession 
opens  (s).  On  the  same  principles,  rights  which  have 
once  vested  in  such  an  heir  will  not  be  affected  by  the 
subsequent  birth  of  a  person  Who  would  have  taken  along 
with  him,  or  in  preference  to  him,  if  in  existence  when 
the  succession  opened  {t), 

§  275.  The  second  question  is  as  to  the  coparcenary  Ancestral  pio- 
property.  The  first  species  of  coparcenary  property  is  ^  ^ 
that  which  is  known  as  ancestral  property.  The  mean- 
ing of  this  phrase  might  be  taken  to  be,  property  which 
descended  upon  another  from  an  ancestor,  however  remote, 
or  of  whatever  sex.  Where  property  so  descended  upon 
several  persons  simultaneously,  and  with  equal  rights  both 
of  possession  and  enjoyment,  as  for  instance  upon  several 
brothers,  sons,  grandsons,  nephews  or  the  like,  it  would 
generally  be  joint  property,  by  the  very  hypothesis.  But 
this  is  not  what  is  known  for  this  purpose  as  ancestral 
property.  That  term,  in  its  technical  sense,  is  applied  to 
property  which  descends  upon  one  person  in  such  a 
manner  that  his  issue  acquire  certain  rights  in  it  as  against 
him  (u).  For  instance,  if  a  father  under  Mitakshara  law 
is  attempting  to  dispose  of  property,  we  enquire  whether 
it  is  ancestral  property.  The  answer  to  this  question  is 
that  property  is  ancestral  property  if  it  has  been  inherited 
as  unobstructed  property,  that  it  is  not  ancestral  if  it  has  is  imobstnioted 
been  inherited  as  obstructed  property  (§  274).     The  reason  P'^p®^* 

«r)  Bapu  Anaji  v.  Ratvqji,  21  Bom.,  319. 

(«)  Bahadur  Singh  v.  Mohar  Singh.  29  I  A.,  1 ;  S.  C,  24  All.,  94. 

(t)  Narasimha  v.  Veerabadhra,  17  Mud.,  287. 

(u)  Property  devised  by  a  man  to  hia  widow  and  his  son  does  not  become  joint 
property,  with  its  attributes  of  survivorship  and  mutual  restraint  on  alienation. 
Jomwar  Narain  v.  Bamchund  Dutt,  23  I.  A. ,  37  ;  S.  C.  28  Cal.,  670,  over- 
ruling Vydinada  v.  Nagammal,  1 1  Mad.,  258.  Nor  property  settled  on  hnsband 
and  wife  married  under  Alya  Santaua  law,  the  interest  of  which  was  payable  to 
both  jointly.    Kanthu  v.  Vittamma,  26  Mad.,  886.     See  po8t  §  668A. 
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of  this  distinction  is  that,  in  the  former  case,  the  heir  had 
an    actual   vested  interest   in  the   property,  before  the 
inheritance  fell  in,  and  therefore  his  own  issue  acquired 
by  birth  an  interest  in  that  interest.     Hence,  when  the 
property  actually  devolved  upon  him,  he  took  it  subject  to 
the  interest  they  had  already  acquired.     But  in  the  latter 
case,  he  had  no  interest  whatever  in  the  property,  before 
the  descent  took  place ;  therefore,  when  that  event  occur- 
red, he  received  the  property  free  of  all  claims  upon  it  by 
his  issue,  and  a  fortiori,  by  any  other  person.     Hence  all 
property  which  a  man  inherits  from  a  direct  male  ancestor, 
not   exceeding   three   degrees    higher   than   himself,   is 
ancestral  property,  and  is  at  once  held  by  himself  in 
coparcenary  with   his   own  issue.     But   where   he   has 
inherited  from  a  collateral  relation,  as  for  instance  from  a 
Anoestndpro-    brother,  nephew,  cousin  or   uncle,   it  is  not   ancestral 
^®^'  property  (v)  ;  consequently  his  own  descendants  are  not 

coparceners  in  it  with  him.  They  cannot  restrain  him  in 
dealing  with  it,  nor  compel  him  to  give  them  a  share  of 
it  (w).  On  the  same  principle  property,  which  a  man 
inherits  from  a  female,  or  through  a  female,  as  for  instance 
a  daughter's  son,  or  which  he  has  taken  from  an  ancestor 
more  remote  than  three  degrees,  or  which  he  has  taken  as 
heir  to  a  priest  or  a  fellow-student,  would  not  be  ancestral 
property  (x).     And  that  which  is  ancestral,  and  therefore 

(v)  It  is  hardly  necessary  to  remark  that  I  am  speaking  of  inheritance,  not  of 
sarvivorsbip.  The  enlarged  share  which  accrues  lo  the  remaining  brothers  on 
the  de  tth  of  nn  undivided  brother  is  ancestral  property,  and  subject  to  all  its 
incidents.     Ounqoo  Mull  v.  Bunseedhwr,  1  N.-W.  P.,  170. 

{w)  Bayadur  NaXlatambi  Y .  Mukunda.S  Mad.  H.  C.,465;  Nund  Coomar 
Lall  V.  Bugziooddeeuy  10  B.  L.  R.,  183 ;  S.  C,  lb  Suth.,  477 ;  Jawahirv.  Ouyan, 
8  Agra  H.  C,  78;  Lochun  v.  Neiiidharee^QO  Suth.,  170;  Pitam  v.  Ujagar, 
1  All,  662;  Jolly,  Lect.  121. 

(x)  8  Dig.,  61 ;  W.  &  B.,  710,  approved  per  cur.,  lOB.  L.  R.,  192,  supra.  The 
High  Court  ol  Madras  has  held  that  property  which  descended  to  a  man  from 
his  maternal  grandfather  was  ancestral  property,  which  he  could  not  alienate  to 
the  detriment  of  his  son.  None  of  the  above  authorities  wen*  referred  to.  The 
decision  was  reversed  by  the  Privy  Council  on  another  point  (MuthaycM  Chetii  v. 
Sangili,  8  Mad..  370. 9  I.  A.,  128 ;  Sivagun^a  v.  Lakshmava,  9  Mad.,  18b,  190). 
When  the  case  arises  again  it  will  be  material  to  remember  that  property  only 
becomes  joint  property  by  reason  of  being  ancestral  property,  where  the  ances- 
tor from  whom  it  was  derived  was  a  paternal  ancestor.  See  Mit.,  i.,  1,  §  8,  5, 
21,  24,  27,  33;  i.,  5,  §  2,  3,  5.  9—11 ;  per  MUter,  J.,  Qunga  Prasad  v.  AjudXia 
Pershad,  8  Cal.,  181,  p.  184;  per  curiam,  Jasoda  Koer\.  Sheo  Pershad,  17 
Cal.,  p.  38;  Nanabhai  v.  Achrathai,  12  Bom.,  p.  183;  Karuppai  v.  Sankara 
Narayanan,  27  Mad.,  p.  810;  post  §  276. 
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coparcenary  property,  as  regards  a  man's  own  issue,  is  not 
so  as  regards  his  collaterals.  For  they  have  no  interest  in 
it  by  birth  (y).  On  the  other  hand,  property  is  not  the 
less  ancestral  because  it  was  the  separate  or  self -acquired 
property  of  the  ancestor  from  whom  it  came  (z).  When 
it  has  once  made  a  descent,  its  origin  is  immaterial  as 
regards  those  persons  to  whom  it  has  descended.  It  is 
very  material,  however,  as  regards  those  who  have  not 
taken  it  by  descent.  A  father  with  two  sons,  A  and  B, 
had  self -acquired  property.  A  died  in  his  lifetime  leaving 
a  widow,  and  upon  his  death  B  took  the  property.  A*8 
widow  calimed  maintenance  out  of  it  as  ancestral  property. 
The  Court  admitted  that,  in  any  question  between  B  and 
his  sons,  it  would  be  ancestral  property.  But  it  was  not 
so  as  regards  A.  During  his  life  the  property  was 
absolutely  at  the  disposal  of  the  father.  As  regards  A  it 
was  neither  ancestral  nor  coparcenary  property,  and  on 
his  death  his  widow  had  no  higher  claim  over  it  than  her 
husband.  Her  rights  were  not  enlarged  by  its  change  of 
character  when  it  reached  the  hands  of  B  (a) .  All  savings 
made  out  of  ancestral  property,  and  all  purchases  or 
profits  made  from  the  income  or  sale  of  ancestral  property, 
would  follow  the  character  of  the  fund  from  which  they 
proceeded   (6).     On  the  same  principle  accretions  to  a 


iy)  Ajoodkia  v.  Kcuhee  Gir,  4  N.-W.  P.,  31 ;  Oopal  Stvgh  v.  Bheekunlal, 
S.  D.  of  1859,  294  ;  Qoval  DuH  v.  Gopal  Lall,  ibid.,  1314. 

yz)  liam  Narain  v.  PeHum  Singh,  20  Sath.,  189  ;  S.  C,  1 1  B.  L.  R.,  397,  per 
curiam,  9  Bom.,  450. 

(a»  Janki  v.  Nandram,  U  All.  P.  B.,  194,  p   198. 

{h)  Shudanuiid  v.  Bonomalee,  6  Sath.,  2o6;  S.  C.  on  review  ;  sub  nominef 
Sudanand  v.  Soorjo  Muiiee,  8  Suth.,  465 ;  S.  C,  1 1  Suth.,  436,  reversed  on  another 
point  in  Privy  Council ;  8iib  nomine,  Roorjomoneey.  Suddanund,  12  B.  L.  R.,  304; 
8.  C,  20  Suth.,  377 ;  S.C,  8  Mad.  Jar  ,  466 ;  Gkansham  v.  Govind,  5  S.D.,  202 
(240) ;  Umirthnath  v.  Goureenath,  13  M.  1.  A,  542  ;  S.  C,  5  Suth.  (P.  C),  10; 
Kristnappa  v.  Bamasaumty^Q  Mad.  H.  C,  25 ;  Jvgmohundasv.  MungaUaa,  10 
Bom.,  52i).  In  the  case  of  GuTiga  ProHod  v.  Ajudhia  Perthad,  the  High  Court  of 
Bengal  treated  it  as  a  point  still  unsettled,  whether  property  purchased  out  of 
the  income  of  ancestral  property  before  the  birth  of  a  son  was  ancestral  property 
vested  in  the  after-born  son.  Mr.  JuMtice  'fitter  was  strongly  of  opinion  that  it 
was  not.  It  was  admitted  that  it  would  be  otherwise  as  to  property  so  purchased 
after  his  birth,  8  Cal.,  131 ;  S.  C,  9  C.  L.  R.,  417.  In  Madras  it  has  been  held 
that  property  purchased  from  the  income  of  ancestral  is  ancestral  property,  which 
cannot  be  given  to  a  stranger  in  derogation  of  the  right  of  a  son  who  was  im 
gremio  mains  at  the  time  of  the  gift.  The  Court  renised  to  follow  the  dictum 
of  Mitter,  J.,  cited  above  Bamanna  v.  Venkata,  11  Mad.,  246.  As  to  savings 
from  income  of  impartible  Zemindary,  or  purchases  made  out  of  saoh  savings* 
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riparian  village  are  ancestral  property,  if  the  village  itself 
was  such  (c).  Property  which  has  been  conferred  on 
*  a  widow  for  her  maintenance  retains  its  character  as 
ancestral  when  it  reverts  to  the  family  on  her  death  (d). 
Similarly  where  a  member  of  a  joint  family  has  assigned 
his  undivided  interest  to  a  creditor  to  satisfy  claims  which 
do  not  exhaust  the  entire  value  of  the  interest,  any 
residue  continues  to  be  ancestral  property  (e). 

Dmded  pro-  §  276.  Where  ancestral  property  has  been  divided  be- 

tween several  joint  owners,  there  can  be  no  doubt  that  if 
any  of  them  have  issue  living  at  the  time  of  the  partition, 
the  share  which  falls  to  him  will  continue  to  be  ancestral 
property  in  his  hands,  as  regard^  his  issue,  for  their  rights 
•had  already  attached  upon  it,  and  the  partition  only  cuts 
off  the  claims  of  the  dividing  members.  The  father  and 
his  issue  still  remain  joint  (/).  But  it  is  not  so  clearly 
settled  whether  the  same  rule  would  apply  where  the  par- 
tition had  been  made  before  the  birth  of  issue.  In  a  case 
in  Calcutta  it  was  held  that  where  a  father  by  various 
deeds  of  gift  had  distributed  his  property  among  his  sons, 


perty. 


Ancestor  by  2't  ^^^  portion  obtained  by  each  was  ancestral  property  as 
regards  his  issue.  It  does  not  appear  whether  the  issue 
had  been  in  existence  at  the  time  of  the  gift.  But  the  son 
contended  that  it  was  by  the  gift  his  self -acquired  property. 
This  the  Court  refused  to  admit.  After  a  full  examination 
of  the  Hindu  authorities,  they  said :  "  We  think  that,  ac- 
cording to  the  Mitakshara,  landed  property  acquired  by  a 
grandfather  and  distributed  by  him  amongst  his  sons,  does 
not  by  such  gift  become  the  self-acquired  property  of  the 
sons  so  as  to  enable  them  to  dispose  of  it  by  gift  or  sale 


•  see  post  §  286.  Semhle,  that  movable  property  which  haH  made  a  descent,  and 
is  then  converted  into  land,  possesseH  all  the  incidents  of  ancestral  immovable 
property.     Shavi  Narain  w  Itaghonhur^  3  Cal.,  508. 

ic)  Rampraaad  v.  Badha  Prasad,  7  All.,  402. 

(d)  Beni  Persha  v.  Puran  Chvnd.  23  Cal.,  262. 

\e)  Krishna^arni  v.  Rajahgopala,  18  Mad.,  73,  p.  83. 

(/)  Lakahmibaiw  Oanpat Moroba,  5 Bom.  H.  C.  (O.  C.  J.),  129  ;  Chatterbhooj 
V.  Dharatnsif  9  Bom.,  488.  The  sam<^  point  was  very  lately  decided  in  Calcatta. 
The  report  does  not  state  whether  the  son  was  born  before  or  after  the  partition, 
but  I  think  the  latter  seems  to  have  been  the  case.  Adurmoni  Cnowdhry, 
8  Cal.,  1. 
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without  the  consent,  and  to  the  prejudice  of,  the  grandsons. 
The  property  cannot  be  said  to  have  been  acquired  without 
detriment  to  the  father's  (t.6.,  ancestral)  estate,  because  it 
was  not  only  given  out  of  that  estate,  but  in  substitution 
for  the  undivided  share  of  that  estate  to  which  the  father 
appears  to  have  been  entitled.  It  cannot  therefore  be 
taken  to  have  been  given  simply  by  the  favour  of  the 
father,  but  upon  consideration  of  the  father  surrendering 
some  interest  or  right  to  share  in  the  grandfather's  estate, 
which  he  did  by  the  acceptance  of  this  separate  parcel. 
We  think  that  the  father  took  it  with  the  incidents  to 
which  the  undivided  share  for  which  it  was  substituted 
would  have  been  subject'*  (g).  This  reasoning  would 
appear  to  apply  equally  in  favour  of  issue  unborn  at  the 
time  of  the  gift.  Similarly  it  was  held  in  Madras,  that  a 
father  did  not  take  his  share  of  the  estate  as  self-acquired  or  by  wUi 
property,  in  consequence  of  having  received  it  under  the 
will  of  his  own  father.  The  Court  said :  "It  seems  to  us 
that  there  is  no  reason  whatever  in  the  contention  that  its 
quality  was  changed  by  his  choosing  to  accept  it,  apparent- 
ly under  the  terms  of  his  father's  will.  Still  less  ground 
would  there  be  for  the  contention  that  his  acquiescence 
in  that  mode  of  receiving  it  would  vest  in  himself  a  larger 
interest  than  he  would  have  taken  by  descent  "  (h).  The 
same  principle  was  followed  in  a  case  under  Mitakshara 
law,  where  a  father  bequeathed  his  self-acquired  property 
to  his  widow  and  his  three  sons  jointly.  Two  of  the  sons 
separated.  The  third  continued  to  live  in  union  with  his 
mother,  and  on  her  death  took  her  share  by  survivorship. 
The  Court,  after  reviewing  the  above  decisions,  held  that 
the  share  of  the  widow  which  came  to  the  son  must  be 

(g)  Muddun  Oopal  v.  Bam  Bukah,  6  Suth.,  71,  73;  followed  Navomi  Babua- 
sin  V.  Modun  Mohun,  13  I.  A.,  5.  In  Mohabeer  Kooerv.  Joobha^  16  Suth.,  221; 
8.  C,  8  B.  L.  R.,  88;  a  contrary  opinion  seems  to  have  been  expressed  by 
Jackaon^  J.  Bat  in  that  case  the  property  appears  not  to  have  been  ancestral  at 
all.  See  as  to  what  is  "  a  gift  through  affection,*'  Lakahman  v.  Bamachandra, 
1  Bom.,  661. 

(h)  Tata  Ohand  v.  Beeb  Bam,  3  Mad.  H.  C,  60,  55  ;  Nagafingam  v.  Bama- 
chandra Tevar,  24  Mad.,  429.  In  this  case  an  alienation  by  the  devisee  was  held 
bad  at  against  an  after- bom  son. 
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considered  in  his  hands  as  ancestral  property,  since  it  had 
originally  formed  part  of  his  father's  estate  (i).  What- 
ever the  nature  of  the  widow's  interest  may  have  been,  its 
descent  was  governed  by  the  incidents  attaching  to  the 
source  from  which  it  arose.  Where  a  man  had  obtained  a 
share  of  family  property  on  partition,  which  was  mort- 
gaged to  its  full  value,  and  which  he  had  subsequently 
cleared  from  the  mortgage  by  his  own  self -acquisitions,  it 
was  held  that  the  unencumbered  property  was  ancestral 
property  in  his  hands  (k). 

In  Bombay  it  has  been  recently  decided,  after  a  review 
of  all  the  cases,  that  where  a  grandfather  bequeaths  his 
self-acquired  property  to  a  son,  who  has  at  the  time  male 
issue,  in  terms  showing  an  intention  that  the  devisee 
should  take  an  absolute  estate,  the  property  so  devised 
does  not  vest  in  the  issue  as  ancestral  estate,  so  as  to 
entitle  them  to  sue  their  father  for  a  partition  (I). 

Proper^  jointly      §  277.  Secondly,  property  may  be  joint  property  with- 
**^  out  having  been  ancestral.     Where  the  members  of  a  Joint 

Family  acquire  property  by  or  with  the  assistance  of  joint 
funds,  or  by  their  joint  labour,  such  property  is  the  joint 
property  of  the  persons  who  have  acquired  it,  whether  it 
is  an  increment  to  ancestral  property,  or  whether  it  has 
arisen  without  any  nucleus  of  descended  property  (m). 
And  it  makes  no  difference  that  the  form  of  the  conveyance 
to  them  would  make  them  tenants  in  common  and  not  joint 
tenants  (n).     Whether  the  issue  of  such  joint  acquirers 

(i)  Nanabhai  v.  Achratbaiy  12  Bom.,  122,  p.  133 ;  Beni  Perskad  v.  Puran 
C/r««<i,  28Cal.,262. 

{k)  Visalatchy  v.  Annaaamy,  5  Mad.  H.  ('.,  150 ;  KrUhnaaami  v. Bajahgopala, 
18  Mad.,  73,  p.  88. 

(/■)  Jugmonundas  v.  Mangaldas,  10  Bom.,  528  ;  ace.  Nagalingam  v.  Rama- 
chendra  Tevar,  24  Mad.,  429. 

(m)  Manu,  ix.,  {5  215;  Yajnavalkya,  ii.,  120;  Mitakshara,  i.,4,  S  16 ;  3  Dig., 
386;  P.  MacN.,  351,  362;  liamaaheahaiya  v.  Bhagavat,  4  Mad.  H.  C  ,  6; 
Bamperahad  v.  Sheochum,  10  M.  I.  A.,  490 ;  Badhabai  T.  Nanarav,  3  Bom., 
151.  In  Benj^al  no  sach  presumption  would  arise.  Saradav.  Mahavavda,  31  Cal., 
448.  By  §  45  of  the  Transfer  of  Property  Act  (IV  of  1882)  persons  who  purchase 
immo7able  property  out  of  a  common  fund  are,  in  the  absence  of  any  contreict  to 
the  contrary,  entitled  to  hold  it  in  shares  proportioned  to  their  interest  in  the 
oommon  funds  ;  and  similarly  where  a  joint  purchase  is  made  by  several  with 
their  separate  funds. 

(n)  PokermulVa  goods,  23  Cal.,  980. 
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would  by  birth  alone  acquire  an  interest  in  such  property, 
without  evidence  that  they  had  in  any  way  contributed  to 
it,  is  a  question  which,  as  far  as  I  know,  has  never  arisen. 
Tf  a  single  individual  acquired  a  fortune  by  his  own 
exertions,  without  any  assistance  from  ancestral  property, 
his  issue  would  certainly  take  no  interest  in  it.  If  several 
brothers  did  the  same,  the  property  would  be  Joint  as 
between  themselves.  It  would  certainly  be  self-acquired 
as  regards  all  collaterals,  and  it  is  difficult  to  see  why  it 
should  not  be  the  same  as  regards  their  issue,  unless  they 
chose  voluntarily  to  admit  the  latter  to  a  share  of  it.  This 
seems  to  have  been  the  view  taken  by  the  High  Court  of 
Bombay  in  a  case  where  property  had  been  acquired  by 
trade.  They  said  .  "  There  is  no  evidence  to  show  that  the 
parties  were  members  of  an  ordinary  trade  partnership 
resting  on  contract.  If  the  sons  had  a  joint  interest  with 
their  father  in  the  piece-goods  business,  it  was  apparently 
because  they  were  members  of  an  undivided  family 
carrying  on  business  jointly  in  that  capacity.  If  the 
property  of  the  family  firm  had  been  acquired  by  the  equal 
exertions  of  the  three  members,  without  the  aid  of  any 
nucleus  of  property  other  than  acquired  by  themselves, 
then,  no  doubt,  the  property  of  the  firm  with  its  accuinu- 
lations  would  be  self-acquired  property  even  though 
it  was  owned  jointly.  And  on  a  partition  such  property 
would  apparently  remain  self-acquired  property  in  the 
hands  of  the  several  members,  even  though  one  of  them 
was  the  father  of  the  other  two  '*  (o).  In  a  later  Madras 
case  Bhdshyem  Iyengar,  J.,  seemed  to  think  that  the  issue 
would  acquire  an  interest  by  birth  if  the  acquirers  intended 
to  hold  the  property  as  joint  family  property,  but  not  if 
they  only  intended  to  hold  it  as  co-owners  inter  se, 
Stidarsanam  v.  Narasimhtdu,  25  Mad.,  p.  155. 

§  278.  Thirdly,  property  which  was  originally  self-ac-  o'  thiowii  into 
quired,  may  become  joint  property,  if  it  has  been  volun- 
tarily thrown  by  the  owner  into  the  joint  stock,  with  the 

(o)  Chatterbhoof  ▼.  Dharamn,  9  Bom.,  488,  p.  446. 
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intention  of  abandoning  all  separate  claims  upon  it.  This 
doctrine  has  been  repeatedly  recognized  by  the  Privy 
Council.  Perhaps  the  strongest  case  was  one,  where  the 
owner  had  actually  obtained  a  statutory  title  to  the  pro- 
perty under  the  Oudh  Talukdars  Act  I  of  1869.  He  was 
held  by  his  conduct  to  have  restored  it  to  the  condition 
of  ancestral  property  (p).  To  create  such  a  new  title, 
however,  a  clear  intention  to  waive  the  separate  rights  of 
the  owner  must  be  established,  and  will  not  be  inferred 
from  acts  which  may  have  been  done  out  of  kindness  and 
affection.  A  younger  brother  who  was  insane  from  birth 
had  for  many  years  been  treated  by  his  elder  brother  as  if 
he  was  under  no  incapacity.  His  name  was  entered  in 
the  revenue  records  as  joint  owner,  and  documents  were 
issued  and  takeh  in  his  name.  It  appeared  that  for  many 
years  his  case  had  been  treated  by  the  family  as  one  that 
might  be  cured.  Finally  a  family  arrangement  was  entered 
into  by  which  he  was  set  aside  as  incapacitated.  The 
Privy  Council  held  that  the  previous  course  of  conduct 
could  not  be  treated  as  amoxmting  to  a  fresh  grant  of 
rights  which  the  youth  was  incapable  of  taking  by 
inheritance  (q), 
impartiUe  pro-  §  279.  Liability  to  partition  is  one  of  the  commonest 
pnf.  ^  incidents  of  joint  property,  but  it  must  not  be  supposed  that 
'•^^^  joint  property  and  partible  property  are  mutually  con- 

vertible terms.  If  it  were  so,  an  impartible  Zemindary 
could  never  be  joint  property.  The  reverse,  however,  is 
the  case.     The  mode  of  its  enjoyment  necessarily  cuts 

(p)  Hurpurahadv.  Sheo  Dyal,  31.  A.,  259;  S.  C,  aGSuth.,  55;  Shankar 
Baksh  V.  Hardeo  BaJcah,  16 1.  A.,  71 ;  S.  C,  16  Cal.,  897 ;  (as  to  cases  in  which 
sach  a  Taluqdar  was  held  to  have  taken  the  Statutory  estate  on  trust  for  the 
other  members  of  the  family,  see  Mt.  Thukrain  Sookraj  v.  Government^  14 
M.  I.  A.,  112 ;  Thakoor  Hardeo Bux  v.  Jowahir  Singh,,  4 1.  A.,  178 ;  6  I.  A.,  161 ; 
Thakuram Bamanund  v.  BojfhunathKo&r,  9 1.  A.,  41 ;  S.  C,  8  Cal.,  769 ;  Hasan 
Jafar  v.  Muhammad  Askart,  26  I.  A.,  229) ;  per  cur.,  Bamperahad  Sheochum, 
10  M.  I.  A.,  506 ;  CheUayanuU  v.  ^fuHalamal,  6  Mad.,  Jur.  P.  C,  106  ;  Sliam 
Narain  v.  Court  of  Wardi,  20  Sutb . ,  197 ;  per  curiam,  1 5  Bom. ,  p .  89 ;  10  Cs  1. ,  pp. 
892,  898,  401 ;  Madhavarav  Manohar  ▼.  Atmaram,  15  Bom.,  519 ;  TribovandaM 
y.  Yorke  Smith,  21  Bom.,  849  ;  reversing ;  S.  C,  20  Bom.,  316,  the  same  rule  was 
applied  to  property  which,  though  not  self-acauired,  had  descended  from  a 
maternal  ancestor  to  daughter's  sons.  They  would  not  be  coparceners,  but  had 
elected  to  treat  it  as  joint  property,  Oopalaaami  v.  OfUnnasamif  7  Mad.,  458. 

{q)  Lola  Muddun  Gopal  ▼.  Khikhinda  Koer,  18 1.  A.,  9 ;  S.  C,  18  Cal.,841. 
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down  to  a  very  small  point  the  rights  of  the  other  members 
of  the  family  with  respect  to  it.  But  there  are  two  parti- 
culars in  which  its  joint  character  becomes  material — first, 
with  reference  to  the  order  of  succession  ;  and,  secondly, 
as  to  the  powers  of  alienation  possessed  by  each  successive 
holder.  Now,  as  to  the  first  point,  it  has  been  repeatedly 
held  by  the  Privy  Council  that  the  order  of  succession  to 
a  Zemindary  depended  upon  whether  "  though  impartible 
it  was  part  of  the  common  family  property,  '*  or  was  the 
separate  or  self -acquired  property  of  the  holder  (r).  As 
to  the  second  point,  the  Courts  of  Madras,  Calcutta  and 
Allahabad  till  very  lately  ruled  that  the  holder  of  an 
impartible  Zemindary  under  Mitakshara  law  would  be 
under  the  same  restrictions  as  to  alienation  in  regard  to 
it  as  to  any  other  ancestral  property.  This  course  of 
decisions  has,  however,  been  interrupted  in  consequence 
of  a  recent  ruling  of  the  Privy  Council.  The  subject  will 
have  to  be  discussed  more  fully  hereafter  (s). 

§  280.  An  examination  into  the  property  of  the  joint  CoparoeneM 
family  would  not  be  complete  without  pointing  out  what  ^ysepftn^y. 
property  may  be  held  by  the  individual  members  which  is 
not  joint  property.  Property  which  is  not  joint  must  be 
either  separate  property  or  self-acquired,  or  property 
which  has  devolved  upon  another  in  such  a  manner  as  to 
be  held  by  him  free  of  all  claims  by  members  of  the  same 
undivided  family.  The  last  of  the  three  cases  has  already 
been  discussed  (§  275,  276).  Separate  property,  ex  vi 
termini  assumes  that  the  holder  of  it  has  ceased  to  be  in 
union  with  those  in  reference  to  whom  the  property  is 
separate.     But  a  man  is  very  commonly  separated  from 

(r)  Katama  Natchierv.  Rajah  ofShivagunga,  9  M.  I.  A.,  689,  589, 610;  S.  C. 
aSath.  (P.  t^),31;  Tanumw^  ▼•  BoocWa,  13  M.  I.  A.,  383, 336;  8.  C,  18  Suth. 
(P.  C),  21;  Chowdhry  ChirUamun  v.  Nowlukho,  2  I.  A.,  268;  S.  C,  24  Sath., 
255;  Tenumalav.  Bamajtdora^  6  Mad.  H.  C,  98. 103;  Periaaamy  v.  Periasamy, 
51.  A.,  61 ;  S  C,  1  Mad.,  812;  Bunganayakamma  v.  BulU  Bamaya,  P.  C,  5th 


July,  1879;  Jogendra  Bhupati  v.  Nityanand,  17  I.  A..  128;  3  C,  18  Cal.,  151; 
Kali  KrUhna  v.  Baghunath,  81  Cal.,  224.  It  has  been  saggested  by  the 
Calcutta  High  Coart  that  Qhatwali  tenores  created  by  Beg.  aXIX  of  1814, 


though    hereditary    are    the   exolusive    property  of    each    successive    owner. 
Ohatradhari  Singh  v.  Kunj  Behari,  22  Cal.,  156. 
(f)  See  post  ^S^S. 
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one  set  of  persons,  as,  for  instance,  his  brothers,  while  he 
is  in  union  with  others,  as  for  instance,  his  own  issue. 
As  regards  the  former,  his  property  is  separate  ;  as  regards 
the  latter,  it  is  joint  (§  276).  Self-acquisition,  on  the 
other  hand,  may  be  made  by  anyone  while  still  in  a  state 
of  union,  and  when  made  will  be  effective  against  the 
whole  world.  I  have  already  (§  239 — 241)  pointed  out 
the  early  history  of  this  branch  of  the  law.  The  following 
remarks  will  show  how  it  has  been  dealt  with  by  modern 
decisions : 
BeU-aoqnirition.  §  281.  The  whole  doctrine  of  self-acquisition  is  briefly 
stated  by  Yajnavalkya  as  follows  : — "  Whatever  is  acquired 
by  the  coparcener  himself,  without  detriment  to  the 
father's  estate,  as  a  present  from  a  friend,  or  a  gift  at 
nuptials,  does  not  appertain  to  the  coheirs  {t).  Nor  shall 
he  who  recovers  hereditary  property  which  has  been  taken 
away  give  it  up  to  the  coparceners ;  nor  what  has  been 
gained  by  science  *'  (w).  Upon  this  the  Smriti  Chandrika 
remarks  that  the  estate  of  the  father  means  the  estate  of 
any  undivided  coheir  (t?).  While  the  Mitakshara  adds 
that  the  words  *'  without  detriment  to  the  father's  estate  " 
must  be  connected  with  each  member  of  the  sentence. 
"Consequently  what  is  obtained  from  a  friend  as  the 
return  of  an  obligation  conferred  at  the  charge  of  the 
patrimony ;  what  is  received  at  a  marriage  concluded  in 
the  form  Asura  or  the  like  (w) ;  what  is  recovered  of  the 
hereditary  estate  by  the  expenditure  of  the  father's  goods  ; 
what  is  earned  by  science  acquired  at  the  expense  of 
ancestral  wealth ;  all  that  must  be  shared  with  the  whole 
of  the  brethren  and  the  father"  (x).  The  author  of  the 
Mitakshara  enlarges  the  text  of  Yajnavalkya  by  defining 
self-acquisition  as  "  that  which  had  been  acquired  by  the 

( t )  See  as  to  presents  from  relations  or  friends,  Mann,  iz.,  $  206.;  Narada,  ziii., 
$  6,  7;  Muddun  Gapal  y.  Ram  Buk$h,  6Sath.,  71 ;  ante  §  276;  Mitakshara, 
i.i  o,  IS  9. 

(m  )  Yajnavalkya,  ii.,  §  118, 119 ;  MiUkshara,  i.,  4,  §  1.  See  Daya  Bhaga,  vi,,  1 ; 
D.  K.  8.,  iv.,  2,  $  1—12;  V.  May.,  iv.,  7,  §  1—14;  Bagunandana,  v..  1—12. 
'    '  Smriti  Chandrika,  vii.,  $  28. 

Sheo  Oohind  v.  Sham  Narain^  7  N.-W.  P.,  75. 
Mitakshars,  i,  4,  $  6. 
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coparcener  himself  without  any  detriment  to  the  goods  of 
his  father  or  mother ^  Hence  the  Madras  High  Court 
has  recently  decided  that  property  inherited  by  a  man 
from  his  mother's  father  is  not  his  self -acquisition,  and 
this  ruling  has  been  affirmed  by  the  Privy  Council  {y). 
The  whole  contest  in  each  instance  is  to  show  that  the 
gain  has  been  without "  detriment  to  the  estate.**  In  early 
times  the  slightest  assistance  from  the  joint  patrimony, 
however  indirect,  was  considered  to  be  such  a  detriment, 
and  the  possession  of  any  joint  property  was  considered  as 
conclusively  proving  that  there  had  been  such  an  assist- 
ance. The  Madras  Court  has  always  leant  very  strongly 
against  self-acquisition.  But  the  recent  tendency  of  deci- 
sions seems  to  be  towards  a  more  sensible  view  of  the  law, 
following  out  its  spirit  rather  than  its  letter. 

§282.  For  instance,  the  gains  of  science  or  valour,  Ghuns  of 
which  seem  to  have  been  the  earliest  forms  of  self -acquisi- 
tion, were  held  to  be  joint  property,  if  the  learning  had 
been  imparted  at  the  expense  of  the  Joint  Family,  or  if 
the  warrior  had  used  his  father's  sword  (§  240).  The  law 
upon  this  point  was  examined  with  great  fulness  in  a  case 
where  the  adoptive  mother  of  a  dancing  girl  claimed  her 
property,  on  the  ground  that  it  had  been  acquired  by  skiU 
imparted  at  the  mother's  expense.  The  High  Court  of 
Madras,  over-ruling  a  very  elaborate  judgment  of  the  Civil 
Judge,  decided  that  if  these  gains  were  to  be  considered 
the  gains  of  science,  they  were  joint  property  of  the  acquirer 
and  her  mother  {z).  It  would  admittedly  have  been  other- 
wise if  her  gains  had  merely  been  the  result  of  prostitution, 
unaided  by  any  special  education  (a).  In  a  later  case  the 
gains  of  a  Vakil  were  held  to  be  divisible,  on  the  ground 
that  they  had  been  obtained  by  education  imparted  at  the 
family  expense,  althou^  it  was  found  that  he  had  received 

(v)  Mit.,  i.,  4,  §  2 ;  acc.  Baghunandana,  v.,  5  ;  Mutiayan  Chetty  v.  Sangili,  9 
I.  A.,  127  ;  3  Mad.,  870,  IB82.  The  Privy  Council  declined  to  commit  itself  to 
the  consequence  drawn  by  tlie  Madras  Flieh  Court  that  property  so  inherited 
became  the  joint  property  of  the  taker  and  his  son.     See  ante  %  276,  note. 

U)  OhalakoHda  v,  Batnachalanij  2  Mad.  H.  C,  56.    See  2  W.  MacN.,  167. 

(a)  Boc^am  t  Sivomamf  4  Mad.,  880. 
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from  his  father  nothing  more  than  a  general  education. 
HoUoway,  J.,  referring  to  the  dancing  girl's  case,  said  : 
**  I  fully  adhere  to  the  judgment  of  the  Hight  Court,  for 
which  I  am  responsible,  and  especially  to  the  statement 
that  the  ordinary  gains  of  science  by  one  who  has  received 
a  family  maintenance  are  certainly  partible"  (6).  The 
decisions  in  the  above  cases  were  adopted  in  general  terms 
by  the  Chief  Justice  in  Bombay  in  another  case  of  a 
Vakil.  There,  however,  the  point  really  did  not  arise,  as 
it  appeared  that  he  united  the  business  of  money-lender 
with  that  of  Vakil,  and  that  there  was  joint  family  pro- 
perty of  which  he  had  the  use  (c). 
Bfleot  of  eduoa-  §  283.  It  is,  however,  difficult  to  see  why  a  person  who 
on  in  y.  j^^^  made  gains  by  science,  after  having  been  educated  or 
maintained  at  the  family  expense,  should  be  in  a  worse 
position  than  any  other  person  who  has  been  so  educated 
or  maintained,  and  who  has  afterwards  made  self-acqui- 
sitions. Jimuta  Vahana  lays  it  down,  that  where  it  is 
attempted  to  reduce  a  separate  acquisition  into  common 
property  on  the  ground  that  it  was  obtained  with  the  aid 
of  common  property,  it  must  be  shown  that  the  joint  stock 
was  used  for  the  express  purpose  of  gain.  **'  It  becomes 
not  common  merely  because  property  may  have  been 
used  for  food  or  other  necessaries,  since  that  is  similar 
to  the  sucking  of  the  mother's  breast  "  (d).  This  seems 
to  be  good  sense.  If  a  member  of  a  Hindu  family  were 
sent  to  England  at  the  joint  expense,  to  be  educated  for 
the  Bar  or  the  Civil  Service,  it  seems  fair  enough  that  his 
extra  gains  should  fall  into  the  common  stock,  as  a  recom- 
pense for  the  extra  outlay  incurred.  It  might  be  assumed 
that  when  the  outlay  was  incurred  the  reimbursement 
was  contemplated.  But  it  is  different  where  all  start  on 
exactly  the  same  level,  with  nothing  but  the  ordinary 
maintenance  and  education  which  is  common  to  persons 
of  that  class  of  life.     Accordingly  in  a  Madras  case,  where 

Oungadhartidu  t.  Naratammahf  7  Mad.  H.  C,  47. 

Bai  Manchha  v.  Narotamdatj  6  Bom.  H.  C.  (A.  C.  J.),  1,  6. 

Daya  Bhaga,  vi.,  I,  §  44—60;  1  Stra.  H.  L.,  214 ;  2  Stra.  H.  L.,  347. 
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a  Hindu  had  made  a  large  mercantile  fortune,  his  claim  to 
hold  it  as  self-acquired  was  allowed,  though  he  had 
admittedly  been  maintained  in  his  earlier  years,  educated 
and  married  out  of  patrimonial  means  (e).  So  in  a  Bengal 
case  where  self -acquisition  was  set  up,  and  the  defendant 
had  been  maintained  at  the  family  expense,  but  it  was 
proved  that  in  acquiring  his  property  he  did  not  use  any 
funds  which  belonged  to  the  joint  family,  his  gains 
apparently  being  derived  from  some  lucrative  employment, 
it  was  held  that  the  plea  was  made  out.  Mitter,  J., 
said :  "  The  plaintiff's  case  in  the  Court  below  was  that 
the  defendant  received  his  education  from  the  joint 
estate,  and  that  he  is  consequently  entitled  to  participate 
in  every  property  that  has  been  acquired  by  the  de- 
fendant by  the  aid  of  such  education.  But  this  conten- 
tion is  nowhere  sanctioned  by  the  Hindu  law,  and  I  see 
nothing  in  justice  to  recommend  it  "  (/).  This  case  was 
approved  by  the  Privy  Council  in  an  appeal  where  it  had 
been  contended  that  the  property  acquired  by  a  suc- 
cessful merchant  was  joint  property,  because  he  had 
been  educated  out  of  the  joint  funds.  The  fact  was 
negatived,  upon  which  the  Committee  observed,  "  This 
being  their  Lordships'  view,  it  does  not  become  necessary 
to  consider  whether  the  somewhat  startling  proposition 
of  law  put  forward  by  the  appellant,  which,  stated  in 
plain  terms,  amounts  to  this — that  if  a  member  of  a 
joint  Hindu  family  receives  any  education  whatever 
from  the  joint  funds,  he  becomes  for  ever  after  incapable 
of  acquiring  by  his  own  skill  and  industry  any  separate 
property — ^is  or  is  not  maintainable.  Very  strong  and 
clear  authority  would  be  required  to  support  such  a 
proposition.  For  the  reasons  that  they  have  given,  it 
does  not  appear  to  them  necessary  to  review  the  text- 
books or  the  authorities  which  have  been  cited  on  this 
subject.     It  may  be  enough  to  say  that,  according  to  their 

(e)  OheUaip&rootn<tU  t.  Veeraperoomallt  4  Mad.  Jar.,  64,  affd.,  on  appeal, 
»&.,  240. 
(/)  Dkunoohdaree  r,  Ounput,  11  B.  L.  B.,  201,  note;  S.  C,  10  Sath.,  123. 
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Lordships'  view,  no  texts  which  have  been  cited  go  to 
the  full  extent  of  the  proposition  contended."  Then,  after 
referring  with  approval  to  the  Bengal  case  as  laying  the 
law  down  less  broadly  than  those  in  Madras  and  Bombay, 
the  judgment  concluded  by  saying  :  "  It  may  hereafter 
possibly  become  necessary  for  this  Board  to  consider, 
whether  or  not  the  more  limited  and  guarded  expression 
of  the  law  upon  this  subject  of  the  Courts  of  Bengal,  is 
not  more  correct  than  what  appears  to  be  the  doctrine  of 
the  Courts  of  Madras  ''(g). 
The  Boienoe  §  284.  All  of  the  above  cases  were  recently  examined  by 

^i^to^t  tlie  High  Court  of  Bombay  (A).  They  said :  "  It  certainly 
at  the  family  appears  to  US  that  the  dictum  of  MitteVy  J.,  that  the  propo- 
sition which  we  are  considering  *  is  nowhere  sanctioned  by 
Hindu  law,'  is  not  strictly  accurate.  The  texts  which 
have  been  cited  to  us  do,  in  our  opinion,  establish  it  as  a 
rule  of  Hindu  law  that  the  ordinary  gains  of  science  are 
divisible,  when  such  science  has  been  imparted  at  the 
family  expense,  and  acquired  while  receiving  a  family 
maintenance,  but  that  it  is  otherwise  when  the  science 
has  been  imparted  at  the  expense  of  persons  who  are  not 
members  of  the  student's  family.  But  the  question  still 
remains,  whether  the  term  *  Science,'  as  used  in  the 
texts,  is,  in  modern  days,  to  be  construed  as  meaning 
a  mere  general  education,  and  not  rather  a  special 
training  for  a  particular  profession.  The  words  *  any 
education  whatever'  in  the  judgment  of  the  Judicial 
Committee  in  Patdiem  v.  PatUiemy  as  well  as  an  observa- 
tion of  one  of  their  Lordships  in  the  course  of  the 
argument,  that  the  Madras  case  of  the  dancing  girl  was  a 
case  of  a  special  training,  and  not  necessarily  applicable  to 
a  case  of  general  training,  may  seem  to  indicate  that,  if  the 
question  again  comes  before  their  Lordships,  it  will  be 
considered  chiefly  with  reference  to  the  nature  and  extent 

(g)  Pauliem  Valoo  v.  Pauliem  Sooryah,  4  I.  A.,  109,  117;  8.  C,  1  Mad., 

(h)  Lakahman  v.  Jumnabaif  6  Bom.,  225,  p.  242.  Approved  and  followed, 
Krishnaji  Mahadev  ▼.  Moro  Mahadev.  15  Bom.,  82 :  Lahthman  Kuar  ▼.  Debt 
Praiad,  20  AU.,  485. 
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of  the  education  imparted  at  the  family  expense.'*  The 
Court,  after  citing  with  approval  the  remarks  at  the 
beginning  of  the  preceding  paragraph,  proceed  to  say : 
"  We  think  that  we  shall  be  doing  no  violence  to  the 
Hindu  texts,  but  shall  be  only  adapting  them  to  the 
condition  of  modern  society,  if  we  hold  that,  when  they 
speak  of  the  gains  of  science  which  has  been  imparted 
at  the  family  expense,  they  intend  the  special  branch  of 
science  which  is  the  immediate  source  of  the  gains,  and 
not  the  elementary  education  which  is  the  necessary 
stepping  stone  to  the  acquisition  of  all  science." 

S  285.  On  the  same  principle,  although  the  admitted  Poaaeesion  of 

.  .  joinl  lands  nol 

possession  or  existence  of  joint  funds  will  throw  upon  the  oonoinuTe. 
self-acquirer  the  onus  of  proving  that  such  funds  did  not 
form  the  nucleus  of  his  fortune  (i),  the  fact  itself  is  not 
conclusive.  In  a  case  in  the  Supreme  Court  of  Bengal, 
Grant,  J.,  said :  "  Where  the  property  descended  is 
incapable  of  being  considered  as  the  germ  whose  improve- 
ment has  constituted  the  wealth  subsequently  possessed, 
this  wealth  must  evidently  be  deemed  acquired.  An 
ancestral  cottage  never  converted,  or  capable  of  conversion 
to  an  avilable  amount  into  money,  in  which  the  maker 
of  the  wealth  had  the  trifling  benefit  of  residing  with  the 
rest  of  the  family  when  he  commenced  turning  his  industry 
to  profit, — so  of  other  things  of  a  trifling  nature**  (i). 
Of  course  the  contrary  would  be  held,  if  it  appeared  that 
the  income  of  the  joint  property  was  large  enough  to  leave 
a  surplus,  after  discharging  the  necessary  expenses  of  the 
family,  out  of  which  the  acquisitions  might  have  been 
made  (Z).  And  purchases  made  with  money  borrowed  on 
the  security  of  the  common  property  will  belong  to  the 
Joint  Family,  the  members  of  which  will  be  jointly  liable 

( t )  Shib  Perahad  v.  Oungamonee,  16  Sath.,291 ;  Pran  Kristo  v.  Bhageerutee. 
90  Stith.,  158 ;  Subbayya  ▼.  Surayya,  10  Mad.,  251. 

{k)  OooToochum  v.  Ooluckmoney^  Falton,  165,  181 ;  per  curiam,  Meenatchee 
V.  Chetumbra,  Mad.  Deo.  of  1858,  63 ;  Jadoomonee  v.  Oungadur,  1  Boaln.,  600  ; 
V.  Darp.,  521 ;  Ahmedbhoy  v.  CoMumbhou,  13  Bom.,  534 ;  10  M.  I.  A.,  p.  505. 

{I)  SudanuTidr.  Soorjo Motiee,  II  Sain.,  436;  Tottempudi  Venkataratnam 
T.  Sethamma,  97  Mad.,  p.  234. 
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for  the  debt  (m).  But  it  would  be  otherwise  if  the  loan 
was  made  on  the  sole  credit  of  the  borrower,  or  even  if 
the  loan  was  made  out  of  the  common  fund,  under  a  special 
agreement  that  it  was  to  be  at  the  sole  risk  of  the  borrower, 
and  for  his  sole  benefit  (w). 

§  286.  Estates  conferred  by  Government  in  the  exercise 
of  their  sovereign  power  become  the  self-acquired  property 
of  the  donee,  whether  such  gifts  are  absolutely  new  grants, 
or  only  the  restoration  to  one  member  of  the  family  of 
property  previously  held  by  another,  but  confiscated  (o), 
unless  some  contrary  intention  appears  from  the  grant  (p). 
But  where  one  member  of  a  family  forcibly  dispossesses 
another  who  is  in  possession  of  an  ancestral  Zemindary, 
and  there  is  no  legal  forfeiture,  nor  any  fresh  grant  by 
a  person  competent  to  confer  a  legal  title,  the  new 
occupant  takes,  not  by  self -acquisition,  but  in  continuation 
of  the  former  title  (q).  And  where  a  confiscation  made 
by  Government  was  subsequently  annulled,  and  no  grant 
to  any  third  person  was  ever  made,  it  was  held  that  the 
old  title  revived,  for  the  benefit  of  all  persons  capable  of 
claiming  under  it  (r).  So  a  grant  made  by  Government 
to  the  holder  of  an  estate,  which  merely  operates  as  an 
ascertainment  of  the  State  claim  for  revenue,  and  a 
release  of  the  reversionary  right  of  the  crown,  is  a  mere 
continuance  of  the  old  estate  (s). 


(m)  Sheopershad  v.  Kulunder,  1  S.  D.,  76  (101). 

(n)  Bai  Nursingh  v.  Bai  Narain,  8  N.-W.  P.,  218. 

(o)  Katama  Natchiar  v.  Rajah  of  Shivaganga^  9  M.  I.  A.,  606 ;  S.  C,  2  Suth. 
(P.  C.),  31;  Beer  Fertah  v.  Maharajah  Bajender^  12  M.  I.  A.,  1  (Hunsapore 
Case) ;  S.  C,  2  Suth.  (P.  C),  81 ;  Venkataraycuiu  v.  Venkataramaya,  15  Mad., 
284,  ante  §  54.  Ab  to  grants  in  Oudh  ivfter  the  Confiscation  of  1858,  and  under 
Act  I  of  1869  (Oadh  Estate  Act),  see  Thakurain  Sookraj  v.  The  Oovemment, 
14  M.  I.  A.,  112 ;  Hurpurshad  ▼.  SIteo  Dyal,  3  I.  A.,  259 ;  8.  C,  26  Suth.,  66  ; 
Hardeo  Bum  v.  Jawahir^  4  I.  A.,  178;  6  I.  A.,  161 ;  Brijindar  v.  Janki  Koer, 
6  I.  A.,  1 ;  Thakur  Shere  v.  Thakurain^  8  Cal,  616  ;  Gouri  Shunker  v.  Maha- 
rajah  o/  Bulramporet  6  I.  A.,  1 ;  S.  C,  4  Cal.,  839  ;  Mulka  Jahan  v.  Deputy 
Oommtseioner  of  Liieknoto,  t6.,  63;  MirMaJehan  v.  Nawab  4f9ur  BahUy  ib. 
76 ;  S.  C,  4  Cal.,  727 ;  Seth  Jaidial  v.  Seth  Siteeram,  8  I.  A.,  216  ;  Ramanund 
V.  Baghunath,  9  1.  A.,  41 ;  S.  C,  8  Cal.,  769  ;  Pirthi  Pal  v.  JewaMr  Singh,  14 
I.  A.,  87.  A  grant  of  a  jaghire  is  presumably  only  for  life.  Oulabaas  t. 
Collector  of  Surat,  6  I.  A.,  64  ;  8.  C,  3>om.,  186. 

(p)  Mahant  Qovind  Boo  v  8Ua/ram,  26  I.  A.,  196 ;  8.  C,  21  AH.,  63. 

(q)  Yanumula  Boochia,  18  M.  I.  A.,  888 ;  8.  C  ,  13  Suth.  (P.  C),  21. 

(r)  MirMa  Jehan  v.  Badehoo  Bahoo,  12  I.  A.,  124 ;  8.  C,  12  Cal.,  1. 

(s)  Narayana  v.  Chengalamma,  10  Mad.,  1. 
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A  point  which  has  now  been  finally  decided  is,  whether  Savingi  from 
the  savings  made  by  the  holder  of  an  impartible  estate  property.^ 
under  Mitakshara  law,  are  his  self-acquired  property,  or 
not.     It  is  quite  settled  that,   although   an   impartible 
Zemindary  may  be  joint  property,  in  the  sense  that  all  the 
family  have  a  joint  and  vested  interest  in  the  reversion 
(§  279),  its  annual  income,  and  the  accumulations  of  such 
income,  are  the  absolute  and  exclusive  property  of  the 
possessor  of  the  Zemindary  for  the  time  being.     None  of 
his  kindred  can  claim  an  account  of  the  mode  in  which  he 
has  spent  his  income,  nor  a  share  in  the  profits  annually 
accruing  or  laid  by.     He  may  spend  as  much  or  as  little  of 
his  income  as  he  likes.     If  he  spends  it  all,  it  is  not  waste, 
and  whatever  he  invests  is  absolutely  at  his  own  disposal 
during  his  life  (t).  There  could  therefore  be  no  coparcenary 
in  such  savings,  and  therefore  no  survivorship  (w).  If,  there- 
fore, a  Zemindar  in  Madras  left  no  issue,  it  seems  to  me 
that  his  widow  would  take  his  savings  before  his  brothers, 
or  their  issue,  and  if  he  left  issue,  they  would  take  exclu- 
sively.    This  appears  to  have  been  the  view  of  the  Madras 
High  Court  in  one  of  the  two  cases  quoted  above,  where 
they  say :  **  Whether  regarded  as  the  separately  acquired 
funds  of  the  Zemindar,  or  as  it  really  is,  his  acquisition 
derived  from  ancestral  property  owned  by  him  solely,  it  is 
equally  divisible  family  property  as  between  his  sons  **  (v). 
Accordingly  when  a  Poligar  died  leaving  debts  which 
would  not  bind  the  ff^mily,  but  also  leaving  property  which 
had  been  purchased  out  of  the  savings  of  his  income,  it 
was  held  that  such  purchases  were  his  separate  property, 
to  which   his  creditors  would  be  entitled  in  discharge 
of  their  debts  (w).     Of  course  savings  handed  down  from 
previous  Zemindars  would  follow  a  different  rule  ;  they 

{t)  Maharajulungartt  v.  Rajah  Bow  Fantalu,  6  Mad.  H.  C,  31,  41 ;  Lutch- 
mana  Bow  v.  Terimul  Bow,  4  Mad  Jur.,  241. 

(u)  See  Neelkiito  Deb  v.  Beerchunder,  12  M.  I.  A.,  540 ;  S.  C,  8  B.  L.  R. 
(P.  C),  18 ;  S.  C,  12  9>xiih.  (P.  C),  21  (Tipperah  CaBe). 

{v)  5  Mod.  H.  C,  41 ;  supra  note  (t). 

{w)  Kotta  Bamtuaini  v.  Bangari,  8  Mad.,  145.  Both  Judges  agreed  that  this 
would  be  the  case  with  a  dejur^  Poligor,  but  tbey  differed  as  to  the  law  where 
the  Poligar  wa«  one  de  facto  bat  not  de  jure.  Sec  pp.  166,  166.  Parbati 
Kumari  v.  Jagadit  Chunder,  29  I.  A.,  82 ;  3.  C,  29  Cal.,  488. 
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would  become  the  joint  property  of  his  descendants,  of 
whom  the  succeeding  Zemindar  was  only  one,  his  brothers 
and  their  issue  being  the  others. 

BeooTerrof  §  287.  Another  mode  of  self -acquisition,  which  is  not 

JSrty.  '^^  very  likely  to  arise  now,  is  where  one  coparcener  unaided 
by  the  others  or  by  the  family  funds,  recovers,  with  the 
acquiescence  of  his  co-heirs,  ancestral  property  which  had 
been  seized  by  others,  and  which  his  family  had  been 
unable  to  recover  (x).  In  order  to  bring  a  case  within 
this  rule,  the  property  must  have  passed  into  the  posses- 
sion of  strangers,  and  be  held  by  them  adversely  to  the 
family.  It  is  not  sufficient  that  it  should  be  held  by  a 
person  claiming  title  to  hold  it  as  a  member  of  the  family, 
or  by  a  stranger  claiming  under  the  family,  as  for  instance 
by  mortgage.  So  also  the  recovery  by  one  co-heir  for  his 
own  special  benefit  is  only  permissible  where  "  the  neglect 
of  the  coparceners  to  assert  their  title  had  been  such  as  to 
show  that  they  had  no  intention  to  seek  to  recover  the 
property,  or  were  at  least  indifferent  as  to  its  recovery, 
and  thus  tacitly  assented  to  the  recoverer  using  his  means 
and  exertions  for  that  purpose,  or  upon  an  express 
understanding  with  the  recoverer's  coparceners.'*  "  The 
recovery,  if  not  made  with  the  privity  of  the  co-heirs, 
must  at  least  have  been  bond  fide,  and  not  in  fraud  of 
their  title,  or  by  anticipating  them  in  their  intention  of 
recovering  the  lost  property."  Finally,  it  must  be  an 
actual  recovery  of  possession,  and  not  merely  the  obtaining 
of  a  decree  for  possession  {y). 

BesalitoM-  As  to  the  result  of  such  a  recovery,  there  seems  to  be  a 

*^""'  conflict  in  the  Mitakshara.     At  ch.  i.,  6,  §  11,  the  author, 

.    referring  to  Manu,  ix.,  §  209,  makes  the  property  which 

\  has  been  recovered  belong  exclusively  to  the  recoverer.   At 

(aj)  Manu,  ix.,  §  309  ;  Mitakshara,  i.,  4,  §  2,  6 ;  Daya  Bhaga,  vi.,  2,  §  81—37 ; 
D.  K.  S.  iv.,  2,  §  6—9;  Raghnnandana,  v  ,  29—31. 

iy)  Viaalatchy  v.  Anvaaamyt  6  Mad.  H.  C,  160 ;  Bish^swar  v.  Shitul,  8  Suth., 
18 ;  S.  C,  confirmed  on  review ;  ivb  nomine^  BUtesnur  v.  Seetul,  9  Sath.,  69  ; 
Bolakeey.  Covrt  of  Wardt^  14  Suth.,  34:  Jugmohundat  v.  Mangaldas^  10 
Bom.,  528 ;  Mu*tu  VadhugaiMdha  v  Dorasinga,  8  I.  A.,  99 ;  8.  C,  8  Mad..  800; 
Naraganti  v.  Venkatachcuapati^  4  Mad.,  p.  269. 
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ch.  i.,  4,  §  11,  he  quotes  a  text  of  Sankha  as  establishing  . 
that,  '*  if  it  be  land,  he  takes  the  fourth  part,  and  the  I 
remainder  is  equally  shared  among  all  the  brethren.** ' 
Dr.  Mayr  reconciles  the  discrepancy  by  supposing  that  the 
former  text  refers  to  the  case  of  a  recovery  by  the  father, 
while  the  latter  refers  to  one  of  several  brethren  or  other 
coparceners,  who  all  stand  on  the  same  level  (z).     The 
Bengal  authorities,  however,  take  the  latter  rule  as  apply- 
ing to  every  recoverer,  but  only  in  the  case  of  land  (a).  It 
is  to  be  observed  that  the  recoverer  takes  one-fourth  first, 
and  then  shares  equally  with  the  others  in  the  residue  (6). 

§  288.  An  intermediate  case  between  self-acquired  and  Aeqnisiftioiis 
joint  property  is  the  case,  resting  upon  a  text  of  Vasishtha,  ? Jmcb.  ^  ^^^ 
in  which  property  acquired  by  a  single  coparcener,  at  the 
expense  of  the  patrimony,  is  said  to  be  subject  to  partition, 
the  acquirer  being  entitled  to  a  double  share  (c).  It  has 
already  been  suggested  (§  240)  that  this  text  probably 
applied  originally  to  self-acquisition  properly  so  called, 
and  that  it  cut  down  the  rights  of  a  self-acquirer,  instead 
of  enlarging  the  rights  of  one  who  has  made  use  of  com- 
mon property.  The  Smriti  Chandrika  and  Madhaviya 
both  restrict  the  text  to  the  gains  of  learning,  when  con- 
sidered to  be  partible  in  consequence  of  the  education  from 
which  they  sprung  having  been  imparted  at  the  expense 
of  the  family  (d).  The  general  principles  laid  down  by 
Vijnanesvara  seem  to  exclude  the  idea  that  any  special 
and  exclusive  benefit  can  be  obtained  to  any  co-heir  by  a 
use  of  the  family  property  (e).  Mr.  W.  MacNaghten 
states  that  under  Benares  law  no  such  benefit  can  be 
obtained,  whatever  may  have  been  the  personal  exertions 

(«)  Mayr,  25  ;  Vrihaupati.  3  Dig.,  32. 

(a)  Daya  Bhag*.  vi.,  2,  §  36—89;  D.  K.  S.,  iv.,  2,  §  7,  8;  1  W.  MacN.,  62; 
2  W.  MacN..  167. 

(6)  D.  K.  3.,  iv.,  2,  §  9  ;  3  Dig.,  866. 

{ci  *' And  if  one  of  the  bi'others  has  gained  something  by  his  own  effort,  he 
skall  receive  a  double  share."  Vasishtha,  xvii.,  61 ;  Mitakshara,  i.,  4,  §  29 ; 
Daya  Bbaga,  vi.,  1,  5  27—29 ;  Raghunandana,  i.,  20,  v.,  18. 

(d)  Smriti  Chandrikv,  vii.,  i  9;  Madhaviya,  p.  49,  and  see  futwah,  2 
W.  MacN  ,  167. 

(«)  Mitakshara,  i.,  4,  §  1— fi. 
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of  any  individual,  but  that  the  rule  does  exist  in  Bengal  (f) . 
There  is  no  doubt  that  in  that  province  the  rule  has  been 
repeatedly   laid   down   {g),  but  little  attempt   has   been 
made  to  define  its  extent,  or  the  cases  to  which  it  applies. 
In  a  case  before  the  Supreme  Court  of  Bengal,  Sir  haw- 
rence  Peel,  C.  J.,  laid  down  the  law  as  follows :  "  The 
authorities  establish,  and  the  uniform  course  of  practice 
in  this  Court  is  conformable  to  them,  that  the  sole  manager 
of  the  joint  stock  is  thereby  entitled  to  no  increased  share 
and  that  skill  and  labour  contributed  by  one  joint  sharer 
alone  in  the  augmentation  or  improvement  of  the  common 
stock,  establishes  no   right  to  a  larger  share ;  that  the 
acquisition  of  a  distinct  property  without  aid  of  the  joint 
funds  or  joint  labour  gives  a  separate  right,  and  creates  a 
separate  estate  ;  that  the  acquisition  of  a  distinct  property, 
with  the  aid  of  joint  funds,  or  of  joint  labour,  gives  the 
acquirer   a   right  to   a  double   share,  and  prevents   the 
character  of  separate  estate  from  attaching  to  such  an 
acquisition ;  and,  lastly,  that  the  union  with  the  common 
stock  of  that  which  might  otherwise  have  been  held  in 
severalty,  gives  it  the  character  of  a  joint  and  not  of  a 
separate  property/*  Grant,  J.,  held  to  the  same  effect, 
adding  that  in  this  respect  the  law  of  Bengal  and  the 
Mitakshara  coincide,  and  that  to  entitle  the  acquirer  to  a 
double  share,  he  must  only  be  "  aided  by  means  drawn 
from  the  joint  funds  of  little  consideration"  (A).     This 
decision  is  cited  with  approval  by  the  Supreme  Court  of 
Bengal  (i)  as  laying  down  both  the  rule  and  the  exception 
as  to  joint  and  separate  acquisitions.     The  first  principle 
laid  down  by  Sir  Lawrence  Peel  that,  in  order  to  entitle 
the  acquirer  to  a  double  share,  the  property  acquired 
must  be  a  distinct  one,  is  in  accordance  with  the  Mitak- 


(/)  1  W.  MacN..  62;  2  W.  MacN.,  7,  n.,  168,  160,  n.,  162,  n. 

(g)  Oudadhur  v.  Ajodhearatn,  1  S.  D.,  6  (7) ;  Konhulx.  Radhanath^  1  S.  D., 
836(448);  Doorp »/«««  v.  Harod Am w,  3  8.  D.,  98;  Kripa  Sindhti  y.Kanhaya, 
6  S.  D.,  336  (393);  per  curiam,  Uma  Snndari  v.  Dwarkanath,  2  B.  L.  R. 
(A.  C.  J.),  287. 

ih)  Oooroochum  v.  Goluckmoney,  Fulton,  166. 

(»  )  Soorjeemoney  DoueeY.  Denohundo,  6  M.  I.  A.,689 ;  S.  C, 4  Both.  (P.  C), 
114;  foit  §292. 
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shara,  which,  after  citing  Vasishtha's  text,  proceeds: 
"The  author  (Yajnavalkya)  propounds  an  exception  to 
that  maxim;  But  if  the  common  stock  be  improved, 
an  equal  division  is  ordained ; "  and  says  that  in  such 
a  case,  a  double  share  is  not  allotted  to  the  acquirer  (k). 
The  second  principle  laid  down  by  Grant,  J.,  that  the 
assistance  derived  from  the  joint  fimds  must  be  of  little 
consideration,  seems  also  to  be  in  accordance  with  the 
Daya  Bhaga.  It  will  be  seen  that  Jimuta  Vahana  rests 
the  doctrine  of  the  double  share  of  the  acquirer,  not  upon 
the  text  of  Vasishtha,  which  he  seems  to  take  as  applying 
to  self -acquisition,  properly  so  called,  but  upon  a  text  of 
Vyasa.  "  The  brethren  participate  in  that  wealth,  which 
one  of  them  gains  by  valour  or  the  like,  using  any  common 
property,  either  a  weapon  or  a  vehicle**  (Z).  Here  the 
meritorious  cause  of  the  acquisition  is  the  brother  himself, 
the  assistance  derived  from  the  joint  funds  being  insignifi- 
cant. This  view  is  in  accordance  with  the  futwah  of  the 
Pundits  in  Purtab  Bahaudur  v.  Tilukdharee  (m),  "  of 
several  brothers  living  together  in  family  partnership, 
should  one  acquire  property  by  means  of  funds  common 
to  the  whole,  the  property  so  acquired  belongs  jointly  to 
all  the  brothers.  Should,  however,  the  means  of  acquisi- 
tion, drawn  from  the  joint  funds,  be  of  little  consideration, 
and  the  personal  exertions  considerable,  two  shares  belong 
to  the  acquirer,  and  one  to  each  of  the  other  brothers.** 
Both  ppints  have  been  affirmed  by  later  decisions  of  the 
Bengal  High  Court  (w). 

§  289.  There  is  a  good  deal  of  conflict,  probably  more  Bnrtiien  of 
apparent  than  real,  between  the  decisions  of  the  High 
Court  of  Bengal  as  to  the  question  upon  whom  lies  the 
onus  of  proof,  where  property  is  claimed  by  one  person 
as   being  joint   property,  and   withheld   by  another  as 

{k)  MitaksharA,  i..  4,  §  80,  81. 

{I)  Daya  Bhaga,  ii.,  §  41,  vi.,  1,  §  28. 14. 

(m)  IS.  D.,  179(286). 

(w)  Sree  Narainv,  Gooro  Pcr»/ku2,  6  Snth.,  219;  Sheo  Dyalv.  Judoonathy 
9  Suth.,  61;  and  per  Colmle^  C.  J.,  Jadoomonee  v.  Oangadhur,  1  Bonln.,  600; 
V.  Darp.,  521. 
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being  self-acquired,  or  vice  versd.  The  general  principle 
undoubtedly  is  that,  as  every  Hindu  family  is  supposed  to 
be  joint  unless  the  contrary  is  proved,  so  if  nothing  appears 
upon  the  case  except  that  a  member  of  a  family,  admittedly 
or  presumably  joint,  is  in  possession  of  property,  if  he 
alleges  that  it  is  his  own  self-acquisition,  he  is  alleging 
something  which  is  an  exception  to  the  general  rule,  audit 
lies  upon  him  to  prove  the  exception  (o).  But  on  the  other 
hand,  the  case  of  a  plaintiff  who  seeks  to  establish  a  claim 
to  Joint  Family  property,  is  no  exception  to  the  rule,  that 
the  plaintiff  must  make  out  his  case.  He  starts  with  a 
presumption  in  his  favour.  But  this  presumption  must  be 
taken  along  with  the  other  facts,  proved  or  admitted,  and 
those  facts  may  so  far  remove  the  presumption  arising 
from  the  ordinary  condition  of  a  Hindu  family,  as  to  throw 
back  the  burthen  of  proof  on  the  other  side  (p).  What, 
then,  is  the  extent  of  the  presumption  as  to  the  condition 
Presninption  m  of  a  Hindu  family  ?  "  The  normal  state  of  every  Hindu 
family  is  joint.  Presumably  every  such  family  is  joint  in 
food,  worship,  and  estate.  In  the  absence  of  proof  of 
division,  such  is  the  legal  presumption.  But  the  members 
of  the  family  may  sever  in  all  or  any  of  these  three 
things**  (q).  Of  course  there  is  no  presumption  that  a 
family,  because  it  is  joint,  possesses  joint  property  or  any 
property.  But  where  it  is  proved  or  admitted  that  a 
Joint  Family  possesses  some  joint  property,  and  the 
property  in  dispute  has  been  acquired  or  is  held  in  a 
manner  consistent  with  that  character,  "  the  presumption 
of  law  is  that  all  the  property  they  were  possessed  of  was 
joint  property,  until  it  was  shown  by  evidence  that 
one   member  of   the   family  was   possessed  of   separate 


4o  onion. 


(o)  Liiximon  Bow  v.  Mullar  Bow,  2  Kn.,60,  68;  Prit  Koerv.  Mahadeo 
Pershadj  21  I.  A  ,  184  ;  S.  C,  22  Cal.,  86 ;  Bam  Ghulam  v.  Bam  Behari,  IB 
All.,  90. 

(p)  Bholanath  v.  Ajoodhia,  12  B.  L.  R.,  336;  S.  C,  20  Sulh..  65  ;  Bodh  Singh 
V.  Guneah,  12  B.  L.  R.  (P.  C.),317;  S.  C,  19  Sath.,  866;  percunam,  12  Bom., 
pp.  181,  809,  18  Bom.,  p.  66. 

{q)  Per  curiam,  NeetkUto  Deb  v.  Beerchvnder  (Tipperah  case),  12  M.  I.  A.. 
640;  S.  C,  8  B.  L.  R.  (P.  C),  ]3;  S.  C,  12  Suth.  (P.  C).  21  ;  Naragunty  v. 
Vengamay  9  M.  I.  A.,  92;  S.  C,  1  Suth.  (P.  C),  80. 


Digitized  by 


Google 


PARA.  290.]     EVIDENCE   OP   SELF-ACQUISITION.  866 

property/*  And  this  presumption  is  not  rebutted  merely 
by  showing  "  that  it  was  purchased  in  the  name  of  one 
member  of  the  family,  and  that  there  are  receipts  in  his 
name  respecting  it ;  for  all  that  is  perfectly  consistent  with 
the  notion  of  its  having  been  joint  property,  and  even  if  it 
had  been  joint  property,  it  still  would  have  been  treated 
in  exactly  the  same  manner*'  (r).  The  difference  of 
opinion  seems  to  arise  as  to  the  degree  to  which  the 
presumption  is  to  be  pushed,  where  the  family  is  joint, 
but  where  no  nucleus  of  joint  property  is  either  admitted 
or  proved,  and  where  some  property  is  held  by  one  or 
more  members  in  a  manner,  as  regards  either  origin 
or  enjoyment,  apparently,  though  not  necessarily,  incon- 
sistent with  the  idea  of  a  joint  interest. 

§  290.  The  law  upon  this  point  was  laid  down  as 
follows  by  the  Sudder  Court  of  Bengal : — **  Where,  by  the 
plaintiff's  own  admission,  the  properties  in  dispute  were 
not  acquired  by  the  use  of  patrimonial  funds,  and  the 
defendants  never  acknowledged  that  they  were  acquired 
by  the  joint  exertions  and  aid  of  the  plaintiff  and  his 
father,  it  was  for  the  plaintiff  to  prove  his  own  allegations 
as  to  the  original  joint  interest  in  the  purchase  of  the 
property.  The  mere  circumstance  of  the  parties  having 
been  united  in  food,  arises  no  such  suflftcient  presumption 
of  a  joint  interest  as  to  relieve  the  plaintiffs  from  the  onus 
of  proof"  (s).  And  the  Bengal  High  Court  said  :  **  To  Borihenof 
render  it  joint  property,  the  consideration  for  its  purchase  ^"^ ' 
must  have  proceeded  either  out  of  ancestral  funds,  or 
have  been  produced  out  of  the  joint  property,  or  by  joint 
labour.  But  neither  of  these  alternatives  is  matter  of  legal 
presumption.  It  can  only  be  brought  to  the  cognizance 
of  a  Court  of  justice  in  the  same  way  as  any  other  fact, 

(r)  Dkurm  Daa  v.  Mt.  Shama  Soondri,  8  M.  I.  A.,  329,  240 ;  8.  C,  6  Suth. 
(P.  C.),43 ;  XJmirthnath  v.  Goureenath,  18  M.  I.  A. ,642;  S.  C,  15  Suth.  (P.  C), 
10;  Bampenhad  v.  Sheochurny  10  M.  I.  A.,  490,  505.  This  presamption  does 
not  apply  in  the  case  of  a  joint  family  governed  by  Daya  Dhaga  law.  Sarada 
Y.  Mahananda,  81  Cal.,  448. 

{$)  KUhoree  v.  Chummun,  S.  D.  of  1852,  111,  citing  2  W.  MacN.,  152—156  ; 
F.  MacN.,  60,  approved ;  Soobhedvrv.  Boloranty  Sath.,  Sp.  No.  57. 
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viz.,  by  evidence.  Consequently,  whoever's  interest  it  is 
to  establish  it,  he  must  be  able  to  produce  the  evidence. 
The  plaintiff  coming  in  to  Court  to  claim  a  share  in 
property  as  being  Joint  Family  property,  must  lay  some 
foundation  before  he  can  succeed  in  his  suit.  He  must, 
at  least,  show  that  the  defendants  whom  he  sues  constitute 
a  Joint  Family,  and  that  the  property  in  question  became 
joint  property  when  acquired,  or  that  at  some  period  since 
its  acquisition  it  has  been  enjoyed  jointly  by  the  family. 
It  will  be  sufficient  for  this  purpose  for  him  to  show  that 
the  family,  of  which  the  defendants  came,  was  at  some 
antecedent  period,  not  unreasonably  great,  living  joint  in 
estate ;  and  that  the  property  in  question  was  either  a 
portion  of  the  patrimonial  estate,  so  enjoyed  by  the  family, 
or  that  it  has  been  since  acquired  by  joint  funds.  In  this 
case  the  Principal  Sudder  Amin  has  found  that  the 
plaintiff  has  given  no  proof  of  the  family  being  joint, 
beyond  the  admitted  fact  of  the  three  persons  being 
brothers,  and  the  plaintiff  has  also  given  no  sort  of  proof 
that  these  brothers  ever  were  living  in  the  joint  enjoyment 
of  any  property,  still  less  that  this  property  was  acquired 
by  the  use  and  employment  of  any  joint  funds.  It  seems 
to  us  that  he  was  entirely  right,  on  this  finding,  to 
dismiss  the  plaintiff's  suit  without  looking  further  into  the 
Conaiotoi  case"  {t).  The  principles  laid  down  in  this  case  as  to 
onus  probandi  were,  however,  denied  to  be  law  by  the 
Chief  Justice  Sir  Richard  Couch,  in  Taruck  Chunder  v. 
JodesJmr  (u).  He  laid  down  the  rule  to  be  that,  **  as  the 
presumption  of  law  is  that  all  the  property  the  family  is  in 
possession  of  is  joint  property,  the  rule  that  the  possession 
of  one  of  the  joint  owners  is  the  possession  of  all  would 
apply  to  this  extent,  that  if  one  of  them  was  found  to  be 
in  possession  of  any  property,  the  family  being  presumed 
to  be  joint  in  estate,  the  presumption  would  be,  not  that 

it)  Shiu  Qolam  r.  Ba/ran,  1  B.  L.  B.  (A.  C.  J.),  164 ;  S.  C,  10  Sath.,  198; 
s%tb  nomine^  8heo  Oolam  v.  Burra. 

(u)  11  B.  L.  K.,  193;  S.  C,  19  Suth.,  178;  aoc.  Annundo  Mohunv.  Lamb, 
1  M&rsh.,  169;  Hait  Singh  v.  Dabee  Singh,  3  N.-W.  P.,  808;  Nurtingh  Daa  v. 
Naram  Dm,  8  N.-W.  P.,  217;  Sidapa  v.  Fooneakooty,  MorrU,  100. 


opmion. 


Digitized  by 


Google 


PABA.  291.]       EVIDENCE  OP   SBLP- ACQUISITION.  86T 

he  was  in  possession  of  it  as  separate  property  acquired  by 
him,  but  as  a  member  of  the  Joint  Family."  This  ruling, 
however,  was  considered  and  differed  from  by  other  Judges 
of  the  High  Court  in  two  subsequent  cases  (v),  and  was 
again  considered  by  the  High  Court  and  affirmed  by  two 
later  cases.  One  of  these  was  the  decision  of  a  Court  of 
Appeal,  and  in  the  second  a  single  Judge  refused  to  refer 
the  point  to  a  full  bench  as  being  conclusively  settled  (w). 

§  291.  It  seems  to  me  that  the  difficulty  arises  from  Sugjfegied 
attempting  to  lay  down  an  abstract  proposition  of  law 
which  will  govern  every  case,  however  diflferent  in  its  facts. 
It  is  correct  to  say  that  a  Hindu  family  is  presumed  to  be 
joint.  It  is  merely  equivalent  to  saying  that,  where  nothing 
else  is  known  of  a  family,  the  probability  is  that  its  mem- 
bers have  never  entered  into  a  partition  with  each  other. 
It  is  a  definite  statement  as  to  the  probability  of  a  single 
fact.  But  to  say  generally  of  any  piece  of  property  in  the 
possession  of  any  member  of  the  family,  that  it  is  pre- 
sumably joint  estate,  is  to  assert  one  or  other  of  a  great 
many  different  propositions.  Either  that  in  its  present 
condition  it  was  ancestral  property,  or  that  it  was  acquired 
by  means  or  with  the  assistance  of  ancestral  property, 
or  by  means  of  joint  labour,  or  joint  funds,  or  both,  or 
that  it  was  acquired  by  a  single  member  without  aid 
^rom  other  funds  or  from  other  members,  and  then  thrown 
into  the  common  stock.  Now,  these  propositions  are 
each  different  in  their  probability,  and  different  in  the 
facts  which  would  establish  them.  The  very  statement 
of  the  plaintiff's  case,  or  his  evidence,  may  negative  some 
of  them,  just  as  the  defendant's  case  may  admit  some  of 
them.  It  seems  impossible  to  say  what  the  presumption 
is,  until  it  is  known  what  proposition  the  plaintiff  and 
defendant  respectively  put  forward.  This  seems  to  be  all 
that  is  laid  down  by  the  Bengal  cases,  which  go  most 

{v)  Bholanath  r.  Ajoodhia,  12  B.  L.  R.,  886;  S.  C,  20  Sath.,  66;  Denonath 
T.  Burrynarain,  12  B.  L.  R.,  849. 

(w)  Qobind  Chundery.Doorgapenadj  14  B.  L.  R.,  887;  S.  C,  22  Suih.,248; 
Shushee  Mohun  v.  AuhhUy  25  Sath.,  282;  VedavcUli  t.  Narayanan  2  Mad.,  19. 
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proof  Tftrim. 


strongly  against  the  rights  of  an  undivided  family.  The 
BnrOieiij^  Judges  say  :  "  Tell  us  what  your  case  is :  when  we  find 
how  much  of  it  is  admitted  by  the  other  side,  we  will  then 
be  able  to  say  whether  you  are  reheved  of  the  necessity 
of  proving  any  part  of  your  case,  and  how  much  of  it." 
For  instance,  if  the  plaintiff's  case  was  that  the  property 
was  ancestral,  and  the  defendant  admitted  that  it  was 
purchased  with  his  father's  money,  but  alleged  that  the 
purchase  was  made  in  his  own  name,  and  for  his  own 
exclusive  benefit,  the  burthen  of  proof  would  lie  on  him  {x). 
Again,  if  the  case  was  that  the  property  was  purchased 
out  of  the  proceeds  of  the  family  estate,  and  it  was  admit- 
ted that  there  was  family  property  of  which  the  defendant 
was  manager,  the  ontis  would  also  lie  on  him  to  show  a 
separate  acquisition  (?/).  And  so  it  would  be  where  the 
property  was  acquired  by  any  member,  if  the  family  was 
joint,  and  there  was  an  admitted  nucleus  of  family 
property  (z).  If  it  was  denied  that  there  ever  had  been 
any  family  property,  or  admitted  that  the  defendant  was 
not  the  person  in  possession  of  it,  the  plaintiff  would,  I 
imagine,  fail  if  he  offered  no  evidence  whatever.  The 
amount  of  evidence  necessary  to  shift  upon  the  other  side 
the  burthen  of  displacing  it  might  be  very  small,  but 
would  necessarily  vary  according  to  the  facts  of  each  case. 
On  the  other  hand,  if  the  property  was  admitted  to  be 
originally  self -acquisition,  but  stated  to  have  been  thrown 
into  the  common  stock,  this  would  be  a  very  good  case,  if 
made  out  (§  278),  but  the  ontcs  of  proving  it  would  be 
heavily  on  the  party  asserting  it.  And  so  it  would  be  if 
the  property  were  admitted  to  have  been  acquired  by  one 
member  without  the  use  of  family  funds,  but  the  plaintiff 
asserted  that  he  had  rendered  such  assistance  as  made  it 
joint  property.     Even  where  it  appeared  that  the  family 

{x)  OopeekrUt  v.  Oungapersaud,  6  M.  I.  A.,  63;  Bisaeaaur  v.  Luchmenur, 
6  I.  A.,  388;  S.  C,  5  C.  L.  R.,  477;  Balaram  Bhaskerji  v.  Bameliandrat  22 
Bom.,  922. 

(«)  Luximon  Bow  v.  MuUar  Bow^  2  Kn.,  60;  Pedni  v.  Domingo^  Mad.  Dec. 
of  1860, 8;  Janokee  v.  KUio,  Marsh.,  1 ;  Khadrappa  v.  Bungappa^  6  Mysore,  94. 

(«)  Prankriato  v.  Bhagerutee,  20  Suth.,  168;  Moolji  lAUa  v.  Ookuldat^ 
8  Bom.,  164;  Lak$hman  ▼.  Jamnah<Ut  6  Bom.,  226. 
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had  ancestral  property  in  their  joint  possession,  but  that 
some  of  the  family  acquired  separate  property  from  their 
own  funds,  and  dealt  with  it  as  their  own  without  refer- 
ence to  the  other  members  of  the  family,  the  Privy  Council 
held  "  that  such  a  state  of  things  may  be  fairly  held  to 
weaken,  if  not  altogether  to  rebut,  the  ordinary  presump- 
tion of  Hindu  law  as  to  property  in  the  name  of  one 
member  of  a  Joint  Family,  and  to  throw  upon  those  who 
claim  as  joint  property  that  of  which  they  have  allowed 
their  coparcener,  trading  and  incurring  liabilities  on  his 
separate  account  to  appear  to  be  the  sole  owner,  the 
obligation  of  establishing  their  title  by  clear  and  cogent 
reasons  "  (a).  A  fortiori ,  where  there  had  been  admitted 
self -acquisitions,  and  an  actual  partition,  if  one  of  the  mem- 
bers sued  subsequently  for  a  share  of  property  left  in  the 
hands  of  one  of  the  members  as  his  self-acquired  property, 
alleging  that  it  was  really  joint  property  ;  or  if  a  member 
of  the  family  admitted  a  partition  among  some  of  the  mem- 
bers, but  asserted  that  the  others  had  remained  undivided, 
the  onus  would  lie  upon  him  to  make  out  such  a  case  (6). 

§  292.  The  fourth  subject  of  examination  relates  to  the  Enjoyment  of     ^• 
mode  in  which  the  Joint  Family  property  is  to  be  enjoyed  '*°"^y  property, 
by  the  coparceners.    This  must  necessarily  vary  according 
to  the  view  taken  of  the  nature  of  the  family  corporation. 
In  Malabar  and  Canara,  where  the  property  is  indissoluble,  Maiftbar. 
the  members  of  the  family  may  be  said  rather  to  have  ^ 
rights  out  of  the  property  than  rights  to  the  property. 
The  head  of  the  family  is  entitled  to  its  entire  possession, 
and  is  absolute  in  its  management.     The  junior  members 
have  only  a  right  to  maintenance  and  residence.     They 
cannot  call  for  an  account,  except  as  incident  to  a  prayer 
for  the  removal  of  the  manager  for  misconduct,  nor  claim 


' 


(a)  Bodh  Singh  v.  Gunesh,  V2  B.  L.  R.,  317, 327 ;  S.  C,  19  Suth.,  356;  Murari 
~ithpji  V.  Mukund  Shivajif  15  Bom.,  201. 
(6)  Badul  V.  Chutterdharee^  9  Suth.,  668;   Banoo  v.  Kashee  Bam  [P.  C.)^ 


Vithoji  V.  Mukund  Shivaji,  15  Bom.,  201. 
(6)  Badul  V.  Chutterdharee^  9  Suth.,  6 
3Cal.,815;  Badha  Churn  v    Kripa,  5  Col.,  474;   Obhoy  Chum  v.   Oohind 


Chunder,  9  Cal.,  287;  Upendra  Narain  v.  Oopanath,  ibid.,  817;  Bata  Krishna 
V.  Chintamani,  12  Cal.,  262.  In  the  two  latter  casos  it  was  held  that  the  mere 
fact  that  one  member  of  the  family  had  separated  from  the  joint  stock,  raised  no 
presumption  that  the  other  members  had  sepanvted  inter  ae.  See  the  converse 
case,  Kristnappa  v.  Bamasawmy,  8  Mad.  H.  C,  26. 
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Mitakflhara. 


Bengal. 


any  specific  share  of  the  income,  nor  even  require  that 
their  naaintenance  or  the  family  outlay  should  be  in  pro- 
portion to  the  income.  An  absolute  discretion  in  this 
respect  is  vested  in  the  manager  (c).  A  family  governed 
by  Mitakshara  law  is  in  a  very  similar  position,  except  as 
to  their  right  to  a  partition,  and  to  an  account  as  incident 
to  that  right.  In  a  judgment,  which  is  constantly  referred 
to.  Lord  Westbury  said :  "  According  to  the  true  notion  of 
an  undivided  family  in  Hindu  law,  no  individual  member 
of  that  family,  while  it  remains  undivided,  can  predicate 
of  the  joint  and  undivided  property  that  he,  that  particular 
member,  has  a  certain  definite  share.  No  individual 
member  of  an  undivided  family  could  go  to  the  place  of 
the  receipt  of  rent,  and  claim  to  take  from  the  collector 
or  receiver  of  the  rents  a  certain  definite  share.  The 
proceeds  of  undivided  property  must  be  brought,  according 
to  the  theory  of  an  undivided  family,  to  the  common  chest 
or  purse,  and  there  dealt  with  according  to  the  modes  of 
enjoyment  by  the  members  of  an  undivided  family  "  (d). 
The  position  of  a  Joint  Family  under  Bengal  law  is  in 
some  respects  less  favourable,  and  in  other  respects, 
apparently,  more  favourable  than  that  of  a  family  under 
Mitakshara  law.  Where  property  is  held  by  a  father  as 
head  of  an  undivided  family,  his  issues  have  no  legal  claim 
upon  him  or  the  property,  except  for  their  maintenance. 
He  can  dispose  of  it  as  he  pleases,  and  they  cannot 
require  a  partition  (§  248).  Consequently  they  can 
neither  control,  nor  call  for  an  account  of  his  manage- 
ment. But  as  soon  as  it  has  made  a  descent,  the  brothers 
or  other  co-heirs  hold  their  shares  in  a  sort  of  quasi- 
severalty,  which  admits  of  the  interest  of  each,  while  still 
undivided,  passing  on  to  his  own  representatives,  male  or 
females,    or  even  to  his    assignees    {ef.     How  far  this 


(c)  §  244,  Tod  y  Kunhamod^  3  Mad.,  176,  adopted  by  Malabar  Marriage 
Commission  Report,  p.  28,  §  62. 

id)  Appovier  v.  Bama  Subba  Aiyan,  11  M.  I.  A.,  89 ;  8.  C,  8  Suth.  (P.  C),  1. 

(0)  Per  Turner^  L.  J.,  Soorjeemoney  Doaaee  v.  DenobundOf  6  M.  I.  A.,  558 ; 
B.  C,  4  Suth.  (P.  C),  114;  Daya  Bhaga,  ii.,  §  28,  note  xi.,  I,  §  26,  26;  D.  K.  S., 
xi.,  §  2,  8,  7;  2  Dig.,  104;  ante  §  266. 
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principle  enlarges  the  rights  of  the  co-sharers  inter  se  is  a 
matter  of  some  obscurity.  Prima  facie  one  would  imagine 
that  it  would  entitle  each  coparcener  under  Bengal  law 
to  do  what,  according  to  Lord  Westbury  no  coparcener 
can  do  under  Benares  law,  viz.,  "  to  predicate  of  the  joint 
and  undivided  family  property  that  he,  that  particular 
member,  has  a  certain  definite  share.  "  But  this  seems 
hardly  to  be  admitted  by  the  Supreme  Court  of  Bengal,  in 
a  passage  where  they  laid  down  the  following  propositions 
as  setting  forth  the  characteristics  of  joint  property  held  by 
an  undivided  family  in  Bengal.  "  First,  each  of  the  copar- 
ceners has  a  right  to  call  for  a  partition,  but  until  such 
partition  takes  place,  and  even  an  inchoate  partition  does 
not  seem  to  vary  the  rights  of  the  co-sharers,  the  whole 
remains  common  stock ;  the  co-sharers  being  equally 
interested  in  every  part  of  it  (/).  Second,  on  the  death 
of  an  original  co-sharer,  his  heirs  stand  in  his  place,  and 
succeed  to  his  rights  as  they  stood  at  his  death  ;  his  rights 
may  also  in  his  life-time  pass  to  strangers,  either  by  aliena- 
tion, or  as  in  the  case  of  creditors,  by  operation  of  law  ; 
but  in  all  cases  those  who  come  in,  in  the  place  of  the 
original  co-sharer,  by  inheritance,  assignment  or  operation 
of  law,  can  take  only  his  rights  as  they  stand,  including  of 
course  the  right  to  call  for  a  partition.  Third,  whatever 
increment  is  made  to  the  common  stock  whilst  the  estate 
continues  joint,  falls  into  and  becomes  part  of  that  stock. 
On  a  partition  it  is  divisible  equally,  no  matter  by  what 
application  of  the  common  funds,  or  by  whose  exertions 
it  may  have  been  made  ;  the  single  exception  to  the  rule 
being,  that  on  the  acquisition  by  one  co-sharer  of  a  distinct 
property,  with  the  aid  only  of  the  joint  funds,  the  acquirer 
may  take  a  double  share  in  that  property.  The  increment 
arising  from  the  accumulations  of  undrawn  income  is 
obviously  within  the  general  rule  **  (g), 

if)  This  view  is  distinctly  laid  down  by  Ragbnnandana,  i.,  21 — 29. 

\g)  Soorjeemoney  Dosaee  v.  Denobundo,  6  M.  I.  A.,  526,  639  ;   S.  C,  4  Suth. 

iP.  C.),  114,  reversed  by  the  Privy  Council  apon  the  construction  of  a  will, 
>Qt  these  propositions  were  not  disputed.  See,  too,  Chuckun  t.  Poran,9  Suth., 
488. 
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of  ordinary 
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family. 


§  293.  So  long  as  the  manager  of  the  Joint  Family 
administers  it  for  the  purposes  of  the  family,  he  is  not 
mider  the  same  obligation  to  economise  or  to  save,  as 
would  be  the  case  with  a  paid  agent  or  trustee.  For 
instance,  where  the  family  concern  is  being  wound  up  on 
a  partition,  the  account  must  be  taken  upon  the  footing 
of  what  has  been  spent,  and  what  remains,  and  not  upon 
the  footing  of  what  might  have  been  spent,  if  frugality 
and  skill  had  been  employed  (A).  The  reason  is  that  the 
manager  is  dealing  with  his  own  property,  and  if  he 
chooses  to  live  expensively,  the  remedy  of  the  others  is  to 
come  to  a  partition.  On  the  other  hand  "  he  is  certainly 
liable  to  make  good  to  them  their  shares  of  all  sums  which 
he  has  actually  misappropriated,  or  which  he  has  spent 
for  purposes  other  than  those  in  which  the  Joint  Family 
was  interested.  Of  course,  no  member  of  a  joint  Hindu 
family  is  liable  to  his  coparceners  for  anything  which 
might  have  been  actually  consumed  by  him  in  consequence 
of  his  having  a  larger  family  to  support,  or  of  his  being 
subject  to  greater  expenses  than  the  others ;  but  this  is 
simply  because  all  such  expenses  are  justly  considered  to 
be  the  legitimate  expenses  of  the  whole  family.  Thus, 
for  instance,  one  member  of  a  joint  Hindu  family  may 
have  a  larger  number  of  daughters  to  marry  than  the 
others.  The  marriage  of  each  of  these  daughters  to  a 
suitable  bridegroom  is  an  obligation  incumbent  upon  the 
whole  family,  so  long  as  they  continue  to  be  joint,  and 
the  expenses  incurred  on  account  of  such  marriages  must 
be  necessarily  borne  by  all  the  members,  without  any 
reference  whatever  to  respective  interests  in  the  family 
estate**  (i).  ObseiTations  to  the  same  effect  were  made 
by  the  Supreme  Court  of  Bengal  in  the  case  from  which  I 
have  already  quoted,  and  they  add  :  "We  apprehend  that 
at  the  present  day,  when  personal  luxury  has  increased, 


{h)  Tara  Chand  v.  Eeeb  Bam,  3  Mad.  H.  C,  177 ;  Ohoonee  v.  Protunno, 
Sev.,  231;  Jugmohundas  v.  Mangaldaa^  10  Bom.,  528;  Damoderdat  v. 
Uttamram,  17  Bom.,  271. 

(t)  Per  Mitter,  J.,  Abhaychandra  v.  Pyari,  6  B.  L.  R.,  347,849. 
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and  the  change  of  manners  has  somewhat  modified  the 
relations  of  the  members  of  a  Joint  Family,  it  is  by  no 
means  unusual  that  in  the  common  Khatta  book  an 
account  of  the  separate  expenditure  of  each  member  is 
opened  and  kept  against  him  ;  and  that  on  a  partition,  even 
in  the  absence  of  fraud  or  exclusion,  those  accounts  enter 
into  the  general  account  on  which  the  final  partition  and 
allotment  are  made"  (A:). 

§  294.  The  right  of  each  member  of  an  undivided  Right  to  »n 
Hindu  family  to  require  an  account  of  the  management  ^^^^^ ' 
has  been  both  affirmed  and  denied  in  decisions  which  are 
not  very  easy  to  reconcile.  Possibly,  however,  the  appa- 
rent conflict  may  be  explained,  by  considering  the  various 
purposes  for  which  an  account  mav  be  demanded.  It  is 
quite  clear  that  every  member  of  the  coparcenary,  who  is 
entitled  to  demand  a  partition,  is  also  entitled  to  an  account, 
as  a  necessary  preliminary  to  such  partition.  A  different 
question  arises,  where  the  account  is  sought  by  a  member 
who  desires  to  remain  undivided.  A  claim  by  a  continuing 
coparcener  to  have  a  statement  furnished  to  him  of  the 
amount  standing  to  his  separate  account,  with  a  view  to 
having  that  amount  or  any  portion  of  it  paid  over  to  him, 
or  carried  over  to  a  fresh  account,  as  in  the  case  of  an 
ordinary  partnership,  would,  in  a  family  governed  by 
Mitakshara  law,  be  wholly  inadmissible.  The  answer  to 
such  a  demand  would  be,  "You  have  no  separate  account. 
Your  claim  is  limited  to  the  use  of  the  family  property, 
and  everything  that  has  not  been  specifically  set  apart  for 
you  belongs  to  the  family  and  not  to  its  members.*'  It 
was  a  claim  to  an  account  of  this  sort  to  which  Jackson, 
J.,  referred,  when  he  said  :  "  It  appears  to  be  admitted 
that,  although  a  son  has  a  joint  interest  in  the  ancestral 
estate  with  his  father,  he  cannot,  as  long  as  that  estate 
remains  joint,  call  upon  his  father  for  an  account  of  his 
management  of   that  estate  ;  that  he,  for  instance,  could 

ik)  Soorjeemoney  Dotwe  v.  Denobundo,  6  M.   I.  A.,  540;  S.  C,  4  Suth. 
(P.  C),  114. 
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not  sue  his  father  for  mesne  profits  for  years  during  which 
it  was  under  his  father's  management "  (Z).  But  it  would 
be  very  different  if  he  said  :  **  I  wish  to  know  how  the 
I  affairs  of  the  corporation  to  which  I  belong  are  being 
I  managed."  It  certainly  seems  a  matter  of  natural  justice 
I  that  such  a  demand  should  be  complied  with.  The 
Iremedy  which  any  coparcener  has  against  mismanagement 
Bight  to  an  of  the  family  property  is  his  right  to  a  partition.  But  he 
cannot  know  whether  it  would  be  wise  to  exercise  this 
right,  unless  he  can  be  informed  as  to  the  state  of  the 
affairs  of  the  family.  Yet  even  a  right  to  an  account  of 
this  nature  has  in  some  cases  been  denied.  The  Supreme 
Court  of  Bengal  in  the  case  already  referred  to  (m)  say  : 
"  the  right  to  demand  such  an  account,  when  it  exists,  is 
incident  to  ^he  right  to  require  partition  ;  the  liability  to 
account  can  only  be  enforced  upon  a  partition.*'  In  one 
case  of  a  Bengal  family,  Phear,  J.,  drew  a  distinction  as 
to  the  liability  to  account  between  the  case  of  a  manage- 
ment on  behalf  of  a  minor  and  on  behalf  of  one  of  full 
years.  In  the  former  case  he  considered  that  the  manager 
was  strictly  a  trustee,  and  was  bound,  when  his  trust  came 
to  an  end,  that  is,  at  the  end  of  the  minority,  to  account 
for  the  manner  in  which  he  had  discharged  it.  But  as 
regards  adult  members,  he  said  :  **  the  manager  is  merely 
the  chairman  of  a  committee,  of  which  the  family  were 
the  members.  They  manage  the  property  together,  and 
the  *  karta  *  is  but  the  mouthpiece  of  the  body,  chosen  and 
capable  of  being  changed  by  themselves.  Therefore, 
unless  something  is  shown  to  the  contrary,  every  adult 
member  of  an  undivided  Joint  Family,  living  in  com- 
mensality  with  the  *  karta,'  must  be  taken,  as  between 
himself  and  the  *  karta  *  to  be  a  participator  in,  and 
authoriser  of,  all  that  is  from  time  to  time  done  in  the 
management  of  the  joint  property  to  this  extent,  namely, 
that  he  cannot,  without  further  cause,  call  the  *  karta  *  to 

{D  Shudanund  v.  Bonomalee^  6  Suth.,  256,  259  ;  Oanpat  v.  Annaji^  23 
Bom.,  144. 

(m)  Soorjeemoney  Dossee  v.  DencbundOf  6  M.  I.  A.,  540;  S.  C,  4  Sath. 
(P.  C),  114. 
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account  for  it.  Of  course,  it  may,  as  a  matter  of  fact,  be 
the  case  in  a  given  family  that  the  *  karta  is  the  agent  of, 
or  stands  in  a  fiduciary  and  accountable  relation  to  one  or 
more  of  the  members.  It  would  be  easy  to  imagine  a  state 
of  things  under  which  he  had  become  the  trustee  of  the 
property  relative  to  his  adult  coparcener,  or  in  which,  by 
reason  of  his  fraud  or  other  behaviour,  they,  some  or  one 
of  them,  had  acquired  an  equity  to  call  upon  him  for  an 
account.  All  that  I  desire  to  say  is  that,  in  my  judgment, 
he  does  not  wear  this  character  of  accountability,  merely 
because  he  occupies  the  position  of  *  karta  '  "  (ti).  In  this 
case,  the  plaintiff  sought  for  the  account,  not  merely  for 
information,  but  as  incidental  to  a  claim  for  his  share  of 
the  surpluses  which  such  an  account  would  show  that  the 
manager  had  received.  The  suit  was  not  one  for  partition, 
as  is  evident  from  the  fact  that  the  entire  suit  was  dis- 
missed. Had  he  sued  for  a  partition  he  would  of  course 
have  been  entitled  to  it,  though  on  different  terms  as  to 
accounting  from  those  which  he  tried  to  impose. 

§  295.  This  decision  was  relied  on  in  a  later  case,  where 
a  widow  (in  Bengal)  sued  for  a  partition  of  the  property, 
and,  as  incidental  thereto,  for  the  dissolution  of  a  banking 
partnership,  and  that  the  defendant,  the  manager,  should 
render  an  account  of  the  estate  of  the  common  ancestor, 
and  of  the  banking  business  (o).  Mar/ciy,  J.,  said :  "I 
am  clearly  of  opinion  that,  in  the  ordinary  case  of  a  joint 
Hindu  family,  the  manager  of  the  whole,  or  any  portion 
of  the  family  property,  is  not,  by  reason  of  his  occupying 
that  position,  bound  to  render  any  accounts  whatever  to 
the  members  of  the  family.*'  He  granted  an  account  in 
the  special  case  on  the  ground  that  the  banking  business 
was  carried  on,  not  as  a  common  family  business  in  the 
strict  sense,  the  profits  of  w^ich  were  all  to  sink  into  the 
common  family   fimd,   but  rather   on  the   footing   of  a 

(w)  Chuckun  v.  Poran^  9  Snili.,  48{i.  See  this  case  explained  by  Phear,  J., 
Abhaychandra  v.  Ptjari^  6  B.  L.  U.,  354  ;  S.  ().,  sub  nomine,  Obhoy  Chundei'v. 
Pearee,  13  Suth.  (F.  B.),  75. 

(o)  Ranganmani  v.  Kasivath,  3  B.  I*.  R.  (O.  C.  J.),  1 ;  S.  C,  13  Suth.  (F.  B.), 
75,  note. 
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partnership,  the  profits  of  which,  when  realised,  were  to 
be  divided  among  the  individual  members  in  certain 
proportions.  This  decision,  however,  was  directly  over- 
ruled by  the  Full  Bench,  in  a  case  where  the  following 
.  questions  were  referred  for  decision  : — (1)  Whether  the 
I  managing  member  of  a  joint  Hindu  family  can  be  sued  by 
\  the  other  members  for  an  account,  and  (it  appearing  that 
I  one  of  the  plaintiffs  was  a  minor) ;  (2)  Whether  such  a 
I  suit  would  not  lie,  even  if  the  parties  suing  were  minors, 
Bij^to  an  during  the  period  for  which  the  accounts  were  asked. 
Mr.  Justice  Afi^^er, in  making  the  reference  said  :  "  suppose, 
for  instance,  that  one  of  the  members  of  a  Joint  Family, 
with  a  view  to  separate  from  the  others,  asks  the  manager 
what  portion  of  the  family  income  has  been  actually  saved 
by  him  during  the  period  of  his  managership.  If  the 
manager  chooses  to  say  that  nothing  has  been  saved,  but 
at  the  same  time  refuses  to  give  any  account  of  the  receipts 
and  disbursements,  which  were  entirely  under  his  control, 
how  is  the  member,  who  is  desirous  of  separation,  to  know 
what  funds  are  actually  available  for  partition?  And 
according  to  what  principle  of  law  or  justice  can  it  be  said 
that  he  is  bound  to  accept  the  ipse  dixit  of  the  manager 
as  a  correct  representation  of  the  actual  state  of  things  ?  *' 
Both  questions  accordingly  were  answered  in  the  affirma- 
tive. The  previous  decision  was  overruled,  and  that  of 
Chuckun  v.  Poran  was  reconciled  and  explained,  aa  mean- 
ing only  that  joint  managers  must  be  taken  to  have 
authorized  each  other's  acts,  and,  therefore,  could  not,  after 
a  lapse  of  years,  call  for  an  account  by  one  of  themselves 
of  dealings  which  were  in  fact  their  own  (p). 
Belief  inoidentai  §  296.  The  decision  upon  the  two  questions  referred  is 
no  doubt  perfectly  sound.  But  I  cannot  understand  the 
framework  of  the  suit.  The  plaint  alleged  that  there  was 
real  and  personal  property,  the  management  of  which  was 
taken   by   the   defendant  in   1863 ;  that,   although  the 


(p)  Abhnychandra  v.  Pyari,  6  B.  L.  R.,  847 ;  S.  C.  13  Sath.  (F.  B.),  76;  »m6 
nomine^  Ohhoy  Ohunder  v.  Pearee  ;  Damoderdar  v.  UUamram,  17  Bom.,  271. 
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profits  were  large,  yet  the  plaintiffs  had  not  been  properly 
maintained;  that  the  elder  plaintiff  had  taken  upon 
himself,  in  1866,  the  management  of  the  one-third  share 
belonging  to  himself  and  his  minor  brother  ;  he  prayed  for 
recovery  of  one-third  share  of  the  profits  during  the 
defendant's  management  from  1863  to  1866,  and  also  for 
one- third  share  of  personal  property.  No  share  of  the 
real  property  was  asked  for.  The  account  was  asked  for 
as  incidental  to  this  claim.  The  defendant  pleaded  a 
partition  in  1849  which  was  found  against.  The  original 
Court  gave  a  decree  for  the  plaintiff  for  a  share  of  the 
profits  of  the  real  and  personal  property,  but  not  for  a 
share  of  the  corpus.  This  decree  seems  to  have  been  in 
principle  affirmed  on  appeal.  It  would  appear  then  that 
the  claim  made  by  the  plaintiff  was  that  a  separate  account 
should  be  kept  in  the  name  of  each  co-sharer,  in  which  he 
should  be  credited  with  an  aliquot  share  of  the  savings, 
and  debited  with  the  amount  actually  expended  on  himself, 
and  that  the  balance  should  be  paid  over  to  him  annually, 
or  as  it  accumulated,  whenever  he  chose  to  ask  for  it.  It 
is  evident  that  if  this  principle  were  carried  out,  no  addi- 
tions could  ever  be  made  to  the  family  property.  If  the 
entire  family  chose  to  live  up  to  their  income,  of  course 
they  could  do  so.  But  would  any  one  member  of  the  family 
have  a  right  to  insist  upon  living  upon  a  scale  higher  than 
was  thought  suitable  by  the  other  members  ?  Would  he 
have  a  right  to  withdraw  his  own  share  of  the  income 
annually  from  the  family  system  of  management  or 
trade,and  to  deal  with  it  on  his  own  account?  If  he  did  so, 
would  the  accumulations  of  such  annual  withdrawals  and 
the  profits  made  by  means  of  them,  be  his  own  separate 
property,  or  would  they  continue  to  be  joint  property  ? 
Either  supposition  involves  a  contradiction.  If  they 
became  separate  property,  that  would  be  in  conflict  with 
the  rule  that  the  savings  of  joint  property,  and  acquisitions 
made  solely  by  means  of  joint  property,  continue  to  be 
joint.  If  they  became  separate,  it  would  follow  that  a 
member  of  an  undivided  family  might  accumulate  large 
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separate  acquisitions  by  simply  investing  portions  of  the 
family  property.  On  the  other  hand,  if  such  accumulations 
remained  joint  property,  the  absurdity  would  arise  th  at 
A  might  sue  B  and  get  a  decree  for  a  thousand  rupees, 
and  B  might  sue  A  the  very  next  week,  to  enforce  a 
partition  of  that  sum  and  recover  a  moiety  of  it. 
Special  family  §  297.  It  is,  however,  quite  possible  that  the  plaint 
was  based  upon  a  system  of  family  management,  which 
is  by  no  means  uncommon,  when  the  family  continues 
undivided,  but  each  member  holds  a  portion  of  the 
property  separately,  and  applies  the  income  arising  from 
it  to  his  own  use.  Of  course,  if  the  portion  appropriated 
to  A  was  placed  in  charge  of  B,  the  income  would  be 
held  by  him  for  the  use  of  A,  and  he  would  be  entitled  to 
an  account  of  its  application,  and  to  payment  over  of  the 
balance.  But  this  would  be,  not  by  virtue  of  the  general 
usage  of  an  undivided  Hindu  family,  but  in  opposition  to 
that  usage,  by  virtue  of  a  special  arrangement  for  the 
apportionment  of  the  income  among  the  individual 
branches.  It  must  be  owned,  however,  that  the  language 
of  Couch,  C.  J.,  looks  as  if  he  took  a  different  view.  He 
says  (q)  :  **  It  appears  to  me  that  the  principle  upon 
which  the  right  to  call  for  an  account  rests  is  not,  as  has 
been  supposed,  the  existence  of  a  direct  agency,  or  of  a 
partnership  where  the  managing  partner  may  be  con- 
sidered as  the  agent  for  his  co-partners.  It  depends  upon 
the  right  which  the  members  of  a  joint  Hindu  family  have 
to  a  share  of  the  property  ;  and  where  there  is  a  joint 
interest  in  the  property,  and  one  party  receives  all  the 
profits,  he  is  bound  to  account  to  the  other  parties  who 
have  an  interest  in  it,  for  the  profits  of  their  respective 
shares,  after  making  such  deductions  as  he  may  have  the 
right  to  make."  If  by  this  the  learned  Chief  Justice 
meant  that  he  was  bound  to  account  for  these  profits,  in 
the  sense  of  paying  them  over,  or  holding  them  at  the 
disposal  of  the  individual  members,  the  opinion  must  be 

{q)  Abhaychandra  v.  Fyari,  5  13.  L.  R.,  363;  S.  C,  sub  nomitie,  Obhoy 
Chunder  v.  Pearee,  18  Suth.  (F.  B.),  75. 
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founded  upon  a  distinction  between  the  rights  of  co-sharers 
under  Bengal  and  Mitakshara  law.  It  must  proceed 
upon  the  idea  that  the  entire  share  of  each  member,  and 
therefore  its  entire  income,  is  appropriated  to  him,  free  of 
all  claims  by  the  others,  and  therefore  that  the  manager 
only  receives  it  as  his  agent  and  trustee.  Such  a  view  is 
certainly  the  logical  result  of  Jimuta  Vahana's  theory  of 
joint-ownership.  But  it  is  opposed  to  many  of  the  judicial 
dicta  already  quoted. 

§  298.  Anecessary  consequence  of  the  corporate  charac-  NeceBsityfor 
ter  of  the  family  holding  is  that,  wherever  any  transaction 
affects  that  property,  all  the  members  must  be  privy  to  it, 
and  whatever  is  done  must  be  done  for  the  benefit  of  all, 
and  not  of  any  single  individual.  For  instance,  a  single 
member  cannot  sue,  or  proceed  byway  of  execution  (r),  to 
recover  a  particular  portion  of  the  family  property  for 
himself,  whether  his  claim  is  preferred  against  a  stranger 
who  is  asserted  to  be  wrongfully  in  possession,  or  against 
his  coparceners.  If  the  former,  all  the  members  must 
join,  and  the  suit  must  be  brought  to  recover  the  whole 
property  for  the  benefit  of  .all.  And  this,  whether  the 
stranger  is  in  possession  without  a  shadow  of  title,  or  by 
the  act  of  one  of  the  sharers,  in  excess  of  his  power  (s),  or 
by  the  lawful  act  of  the  manager  (t).  If  any  of  the 
members  refuse  to  join  as  plaintiffs,  or  are  colluding  with 

(r)  Banarsi  Das  v.  Maharani  Kuar,  5  All.,  27. 

(a)  Skeo  Churn  v.  Ckukraree,  15  Sath.,  436;  Ch^yt  Narain  v.  Bunwaree,  23 
Suth.,  395 ;  Parooma  v.  Valayoodu,  Mad.  Dec.  of  lf^3,  35  ;  Bajaram  Tewariv. 
Luchman,  4  B.  L.  R.  (A.  C.  J.),  118;  S.  C,  12  Suth.,  478  approved  in  Phool- 
bas  Poonwar  v.  Lalla  Jogeshur,  3  I.  A.  at  p.  26  ;  S.  C  ,  )  Cal.,  '-26  ;  S.  C,  25 
Suth.,  285;  Biswanath  v.  Collector  of  Mymeming,  7  B.  L.  R.,  Appx.  42; 
S.  C.,21  Suth.,  69,  note;  affirmed  by  P.  B.  XJnnoda  v.Erskine,  12  B.  L.  R.,370; 
8.  C.,21  Suth.,  68;  Dewakur  v.  Naroo,  Bom.  Sel.  Rep.,  190;  Niindun  v. Lloyd, 
22  Suth.,  74;  Teeluk  v.  Bamjus,  5  N.  W.  P.,  182;  Nathuni  v.  ManraJ,  2  Cal., 
149;  Arunachela  v.  Vythialinga,  6  Mad.,  27;  Angamiithu  v.  Kolandavelu,  23 
Mad.,  190.  The  joinder  of  all  necessary  parties  is  the  right  not  only  of  the 
plaintiff  bnt  of  the  defendant,  as  it  is  his  interest  that  the  decree  whould  bind 
the  whole  family.  Rarigcpal  v.  Ookaldas,  lA  Bom.,  158;  Balkrishnn  v. 
Marokrishna,  21  Bom.,  154.  If  the  objection  for  non-joinder  is  not  raised  in 
the  original  stage  of  the  suit,  it  cannot  be  ^et  up  on  appeal.  Paramasiva 
V.  Krishna^  14  Mad.,  498.     As  to  amending  the  plaint  by  adding  the  proper 

Sirties,  where  this  would  prejudice  the  defence,  see  Alagappav.  Vellian,  13 
ad.,  33;  Vadilal  v.  Shah  Kushal,  27  Bom.,  157. 

(t)  Alagappa  v.  Vellian,  18  Mad.,  33,  where  the  suit  was  brought  ngainst 
a  person  appointed  to  carry  on  a  trading  business  for  breach  of  his  contract. 
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the  defendant,  they  should  be  made  co-defendants,  so  that 
the  interests  of  all  may  be  boimd  (m).  One  member 
cannot  sue  by  himself,  without  joining  or  asking  the 
consent  of  the  others,  and  make  the  defect  good  by  joining 
the  others  as  defendants  (v).  If  from  any  cause,  such  as 
lapse  of  time,  the  other  members  cannot  be  joined  as 
plaintiffs  the  whole  suit  will  fail  (w).  If  the  suit  is  against 
the  coparceners,  it  is  vicious  at  its  root.  The  only  remedy 
by  one  member  against  his  co-sharer  for  possession  is  by  a 
suit  for  partition,  as  until  then  he  has  no  right  to  the 
exclusive  possession  of  any  part  of  the  property  {x) .  Suits 
for  injunction  in  cases  of  family  property,  as  between 
members  of  the  family  are  confined  to  acts  of  waste, 
illegitimate  use  of  the  family  property,  and  ouster  (y). 
9  oitBbyone  The  same  rule  forbids  one  of  several  sharers  to  sue  alone 
for  the  ejectment  of  a  tenant  (z),  unless,  perhaps,  in  a  case 
where  by  arrangement  with  his  coparceners  the  plaintiff 
has  been  placed  in  the  exclusive  possession  of  the 
whole  {a) ;  or  for  enhancement  of  rent  (b)  or  for  his  share 
of  the  rent  (c),  unless  where  the  defendants  have  paid 

(u)  Rajaram  Tewari  v.  Lachman,  uh  suv  ;  Juggodumha  v.  Uaran^  10  Suth., 
109;  Gokoolv.  Etwaree,^  Suth.,  138;  Kattuaheri  v.  Vallotil,  3  Mad.,  234; 
Bechu  Lai  v.  Oliullah,  11  Cal.,  33b;  Kalichandra  \.  Raj  Eishoreyib.^  615\ 
Dwarkanath  Mitter  v.  Tara  ProsunnOj  17  Cal.,  160. 

(u)  Paramoswaran  v.  Shangaran,  14  Mad.,  489 ;  Savi^ri  v.  Raman^  24 
Mad.,  296. 

(w)  Kalidas  Kevaldaa  v.  Nafhu  Bhagvan,  7  Bom.,  217. 

(x)  Phoolbas  Koonwur  v.  Lai  la  Jogeshvr,  S  I.  A.,  7;  S.  C,  I  Cal.,  226; 
S.C, 26 Suth., 286;  Dadjeev.  TTi^a/.Bom.Sel.Rep.,  151;  TrimbaJcv. Narayan, 
11  Bom.  H.  C,  69;  Gobind  Chunder  v.  Ram  Coomar,  24  Suth.,  393;  Rama 
nvia  V.  Virappa,  6  Mad. , 90.  See,  however,  Naranbhai  v.  Ranchod^  26  Bom. ,  1 41 . 

(y)  Anant  Ramrav  v.  Kopal  Balwant,  19  Bom.,  269;  Ganpat  v.  Anniiji, 
23  Bom.,  144.  As  to  the  form  of  the  decree  to  be  made  where  one  of  the  co- 
sharers  has  taken  exclusive  possession  for  himself  or  part  of  the  land,  see 
Jagernath  v.  Ja.nath^  27  All.,  88;   Hamcharan  v.  Kanlisher,  ibid.,  158. 

(z)  Sree  Ghand  v.  Nim  Chand,  13  Suth.,  337;  S.  C,  6  B.  L.  R.,  Appx.  26; 
Alum  V.  Aahad,  16  Sutli.,  138;  HuJodhur  v.  Gooroo,20  Huth.,  126;  Kriahnarav 
V.  Gnvind,  12  Bom.  H.  C,  86;  Sobharam  v.  Gunga,  Q  N.W.  P.,  260;  Balaji 
V.  Gopoi,  3Bom.,23;  ReasutwChorwar^  7  Cal.,  470.  See  also  GopaZ  v.  Jfoc- 
Naghten,  7  Cal.,  751. 

ia)  Amir  Singh  v.  Moazzim,  7  N.-W.  P.,  68. 

(/))  Jogendro  v.  Nobin  Chunder,  S  Cal ,  363;  Balhrishna  v.  Morokriahnay  21 
Bom.,  164,  where  the  suit  was  brought  by  the  manager  in  his  own  name,  with 
the  consent  of  the  co-sharers. 

(r)  Indromonce  v  Suroop,  16  Suth.,  395;  S.  C,  12  B.  L.  R.,  294  (note);  Hur 
Kiahore  v.  Joogul,  16  Suth., 281 ;  S  C,  12  B.  L.  R.,  293  (note) ;  Bhyrub  v.  Goga- 
rain,  17  Suth.,  408;  S.  C,  12  B.  L.  R.,  290  (note);  Annoda  v.  Kail  Coomar^ 
4  Cal.,  88;  Uanoliar  Daa  v.  Sianzar  Alt,  5  Ail.,  40.  As  to  cases  where  the 
other  co-sharers  are  colluding  with  the  defaulting  tenant,  Cf.  Jadu  v. 
Sutherland^  4  Cal.,  656  and  Jadoo  v.  Kadumbinee^  7  Cal.,  160. 
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their  rent  to  him  separately,  or  agreed  to  do  so,  in  which 
case  they  at  all  events  could  not  raise  the  objection. 
Even  in  snch  a  case,  however,  it  would  clearly  be  open  to 
any  of  the  other  sharers  to  intervene,  if  they  considered 
that  their  rights  were  being  endangered  (d).  And  so 
where  one  member  of  a  Joint  Family  has  laid  out  money 
upon  any  portion  of  the  joint  estate,  he  cannot  sue  his  co- 
sharers  for  repayment,  unless  there  has  been  an  express 
agreement  that  he  should  be  repaid.  Otherwise  his  outlay 
is  only  a  matter  to  be  taken  into  account  on  a  partition  (e). 

On  the  other  hand,  where  the  act  of  a  third  party  with  j 
respect  to  the  joint  property  has  caused  any  personal  and  | 
special  loss  to  one  of  the  co-sharers,  which  does  not  affect  | 
the  others,  he  can  sue  for  it  separately,  and  they  need  not 
be  joined  (/).     And  it  would  seem  that  one  co-sharer  may 
sue  to  eject  a  mere  trespasser,  when  his  object  is  to  remove 
an  intruder  from  the  joint  property,  without  at  the  same 
time  claiming  any  special  portion  of  it  for  himself  (g),  and 
so  may  the  manager  of  a  joint  family,  when  he  sues  as 
manager  on  behalf  of  the  family  (h).     Or  where  he  is  the 
official  representative  of  the  family  as  for  intance  the 
registered  Zemindar  of  an  estate  (i) .     A  fortiori,  a  member 
of  a  Joint  Family,  who  has  contracted  in  his  own  name 
for  the  benefit  of  the  family,  may  sue  upon  the  contract 
on  their  behalf,  without  joining  the  others  {k). 

§  299.  The  right  of  shareholders  inter  se  depend  upon  Rights  of 

coparoenert 

(d)  Qanga  v.  Saroda,  3  B.  L.  R.  (A.  C.  J.),  2a0  ;  S.  C,  12  Sath.,  60;  Hara-  *'^^^ ^' 
dhuny.  lUim  Newaz,  l7Suth.,414;  Saleehoonissa  v,  Moheah.ib.,  452;  Sree 
Mtsser  v.  Crowdy,  16  Suth.,  243 ;  Dinohundhoo  v.  Dinonathy  19  Suth.,  168  ;  by 
F.  B.  Doorga  v.  Jampa,  12  B.  L.  R.,  289 ;  S.  C,  21  Suth.,  46 ;  Rakhnl  v.  Mahiab, 
26  Sath.,  221.  Of  coarse  the  co-sharers  might  agree  that  the  tenant  shoald  pay 
each  of  them  a  portion  of  the  rent,  and  would  then  be  entitled  to  sae  separately 
for  their  respective  portions.  Ouni  v.  Moran,  4  Cal.,  96 ;  Lootfulhuck  v .  Gopee, 
6  Cal.,  941. 

{e)  Nubkoom<ir  v.  Jytt  Deo,  2  S.  D.,  247  (317) ;  JalaXuddaula  v.  Sumaamud- 
daulat  Mad.  Dec.  of  1860, 161 ;  Muttusvami  v.  Subbiramaniya,  1  Mad.  H.  C, 
809. 

If)  Oopee  V.  Ryland,  9  Sath.,  279;  Chundee  v.  MacNaghten,  23  Suth.,  386. 

(a)  Badh<f  Proahad  v.  Eauf,  7  Cal.,  414. 

[k)  ArunaeheUaY.  VythiaXinga^  6  Mad.,  27;  Bamayya  v.  Venkataratnam, 
17  Mad.,  122 ;  Jothi  v.  fimma  Gowda,  8  Mysore,  119. 

(i)  Ayyappa  v.  Venkatakriahnama  Bfu,  17  Mad.,  122. 

(*)  Bungaeey.  Soodiat,  7  Cal.,  789;  Adaikkalam  Chetty  v.  Marimuthu,  23 
Mad.,  326 
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the  view  taken  by  the  law  which  governs  them  of  their 
interest  in  the  property.  In  the  early  conception  of  a 
Hindu  family,  the  right  of  any  member  consisted  simply 
in  a  general  right  to  have  the  property  fairly  managed,  in 
such  a  manner  as  to  enable  himself  and  his  family  to  be 
suitably  maintained  out  of  its  proceeds.  The  duties  which 
he  was  to  perform,  and  the  profits  which  he  was  to 
receive,  would  be  regulated  by  the  discretion  of  the  head 
of  the  family.  This  is  at  present  the  case  in  a  Malabar 
tarwdd  (I).  Except  so  far  as  it  is  varied  by  special 
agreement  or  usage,  the  members  of  a  family  governed  by 
Mitakshara  law  are  still  in  much  the  same  position  (m). 

I  It  is  laid  down  in  Bombay  that  each  joint  owner  is  entitled 
to  a  joint  possession  of  every  part  of  the  property  equally 
with  every  other  member  (n).  This  of  course  can  only 
refer  to  the  very  limited  number  of  subjects  which  are 
capable  of  being  jointly  possessed  by  several  persons.  It 
cannot  be  held  to  interfere  with  the  right  of  the  manager 
to  allot  to  the  several  members  the  use  of  such  portions 
of  the  property  as  are  necessary  for  their  personal  enjoy- 
ment. Still  less  can  it  be  held  to  entitle  any  member  to 
take  possession  at  his  own  discretion  of  any  portion  of  the 

I  joint  funds  or  joint  income.  In  Bengal,  where  the 
members  hold  rather  as  tenants  in  common  than  as  joint 
tenants,  a  greater  degree  of  independence  is  possessed  by 
each  (o).  There,  each  member  is  entitled  to  a  full  and 
complete  enjoyment  of  his  undivided  share,  in  any  proper 
and  reasonable  manner,  which  is  not  inconsistent  with  a 
similar  enjoyment  by  the  other  members,  and  which  does 
not  infringe  upon  their  right  to  an  equaL  disposal  and  man- 
agement of  the  property  (p).     But  he  cannot,  without 

{I)  Kunigaratu  v.  Arrangaden^  2  Mad.  H.  C,  12 ;  Subbu  Regadi  ▼.  T<mgu, 
4  Mad.  H.  C,  196. 

(m)  See  per  Lord  Weathury^  Appovier  v.  Bama  Subbaiyan,  11  M.  I.  A.,  p.  69 : 
S.  C,  8  Suth.  (P.  C),  1 ;  ante  §  292. 

(n)  Bainchandra  v.  DaynoderdoM,  20  Bom.,  467. 

(o)  See  per  Phear,  J.,  Ohuckun  v.  Poran,  9  Suth.,  488  ;  antej  294. 

{p)  Eahan  Ghunderv.  Nund  Ooomar^  8  Suth.,  289;  Oopee  Kiehen  v.  Hem- 
chunder,  18  Suth.,  822 ;  Nundun  v.  Lloyd,  22  Suth.,  74  ;  StalkarH  v.  Qopaly  19 
B.  L.  R.,  197  ;  S.  C,  20  Suih.,  168 ;  WcUaon  v.  Bam  Chand  Dutf,  17  I.  A.,  110. 
And  he  may  lease  out  hiB  share,  Bamdebul  v.  Mitterjeetf  17  Suth.,  420. 
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permission,  do  anything  which  alters  the  nature  of  the 
property  ;  as,  for  instance,  build  upon  it  (q).  Where  such 
an  act  is  an  injury  to  his  coparceners  the  Court  will,  as  a 
matter  of  discretion,  though  not  as  a  matter  of  absolute 
right,  direct  the  removal  of  the  building  (r).  In  exercising 
this  discretion  it  is  material  to  consider,  whether  the 
defendant  is  building  on  land  in  excess  of  that  which 
would  come  to  him  on  a  partition,  and  whether  on  a 
partition  the  plaintiff  could  be  adequately  compensated  (s). 
And  the  same  rule  has  been  applied  when  an  entire  change 
of  crops  has  been  introduced,  where  the  produce  would 
be  valueless  unless  followed  up  by  manufacture  {t). 

There  is  nothing  to  prevent  one  co-sharer  being  the  Coparoenermay 
tenant  of  all  the  others,  and  paying  rent  to  them  as  such. 
But  the  mere  fact  that  one  member  of  the  family  holds 
exclusive  occupation  of  any  part  of  the  property,  carries 
with  it  no  undertaking  to  pay  rent,  in  the  absence  of  some 
agreement  to  that  effect,  either  express  or  implied  (u). 
So  several  joint  owners  may  mortgage  their  interest  to 
another  coparcener,  but,  unless  a  partition  has  intervened, 
all  must  unite  in  a  suit  to  redeem  {v). 

§  300.    A   very   important  species    of   joint   property  Family  tradin£ 
among   the   commercial    classes    consists   of   hereditary  P"f*'»®"*"P«- 
trading  partnerships.  These  sometimes  consist  exclusively 
of   members  of  the  joint  family.     Sometimes  they  are 
composed  in  part  of  persons  of  another  family.     Where 

(q)  See  as  to  merely  trivial  acts,   Mohanchand  v.  Isakbhai^  26  Bora.,  248. 

(r)  Jankee  v.  Bukhooree,  S.  I),  of  1866,  761  ;  Inderdeonarain  v.  Tooheena- 
rain,  S.  D.  of  1857,  765  ;  Guru  Dasa  v.  Bijaya,  1  B.  L.  R.  (A.  C.  J.),  108  ;  S.  C, 
sub  nomine^  OoroodoBSv.  Bejoy,  10  Suth.,  171 ;  Sheopersad  v.  Leula,  12  B.  L.  R., 
188;  S.  C,  20  Suth.,  160 ;  Naju  Khan  v.  Imtiax-ud-din,  18  AIL,  115  (see  Lala 
Biahwamhhar  v.  Bajaram,  3  B.  L.  R.,  Appx.  67;  S.  C,  16  Suth.,  140  (note), 
where  such  a  decree  was  refused,  and  Nohin  Chunder  v.  Mohesh  Chunder, 
12  Suth.,  63) ;  Rolloway  v.  Mahomed,  16  Suth.  140;  S.  C,  12  B.  L.  R.,  191 
(note),  sub  nomine.  Hollo  way  v.  Sheik  Wahed  (see  apparently  contra,  Dwarka- 
nath  V.  Oopeenath,  16  Suth.,  10;  S.  C,  12  B.  L.  R.,  189,  note).  Mehdee  v. 
Anjud,  6  N.-W.  P.,  259  ;  Bajendro  v.  Shama  Ohurn,  6  Gal.,  188. 

(8)  Paras  Bamo  v.  Slierjit,  9  All.,  661 ;  Shadi  v.  Anwp  Singh,  12  All.  (F.  B.), 
486. 

{t)  Orowdee  r.  Bhekdari,  8  B.  L.  R.,  Appx.  45 ;  S.  C,  16  Suth.,  41. 

(tt)  Aladinee  v.  Sreenath,  20  Suth.,  258 ;  Oobind  Ohunder  v.  Bam  Ooomar, 
24  Suth.,  893. 

(v)  ThiUai  Ohetty  v.  Bamanatha,  20  Mad.,  295. 


Digitized  by 


Google 


384  THE  JOINT  FAMILY.  [cHAP.   VIII, 

one  or  more  joint  members  trade  by  themselves,  or  in 
partnership  with  strangers  on  capital,  which  is  not  family 
property,  the  profits  resulting  are  of  course  exclusively 
their  own  (w).  If  the  capital  is  drawn  from  family 
property,  the  trade  and  profits  are  also  family  property  (x). 
The  interest  of  the  family  in  the  partnership  passses  by 
survivorship,  and  the  partners  are  liable  to  account  on  the 
same  principles,  and  to  the  same  extent,  as  in  respect  of 
their  management  of  any  other  portion  of  the  property 
(ante  §§  294 — 297).  This  is  all  plain  enough.  A  different 
question,  which  has  been  very  little  discussed  in  India,  is 
as  to  the  right  of  other  members  of  the  Joint  Family,  or 
of  the  descendants  of  one  of  the  trading  partners,  to  claim 
the  right  of  a  partner,  as  a  matter  of  law  and  not  by  agree- 
ment. In  England,  of  course,  such  a  right  could  never  be 
put  forward  by  any  relation  of  an  existing  partner.  In  the 
case  of  death  of  one  partner,  the  well  known  law  on  the 
subject  is  laid  down  as  follows  (y) :  "  Subject  to  any  agree- 
ment between  the  partners,  every  partnership  is  dissolved 
as  regards  all  the  partners  by  the  death  of  any  partner ; 
and,  unless  all  the  partners  have  agreed  to  the  contrary, 
when  one  of  them  dies,  his  executors  have  no  right  to 
become  partners  with  the  surviving  partners,  nor  to  in- 
terfere with  the  partnership  business.  But  the  executors 
of  the  deceased  represent  him  for  all  purposes  of  account, 
and,  unless  restrained  by  special  agreement,  they  have  the 
power  by  bringing  an  action  to  have  the  affairs  of  the 
partnership  wound  up  in  a  manner  which  is  generally 
ruinous  to  the  other  partners."  The  obvious  reason  is 
that,  as  regards  the  outer  world,  each  partner  is  a  manager 
possessed  of  the  full  authority  of  all,  and  capable  of  bind- 
ing them  by  his  acts.  Naturally  no  one  can  be  a  partner, 
except  one  who  is  accepted  by  all  as  a  person  to  whom 
they  are  willing  to  delegate  their  authority.     The  same 

(w)  Vadilal  v.  Shah  Kushal,  27  Bom.,  \o7. 

(x)  Hence  reversioners  will  be  bound  by  the  proper  acts  of  a  widow  who  has 
succeeded  to  a  trading  property  as  heiress  of  her  hvaband.  Sakrahi  v.  MagafiUU^ 
26  Bora.,  206,  where  uie  incidents  of  such  a  property  ara  discussed. 

{y)  Lindley  on  Partnership ^  6th  ed.,  606. 
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principle  seems  equally  to  apply  in  India.  Where  some  of 
the  partners  belong  to  a  different  family,  the  confidence 
which  they  repose  in  Kamasami,  whom  they  know,  cannot 
by  implication  be  extended  to  his  brothers  or  sons  whom 
they  do  not  know.  Where  the  partnership  is  confined  to 
members  of  the  family,  it  forms  an  exception  to  the  general 
rule  that  the  whole  property  is  governed  by  a  single 
manager.  For  the  convenience  of  trade  there  are  several 
managers  with  equal  powers.  Here  again  these  persons 
are  chosen  with  regard  to  special  fitness,  and  it  would 
appear  that  no  new  person  can  be  obtruded  into  the 
management  without  special  agreement.  As  far  as  I  know 
this  question  has  only  arisen  in  three  cases  in  India.  In 
one  from  Bombay  (z),  one  of  two  brothers,  who  are  de- 
scribed as  being  possessed  of  joint  ancestral  property, 
consisting  inter  alia  of  a  shop  at  Poona,  obtained  an 
injunction  restraining  the  other  brother  from  preventing 
him  entering  the  shop,  inspecting  the  accounts,  and  taking 
part  in  the  management.  Candy,  J.,  said  :  "  The  plaintiff, 
claiming  to  be  a  member  of  a  joint  Hindu  family,  cannot 
maintain  a  suit  for  an  account  of  the  profits  of  the  Poona 
partnership  which,  he  alleges,  to  be  joint  family  property 
and  anaward  of  his  share  in  such  profits  when  ascertained." 
"  The  rule  of  Hindu  law  does  not  prevent  an  injunction 
being  granted  in  cases  of  the  ouster  of  one  member  of  the 
family  from  an  item  of  family  property."  Here  it  would 
appear  that  both  brothers  were  not  only  coparceners,  but 
also  partners  in  trade.  The  distinction,  however,  does 
not  seem  to  have  been  present  to  anyone's  mind.  In 
another  case  (a),  from  Calcutta.  Sale,  J.,  said :  **  A  trade 
like  other  personal  property  is  descendible  amongst 
Hindus,  but  it  does  not  follow  that  a  Hindu  infant  who, 
by  birth  or  inheritance,  becomes  entitled  to  an  interest  in 
a   joint   family   business,   becomes   at   the  same  time  a 

(z)  Ganpat  v.  Annaji,  23  Bom.,  144. 

(a)  Lutchmanen  Chetty  v.  Siva  Prokasa,  26  Cal.,  349,  p.  354.  A  similar 
deoiaion  was  given  in  a  case  where  the  members  of  the  trading  firm  belonged  to 
different  families,  Anant  Bam  y.  Channu  Lai,  25  AH.,  378. 

25 


Digitized  by 


Google 


386  THE   JOINT   FAMILY.       [CHAP.  VIII,  PAEA.  300.] 

member  of  the  trading  partnership  which  carries  on  the 
business.  He  can  only  become  a  member  of  the  partner- 
ship by  a  consentient  act  on  the  part  of  himself  and  his 
partners,  and  it  was  on  this  ground  held  by  the  late 
Supreme  Court  that  an  infant  of  tender  years,  whose 
name  was  used  in  a  partnership  business  need  not  be 
joined  as  a  co-plaintiff  in  a  suit  by  the  father  to  recover  a 
trade  debt  '*  (6).  I  presume  that  in  this,  as  in  all  other 
cases  among  Hindus,  a  proved  usage  that  all  adult 
members  of  the  coparcenary,  and  the  sons  of  such 
members,  either  on  birth  or  at  majority,  should  be 
treated  as  partners,  would  be  carried  into  effect  by  the 
Courts. 


(b)  Petum  Doss  v.  Bamdhone  Doss^  Taylor,  279 ;  Randal  v.  Lakhmirhand^ 
1  Bom.  H.  C,  App.  51. 
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CHAPTER  IX. 

DEBTS. 

§  301.  I  have  thought  it  well  to  treat  the  subject  of 
Debts,  as  affecting  property,  before  that  of  voluntary 
alienations,  as  it  illustrates  a  principle  which  is  constantly 
recurring  in  Hindu  law,  viz,,  that  moral  obligations  take 
precedence  of  legal  rights ;  or,  to  put  the  same  idea  in 
different  words,  that  legal  rights  are  taken  subject  to  the 
discharge  of  moral  obligations. 

The  liability  of  one  person  to  pay  debts  contracted  Three  sour  cea  of 
by  another  arises  from  three  completely  different  sources,  **  *  '^^' 
which  must  be  carefully  distinguished.  These  are  :  Firsty 
the  religious  duty  of  discharging  the  debtor  from  the  sin 
of  his  debts  ;  secondly,  the  moral  duty  of  paying  a  debt 
contracted  by  one  whose  assets  have  passed  into  the 
possession  of  another ;  thirdly,  the  legal  duty  of  paying 
a  debt  contracted  by  one  person  as  the  agent,  express 
or  implied,  of  another.  Cases  may  often  occur  in  which 
more  than  one  of  these  grounds  of  liability  are  found 
co-existing  ;  but  any  one  is  sufficient. 

§  302.  The  first  ground  of  liability  only  arises  in  the  Debts  of  father: 
case  of  a  debtor  and  his  own  sons  and  grandsons.  In  the 
view  of  Hindu  lawyers,  a  debt  is  not  merely  an  obligation 
but  a  sin,  the  consequences  of  which  follow  the  debtor 
into  the  next  world.  Vrihaspati  says  :  "  He  who  having 
received  a  sum  lent  or  the  like  does  not  repay  it  to  the 
owner  will  be  born  hereafter  in  his  creditor's  house,  a 
slave,  a  servant,  a  woman,  or  a  quadruped  "  (a).  And 
Narada  says  :  "  When  a  devotee,  or  a  man  who  maintained 
a  sacrificial  fire,  dies  without  having  discharged  his  debt, 
the  whole  merit  of  his  devotions,  or  of  his  perpetual  fire 

(a)  1  Dig.,  334. 
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Liability  of  Bon  belongs  to  his  Creditors  **  (6).  The  duty  of  relieving  the 
m^pen  en  o  ^^j^^-^j,  from  these  evil  consequences  falls  on  his  male 
descendants,  to  the  second  generation,  and  was  originally 
quite  independent  of  the  receipts  of  assets.  Narada  says  : 
"  The  grandsons  shall  pay  the  debt  of  their  grandfather,, 
which  having  been  legitimately  inherited  by  the  sons  has 
not  been  paid  by  them  ;  the  obligation  ceases  with  the 
fourth  descendant  (c).  Fathers  desire  offspring  for  their 
own  sake,  reflecting,  *  this  son  will  redeem  me  from  every 
debt  whatsoever  due  to  superior  and  inferior  beings.'' 
Therefore  a  son  begotten  by  him  should  relinquish  his  own 
property,  and  assiduously  redeem  his  father  from  debt,  lest 
he  fall  into  a  region  of  torment  *'  (d).  Vrihaspati  states  a 
further  distinction  as  to  the  degrees  of  liability  which 
attached  to  the  descendants.  **  The  father's  debt  must  be 
first  paid,  and  next  a  debt  contracted  by  the  man  himself  ; 
but  the  debt  of  the  paternal  grandfather  must  even  be 
paid  before  either  of  these.  The  sons  must  pay  the  debt 
of  their  father,  when  proved,  as  if  it  were  their  own,  or 
with  interest ;  the  son's  son  must  pay  the  debt  of  his 
grandfather,  but  without  interest ;  and  his  son  shall  not 
be  compelled  to  discharge  it"  ;  to  which  the  gloss  is  added^ 
"  unless  he  be  heir  and  have  assets  "  (e).  Finally  Yajna- 
valkya  adds  an  exception  to  these  rules  :  that  the  son  is 
not  liable  to  pay  if  the  father's  estate  is  actually  held  by 
another ;  as,  for  instance,  if  he  is  from  any  cause 
incapacitated  from  succession  (/). 
Obligation  is  §  303.  The  liability  to  pay  the  father's  debt  arises  from 

religious.  ^.j^^  moral  and  religious  obligation  to  rescue  him  from  the 

{b)  Nardida,  iii.,  §  10.  The  text  of  Mann,  xi.,  ;i  66,  which  Jagannatha  cites 
(1  Dig.,  267)  as  referring  to  a  money  debt,  8«*oni8  to  refer  to  the  three  debts  which 
are  elsewhere  spoken  of,  viz.,  reivding  the  Vedas,  begetting  a  son,  and  perform- 
ing sacrifices.     See  Mann,  vi.,  §  36,  37,  ix.,  §  106;  Vishnu,  xv.,  §  46. 

(r)  This  is  counted  inclusive  of  the  debtor,  1  Dig.,  302;  Yajnavalkya,  ii.,  §90. 

Id)  Narada,  iii.,  §  4—6.  According  to  tlie  Thesawaleme  (i.,  §  7),  sons  were 
also  bound  to  pav  their  f-ither's  debts,  even  without  assets. 

(e)  1  Dig.,  265';  Katyayana,  1  Dig.,  301 ;  V.  May.,  v.,  4,  §  17. 

(/)  1  Dig.,  270;  V.  May.,  v..  4,  §  16;  Katyayana,  1  Dig.,  273.  It  has  been 
held  that  this  pnnciple  of  Hindu  law  does  not  apply  to  the  Nambudri  Brahmana 
of  Malabar,  who  are  governed  by  a  combination  of  Hindu  and  Manunakatayem 
law,  Nifakandan  v.  Madharan,  10  Mad.,  9 ;  Oovinda  v.  Kriahnan^  16  Mad.,  388. 
See  as  to  their  usages,  Vishnu  v.  KrUhnan,  1  Mad.,  16 ;  Vasudevan  v.  Secretary 
of  State,  U  Mad.,  157. 
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penalties  arising  from  the  non-payment  of  his  debts.  And 
this  obligation  equally  compels  the  son  to  carry  out  what 
the  ancestor  has  promised  for  religious  purposes  (g).  It 
follows,  then,  that,  when  the  debt  creates  no  such  moral 
obligation,  the  son  is  not  bound  to  repay  it,  even  though 
iie  possesses  assets.  This  arises  in  two  cases :  1st,  when  the 
debt  is  of  an  immoral  character ;  2nd,  when  it  is  of  a 
ready-money  character. 

"  The  sons  are  not  compellable  to  pay  sums  due  by  their  Cases  in  which 
father  for  spirituous  liquors,  for  losses  at  play,  for  promises  *  °^^^  *"^* 
made  without  any  consideration,  or  under  the  influence  of 
lust  or  of  wrath ;  or  sums  for  which  he  was  a  surety  (except 
in  the  cases  before  mentioned),  or  a  fine  or  a  toll,  or  the 
balance  of  either,  **  nor  generally,  **  any  debt  for  a  cause 
repugnant  to  good  morals  "  (A).  Jagannatha  denies  that  a 
son  is  not  liable  for  the  debts  of  his  father  as  surety,  and 
says  with  much  reason  that,  if  by  a  toll  is  meant  one  pay- 
able at  a  wharf  or  the  like,  that  is  a  cause  consistent  with 
usage  and  good  morals  and  it  ought  to  be  paid  (i).  Another 
meaning  of  the  word  **  Qtdka,  '*  translated  toll,  is  a  nuptial 
present,  given  as  the  price  of  a  bride,  and  this  has  been 

{g)  Katyayana,  1  Dig.,  299. 

{h)  Vrihaspati  Gautama,  1  Dig.,  305;  Vyasa,  i6.,  805;  Yajnavalkya,  t6.,311; 
Katyayana,  ib.,  300,  3U9;  ii  W.  MacN.,  210.  Ab  to  what  are  immoral  debta,  see 
Budree  Loll  v.  Kantee,  23  Suth.,  260;  Wajed  Hossein  v.  Nankoo,  26  Suth.,  311 ; 
Luchmiy.  AsmaUy  2  Cal.,  213;  S.  C,  25  Suth.,  421 ;  SuraJ  Burtsi  Koer  v.  Sheo 
Broahady  6  I.  A.,  88;  S.  C,  5  Cal.,  148;  Sitaram  v.  Zalini  Singh,  H  All.,  231  ; 
Bartman  Dass  v.  Bhattu  Mahton,  24  Cal.,  672 ;  Natasayyan  v.  Bonnusami,  16 
Mad.,  99;  Jamsetji  v.  Kashinath,  26  Bom.,  326,  p.  334.  A  decree  against  a 
father  for  money  which  he  had  criminally  misappropriated  does  not  bind  his 
son's  estate  as  being  a  debt  which  they  were  bound  to  pay.  Mahabir  Branad 
V.  Boideo  Singh,  6  All.,  234;  McDoweU.  v.  Hagava,  27  Mad.,  71.  The  onus  of 
proving  that  the  debt  was  contracted  for  an  immoral  or  illegal  purpose  lies  upon 
those  who  allege  it,  and  the  onus  is  not  discharged  by  showing  that  the  father 
lived  an  extravagant  or  immoral  life.  Bhagbut  Bershad  v.  Girja  Koer,  15 1.  A., 
99;  S.  C,  15  Cal.,  717;  Subramanya  v.  Sadaaiva,  8  Mad.,  76  ;  Chintamanrav 
V.  Kaahinath,  14  Bom.,  320;  Kishan  Lai  v.  Garuruddhivaja,  21  All.,  238. 

(»)  1  Dig.,  305,  ace.  Mauu,  viii.,  §  159,  160.  As  regards  suretyship,  the  son's 
liability  has  been  expressly  affirmed.  Moolchund  v.  Krishna,  Bellasis,  64  ; 
Tukarambhatt  v,  Gangaram,  23  Bom.,  454;  Sitaramayya\.  Venkatramanna, 
11  Mad.,  83 ;  Maharaja  of  Benarea  v.  Bamkumar,  26  All.,  611.  A  grandson  is 
only  liable  where  the  grandfather  received  consideration  for  acceptnig  the  surety- 
ship. Narayan  v.  Venkatacharya,  28  Bom. ,  408.  As  regards  fines,  the  reason  is 
given  "that  a  son  is  not  liable  for  a  penalty  incurred  by  bis  father  in  expiation 
of  an  offence;  for  neither  sins  nor  the  expiation  of  them  are  hereditary." 
Nhanee  v.  Hureeram,  1  Bor.,  90  [101] ,  iinalogous  to  the  principle  of  English  Law 
that  an  action  for  a  tort  does  not  survive. 
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Debt  need  not 
be  beneficial. 


equally  liable. 


determined  not  to  be  repayable  by  the  son,  apparently  on 
the  ground  that  it  constitutes  the  essence  of  one  of  the 
unlawful  forms  of  marriage  (k).  Sir  Thomas  Strange 
takes  the  term  in  its  natural  signification,  and  explains  the 
non-liability  on  the  ground  that  such  payments  are  of  a 
ready-money  character,  for  which  no  credit  is  or,  at  all 
events,  ought  to  be  given  (I), 

It  also  follows  that  the  obligation  of  the  son  to  pay  the 
debt  is  not  founded  on  any  assumed  benefit  to  himself,  or 
to  the  estate,  arising  from  the  origin  of  the  debt ;  still  less 
is  that  obligation  affected  by  the  nature  of  the  estate^ 
Ancestral  estate  which  has  descended  to  the  son,  as  being  ancestral,  or  self- 
acquired.  "  Unless  the  debt  was  of  such  a  nature  that  it 
was  not  the  duty  of  the  son  to  pay  it,  the  discharge  of  it, 
even  though  it  affected  ancestral  estate,  would  still  be  an 
act  of  pious  duty  in  the  son.  By  the  Hindu  law,  the 
freedom  of  the  son  from  the  obligation  to  discharge  the 
father's  debt  has  reference  to  the  nature  of  the  debt,  and 
not  to  the  nature  of  the  estate,  whether  ancestral  or 
acquired  by  the  creator  of  the  debt  "  (m). 

Although  the  obligation  of  the  son,  which  we  have  been 
discussing,  is  placed  entirely  upon  religious  duty  by  the 
Sanskrit  writers,  exactly  the  same  obligation  seems  to 
have  existed  among  the  Tamil  tribes.  It  can  hardly  have 
arisen  among  them  from  religious  grounds,  as  the  father 
appears  to  have  been  equally  bound  to  pay  the  debts  of  his 
sons  (n).  Probably  at  a  time  when  partition  could  not  be 
enforced,  all  fair  debts  contracted  by  any  member  of  the 
family  were  treated  as  a  charge  upon  its  property. 

§  304.  The  law  as  administered  in  our  Courts,  in  all 
the  provinces  except  Bombay,  has  for  many  years  held 


Origin  of 
obligation 


Now  limited  to 
assets. 


(k)  Kethow  Bao  v.  Naro,  2  Bor.,  194  1216]. 

(l)  I  Stra.  H.  L.,  166. 
(m)  Hunooniavperuad  v.  Mt.  Bohooee^  6  M.  T.  A.,  421;  S.  C,  18  Snth.,  81 
(note) ;  Girdharc  LaU  v.  Kanton  Loll,  1  I.  A..  321 ;  S.  C,  K  B.  L.  R..  187  ; 
S.C.,22Suth.,56;  Suraj BunsiKoer v.  Shoe  Proalwd,  6  1.  A.,  88;  S.C.SCaL, 
148;  Muttayan  Chatty  v.  Sangili,  9  I.  A.,  128;  Narayan<uami  v.  Samidas^ 
6  Mad.,  2!d3;Bhagbvt  Perahad  v.  Oirja  Koer,  16  T.  A.,  99 ;  S.  C,  16  Cal.,  717. 

(7i)  Boachet  cited  Sorg.  H.  L.,  173;  Man.  Adm.  Madrns,  I,  107. 
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that  the  heir  is  only  liable  to  the  extent  of  the  assets  he 
has  inherited  from  the  person  whose  debts  he  is  called  on 
to  pay  (o).  But  as  soon  as  the  property  is  inherited  a 
liability  pro  tanto  arises,  and  is  not  removed  by  the 
subsequent  loss  or  destruction  of  the  property,  and  still 
less,  of  course,  by  the  fact  that  the  heir  has  not  chosen  to 
possess  himself  of  it,  or  has  alienated  it  after  the  death  (p). 
In  Bombay,  however,  the  stricter  rule  was  applied,  that  a 
son  was  liable  to  pay  his  father's  debts  with  interest,  and 
a  grandson  those  of  his  grandfather  without  interest,  even 
though  no  assets  had  been  inherited  ;  but  the  Courts  held 
that  the  rights  of  the  creditor  could  only  be  enforced 
against  the  property  of  the  descendant,  and  not  against 
his  person  (q).  But  in  that  Presidency,  also,  the  law  has, 
by  legislation,  been  brought  into  conformity  with  the 
more  equitable  rule  observed  elsewhere  (r).  In  Allahabad 
it  has  been  held  that  a  son  or  grandson  with  assets  is 
under  exactly  the  same  liability  as  his  ancestor,  and  is 
therefore  bound  to  pay  the  debt  with  interest  (s). 

§  305.  As  regards  the  onus  of  proof  that  assets  have  come  ^*g^°®®' 
to  the  hands  of  the  heir,  it  has  been  ruled  by  the  Madras 
High  Court  that  the  plaintiff  must,  in  the  first  instance, 
give  such  evidence  as  would  primd  fade  afford  reasonable 
grounds  for  an  inference  that  assets  had,  or  ought  to  have, 
come  to   the  hands   of  the    defendant.     But    when  the 


(o)  Bayovvn  v.  Ali  Shnib,  2  MrH.  H.  C.  336  :  Karuppav  v.  Veriyal.  4  ftfad. 
H.  C!..  1:  Aga  Ha^e^  v.  Jugnvt.  Motitr..  272;  Jnmoovah  v.  Mvfldev,  ih..  927; 
Thfnmonffiv.  Brindahun.  S.  D.  of  1856,  97 ;  Kitnhi/a  v.  Bukhtaivnr,  1  N.-W.  P. 
(8.  D.),  3:  Pnnnnrypa  v.  Paprntv^wnvgar,  4  Mad.,  np.  9,  21,  45:  S.  C.  5  Ind. 
Jnr..  ^'nppleraent ;  an*!  so  in  Mvsore,  VenTcayrpniya  v.  Viavesvaraiya ,  15 
MyBorp.  1%. 

(n)  Ka<n  V.  TiurhirfdtJi,  M'd.  Deo.  of  1H60,  76  ;  Unnovnorvav.  Gtinga,2  Suth., 
296;  K^vnl  Bhaghvan  v.  Ganpati,  8  Bora.,  220;  Girdharlal  Y..Bai  Shiv, 
ibid.,  309. 

(ft)  Prativii^hihli  v.  Dfiocrisiiv,  Bom.  SpI.  Rep..  4;  Hurhojee^.  Hurgovivdj 
Bellapifl,  76;  Nnrn ninth arav  v.  Antaji^  2  Bom.  H.  C,  64. 

(r)  Bombflv  AcfcVIInf  1S66  PHindim  liability  for  ancestor's  debts] .  Sakharam 
V.  GnvivfJ.  10  Bom.  H.  C.  861 ;  TJdaram  v.  Hanu,  11  Bom.  H.  C,  76.  In 
Bombav  the  Courts  appear  still  to  hold  that  the  creditor  is  entitled  1o  obtain 
A  decree  with  copts  ns'ninst  the  son  na  legal  representative  of  the  father  for  the 
debts  of  the  latter,  thonjfh  the  decree  cannot  b**  enforced  without  proof  of 
mssets.  Lalhi  Bhagvan  v.  Trihhitran  Motiram.  13  Bom..  653.  It  seems  hard, 
howevc-,  that  the  son  should  be  put  to  the  cost  of  proving  a  merely  worthless 
olsim. 

(»)  Lachman  Dna  v.  Khunnu  Lai,  19  AH.,  26. 
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plaintiflf  has  laid  this  foundation  for  his  case,  it  will  then 
lie  on  the  defendant  to  show  that  the  amount  of  the 
assets  is  not  sufficient  to  satisfy  the  plaintiff's  claim,  or 
that  they  were  of  such  a  nature  that  the  plaintiff  was  not 
entitled  to  be  satisfied  out  of  them  (0,  or  that  there  never 
were  any  assets,  or  that  they  have  been  duly  administered 
and  disposed  of  in  satisfaction  of  other  claims.  The  mere 
fact  of  a  certificate  having  been  taken  out  was  held  not  to 
be  even  prim'l  facie  evidence  of  the  possession  of  assets. 
But  the  Court  refused  to  offer  any  opinion  whether  the 
same  rule  would  apply  since  the  Stamp  Act,  which  made 
it  necessary  that  the  amount  of  assets  to  be  administered 
under  the  certificate  should  be  apparent  from  it  {u).  As 
to  the  doubt  expressed  by  the  High  Court  as  to  the  effect 
of  the  stamp,  it  is  probable  that  they  would  have  given 
the  same  decision  had  it  been  necessary  to  decide  the 
point.  The  primary  object  of  a  certificate  is  to  collect 
debts,  and  the  stamp  would  be  assessed  on  the  value  of 
these.  But  this  would  be  no  evidence  that  the  assets  had 
been  realised. 

Assets  include        §  306.  Another  very  important   question  which   was 
propwty.  formerly  much   discussed   is  this  :  where   property   has 

descended  from  father  to  son,  is  the  whole,  or  any  lesser 
part,  of  such  property  to  be  treated  as  assets  which  are 
liable  to  be  taken  in  payment  of  the  father's  debts  ?  In 
Bengal  no  such  question  could  arise,  as  the  rights  of  the 
son  come  into  existence  for  the  first  time  on  the  father's 
death.  He  takes  the  ancestor's  property  strictly  as  heir, 
and  all  that  he  so  takes  is  necessarily  assets  of  him  from 
whom  it  descends  (§  259).  But  it  is  different  in  districts 
governed  by  the  Mitakshara.  There  each  son  takes  at  his 
birth  a  co-ordinate  interest  with  his  father  in  all  ancestral 
property  held  by  the  latter,  and  on  the  death  of  the  father 
the  son  takes,  not  as  his  heir,  but  by  survivorship,  the 
father's    interest  simply  lapsing,  and   so    enlarging  the 

{t)  Krishnaya  v.  Chinnayay  7  Mad.,  597. 

(m)  Kottalax.  Shangara,  3  Mad.  H.  C,  161;  Joogdy.  Kalee,  25  Sutb.,224. 
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shares  of  his  descendants  (§  253,  270).  It  is  evident  then 
that  three  views  might  be  taken  of  the  son's  liability  : 
First,  that  it  only  attached  to  the  separate,  or  self- 
acquired,  property  of  the  father,  which  the  son  strictly 
took  as  his  heir ;  secondly,  that  it  attached  to  that  share  of 
the  joint  property  which,  according  to  the  rulings  in 
Madras  and  Bombay  (§  356 — 361),  a  father  can  dispose  of 
in  his  lifetime ;  thirdly,  that  it  applied  to  the  whole 
property  in  the  hands  of  the  father  as  representing  the 
Joint  Family.  After  some  conflict  of  decisions  the  last 
view  has  recently  been  decided  to  be  the  correct  one,  in  a 
case  where  the  property  was  of  the  ordinary  partible 
character  (v) ;  and  the  same  rule  was  applied  by  the  Privy 
Council  where  the  estate  was  an  ancient  impartible  polliem 
of  the  nature  of  a  Raj  {w). 

§  307.  The  liability  of  the  son  is  stated  by  the  old  writers  Liabiuty  arises 
to  arise  not  only  after  the  actual  death  of  the  father,  but  death, 
after  his  civil  death,  as  when  he  has  become  an  anchoret ; 
or  when  he  has  been  twenty  years  abroad,  in  which  case 
his  death  may  be  presumed ;  or  when  he  is  wholly  im- 
mersed in  vice,  which  is  explained  by  Jagannatha  as 
indicating  a  state  of  combined  insolvency  and  insolence, 
in  which  the  father  being  devoted  to  sensual  gratifications, 
gives  up  all  attempts  to  satisfy  his  creditors,  and  sets  them 
at  defiance  {x).  And  so  when  the  father  is  suflfering  from 
some  incurable  disease,  or  is  mad,  or  is  extremely  aged  (y). 
In  a  Madras  case  where  a  son,  living  apart  from  his  father, 
was  sued  for  his  father's  debt  during  the  life  of  the  latter, 
the  pundits  being  questioned  as  to  his  liability  replied  : 

(d)  Ponnappa  v.  Pa pmtvat/yangar,  A  Htxd.,  1 ;  S.  C,  5  Ind.  Jur.,  Supplement; 
Sh^o  Proahad  v.  Jung  Bahadur,  9  Gal.,  889.  In  «uch  a  case,  if  a  decree  against 
the  fatiierbas  been  followed  bv  attachment  during  liis  life,  the  proper  course  is 
to  enforce  the  decree  against  ttif.  sons  by  way  of  execution.  If,  however,  there 
has  been  no  attachinent,  then  the  father's  interest  lapses  by  survivorship,  and 
the  remedy  againsi  the  sons  is  by  suit  to  enforce  the  liability  estabHshed  by  the 
decree.  Luchmi  Narain  v.  Kunji  Lai,  16  All.,  449 ;  Venkatarama  v.  Senlhivelii, 
13  Mad.,  265 ;  Nataaayuan  v.  Ponnuaami,  16  Mad.,  99. 

{w)  Muttayan  Cketti  v.  Sangiliy  9  I.  A.,  128,  reversing  S.  C,  3  Mad.,  370  ; 
Sivagiri  v.  Tiruoengada,  7  Mjvd.,  339. 

[X)  Vishnu,  1  Dig..  266;  Yajnavalkya,  i6.,  268;  2  Stra.  H.  L.,  277;  2 
W.  MacN.,  282. 

'^y)  Katyayana;  Vrihaspati,  1  Dig.,  277,  278. 
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**  The  Hindu  law-books,  Vijnanesvareyum,  etc.,  do  not 
declare  that  the  debt  contracted  by  a  person  shall  be 
discharged  by  his  wife  and  son,  while  the  said  person  is 
alive,  is  residing  in  his  own  village,  and  is  still  capable  of 
carrying  on  business  **  {z).  And  in  a  later  case,  where  the 
plaintiff  sought  to  recover  from  the  wife  and  brothers  of 
the  obligor  of  a  bond,  not  on  the  ground  of  any  personal 
liability,  but  as  the  representatives  of  the  obligor,  who 
was  supposed  to  be  dead,  the  Court  held  that  no  suit  could 
be  maintained  before  the  lapse  of  the  time  which  raised 
the  legal  presumption  of  the  death  of  the  obligor,  unless 
there  was  proof  of  special  circumstances  which  warranted 
the  inference  of  the  death  within  a  shorter  period  (a).  In 
Bombay  a  son  had  taken  a  share  of  the  ancestral  property 
by  partition  with  his  father,  and  held  it  as  separate 
property  for  twenty  years.  A  suit  was  brought  against 
the  son  during  his  father's  life  to  compel  him  to  pay  a 
debt  of  his  father  out  of  his  share.  The  Poona  Shastri 
gave  his  opinion  that  the  son  was  liable,  on  the  ground 
that  "  the  expression  '  incurable  disease  '  is  to  be  under- 
stood as  referring  to  disease  either  mental  or  bodily,  and  & 
father  having  the  anxiety  of  his  debts  m  his  mind  may  be 
*  considered  as  suffering  from  mental  disease,  and  therefore 
it  is  binding  on  his  son  to  discharge  them.'*  On  appeal 
the  Shastri  of  the  Sudder  Adawlut  stated  in  his  futwah 
"  that  if  a  son  has  taken  possession  of  his  share  of  the 
ancestral  property,  and  a  release  has  been  passed,  and  if 
his  father  be  free  from  any  incurable  disease,  the  father's 
debt  cannot  be  recovered  from  the  share  allotted  to  his 
son,"  also,  **  that  during  the  father's  lifetime,  his  son  is 
not  obliged  to  liquidate  his  father's  debts."  This  futwah 
was  accepted  by  the  Sudder  Adawlut,  and  a  decision  was 
passed  exempting  the  property  of  the  son  from  liability  (6). 

(«)  Cfiennapah  v.  ChsUamanah,  Mad.  Dec.  of  1851,  j).  33. 

(a)  Karuppan  v.  Vcriyal,  4  M.id.  H.  C,  1.  Here,  however,  the  nnppose^ 
linbility  rested  on  possession  of  the  esitate. 

(6)  Ainrut  V.  Trimbuck,  Bom.  Sel.  Hep.,  218.  See  Ponnappa  v.  Pappuvav- 
yangar,  4  Mad.,  pp.  13, 18,  26  ;  Ouruaami  v.  Chinna  Mannar,  5  Mad.,  37,  p.  4l; 
W.  it  B„  643.  * 
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This  limitation  of  the  son's  liability  has,  however,  ceased 
to  be  of  any  importance,  in  view  of  the  recent  decisions 
which  enable  a  creditor  during  the  life  of  the  father  to 
enforce  his  claims  by  decree  and  execution  against  the 
entire  family  property.  The  limitation  itself  has  therefore 
been  declared  to  be  no  longer  in  force  (c). 

From  these  decisions  it  was  at  one  time  supposed  that 
the  creditor  had  two  distinct  remedies  against  the  son  in 
respect  of  his  father's  debt ;  one  to  enforce  the  claim 
against  him  during  his  father's  life  and  the  other  to  sue 
him  in  respect  of  it  after  the  father's  death.  It  has  more 
recently  been  decided  that  there  is  only  one  cause  of  action, 
which  arises  equally  against  father  and  son  at  the  time 
when  the  debt  is  due  and  payable.  Consequently  that  the 
Statute  of  Limitations  was  equally  against  father  and  son 
from  that  date  (d), 

§  303.  Where  the  son  is  sued  for  the  payment  of  his  Son'a  liAbiUty 
father's  debts,  it  is,  as  already  observed,  utterly  immaterial  father's  interest 
whether  the  debts  had  been  contracted  for  the  benefit  of  ^^  ^'°^  ^' 
the  family,  or  for  the  sole  use  of  the  father,  provided,  in 
the  latter  case,  they  were  not  of  an  immoral  character  (e). 
The  Madras  Court  for  some  time  struggled  against  the  full 
application  of  this  doctrine,  on  the  ground  that  it  would 
enable  the  father  indirectly  to  make  the  family  property 
liable  to  a  greater  extent  than  that  to  which  he  could  have 
affected  it  by  any  direct  act  in  his  lifetime.  Their  views 
were,  however,  overruled  by  the  Judicial  Committee.  The 
facts  of  the  case  were  as  follows :  The  holder  of  an  imparti- 
ble estate  in  Madras  contracted  certain  debts  for  necessary 
purposes  previous  to  the  birth  of  his  son.  Subsequently 
he  contracted  other  debts  which  were  found  by  both  Courts 
to  be  neither  necessary  nor  beneficial  to  the  family.    For 

(c)  Khalilall  Rahman  v.  Gohind,  20  Cal.,  32^,  p.  338  ;  Eamasami  Nadan  v. 
Ulaqanafha,  22 Mad.  F.  B.,  49  ;  Badri  Prasad  v.  Madan  Lai,  15  All.  F.  B.,  75 ; 
Govind  Krishna  v.  Hahharam,  28  Bom.,  383. 

(d)  Mallesam  v.  Jugala,  23  Mad.  F.  B  ,  292;  Naraingh  Minora  v.  Lalji,  23 
All.,  906. 

(e)  Ante^SOS;  Vdaram  v.  Bann,  11  Bom.  H.  C,  76,  83;  Goburdhon  v. 
Singessur,  7  Cal.,  62. 
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these  he  was  sued  in  1867,  and  to  satisfy  the  decree  he 
entered  into  an  arrangement  for  payments  by  instalments, 
hypothecating  part  of  his  Zemindary  as  security  for  the 
debt.  Upon  default  of  payment  this  portion  of  the 
Zemindary  was  attached  during  his  life.  Upon  his  death 
the  Court  released  the  attachnxent.  The  creditor  then  sued 
the  son  and  successor  of  his  original  debtor  for  the  double 
purpose  of  restoring  the  attachment,  and  of  making  the 
entire  property  liable  for  payment  of  his  debt.  The  High 
Court  held  that  the  estate  was  liable  for  so  much  of  the 
debt  as  was  contracted  for  necessary  purposes,  but  refused 
to  make  it  liable  to  any  extent  for  the  remainder  of  the  debt 
contracted  subsequent  to  the  birth  of  the  son,  and  not  for 
the  benefit  of  the  family.  On  appeal  the  Privy  Council 
refused  to  restore  the  attachment  upon  the  portion  of  the 
estate  which  was  specifically  pledged,  but  held  that  the 
whole  estate  was  liable  in  the  hands  of  the  heir  for  all  the 
debts,  which  though  neither  necessary  nor  beneficial  to 
him  were  free  from  any  taint  of  immorahty  (/). 
Father  may  §  309.  The  principle  of  these  decisions  has  recently 

property'to"*^^  received  a  considerable  extension  by  its  application  by  the 
debts^  **"  ^^^  Privy  Council  to  cases  where  the  father  has  mortgaged  or 
sold  the  family  property  to  liquidate  his  private  debts,  or 
where  it  has  been  sold  in  execution  of  decrees  against  him 
for  such  debts.  Where  such  transactions  aflfect  a  larger 
share  of  the  property  than  his  own  interest  in  it,  the 
result  evidently  is  that  the  sons  are  compelled  indirectly 
to  discharge  during  the  father*s  life  an  obligation  which 
in  strictness  only  attaches  upon  them  at  his  death.  The 
body  of  law  deducible  from  the  rulings  of  the  Judicial 
Committee  seems  to  rest  upon  a  series  of  exceptions  to  a 
general  rule.     The  general  rule  is  that  no  member  of  an 

(/)  Muttuj/an  Chelti  v.  Sangili,  3  Mod.,  370;  S.  C.  on  appeal,  .»  I.  A.,  I'28, 
following  Girdharee  Lall  v.  Kuntou  Lall,  1  I.  A.,  321 ;  S.  (3.,  14  B.  L.  R.,  187  ; 
8.  C,  22  Suth.,  56  ;  Suraj  Bunsi  Koer  v.  Sheo  Froskady  61.  A.,  88 ;  5j.  C, 
6  Cal.,  148  ;  and  affirming  Fonnappa  v.  Pappuvayyangar,  4  Mad.,  1.  Where 
the  father's  property  ha»  fallen  to  the  son  by  survivorship,  the  liability  of  the 
latter  miist  be  tMiforced  by  fresh  suit,  and  not  by  execution  of  the  decree  as^aintit 
the  father,  unless  it  had  been  enforced  by  attachment  during  liis  life,  in  which 
case  it  becomes  a  charge  upon  the  estate.     Ante  §  306,  note  (r). 


Digitized  by 


Google 


PARA.  309.]  LIABILITY   OF   SON.  397 

undivided  family  can  by  any  process  appropriate  to  his 
own  benefit  a  larger  portion  of  the  family  property  than 
the  share  he  would  obtain  on  partition.  The  exception 
is  that,  where  the  father  has  incurred  a  debt  which  would 
bind  his  son,  the  creditor  can  obtain  satisfaction  of  the 
debt,  either  by  conveyance  from  the  father,  or  by  a  decree 
of  Court,  to  the  extent  of  even  the  whole  family  property. 
And  this  is  subject  to  a  further  exception  that  a  creditor, 
who  wishes  to  enfore  his  claim  against  the  interests  of 
the  sons,  must  show  that  he  intended  to  do  so  by  his 
proceedings  in  execution,  or  that  he  believed  he  was  doing 
so  by  the  form  of  the  conveyance  which  he  received.  The 
first  branch  of  these  special  rules  was  decided  by  the  Privy 
Council  under  the  following  circumstances:  Certain  pro-  y^^^tooLaU 
perty  descended  from  Kunhya  Lall  to  his  two  sons, 
Bhikaree  and  Bhujrung.  The  former  of  the  two  had  a 
son.  Kantoo.  The  family  was  governed  by  Mithila  law, 
and  therefore,  the  property  being  ancestral,  Kantoo  ac- 
quired an  interest  in  it  by  his  birth.  Subsequently  to  his 
birth  Bhikaree  executed  a  bond  upon  which  judgment 
was  obtained,  and  his  share  of  the  property  was  attached. 
To  pay  oflf  this  judgment  a  portion  of  the  property  was 
sold  by  both  brothers.  It  does  not  appear  that  Bhikaree's 
bond  was  in  any  respect  for  the  benefit  of  the  family,  or 
that  the  sale  of  the  property  was  for  the  family  benefit, 
except  in  so  far  as  it  went  to  satisfy  the  decree,  and 
except  as  to  a  small  portion  which  was  applied  in  pay- 
ment of  Government  revenue.  Kantoo  Lall  sued  to  set 
aside  the  sale,  as  not  having  been  made  for  his  benefit 
or  with  his  consent.  A  similar  suit  was  brought  by 
Mahabeer,  the  son  of  Bhujrung  The  High  Court  dis- 
missed Mahabeer's  suit,  on  the  ground  that  he  was  not 
born  at  the  time  the  deed  of  sale  was  executed,  but  awarded 
to  Kantoo  Lall  one-half  of  his  father's  share.  The  Privy 
Council  reversed  this  decree.  They  remarked  in  their 
judgment :  "  It  is  said  that  they  (Bhikaree  and  Bhujrung) 
could  not  sell  the  property,  because  before  the  deed  of 
sale  was  executed,  Kantoo  Lall  was  born,  and  by  reason 
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of  his  birth,  under  the  Mithila  law,  he  had  acquired  an 
interest  in  that  property.  Now  it  is  important  to  consider 
what  was  the  interest  which  Kantoo  Lall  acquired.  Did 
he  gain  such  an  interest  in  this  property  as  prevented 
it  from  being  hable  to  pay  a  debt  which  his  father  had 
contracted?  If  his  father  had  died,  and  had  left  him 
as  his  heir,  and  the  property  had  come  into  his  hands, 
could  he  have  said  that  because  this  was  ancestral  pro- 
perty,, which  descended  to  his  father  from  his  grandfather, 
it  was  not  liable  at  all  to  pay  his  father's  debts?  "  They 
then  quoted  the  passage  above  referred  to  (6  M.  I.  A., 
421,  §  303)  and  proceeded,  **  that  is  an  authority  to  show 
that  ancestral  property  which  descended  to  a  father  under 
the  Mitakshara  law  is  not  exempted  from  liability  to  pay 
his  debts  because  a  son  is  born  to  him.  It  would  be  a  pious 
duty  on  the  part  of  the  son  to  pay  his  father's  debts,  and 
it  being  the  pious  duty  to  pay  his  father's  debts,  the  ances- 
tral property,  in  which  the  son,  as  the  son  of  his  father, 
acquires  an  interest  by  birth,  is  liable  to  the  father's  debts. 
The  rule  is,  as  stated  by  Lord  Justice  Knight  Bruce,  **  the 
freedom  of  the  son  from  the  obligation  to  discharge  the 
father's  debt  has  respect  to  the  nature  of  the  debt,  and  not 
to  the  nature  of  the  estate,  whether  ancestral  or  acquired 
by  the  creator  of  the  debt."  It  is  necessary,  therefore,  to 
see  what  was  the  nature  of  the  debt  for  the  payment  of 
which  it  was  necessary  to  raise  money  by  the  sale  of  the 
property  in  question.  If  the  debt  of  the  father  had  been 
contracted  for  an  immoral  purpose,  the  son  might  not 
have  been  imder  any  pious  obligation  to  pay  it ;  and  he 
might  possibly  object  to  those  estates  which  had  come  to 
the  father  as  ancestral  property  being  made  liable  to  the 
debt.  That  was  not  the  case  here.  It  was  not  shown 
that  the  bond  upon  which  the  decree  was  obtained 
was  given  for  an  immoral  purpose  :  it  was  a  bond  given 
apparently  for  an  advance  of  money,  upon  which  an 
action  was  brought.  The  bond  had  been  substantiated  in 
a  Court  of  Justice ;  there  was  nothing  to  show  that  it  was 
given  for  an  immoral  purpose ;  and  the  holder  recovered  a 
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decree  upon  it.  There  is  no  suggestion  either  that  the 
bond,  or  the  decree,  was  obtained  benamee  for  the  benefit 
of  the  father,  or  merely  for  the  purpose  of  enabUng  the 
father  to  sell  the  family  property,  and  raise  money  for  his 
own  purpose.  On  the  contrary,  it  was  proved  that  the 
purchase-money  for  the  estate  was  paid  into  the  bankers 
of  the  father,  and  credit  was  given  to  them  with  the 
bankers  for  the  amount,  and  that  the  money  was  applied 
partly  to  pay  off  the  decree,  partly  to  pay  off  a  balance 
which  was  due  from  the  father  to  the  bankers,  and  partly 
to  pay  Government  revenue ;  and  then  there  was  some 
small  portion  of  which  the  application  was  not  accounted 
for.  But  it  is  not  because  a  small  portion  is  unaccounted 
for  that  the  son  has  a  right  to  turn  out  the  bond  fide 
purchaser  who  gave  value  for  the  estate,  and  to  recover 
possession  of  it  with  mesne  profits.  Even  if  there  was 
no  necessity  to  raise  the  whole  purchase-money,  the  sale 
would  not  be  wholly  void*'  (g), 

§  310.  This  decision  has  been  followed  in  numerous  Indian  decisiont. 
cases  from  all  the  Presidencies,  where  sales  or  mortgages 
by  a  father  for  the  purpose  of  satisfying  antecedent  debts 
of  his  own,  which  were  neither  immoral  on  the  one  hand, 
nor  beneficial  to  the  family  on  the  other,  have  been  held 
to  bind  the  sons'  and  grandsons'  share  in  the  property  as 
well  as  the  father's  share  (A).  The  Bengal  Court,  however,  Bengal  rulings 
takes  a  distinction  which  seems  to  be  peculiar  to  itself,  l^norawidr 

{g)  Girdharet  Lall  v.  Kantoo  Lull,  1  I.  A.,  321,  330;  S.C,  U  B.  L.  R.,  187 
8.  C,  22  Suth.,  66 ;  the  facts  are  more  fully  set  out,  post  §  312  ;  SuraJ  Bunsi  Koeir 
V.  Sheo  Proshady  6  I.  A.,  88  ;  S.  C,  5  Cid.,  148.     See  these  cases  discussed,  W. 
&  B.,  646. 

(h)  Muddun  Gopnl  v.  Mt.  Gowrunhutty,  15  B.  L.  R.,  264  ;  S.  C,  23  Suth., 
865  ;  Adurnwni  v.  Chowdhry,  3  Cal.,  1 ;  Ponnappa  v.  Pappuvayyangar,  4  Mad., 
1 ;  Qangulu  v.  Ancha,  4  Mad  ,  73 ;  Narayana  v.  Narao,  1  Bom  ,  262  ;  per  curiam^ 
Lakakman  v.  Satyabhamabai,  ^  Bom.,  ^^H\  Kastitr  v.  ^ppa,  5  Bom.,  622; 
Barsti  V.  Bikarmajit,  8  All.,  12o  ;  Sadashiv  Dhtkar  v.  JJiukar  Narayan^  6 
Bom.,  520  ;  Bamphul  Singh  v.  Deg  Narain,  8  Cal.,  517  ;  8.  C,  10  C.  L.  R., 
489  ;  Villiyammal  v.  Katha  Chetty,  5  Mad.,  61  ;  Fakirchand  v.  Motichand,  7 
Bom.,  438;  Trimbak  Balkrishna  v.  Narayan  Damodary  8  Bom.,  481  ;  Johar 
Malr.  Eknathy  24  Bom.,  343;  Ponnappa  v.  Pappuva'/yangaVy  9  Mad.,  343; 
Kottala  Bunganatkan  v.  Pulic.at  Bnmasami,  27  Mad.,  162;  Ohidambara  v. 
Kootha  Perumal,  27  Mi*d.,  326  ;  Koer  Haamal  v.  Sunder  Das,  11  Cal.,  396.  The 
Chiof  Court  of  Mysore  in  1893  refused  to  follow  the  Privy  Council  rulings,  so  far 
as  they  go  beyond  the  earlier  cases,  which  limited  tlie  father's  power  of  dealing 
with  family  property  to  alienations  which  were  necessary  or  beneficial  to  the 


adults. 
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They  hold  that  such  a  transaction  is  valid  against  the 
other  members  of  the  family  as  being  "  an  alienation  for 
the  performance  of  indispensable  duties  within  the  mean- 
ing of  para.  29,  Chap.  I,  §  1  of  the  Mitakshara."  But 
they  also  hold  that  even  such  an  alienation,  though  it 
binds  minors,  cannot  bind  adults  without  their  consent, 
express  or  implied.  Consequently,  that  a  sale  or  mortgage 
by  a  father  to  satisfy  his  antecedent  debt  cannot  per  se 
bind  his  adult  sons,  though  it  would  bind  any  who  were 
minors  at  the  time  (i).  Practically,  however,  the  Court 
seems  to  get  rid  of  its  own  distmction  by  holding  that 
even  in  such  a  case,  "  the  property  would  be  bound ;  not 
indeed  by  virtue  of  the  mortgage  but  by  virtue  of  the 
lather's  debt  antecedent  to  the  suit  being  enforceable 
against  the  joint  ancestral  estate,  and  therefore  against 
the  mortgaged  property  as  part  of  it.  Strictly  speaking, 
perhaps,  the  suit  should  be  in  the  form  of  a  suit 
upon  the  mortgage  as  against  the  father,  and  upon  the 
debt  as  an  antecedent  debt  as  against  the  interests  of  the 
sons  in  the  joint  ancestral  estate.  But  this  would  be 
merely  matter  of  form  *'  (k).  Similarly,  though  the  Bengal 
Court  holds  that  the  rule  laid  down  by  Girdharee  Lall 
v.  Kantoo  Lall  only  applies  where  the  sale  or  mortgage  was 
madein  consideration  of  adebt  antecedent  to  the  transaction 
purporting  to  deal  with  the  property  (0,  they  practically 
arrive  at  the  same  result  in  cases  where  there  has  been  no 
antecedent  debt,  by  holding  that  the  money,  which  is  the 
consideration  for  the  sale  or  mortgage,  constitutes  a  debt  to 
the  purchaser  or  mortgagee,  which,  in  a  suit  properly 
framed  against  the  son,  might  be  enforced  by  a  decree 
directing  the  debt  to  be  raised  out  of  the  whole  ancestral 

family  as  a  whole.  Dasappa  v.  Nunjundia,  16  Mysore,  103.  This  decision 
seems  to  be  opposed  to  an  earlier  decision  of  the  same  Court  [1882] ,  Chandra' 
aekhara  Davaroo  v.  Siddalingappa^  6  Mysore,  BOO. 

(»)  Upooroop  V.  Lalla  Bandhjee^  6  Cal.,  749,  763 ;  see  Muthoora  v.  BootuTiy 
18  Suth.,  30;  contra,  Fhulchand  v.  Mansingh,  4  All.,  309. 

(k)  Laljee  v.  Fakeer,  6  Cal.,  135,  138,  See  Baso  Kooer  v.  Hurry  DasSy  9 
Cal.,  496. 

(Z)  Supra  (note)  (A),  6  Cal.,  138;  Hanuman  Kamat  v.  Dowlut  Mwnder^  10 
Cal.,  628;  Led  Singh  v.  Deo  Narain^  8  All.,  279  ;  Arunachela  v.  Muniaawmyt 
7  Mad.,  39. 
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estate,  including  the  mortgaged  property,  and  this  whether 
the  son  was  a  minor  or  an  adult  at  the  time  of 
transaction  {m), 

S  311.  Where  a  father  has  sold  or  mortgaged  the  family  Sales  in  execo- 

o   o  J    tion  of  deoweB 

property  for  an  antecedent  debt,  not  of  an  immoral  or  enfomnga 
illegal  character,  it  seems  now  quite  settled  that  a  sale  "**^"**^ 
under  a  decree  against  him  enforcing  such  a  transaction 
will  bind  his  sons,  even  though  they  have  not  been  made 
parties  to  the  suit  (n).  The  reason  for  this  appears  to  be 
that  the  right  of  the  purchaser  or  mortgagee  was  complete 
by  means  of  the  transfer  made  to  him  by  the  father,  and 
did  not  require  the  decree  to  give  it  validity  against  his 
sons.  The  only  effect  of  the  decree  is  to  give  the  stamp  of 
genuineness  to  the  demand,  and  to  direct  the  mode  in 
which  the  transaction  is  to  be  carried  out.  Where  the 
Court  enforces  a  mortgage  by  directing  a  sale  of  "  the  right, 
title  and  interest  *'  of  the  mortgagor,  these  words  may 
"include  the  entire  interest  which  he  had  authority  to 
mortgage  at  the  time  he  executed  the  deed  of  mortgage,  as 
distinguished  from  the  share  of  the  judgment-debtor  which 
was  available  to  creditors  generally  at  the  date  of  the 
attachment  **  (o).  Hence  where  the  decree  would  deprive 
the  sons  of  any  right  which  they  would  possess,  not 
inconsistent  with  the  validity  of  the  mortgage,  as  for 
instance,  the  right  to  redeem,  the  Madras  High  Court 
holds  that  this  right  is  not  taken  away  from  them  by  a 
decree  to  which  they  are  not  a  party  {p).    The  High  Court 

(m)  Luehman  v.  Gvridhvr,  6  Cal.,  856  (F.  B.) ;  Gunga  Proaad  v.  Ajudhia^ 
8Cal.,  181 ;  Klialilall  Rahtman\.  Gobind,  20  Cal.,  288  ;  Surja  Fra^ad  v.  Golab 
Chand,  27  Cal.,  762;  contra^  Jamna  v.  Nain  Sukh,  9  All.,  493 ;  Badri  Prasad 
V.  Madan  Laly  16  All.,  (F.  B.),  75  ;  Sami  Ayyengarx,  Ponnammal^  21  Mad.,  28. 

(n)  Suraj  Bunsi  Koer  v.  Shea  Pershad  Singh,  t\  I.  A.,  88 ;  S.  C,  5  Cal.,  148 ; 
Ponnappa  v.  Pappuvayyangar^  4  Mad.,  1  ;  9  Mad.,  348;  Srinavaaa  v.  Yelaya, 
5  Mad.,  251;  Bamphul  Sinah  v.  Deg  Narain,  8  Cal..  517;  Krishiiamma  v. 
Perumal,  8  Ma*!.,  388;  Saaashiv  Dinkar  \ .  Dinkar  Narayan,  6  Bom.,  620; 
Hurdey  Narain  v.  Rooder  Perkash,  11 1.  A.,  26, 28  ;  S.  C,  10 Cal.,  626 ;  Basamal 
V.  Manaraj  Singhy  8  All.,  205 ;  Mathura  Prasad  v.  Ramchandra^  26  All.,  67  ; 
Sftndraraja  y.  Ja^annada^  4  Mad.,  111.  The  decisionB  of  the  Privy  Council 
in  Sitnbhu  Nath  v.  Golab  Singh^  &nd  Peitachi  Ghttty  v.  Sivagiri  Zemindar ,  14 
I.  A.,  77,  84,  reRted  on  grounds  which  are  stated,  post  3lJ^,  319. 

(o\  Per  curiam,  8  Bom.,  p.  486,  4  Mad.,  p.  65, 17  I.  A.,  p.  16. 

(p)  Ponnappa  v.  Papttauvyyangar,  4  Mad.,  1,  69.  The  High  Court  of  Bengal 
appears  to  have  taken  the  same  view  in  Bamphul  Singh  v.  Deg  Narain,  8  Cid., 
p.  635. 

26 
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of  Bombay  had  occasion  to  consider  the  same  question  in 
a  case  where  there  had  been  a  partition  between  father 
and  sons  after  the  mortgage  and  before  suit.  They  re- 
frained from  deciding  the  general  question  as  to  the 
effect  of  such  a  decree  against  the  father  alone  in  binding 
the  sons.  They  considered  it  quite  clear  that  after  the 
partition  the  father  could  not  be  treated  as  representing 
the  interests  of  his  sons  in  the  suit,  and  that,  therefore, 
their  right  to  redeem  was  unaffected  by  the  decree  (q). 
Effect  of  TrwiB-  A  further  question  has  arisen  since  the  Transfer  Act  IV 
of  1882  came  into  operation,  whether  the  rule  above  stated 
was  altered  by  s.  86  of  that  Act.  Upon  this  the  Court  of 
Allahabad  and  Madras  differ  ;  the  former  Court  holds  that 
no  decree  for  a  sale  under  s.  88  can  be  made  against 
the  sons  unless  they  have  been  made  parties  to  the  suit ; 
the  latter  Court  takes  an  opposite  view  (?*).  The  proper 
remedy  in  the  opinion  of  the  Allahabad  Court  is  to  bring 
a  fresh  action  against  the  son  to  enforce  a  liability  which 
the  previous  decree  against  the  father  has  shown  that  he 
was  bound  to  discharge  (s).  If  in  any  proceeding  brought 
against  the  son  to  enforce  the  decree  upon  the  mortgage, 
or  by  the  son  for  a  declaration  that  it  does  not  bind  him, 
the  only  issue  set  up  is  as  to  the  validity  of  a  decree 
passed  under  s.  88  of  the  Indian  Transfer  Act  to  which 
the  son  was  not  a  party  as  directed  by  s.  85,  the  son  will 
succeed  if  the  original  plaintiff  had  notice  of  his  interest. 
But  if  a  further  issue  is  raised,  viz,j  that  the  mortgage 
was  in  itself  ineffectual  against  him  as  being  tainted  by 
immoral  or  illegal  consideration,  and  this  issue  is  found 
against  the  son,  he  will  then  be  placed  in  the  same 
position  as  if  he  had  been  a  party  to  the  suit  on  the 
mortgage,  and  the  only  relief  that  can  be  given  is  to 
allow  him  a  right  to  redeem  (t), 

{q)  Trimbak  Balkriahna  v.  Narayan  Damodar,  8  Bom.,  4bl. 

(r)  Bhawani  Persad  v. Kallu,  17  All.  (F.  B.),  587.  See,  however,  Hira  Lai ▼. 
.  Pamuthar,  21  All.,  366;  contra,  Bamaaamayyan  v.  Virasami,  21  Mad.,  222; 
Palani  Oounden  v.  Bangayya,  22  Mad.,  207. 

f«)  Dharam  Sinak  v.  Angan  Lai,  21  All.,  801. 

h)  Kanhaia  Lai  v.  Baj  BdhadMr,  24  All.,  211 ;  Lala  Suraj  Proaad  v.  OoULb 
Chand,  28  Cal.,  617. 
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§  312.  After  much  conflict  of  decision  in  the  Indian  Money  debt. 
Coxirts,  arising  from  a  misunderstanding  of  certain  cases 
which  will  be  referred  to  hereafter,  it  is  now  settled  that 
the  sons  may  be  bound  by  proper  proceedings  taken  by 
the  creditor  against  the  father,  to  enforce  a  mere  money 
debt  due  by  him,  although  the  sons  are  not  made  parties 
to  the  suit.  The  leading  case  upon  this  point  is  that  of 
Muddun  ThaJcoor  v.  Kantoo  Lall  (u).     The  facts  of  that  i^uddwnTha- 

koor  T.  Kantoo 

case  were  as  follows  : — Kunhya  Lall  died  m  1843  leaving  LaU. 
two  sons  Bhikaree  and  Bhujrung.  Kantoo  Lall,  the  son 
of  Bhikaree,  was  born  in  1844.  In  1855  Bhikaree  and 
Bhujrung  borrowed  Es.  3,540  from  Mt.  Asmutanissa  and 
others,  and  executed  a  bond  for  the  amount,  in  which 
they  hypothecated  certain  specified  Mouzahs  of  the  joint 
family  property.  In  1857  the  bondholders  obtained  a 
decree  against  Bhikaree  and  Bhujrung  in  these  terms : 
**  Plaintiffs  sue  defendants  for  the  recovery  of  Rs.  3,640 
under  a  bond  duly  registered,  and  Rs.  1,189  interest  there- 
on from  date  of  bond  to  date  of  suit  at  one  per  cent, 
aggregating  Rs.  4,729.  *'  An  acknowledgment  by  defend- 
ants was  recited,  and  it  was  "  ordered  that  this  suit  be 
decreed  to  plaintiffs  according  to  acknowledgment  filed  by 
defendants.  The  plaintiffs  do  recover  from  defendants 
the  money  claimed  with  costs  and  interests  from  the  date 
of  suit  to  that  of  realisation.  '*  It  is  evident  that,  though 
the  plaintiffs  might  have  sued  to  enforce  the  ^hypothecation 
as  such,  they  choose  to  treat  the  bond  as  a  mere  money 
claim,  upon  which  they  sought  a  simple  decree  for  money. 
Kantoo  Lall,  who  was  then  of  full  age,  was  not  made  a 
party  to  the  suit,  nor  was  Mahabeer,  an  infant  son  of 
Bhujrung,  who  was  born  after  1866.  In  1859  the  right, 
title  and  interest  of  the  judgment-debtors  in  certain  speci- 
fied properties  was  sold  in  execution  of  the  decree,  and 
was  purchased  by  a  benamidar   for  Muddun  Thakoor. 

(m)  1  I.  A.,  321,  338 ;  S.  C,  14  B.  L.  R.,  187;  "S.  C,  22  Soth.,  56,  ante  §  309. 
The  facta  of  the  case  are  not  set  oat  in  the  report,  bat  are  fully  stated  by  the 
Chief  Juatice  of  Madras  (9  Mad.,  347)  from  a  personal  examination  of  the 
original  record. 
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Judging  from  the  names  of  the  properties  it  would  appear, 
that,  although  most  of  those  which  were  hypothecated  in 
1865  were  sold  under  the  execution,  yet  some  which  were 
hypothecated  were  not  sold,  and  some  which  were  sold 
had  not  been  hypothecated.    The  whole  execution  appears 
to  have  proceeded  upon  the  footing  of  an  ordinary  money 
decree,  and  not  of  a  mortgage.     Kantoo  Lall  sued  Muddun 
Thakoor  to  recover  the  whole  property,  a  relief  to  which 
he  would  have  been  entitled  if  his  share  had  been  impro- 
perly sold  (§  365).     The  High  Court  of  Bengal  awarded 
him  the  share  to  which  he  would  have  been  entitled  on 
partition.     This    decree  was    reversed    by  the    Judicial 
Committee.     The   judgment   followed   that    in   Girdhar 
Lall's  case  (§  309)  of  which  it  formed  part.     It  rested  on 
the  principle  laid  down  in  that  case  that,  "  It  would  be  a 
pious  duty  on  the  part  of  the  son  to  pay  his  father's  debts, 
and  it  being  the  pious  duty  of  the  son  to  pay  his  father's 
debts,  the  ancestral  property,  in  which  the  son,  as  the  son 
of  his  father,  acquires  an  interest  by  birth,  is  liable  to  the 
father's  debts.  '*    It  applied  that  principle  to  the  particular 
case  by  saying  :  "  It  has  already  been  shown  that,  if  the 
decree  was  a  proper  one,  the  interest  of  the  sons,  as  well 
as  the  interest  of  the  father's  in  the  property,  although  it 
was  ancestral,  were  liable  for  the  payment  of  the  father's 
debts.  "     Their  Lordships  were  of  opinion  that  in  favour 
of  the  auction  purchaser  the  propriety  of  the  sale  must  be 
assumed.     It  has  been  suggested  (v)  that  the  decree  in 
Muddun  Thakoor's  case  was  given  on  the  footing  of  a 
mortgage  or,  at  all  events,  that  the  Privy  Council  acted 
on  that  view.     I  think  it  is  quite  clear  that  such  a  sup- 
position would  have  been  a  mistake,  and  that  there  is  no 
reason  to  suppose  that  their  Lordships  were  under  any 
misapprehension. 
^*J™^*>y  §  313.  This  case  again  has  been  approved  and  followed 

to  its  full  extent  by  the  Judicial  Committee  in  more 
recent  cases.     In  the  case  of  Suraj  Bunsi  v.  Sheo  Pershad, 

(v)  By  Kernan,  Offg.  C.  J.,  9  Mad.,  196. 
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their  Lordships  quote  Muddun  Thakoor's  case  with 
approval,  and  cite  it  as  establishing  "  that  where  joint 
ancestral  property  has  passed  out  of  a  joint  family,  either 
under  a  conveyance  executed  by  a  father,  in  consideration 
of  an  antecedent  debt,  or  in  order  to  raise  money  to  pay 
off  an  antecedent  debt,  or  under  a  sale  in  execution  of  a 
decree  for  the  father's  debt,  his  sons,  by  reason  of  their 
duty  to  pay  their  father's  debts,  cannot  recover  that 
property  unless  they  show  that  the  debts  were  contracted 
for  immoral  purposes,  and  that  the  purchasers  had  notice 
they  were  so  contracted"  {w),  ^ 

§  314.  These  rules  are  subject,  as  already  stated  (§  309)  Exception  under 
to  a  further  exception,  of  which  the  first  branch  is  that  j^^^^p 
the  creditor,  who  wishes  to  enforce  his  claim  against  the  ^^**^* 
interests  of  the  sons,  must  show  that  he  intended  to  do  so 
by  his  proceedings  in  execution.  The  leading  case  upon 
this  point  is  that  of  Deendyal  v.  Jugdeep  Narain  (x). 
There  Toofani  Singh,  the  father  of  the  respondent,  being 
indebted  to  the  appellant  to  the  amount  of  Rs.  5,000, 
executed  to  him  a  Bengali  mortgage  bond  for  securing 
the  repayment  of  that  sum  with  interest.  The  appellant 
afterwards  put  that  bond  in  suit,  and  obtained  a  decree 
against  Toofani  Singh  for  Rs.  6,328.  The  decree  was 
an  ordinary  decree  for  money,  and  no  proceedings  were 
taken  to  enfore  it  against  the  property  specially  hypothe- 
cated. So  far  the  case  seems  identical  with  that  of 
Muddun  Thakoar.  Six  years  after  decree,  the  appellant 
caused  **  the  rights  and  proprietary  and  Mokurruri  title 
and  share  of  Toofani  the  judgment-debtor,"  in  the  joint 
family  property  to  be  sold  for  the  amount  then  alleged 
to  be  due,  and  bought  it  himself  and  got  into  possession 
of  the  whole.     The  son   then  sued  to  recover  the  whole 


iw)  6  I.  A.,  88,  p.  106;  S.  C,  6Cal.,  148,  p.  171 ;  foWovred Bhagbut  Pershad  v 
Oirja  Koer,  15  1.  A.,  99;  8.  C,  16  Cal..  717;  Minakahi  Naidu  v.  Immudi 
Kanaka.  161.  A.,  1;  S.  C,  12  Mad.,  142. 

{x)  41.  A.,247;8.  C.,3Cal.,193.  Some  of  the  facte  of  this  case  are  more  fully 
«et  oat  by  Mr.  Justice  Milter  in  8  Cal.,  p.  903  than  they  are  in  the  Privy 
Council  report.  See  also  Jugdeep  v.  Deendyal^  12  B.  L.  R.,  100,  the  case 
appealed  from. 
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property,  on  the  ground  that  being  under  Mitakshara 
law  the  joint  property  of  his  father  and  himself,  it  could 
not  be  sold  for  his  father's  debts,  which  were  incurred 
without  any  necessity.  An  issue  was  recorded  as  to 
whether  Toofani  Singh  borrowed  from  the  defendant 
under  a  legal  necessity  or  not.  No  special  issue  was 
recorded  as  to  whether  the  debt  was  of  an  immoral 
character,  though  evidence  to  that  efifect  was  given  as 
bearing  on  the  question  of  necessity.  The  Original  Court 
appears  to  have  considered  that  it  could  not  go  behind 
the  order  of  sale,  and  that  as  that  purported  only  to  deal 
with  the  interests  of  Toofani  Singh,  the  son  was  entitled 
to  possession  of  the  other  moiety.  The  Zillah  Judge 
dismissed  the  suit,  being  of  opinion  that  a  legal  necessity 
was  made  out,  that  therefore  the  debt  was  binding  on  the 
son,  and  his  share  as  well  as  the  father's  was  liable  for 
the  debt.  This  finding  of  fact  was  binding  on  the  High 
Court  on  special  appeal.  It  held,  however,  upon  the 
construction  of  the  sale  proceedings  that  the  purchaser 
could  get  nothing  more  than  what  was  put  up  to  sale, 
viz.,  the  rights  and  share  of  Toofani  Singh.  They  further 
were  of  opinion  that  such  an  interest  was  not  saleable 
under  Mitakshara  law  (§  356),  and  therefore  decreed  for 
the  plaintiff.  This  was  treated  by  the  Judicial  Com- 
mittee as  "  the  first  and  principal  question,"  and,  after 
ah  elaborate  examination  of  the  authorities,  they  decided 
that  the  father's  interest  could  be  sold,  so  as  to  enable 
the  purchaser  at  the  execution  sale  to  compel  such  a 
partition  as  the  debtor  might  have  compelled,  if  no  sale 
had  taken  place.  In  dealing  with  the  conclusive  finding 
of  the  Zillah  Judge  that  the  debt  was  contracted  under  a 
legal  necessity,  the  Judicial  Committee  say  : — "  This  issue, 
however,  seems  to  their  Lordships  to  be  immaterial  to 
the  present  suit,  because,  whatever  may  have  been  the 
nature  of  the  debt,  the  appellant  cannot  be  taken  to 
have  acquired  by  the  execution  sale  more  than  the  right, 
title  and  interest  of  the  judgment-debtor.  If  he  had  sought 
to  go  further,  and  to  enforce  the  debt  against  the  whole 
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property,  and  the  co-sharers  therein  who  were  not  parties 
to  the  bond,  he  ought  to  have  framed  his  suit  accordingly, 
and  have  made  those  co-sharers  parties  to  it.  By  the 
proceedings  which  he  took,  he  could  not  get  more  than 
what  was  seized  and  sold  in  execution,  viz.,  the  right,  title 
and  interest  of  the  father.  If  any  authority  be  required 
for  this  proposition,  it  is  sufficient  to  refer  to  the  cases  of 
Nugender  Chunder  Ghose  v.  Srimutty  Kaminee  DosseCy 
and  Baijun  Doobey  v.  Brij  Bhookun  LalV  {y).  The 
result  was  that  the  son  was  held  entitled  to  recover  the 
whole  property,  subject  to  a  declaration  that  the  purchaser 
had  acquired  the  share  of  Toofani  Singh,  and  was  entitled 
to  have  that  share  ascertained  by  partition  (z), 

§  316.  This  case  was  followed  in  the  Privy  Council  by  Hurdey  Nwrtwn 
that  of  Hurdey  Narain  v.  Booder  Perkash  (a).  The  facts  k'aah. 
there  were  exactly  the  same  as  in  DeendyaVs  case,  viz.,  a 
decree  for  a  money  debt  against  the  father  followed  by 
execution  against  "  whatever  rights  and  interests  the  said 
judgment-debtor  had  *'  in  the  property  sold.  Here  the 
Judicial  Committee,  agreeing  with  the  High  Court,  held 
on  the  authority  of  Deendyal  v.  Jugdeep  Narain  that  the 
interest  purchased  by  the  creditor  was  only  "  the  right 
which  the  father,  the  debtor,  would  have  to  a  partition, 
and  what  would  come  to  him  upon  the  partition.'*  The 
cases  of  Girdharee  Lall  v.  Kantoo  Lall,  and  of  Suraj 
Bund  V.  Sheo  Pershad  were  cited  in  argument,  but  not  in 
the  judgment.  No  doubt  it  was  in  reference  to  them 
that  their  Lordships  said  :  "  the  decree  was  the  ordinary 
one  for  the  payment  of  the  money,  and  this  case  is 
distinguishable  from  the  cases  where  the  father,  being  a 
member  of  a  joint  family  governed  by  the  Mitakshara  law, 
had  mortgaged  the  family  property  to  secure  a  debt,  and 
the  decree  had  been  obtained  upon  the  mortgage,  and  for 
a  realisation  of  the  debt  by  means  of  the  sale  of   the 

(y)  11  M.  I.  A.,  241 ;  2  I.  A.,  275;  Braja  Lai  Sen  v.  Jihankrishna ,  26  Cal..  236. 
\g)  As  to  this  last  point,  see  alBO  Hurdey  Narain  v.  Rooder  Perhaah^  11 1.  A., 
26;  S.  C,  10  Cal.,  626;  Maruti  Narayan  v.  Lilachand,  6  Bom.,  664. 
(a)  11 1.  A.,  26 ;  S.  C,  10  Cal.,  626. 
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mortgaged  property.'*     No  such  distinction  existed  as  to 
the  case  of   Muddtin  Thakoor  v.  Kantoo  Loll,  which  does 
not  seem  to  have  been  referred  to. 
BxpiMifttion  §  316.  These  cases  were  for  some  time  taken  by  the 

of  oases.  Qq^^j^q  jjj  India  as,  to  a  certain  extent,  over-ruling  Muddun 
Thakoor  s  case,  and  as  laying  down  the  general  principle, 
that  where  a  decree  has  been  obtained  agamst  a  father  on 
a  mere  money  debt  it  could  not  be  executed  so  as  to  bind 
the  rights  of  the  sons,  unless  they  were  parties  to  the 
decree.  It  is  abundantly  clear,  however,  that  the  Judicial 
Committee  did  not  intend  to  over-rule  that  decision.  It 
was  never  referred  to  from  beginning  to  end  of  DeendyaVs 
decision.  It  never  seems  to  have  occurred  to  anyone  that 
it  had  any  bearing  upon  the  decision.  Both  the  Original 
Court  and  the  High  Court  had  accepted  as  an  undisputed 
fact  that  the  judgment-creditor  chose,  for  reasons  of  his 
own,  to  sell  only  the  right,  title  and  interest  of  the 
father  (6).  The  Privy  Council  adopted  this  finding  and 
acted  upon  it.  Between  the  hearing  of  DeendyaVs  case 
and  that  of  Hurdey  Narain  the  decision  in  Suraj  Bunsi  v. 
Sheo  Prasad  (§  313)  had  been  given,  in  which  the  rulings 
in  Mtiddun  Thakoor' s  case  had  been  fully  adopted.  Yet 
in  Hurdey  Narain  s  case  neither  Muddun  Thakoor  nor 
Suraj  Bunsi  were  noticed  in  the  judgment  as  being  at  all 
in  point.  In  a  much  later  case,  in  which  the  Privy 
Council  over-ruled  a  decision  of  the  Madras  High  Court 
founded  on  this  mistake,  they  say  :  "  The  High  Court 
seems  to  have  acted  on  the  rule  of  law  so  laid  down  as  a 
rigid  rule  of  law  apparently  applicable  to  this  particular 
case.  But  the  distinction  is  obvious.  In  Hurdey  Narain  s 
case,  all  the  documents  show  that  the  Court  intended  to 
sell,  and  that  it  did  sell  nothing  but  the  father's  share — 
the  share  and  interest  that  he  would  take  on  partition, 
and  nothing  beyond  it — and  this  tribunal  in  that  case  puts 
it  entirely  upon  the  ground  that  everything  showed  that 
the  thing  sold  was  '  whatever  rights  and  interests  the  said 

(6)  See  12  B.  L.  R.^pp-Ioi,  lOa^ 
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judgment-debtor  had  in  the  premises*  and  nothing  else**  (c). 
Accordingly  in  the  case  in  which  those  observations  were 
made,  and  also  in  a  previous  one  (d),  the  Privy  Council 
affirmed  sales  under  a  money  decree  against  the  father 
to  which  the  sons  were  no  parties,  being  of  opinion  that 
the  creditor  and  the  Court  both  intended  to  put  up  for  sale 
the  entirety  of  the  family  property  (e). 

§  317.  A  further  branch  of  the  same  exception  (§  309)  NanonUBabtuk- 
is  that  the  purchaser  of  family  property  for  the  debt  of  Afo*u#i. 
the  father,  whether  he  takes  by  a  conveyance  direct  from 
the  father,  or  by  a  sale  at  Court  auction,  must  have 
intended  to  take,  and  must  believe  that  he  is  taking  the 
entire  estate,  and  not  merely  the  father's  interest  in  it. 
This  was  laid  down  in  several  cases  before  the  Privy  Council, 
the  first  of  which  was  that  of  Nanomi  Bahuasin  v.  Modun 
Mohun  (f) .  There  a  father  with  minor  sons  was  manager 
of  an  ancestral  estate.  In  an  ejectment  suit  against  the 
father  the  plaintiff  obtained  a  decree  for  mesne  profits. 
The  High  Court  stated  the  execution  proceedings  which 
ensued  as  follows:  **In  the  petition  for  execution  an 
inventory  of  the  judgment-debtor's  property  was  given, 
which  described  it  as  *  The  share  of  8  annas  11  gundahs 
out  of  the  entire  16  annas,  right  and  interest  of  the  judg- 
ment-debtor in  Mouzah  Rampore,*  and  prayed  that  this 
might  be  attached  and  sold.  The  proceeding  confirming 
the  sale,  and  the  certificate  of  sale  are  to  the  same  effect, 
viz.y  describing  the  property  as  8  annas  11  gundahs  share, 
and  stating  it  to  be  the  right  and  interest  of  the 
judgment-debtor  in  the  whole  estate.  This  language  might 
be  regarded  as  specifically  stating  the  object  of  the  sale, 

(c)  Minakahi  Naidu  v.  Immudi  Kavakay  16  I  A.,  1,  p.  6 ;  S.  C,  12  Mad.,  142, 
p.  147. 

{d)  Bhagbut  Pershad  v.  Girja  Koer,  15  I.  A.,  99;  ^.  C,  1.5  Cal.,  717. 

(e)  In  coiiHideriDe  this  question  it  is  not  sufficient  to  examine  the  decree 
without  ftlso  considering  the  proceedin^rs  in  execution.  Kagal  Ganpaya  v. 
Manjappa,  12  Bom.,  691. 

(/)  18  I.  A.,  1 ;  S  C,  I'J  Cdl.,  21  ;  followed,  DauUf  Bam  v.  Mehr  Chnnd, 
14  I.  A.,  187 ;  S.  C,  15  Cal.,  70;  Mahahir  Pershadv.  Mohtunvar  Nath,  17  I.  A., 
11 ;  S.  C,  17  Cal.,  584;  Uman  Hathi  Singh  v.  Gojnan  Bhaiji,  20  Bom.,  3a5 ; 
Abdul  Aziz  V.  Apoayanami  Naicker,  22  Mad.,  110;  Cooverji  Hirji  v.  Dewsey 
Bhoja,  17  Bom.,  718. 
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viz,,  an  8  annas  11  gundahs  share,  and  the  statement 
as  to  its  being  the  right  and  interest  of  the  creditor  as  mere 
description.  Section  249  of  the  Civil  Procedure  Code, 
however,  provides  that  theproclamation  of  saleshall  declare 
that  the  sale  extends  only  to  the  right,  title,  and  interest 
of  the  judgment-debtor  in  the  property  specified,  and  it 
may  be  contended  that,  read  in  the  light  of  this  section, 
this  was  the  proper  meaning  of  the  petition  and  certificate. 
This  is  the  view  taken  by  the  Original  Court.**  The  High 
Court  then  proceeded  to  state  that  in  its  opinion  the  inten- 
tion of  all  parties  was  to  bring  the  whole  property  to  sale, 
and  in  this  view  the  Privy  Council  agreed.  T'hey  said :  (g) 
"  It  appears  to  their  Lordships  that  sufficient  care  has  not 
always  been  taken  to  distinguish  between  the  question, 
how  far  the  entirety  of  the  estate  is  liable  to  answer  the 
father's  debt,  and  the  question  how  far  the  sons  can  be 
precluded  by  proceedings  taken  by  or  against  the  father 
alone  from  disputing  that  liability.  Destructive  as  it  may 
be  of  the  principle  of  independent  coparcenary  rights  in 
the  sons,  the  decisions  have  for  some  time  established  the 
principle,  that  the  sons  cannot  set  up  their  rights  against 
their  father's  alienation  for  an  antecedent  debt,  or  against 
his  creditors*  remedies  for  their  debts,  if  not  tainted  with 
immorality.  On  this  important  question  of  the  liability 
of  the  joint  estate,  their  Lordships  think  that  there  is  now 
no  conflict  of  authority.  The  circumstances  of  the  present 
case  do  not  call  for  any  enquiry  as  to  the  exact  extent  to 
which  sons  are  precluded  by  a  decree  against  their  father 
from  calling  into  question  the  validity  of  the  sale,  on  the 
ground  that  the  debt  which  formed  the  foundation  of  it 
was  incurred  for  immoral  purposes,  or  was  merely  illusory 
and  fictitious.  Their  Lordships  do  not  think  that  the 
authority  of  DeendyaVs  case  bound  the  Court  to  hold 
that  nothing  but  Girdhari*s  (the  father's)  coparcenary 
interest  passed  by  the  sale.  If  his  debt  was  of  a  nature 
to  support  a  sale  of  the  entirety,  he  might  legally  have 

ig)  13  1.  A.,  p.  17;13Cal.,  36. 
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sold  it  without  suit,  or  the  creditor  might  legally  procure 
a  sale  of  it  by  suit.  All  the  sons  can  claim  is,  that  not 
being  parties  to  the  sale  or  execution  proceedings,  they 
ought  not  to  be  barred  from  trying  the  fact  or  the  nature 
of  the  debt  in  a  suit  of  their  own.  Assuming  they  have 
such  a  right,  it  will  avail  them  nothing  unless  they  can 
prove  that  the  debt  was  not  such  as  to  justify  the  sale.  If  the 
expressions  by  which  the  estate  is  conveyed  to  the  purchaser 
are  susceptible  of  application  either  to  the  entirety,  or  to 
the  father *s  coparcenary  interest  alone  (and  in  DeendyaVs 
case  there  certainly  was  an  ambiguity  of  that  kind),  the 
absence  of  the  sons  from  the  proceedings  may  be  one 
material  consideration.  But  if  the  fact  be  that  the  pur- 
chaser has  bargained  and  paid  for  the  entirety,  he  may 
clearly  defend  his  title  to  it  upon  any  ground  which  would 
have  justified  a  sale  if  the  sons  had  been  brought  in  to 
oppose  the  execution  proceedings.  "  The  Committee  then 
pronounced  its  opinion  that  the  debt  for  which  the  property 
had  been  sold  was  a  joint  family  debt,  adding,  "  If  it  is  a 
joint  family  debt,  a  sale  to  answer  it  effected  either  by 
Girdhari  himself,  or  in  a  suit  against  him  cannot  be 
successfully  impeached.  *'  Finally  they  agreed  with  the 
Courts  below  **  that  the  execution  and  sale  proceedings 
was  such  that  the  purchaser  must  have  thought  that  he 
was  buying  the  entirety.  It  is  equally  clear  that  all  parties 
thought  the  same.  The  purchaser  therefore  has  succeeded 
in  showing  that  he  bought  the  entirety  of  the  estate  which 
could  lawfully  be  sold  to  him,  the  suit  fails  upon  its 
merits  "  (h). 

§  318.  Two  later  decisions  of  the  Judicial  Committee  ^•»»^*»*,^«*^, 

.  .V.  Oolab  Sxngh^ 

are  in  accordance  with  the  view  of  the  law  stated  in  the 
last  case.  In  one  {%)  Luchmun,  who  had  four  sons,  was 
sued  for  a  money  debt  by  one  Bhichook.  The  suit  was 
terminated  by  a  decree  for  a  specified  sum,  to  secure 

{h)  See  the  construction  put  upon  this  case  by  the  Madras  High  Court  in 
Narasanna  v.  Ourappa,  9  Mad.,  424. 

(♦)  Simbhu  Nath  v.  Golab  Singh,  14  I.  A.,  77  ;  14  Cal.,  572;  Sakharani  SJiet 
V.  Sitaram  Shet,  11  Bom.,  42. 
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which  the  debtor  mortgaged  "  his  right  and  interest  in 
Mouzah  Kindwar/*  The  sons  assented  to  this  arrange- 
ment. Upon  default  execution  was  taken  out  upon  the 
decree ;  and  the  property  was  sold  to  Bhichook,  who 
received  a  certificate  stating  that  **  whatever  right,  title, 
and  interest  the  said  judgment-debtor  had  in  the  said 
property,  being  extinguished  from  the  date  of  the  sale,  is 
transferred  to  Bhichook.*'  The  purchaser  got  into  posses- 
sion of  the  entire  family  property  in  the  Mouzah.  The 
sons  sued  to  recover  their  shares.  The  Subordinate  Judge 
held,  upon  the  authority  of  Upooroop  Tewary  v.  LaMa 
Bandajee  (k)  that  the  mortgage  by  Luchmun  with  his 
sons'  assent  bound  the  whole  family  property.  This 
decision  was  reversed  by  the  High  Court,  and  their 
reversal  was  affirmed  by  the  Judicial  Committee  in  the 
following  judgment : 

"  Their  Lordships  cannot  agree  with  the  Subordinate 
Judge.  Whatever  part  any  of  the  sons  may  have  taken 
in  negotiating  between  Luchmun  and  Bhichook,  there  is 
no  evidence  whatever  of  their  proposing  to  mortgage  their 
own  interests.  The  sons  may  have  assented  to  what  was 
done,  but  the  question  is,  what  was  done  ?  That  must  be 
answered  by  the  documents. 

**  Moreover  if  Bhichook  relied  on  assent  by  the  sons 
he  should  have  taken  care  to  make  them  parties  to  the 
execution  proceedings.  In  DeendyaVs  case,  where  the 
expressions  used  by  the  mortgagor  were  much  more 
favourable  to  the  conveyance  of  the  entirety  than  they  are 
here,  the  creditor's  omission  of  the  sons  from  the 
proceedings  was  made  a  material  circumstance  against 
him.  And  in  Nanomi  Babuasin's  case,  where  the  decision 
was  in  favour  of  the  purchaser,  the  same  circumstance 
was  recognized  as  being  material  when  the  expressions  by 
which  the  estate  is  conveyed  to  the  purchaser  are 
susceptible  of  application  either  to  the  entirety  or  to  the 
father's  coparcenary  interest  alone. 

(Jfc)"6Cal.,74~9. 
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"  In  the  case  of  Upooroop  Tewary,  Mr.  Justice  Mitter 
thought  that  the  words  "  my  proprietary  share**  ina  Mouzah 
were  calculated  to  describe  the  entirety  of  the  family  pro- 
perty in  dispute  ;  and  he  distinguished  them  from  the  ex- 
pression **  right,  title,  and  interest.  **  In  Hurdey  NarairCs 
case,  11  Ind.  App.,  26,  there  was  no  conveyance,  but  a 
sale  on  a  money  decree.  The  only  description  was  "  what- 
•'  ever  rights  and  interests  the  said  judgment-debtor  had 
**  in  the  property,  **  these  were  purchased  by  Hurdey 
Narain.  The  High  Court  held  that  nothing  passed  beyond 
the  debtor's  interest  which  gave  him  a  right  to  partition, 
and  which  perhaps  may  for  brevity  be  called  his  personal 
interest,  and  this  Committee  affirmed  the  decision.  Each 
case  must  depend  on  its  own  circumstances.  It  appeals 
to  their  Lordships  that  in  ail  the  cases,  at  least  the  recent 
cases,  the  inquiry  has  been  what  the  parties  contracted 
about  if  there  was  a  conveyance,  or  what  the  purchaser 
had  reason  to  think  he  was  buying  if  there  was  no  con- 
veyance, but  only  a  sale  in  execution  of  a  money  decree. 

"  Their  Lordships  are  sorry  that  they  cannot  follow  the 
learned  Judges  of  the  High  Court  into  their  examination 
of  the  vernacular  petition.  But  they  find  quite  enough 
ground  in  the  decree  to  express  a  clear  agreement  with 
them.  They  conceive  that  when  a  man  conveys  his  right 
and  interest  and  nothing  more,  he  does  not  prima  facie 
intend  to  convey  away  also  rights  and  interests  presently 
vested  in  others,  even  though  the  law  may  give  him  the 
power  to  do  so.  Nor  do  they  think  that  a  purchaser  who 
is  bargaining  for  the  entire  family  estate  would  be  satisfied 
with  a  document  purporting  to  convey  only  the  right  and 
interest  of  the  father.  It  is  true  that  the  language  of  the 
certificate  is  influenced  by  that  of  the  Procedure  Code. 
But  .it  is  the  instrument  which  confers  title  on  the 
purchaser.  Its  language,  like  that  of  the  certificate  in 
Hurdey  Narain' 8  case,  is  calculated  to  express  only  the 
personal  interest  of  Luchmun.  It  exactly  accords  with 
the  expressions  used  in  the  decree  of  August  1869,  f  oxmded 
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onLuchmun's  own  vernacular  expressions,  which  the  High 
Court  construe  as  pointing  to  his  personal  interest  alone. 
The  other  circumstances  of  the  case  aid  the  primd  facie 
conclusion  instead  of  counteracting  it.  For  the  creditor 
took  no  steps  to  bind  the  other  members  of  the  family,  and 
the  Es.  625  which  he  got  for  his  purchase  appears  to  be 
nearer  the  value  of  one-sixth  than  of  the  entirety.  " 
PettaohiOh^Uy  §  319.  In  a  later  case  (Z),  from  Madras  the  Sivagiri 
miv^Aar!^  *  Zemindar  had  contracted  numerous  debts  to  different 
creditors,  in  respect  of  the  majority  of  which  he  had  con- 
sented to  decrees  by  which  specific  portions  of  his  impartible 
Zemindary  were  hypothecated  as  security  for  payment. 
The  debts  in  question  were  neither  illegal  nor  immoral, 
but  were  not  shown  to  be  necessary  or  beneficial  to  the 
family.  He  had  one  son  who  was  born  before  these  decrees 
commenced.  During  the  life  of  the  judgment-debtor  his 
whole  Zemindary  was  attached  and  ordered  to  be  sold  at 
the  demand  of  13  creditors,  of  whom  all  but  two  held  specific 
mortgages  on  the  Zemindary.  The  sale  did  not  take  place  till 
after  his  death.  There  can  be  little  doubt  that,  if  proper 
«teps  had  been  taken,  it  would  have  been  possible  to  sell 
the  Zemindary  in  such  a  manner  as  absolutely  to  bind  the 
son's  interest.  But  during  the  whole  course  of  the  execu- 
tion proceedings  the  Civil  Judge,  acting  upon  the  view  of 
the  law  which  was  taken  by  the  High  Court  previous  to  the 
decision  in  Muttayan  Chetty  v.  Sangili  (m),  announced  his 
opinion  that  the  sale  could  only  bind  the  father's  life- 
interest,  and  that  it  would  only  pass  to  the  purchaser  the 
rents  in  arrear  at  his  death.  The  son  was  made  a  party 
to  the  suit  after  his  father's  death  as  his  legal  representa- 
tive. Upon  these  facts  both  the  Indian  Courts  were  of 
opinion  that  nothing  was  intended  to  pass  and  therefore 
that  nothing  did  pass,  to  the  auction  purchaser  except  the 
father's  life-interest,  and  this  opinion  was  affirmed  on 
appeal  by  the  Privy  Council. 

[1)  Pettachi  Ohttty  v.  Sangili  Vira,  14  I.  A.,  84.  JO  Mad.,  241 ;    Abdul  An§ 
Khan  v.  Appayasami  Naicher^  31 1.  A.,  1 ;  S.  C.,  27  Mad.,  131. 
(w)  9  L  A.,  12b ;  S.  C,  6  Mad.,  1. 
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§  320.  Lastly,  there  is  a  class  of  cases  which  has  an  in-  Execution  pro- 
direct,  though  important,  bearing  upon  the  present  ques-  ly  oongteoed. 
tion,  in  which  the  Privy  Council  has  laid  down  the  rule 
**  that  in  execution  proceedings  the  Court  will  look  at  the 
substance  of  the  transaction,  and  will  not  be  disposed  to 
set  aside  an  execution  upon  mere  technical  grounds,  when 
they  find  that  it  is  substantially  right.'*  Where  therefore 
a  defendant  possesses  both  an  individual  and  a  representa- 
tive character,  and  where  he  has  been  sued  for  a  debt 
which  would  bind  the  whole  family  which  he  represents, 
and  where  execution  is  taken  out  against  him  under  the 
decree,  the  Court  is  at  liberty  to  look  at  the  judgment  to 
see  what  was  intended  to  be  sold  under  his  right,  title,  and 
interest,  and  may  treat  the  decree  as  binding  the  whole 
family  which  is  represented  by  the  defendant,  and  as  pro- 
perly executed  against  the  joint  family  property  (n). 

§   321.  It  appears  to  me  that  the  above  decisions  lay  Suggested  Bom- 
down  the  following  rules  :  So"S.'''  ^'^' 

I.  That  in  cases  governed  by  Mitakshara  law  a  father 
may  sell  or  mortgage  not  only  his  own  share,  but  his  sons* 
shares  in  family  property,  in  order  to  satisfy  an  antece- 
dent debt  of  his  own,  not  being  of  an  illegal  or  immoral 
character,  and  that  such  transaction  may  be  enforced 
against  his  sons  by  a  suit  and  by  proceedings  in  execution 
to  which  they  are  no  parties  (o). 

II.  That  the  mere  fact  that  the  father  might  have  trans- 
ferred his  sons*  interest,  affords  no  presumption  that  he  has 
done  so,  and  that  those  who  assert  that  he  has  done  so 
must  make  out,  not  only  that  the  words  in  the  conveyance 
are  capable  of  passing  the  larger  interest,  but  that  they 
are  such  words  as  a  purchaser,  who  intended  to  bargain  for 

(n)  Bissessur  Lall  v.  Luchmeaaur  Singh,  6  I.  A.,  233  ;  S.  C,  6  C.  L.  R.,  477  . 
Darbhunga  v.  Coomar,  14  M.  I.  A.,  605  ;  Jugol  Kiahore  v.  Jotindra  Afo/fun, 
11 1.  A.,  66 ;  S.  C,  10  Cal  ,  986 ;  Jairam  BcLbaja  Shet  v.  Joma  Kondia,  11  Bom., 
861 ;  Jankibai  v.  Mahadev,  18  Bom.,  147  ;  Bamachendriah  v.  K.  K.  Seeiha- 
ramiah,  1  Mysore,  60 ;  Lala  Parbhu  Lai  v.  Mylne,  14  Cal.,  401 ;  Hart  Saran 
Moitra  v.  Bhubaneswari,  161.  A.,  196  ;  S.  C,  16  C»l.,  40:  Sheo  Perahad  Singh 
T.  Bajkuntar  Lai,  20  Cal.,  463  ;  Badha  Perahad  v.  BamJchelawan,  28  Cal.,  802 ; 
Devii  ▼.  Sambhu,  24  Bom.,  185. 

(o)  Girdhari  Lall  v.  Kantoo  Lall,  ante  §  809. 
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such  a  larger  interest,  might  be  reasonably  expected  to 
require  (p). 

III.  That  a  creditor  may  enforce  payment  of  the  per- 
sonal debt  of  a  father,  not  being  illegal  or  immoral,  by 
seizure  and  sale  of  the  entire  interest  of  father  and  sons 
in  the  family  property,  and  that  it  is  not  absolutely  neces- 
sary that  the  sons  should  be  a  party  either  to  the  suit 
itself  or  to  the  proceedings  in  execution  (q). 

IV.  That  it  will  not  be  assumed  that  a  creditor  intends 
to  exact  payment  for  a  personal  debt  of  the  father  by 
execution  against  the  interest  of  the  sons,  unless  such 
intention  appears  from  the  form  of  the  suit,  or  of  the  exe- 
cution proceedings,  or  from  the  description  of  the  property 
put  up  for  sale  ;  and  the  fact  that  the  sons  have  not  been 
made  parties  to  the  proceedings  in  execution  is  a  material 
element  in  considering  whether  the  creditor  aimed  at 
the  larger,  or  was  willing  to  limit  himself  to  the  minor 
remedy  (r). 

V.  That  the  words  "  right,  title,  and  interest  of  the 
judgment-debtor  **  are  ambiguous  words,  which  may  either 
mean  the  share  which  he  would  have  obtained  on  a 
partition,  or  the  amount  which  he  might  have  sold  to 
satisfy  his  debt  (s). 

VI.  That  it  is  in  each  case  a  mixed  question  of  law  and 
fact  to  determine  what  the  Court  intended  to  sell  at  public 
auction,  and  what  the  purchasers  expected  to  buy.  That 
the  Court  cannot  sell  more  than  the  law  allows.  If  it 
appears  as  a  fact  that  the  Court  intended  to  sell  less  than 
it  might  have  sold,  or  even  less  than  it  ought  to  have  sold. 


(p)  Simbhu  Natk  v.  Oolab^ingh,  ante  j  318. 

w *        " 


(q)  Muddun  Thakoor  v.  Kantoo  Lall,  ante  §  813 ;  Nanomi  Babuasin  v. 
Modun  Mohun,  ante  S  317  ;  Bhana  v.  Chindhu,  21  Bom.,  616. 

(r)  Deendyal  v.  Jugdeep  Naraiii,  ante  §  314 ;  Hurdey  Narain  v.  Rooder 
Perkashj  ante  §  816  ;  Nanomi  Babuaam  v.  Modun  Mohun^  ante  §  817 ;  Maruti 
V.  Babaji,  16  Bom.,  87  ;  Bent  Pershad  v.  Purdu  Chand,  23  Cal.,  262,  p.  277 ; 
Muhammad  Husain  v.  Dip  Chandy  14  All.,  190 ;  Oooverji  Hirji  v.  Dewsey 
Bhqia,  17  Bom.,  718. 

(«)  Same  oases  et  per  euriamy  17  I.  A.,  p.  16  ;  S.  C,  17  Cal.,  p.  689 ;  8  Bom., 
p.  486 ;  4  Mad.,  p.  66 ;  16  Bom.,  p.  18. 
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and  that  this  was  known  to  the  purchasers,  no  more  will 
pass  than  what  was  in  fact  offered  for  sale  {t), 

§  322.  Another  very   important   point  which  does  not  Can  eons  eel  vp 
appear  to  be  quite  settled  is  this.     Assuming  that  a  decree  Sebt^iainet 
against  a  father  alone  for  a  debt  not  immoral  or  illegal  can  S^^^^°°^" 
be  enforced  against  the  whole  family  property,  is  it  open 
to  the  sons  to  set  up  such  immorality  or  illegality  against 
the  auction  purchaser  ?     Upon  this  point  there  have  been 
three  very  important  decisions  of  the  Privy  Council. 

In  the  first  case  a  son  sought  to  set  aside  a  sale  made  Muddun  Tha- 
under  a  decree  of  Court  against  his  father,  the  debt  not  loU.  * 
being  for  the  family  benefit  on  one  hand,  nor  immoral  on 
the  other.  The  Judicial  Committee  held  that  he  had  no  Purchaser  need 
such  right.  They  said :  "  It  appears  that  Muddun  Mohun  yonS'd^!^ 
Thakoor  purchased  at  a  sale  under  an  execution  of  a 
decree  against  the  two  fathers.  He  found  that  a  suit  had 
been  brought  against  two  fathers ;  that  a  Court  of  Justice 
had  given  a  decree  against  them  in  favour  of  a  creditor  ; 
that  the  Court  had  given  an  order  for  this  particular 
property  to  be  put  up  for  sale  under  the  execution  ;  and 
therefore  it  appears  to  their  Lordships  that  he  was 
perfectly  justified,  within  the  principle  of  the  case  which 
has  already  been  referred  to  in  6th  Moore's  Indian  appeal 
cases,  p.  423  (u),  in  purchasing  the  property,  and  paying 
the  purchase  money  bond  fide  for  the  purchase  of  the 
estate.  The  same  rule  has  been  applied  in  the  case  of  a 
purchaser  of  joint  ancestral  property.  A  purchaser  under 
an  execution  is  surely  not  bound  to  go  back  beyond  the 
decree  to  ascertain  whether  the  Court  was  right  in  giving 
the  decree,  or,  having  given  it,  in  putting  up  the  property 
for  sale  under  an  execution  upon  it.  It  has  already  been 
shewn  that  if  the  decree  was  a  proper  one,  the  interest  of 
the  sons,  as  well  as  the  interest  of  the  fathers,  in  the 

it)  Nanomi  Babuaain  v.  Modun  Mohun,  ante  $  317;  Abdul  Aeis  Khan  v. 
Appayasami  Naicker ;  Simhhu  Nath  v .  Oolab  Singh,  ante  §81^ ;  Pettaehi 
(fketiy  V.  Sangili  Vvra^  ante  §  819 ;  MtiJiammad  AbdtU  y.  KuttU  HuaatUy 
9AU.,  185. 

(u)  Hunoomanper$aud  v.  Mt.  Babooee;  6.  C,  18  Sufeh.,  81  (note). 
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property,  although  it  was  ancestral,  were  liable  for  the 
payment  of  the  father's  debts.  The  purchaser  under  that 
execution,  it  appears  to  their  Lordships,  was  not  bound 
to  go  further  back  than  to  see  that  there  was  a  decree 
against  those  two  gentlemen  ;  that  the  property  was 
property  liable  to  satisfy  the  decree,  if  the  decree  had  been 
properly  given  against  them ;  and,  having  inquired  into 
that,  and  having  boni  fide  purchased  the  estate  under  the 
execution,  and  bond  fide  paid  a  valuable  consideration  for 
the  property,  the  plaintiffs  are  not  entitled  to  come  in, 
and  to  set  aside  all  that  has  been  done  under  the  decree 
and  execution,  and  recover  back  the  estate  from  the 
defendant"  (v). 

DisooBsionof  §  323.     It   is   evident   that  the  general  principle  laid 

down  in  this  judgment  went  very  much  beyond  the 
necessities  of  the  case.  Even  if  the  son  had  been  allowed 
to  rip  up  the  decree,  it  appears  that  the  evidence  showed 
the  debt  to  have  been  one  which  he  was  liable  to  pay,  at 
all  events  after  his  father's  death,  and  therefore  the  sale 
to  satisfy  it  came  within  the  ruling  in  Girdharee  LaU 
V.  Kantoo  LalL  But  it  might  happen  that  the  debt  was 
contracted  for  purposes  which  would  prevent  its  binding 
the  son.  These  circumstances  might  fail  to  afford  any 
defence  to  an  action  against  the  father,  or  they  might  not 
be  set  up  by  the  father.  In  either  case  the  decree  would 
have  been  a  proper  one  as  against  the  father,  and  properly 
enforced  against  his  interest  in  the  property.  But  when 
the  creditor  tried  to  enforce  it  against  the  son's  interest 
also,  would  the  son  be  allowed  to  show  that,  although  the 
decree  was  properly  given  against  the  debtor,  the  property, 
that  is  the  son's  interest  in  it,  was  not  property  liable  to 
satisfy  the  decree  ?  In  other  words,  can  he  show  that  the 
facts  do  not  exist  which  would  entitle  the  creditor  to  seize 
the  property  of  B  in  execution  of  a  personal  decree 
against  A  ?  A  later  decision  of  the  Judicial  Committee 

(v)  Muddun  Thakoor  y.  Kantoo  LaU,  1  I.  A.,  821,  888  ;  8.  C.  14  B.  L.  B., 
78 ;  S.  C,  23  Suth.,  66. 
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seems  to  show  that  he  cannot  do  even  this  as  against  a 
bond  fide  purchaser  at  the  execution  sale,  who  has  no 
notice  of  the  original  taint  affecting  the  debt.  In  that  case  Sfteot  of  notice 
the  sons  sued  to  set  aside  a  sale  of  joint  property  made  im^nj!  ^* 
to  the  defendant  in  execution  of  decree  agwnst  the  father.  Surof  Bwm 
The  lower  Courts  found  that  the  debt  was  not  for  the  bene-  Proahad, 
fit  of  the  family,  and  that  the  money  borrowed  was  spent 
by  the  father  for  immoral  purposes.  The  High  Court  upon 
these  findings  held  that,  although  the  original  creditor 
could  not  have  enforced  his  claim  against  the  sons,  the 
purchaser  at  the  sale,  having  purchased  bond  fide  for  value 
without  notice,  was  entitled  to  hold  the  property  free  of 
all  claims  by  the  sons.  For  this  view  they  relied  upon  the 
decision  last  cited.  The  Judicial  Committee  quoted  the 
passage  already  set  out,  remarking  that  they  desired  to  say 
nothing  which  could  be  taken  to  affect  the  authority  of 
Muddun  Tkakoor's  case,  or  of  the  cases  which  might 
have  since  been  decided  in  India  in  conformity  with  it. 
They  summarised  the  judgments  in  that  case  and  in  the 
kindred  case  of  Girdharee  Lall  v.  Kantoo  Lall  as  being 
"undoubtedly  an  authority  for  these  propositions :  first,  that 
where  joint  ancestral  property  has  passed  out  of  a  Joint 
Family,  either  under  a  conveyance  executed  by  a  father 
in  consideration  of  an  antecedent  debt,  or  in  order  to  raise 
money  to  pay  off  an  antecedent  debt,  or  under  a  sale  in  exe- 
cution of  a  decree  for  the  father's  debt,  his  sons,  by  reason 
of  their  duty  to  pay  their  father's  debts,  cannot  recover 
that  property,  xmless  they  show  that  the  debts  were 
contracted  for  immoral  purposes,  and  that  the  purchasers 
had  notice  that  they  were  so  contracted ;  and,  secondly ^ 
that  the  purchasers  at  an  execution  sale,  being  strangers 
to  the  suit,  if  they  have  not  notice  that  the  debts  were  so 
contracted,  are  not  bound  to  make  inquiry  beyond  what 
appears  on  the  face  of  the  proceedings.**  Their  Lordships, 
however,  proceeded  to  distinguish  the  case  before  them 
from  that  of  Muddun  ThakooVy  on  the  ground  of  notice, 
actual  or  constructive,  of  the  plaintiffs'  objections  before 
the  sale,  by  virtue  of  which  the  respondents  must  be  held 
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to  have  purchased  with  knowledge  of  the  plaintiffs*  claim, 
and  subject  to  the  result  of  the  suit  to  which  the  plaintiffs 
had  been  referred.  It  followed,  therefore,  that  as  against 
them,  as  well  as  against  the  original  creditor,  the  plaintiffs 
had  established  that  by  reason  of  the  nature  of  the  debt 
neither  they  nor  their  interests  in  the  joint  ancestral 
estate  were  liable  to  satisfy  their  father's  debt  (w), 

§  324.  It  certainly  does  appear  singular  that  a  pur- 
chaser under  a  decree  should  be  entitled,  as  against  third 
parties,  to  assume  the  existence  of  a  state  of  facts  which 
was  not,  and  perhaps  could  not  have  been,  adjudicated 
upon  in  the  suit  which  led  to  the  decree.  The  primary 
effect  of  a  personal  decree  against  a  father  is  to  bind  his 
interest  alone.  It  might  be  imagined  that  a  purchaser 
under  such  a  decree,  who  claimed  to  extend  its  operation 
to  the  interests  of  others,  would  have  to  make  out  such 
facts  as  would  warrant  its  extension.  Even  if  it  were 
held  that  he  started  with  a  presumption  in  his  favour,  it 
NtmomiBabua^  might  have  been  thought  that  the  presumption  would 
Mchun,  ^  have  been  rebuttable.  In  the  case  before  the  Privy  Coun- 
cil, which  has  already  been  cited  at  length  (§  317),  their 
Lordshipst  reated  this  point  as  still  open  to  argument. 
They  said :  ''all  the  sons  can  claim  is,  that  not  being 
parties  to  the  sale  or  execution  proceedings,  they  ought  not 
to  be  barred  from  trying  the  fact  or  the  nature  of  the 
debt  in  a  suit  of  their  own.  Assuming  they  have  such  a 
right,  it  will  avail  them  nothing  unless  they  can  prove 
that  the  debt  was  not  such  as  to  justify  the  sale"  (x). 
This  of  course  is  all  they  could  desire.  In  some  later 
cases  the  Judicial  Committee  appears  to  have  laid  down 
in  general  terms,  and  without  any  reference  to  the  neces- 
sity of  notice,  that  sons  could  successfully  impeach  a  sale 
merely  by  proof  of  the  immorality  of  the  debt  (y).     But 

(w)  8uraj  Bunai  Koer  y.  Sheo  Proahad^  6  I.  A.,  S8,  106, 106 ;  S.  G.,  6  Cftl., 
148 ;  Kriahfmji  Lakshman  r.  Vithal  Bavjit  12  Bom.,  626. 

(x)  18  I.  A.,  p.  18;  Jagabhai  v.  Vijhhookundat,  11  Bom.,  87;  Coovtrji  v. 
Dew$eji  Bhoja,  17  Bom.,  718. 

(y)  BhaghutPer$had  v.  Qirja  Koer,  15  I.  A.,  99 ;  S.  C,  15  Cal.,  717 ;  Minakshi 
Naidu  T.  Immtuti  Kanaka,  16 1.  A.,  1 ;  8.  C,  12  Mad.,  142 ;  Mahabir  Perahad 
V.  Mohe$war  Naih,  17  I.  A.,  11 ;  S.  C,  17  C»l.,  684. 
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in  all  these  cases,  as  in  that  of  Nanomi  Bahuasvny  the  fact 
of  immorality  had  been  disproved,  so  that  the  question 
of  notice  could  not  have  arisen.  In  India  it  has  been 
repeatedly  held  that  where  a  son  is  resisting  a  suit  brought 
against  him  to  enforce  a  decree  obtained  against  his 
father,  or  where  he  is  assailing  an  execution  threatened  or 
enforced  in  pursuance  of  such  a  decree,  it  rests  upon  him 
to  establish  that  the  debt  was  of  such  a  character  that  he, 
as  the  son  of  a  Hindu,  would  not  be  under  a  pious  obliga- 
tion to  discharge  it  {z).  In  one  of  these  cases  the  claim  of 
the  creditor  was  dismissed,  the  Court  having  found  that 
the  debt  was  immoral.  In  other  cases  (a)  the  rule  was  laid 
down  that  the  sons  were  not  entitled  to  go  behind  the 
decree,  except  for  the  purpose  of  showing  that  the  judg- 
ment debt  was  immoral  or  illegal  in  its  origin.  In  a  later 
case,  also  from  Madras,  where  a  son  sued  to  set  aside  a 
sale  decreed  under  a  mortgage  executed  by  the  father,  and 
alleged  that  there  had  been  no  consideration  for  the  mort- 
gage, it  was  held  that  the  plaintiff  was  entitled  to  have 
the  question  tried,  whether  there  was  really  a  debt  owing 
by  the  father  to  support  the  mortgage  (6).  Where  the 
execution  creditor  is  himself  the  purchaser  at  the  auction, 
he  cannot  protect  himself  under  the  plea  of  being  a  pur- 
chaser without  notice,  if  there  is  any  flaw  in  the  natm-e 
of  the  debt  (c).  Where  the  purchaser  was  the  son  of  the 
execution  creditor,  it  was  considered  to  be  a  question  of 
fatct,  whether  he  was  such  a  stranger  to  the  suit  as  to 
be  entitled  to  rely  upon  the  decree  without  further 
enquiry  {d), 

§  325.  Even  if  the  strictest  view  should  ultimately  be  Reinedies  under 
taken  of  the  rights  of  the  purchaser  under  an  execution,  it  cide.  "* 
must  be  remembered  that  under  the  Civil  Procedure  Code 

{e)  Bent  Mahdo  v.  Basdeo  Patak,  12  All.,  99;  Bhawani Baksh  v.  Bam  Dai, 
13  All.,  216;  Pan  Singh  v.  Partab  Singh,  14  AU.  F.  B.,  179. 

(a)  Naiasayyan  v.  Ponnusami,  16  Mad.,  99;  Peria^ami  r.  SeetJiarama,Q7 
Mad.,24S. 

(6)  Hama»afnayyan  v.  Viraaamiy  21  Mad.,  222. 

(c)  Luchmun  Dom  v.  Oiridhur  Ohowdhry,  5  Cal.,  855;  Banwhul  Singh  t. 
Deg  NarcUn,  8  Cal.,  517,  p.  522;  Beni  Perthad  v.  Puran  Ohand,  28  Cal.,  262. 

(a)  Trimhak  Balkri$hna  v.  Narayan  Dcmodar,  8  Bom.,  481. 
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the  sons  have  ample  opportunity  of  protecting  themselves. 
When  property  is  about  to  be  sold  for  a  money  decree  it  is 
always  attached  before  sale.  The  proper  course  is  for  the 
sons  to  come  in  under  sect.  278,  and  object  to  the  sale  of 
their  interests  on  the  ground  that  the  debt  was  immoral 
or  illegal.  The  party  against  whom  the  order  is  made 
will  then,  under  sect.  283,  be  entitled  ta  bring  a  suit  in 
which  the  whole  question  can  be  determined  {e).  Where 
the  property  is  put  up  for  sale  under  a  decree  enforcing  a 
mortgage  no  attachment  need  take  place  (/),  but  the  sale 
is  always  notified  beforehand  by  proclamation.  By  giving 
public  notice  at  the  time  of  sale  to  all  intending  pur- 
chasers, the  sons  will  obtain  the  benefit  of  the  ruling  in 
their  favour  in  Suraj  Bunsi's  case,  as  stated  above  (§  323). 
It  has  been  held  by  the  Allahabad  High  Court  that  the 
decree  must  be  read  with  the  plaint,  and  that  where  the 
latter  contains  express  statements  showing  that  the  debt 
is  one  which  could  not  bind  the  sons, — in  the  particular 
instance,  a  claim  for  the  refund  of  money  criminally 
misappropriated  by  the  father, —  this  is  in  itself  a  con- 
structive notice  to  the  purchaser,  which  brings  his  case 
within  that  of  Suraj  Bunsi  (g). 
Mode  of  adjiwtr       §  326.  A  father's  debts  area  first  charge,  upon  the 

moot.  o         jT 

inheritance,  and  must  be  paid  in  full  before  there  can  be 
any  surplus  for  division  (A).  As  between  the  parceners 
themselves  the  burthen  of  the  debts  is  to  be  shared  in  the 
same  proportion  as  the  benefit  of  the  inheritance.  But, 
except  by  special  arrangement  with  the  creditors,  the 
whole  property,  and  all  the  heirs  are  liable  jointly  and 
severally   {%),     Where  however,  a  father  has  separated 

(e)    XJmatiuiheswara  v.  Singaperumal^  S  Mad.,  876. 

(/)  Kriahnamma  v.  PerumaX,  8  Mad.,  388. 

(a)  Mahabir  Prasad  v.  Basdso  Singh,  6  All.,  284. 

(h)  Narftdft,xiu.,|82;  DayaBhaga.i.,  §47,48;  V.  May.,  iv.,  §6;  Tarnehand 
T.  Beeb  Bam,  8  Mad.  H.  C,  177, 181. 

(»)  Katyayana,  1  Dig.,  291;  Narada,  iii.,  §  2;  Vishnu,  1  Dig.,  288 ;  D.  K.  S., 
vii.,  §  26—28 ;  2  Stra.  H.  L. ,  283.  The  case  of  Doorga  Perahad  v.  Kesho  Penhad, 
9  I.  A.,  27;  S.  C,  8  Cal.,  656,  which  seems  to  contradict  the  proposition  in  the 
text  must,  I  think,  depend  on  the  special  circumstances  of  the  case.  Certain 
minors  haid  been  decreed  to  pay  money  in  a  suit  in  which  they  were  not  really 
represented.      The  High    Court,  however,  apparently  prevent  a    fresh  suit 
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from  his  sons,  the  whole  of  his  property  will  descend  at 
his  death  to  an  after-born  son.  Therefore  all  debts 
contracted  by  him  subsequent  to  the  partition  will,  in 
the  first  instance,  be  payable  by  that  son.  But  Jagan- 
natha  is  of  opinion  that  even  in  such  a  case,  if  the 
after-born  son  has  not  property  sufficient  to  pay  the  debts, 
they  should  be  discharged  by  the  separated  sons  (A). 
This  would  certainly  have  been  the  case  under  the  old 
law,  when  the  possession  of  assets  was  not  necessary  in 
order  to  render  the  sons  liable.  But  it  is  probable  that  a 
different  view  would  be  taken  now,  when  the  creditor 
must  show  that  the  sons*  estate  has  been  enlarged  by 
the  death,  to  the  full  extent  of  the  liability  attempted  to 
be  imposed  (I). 

§  327.  Secondly,  the  obligation  to  pay  the  debts  of  the  ObUgation 
person  whose  estate  a  man  has  taken  is  declared  with  J^lSSSto^f 
equal  positiveness.     It  does  not  rest,  as  in  the  case  of  **"*■• 
sons,  upon  any  duty  to  relieve  the  deceased  at  any  cost, 
but  upon  the  broad  equity  that  he  who  takes  the  benefit 
should  take  the  burthen  also  (m).     And  it  is  evident  that 
this  obligation  attached  whether  the  property  devolved 
upon  an  heir  by  operation  of  law,  or  whether  it  was  taken 
by  him  voluntarily,  as  an  executor  de  son  tort  as  an 
English  lawyer  would  say  ;  for  the  liability  is  said  to  arise 
equally  whether  a  man  takes  possession  of  the  estate  of 
another  or  only  of  his  wife.     As  Narada  says  :  *'  He  who 
takes  the  wife  of  a  poor  and  sonless  dead  man  becomes 

held  thein  liable  for  so  mach  of  the  decree  as  represented  their  father's  debt. 
That  debt  originally  due  by  himt^elf  and  other  members  of  the  Joint  family  to  a 
stranger,  had  been  apportioned  at  a  partition,  ^b  between  the  father  and  his 
sons  the  sam  so  allotted  to  him  was  t-he  only  debt  they  could  be  equitably 
bound  to  pay. 

(k)  Vrihaspati.  1  Dig.,  279;  D.  K.  S.,  v.,  §  16—18. 

{l)  Kriahnasami  Konan  v.  Ramasawiy  22  Mad.,  619,  where  the  decision  was 
rested  on  the  principle  that  the  creditor  could  only  seize  for  the  debt  of  the 
father  property  which  the  father  could  have  sold  to  dischai-ge  his  debt ;  Bama- 
Chandra  v.  Kondayya^  24  Mad  ,  565. 

(w)  "He  who  has  received  the  estaite  of  a  proprietor  leaving  no  son  must 
pay  the  debts  of  the  estate,  or,  on  failure  of  him,  the  petson  who  takes  the  wife 
of  the  deceased."  Yajnavalkya,  1  Dig.,  270 ;  Katxayana,  ib.,  273,  330  ;  Vrihas- 
pati, ib.,  274.  *'Of  the  snccessor  to  the  estate,  the  guardian  of  the  widow,  or 
the  son,  he  who  takes  the  estate  becomes  liable  for  the  debts."  Narada,  iii.,  3, 
18,  26 ;  Gautama,  cited  2  W.  MhcN.,  284  ;  1  Dig.,  314.  This  rule  also  applies  to 
Khojahs.    Bashid  v.  Sherbatwo,  29  £om.,  411. 
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liable  for  his  debts,  for  the  wife  is  considered  as  the  dead 
man's  property  '*  (n).  Even  the  widow  is  not  bound  to 
pay  her  husband's  debts,  unless  she  is  his  heir,  or  has 
promised  to  pay  them,  or  has  been  a  joint  contractor  with 
him  (o). 

§  328.  "  Assets  are  to  be  pursued  into  whatever  hands. 
See  Narada,  cited  by  Jagannatha,  1  Dig.,  272.  And  innu- 
merable other  authorities  may  be  cited  were  it  requisite 
in  so  plain  a  case.*'  This  is  the  remark  of  Mr.  Cole- 
brooke,  approving,  of  a  Madras  pundit's  ftUwak,  that 
where  uncle  and  nephew  were  undivided  members,  and 
the  nephew  borrowed  money  and  died,  leaving  his  pro- 
perty in  the  hands  of  the  uncle's  widow,  she  might  be  sued 
for  the  debt  (p).  So  in  Bombay,  a  suit  was  maintained 
on  an  account  current  with  a  deceased  debtor  against  his 
widow  and  three  other  persons,  strangers  by  family,  on  the 
ground  that  they  had  taken  possession  of  his  property, 
but  they  were  held  only  liable  to  the  extent  to  which 
they  became  possessed  of  the  property  (q).  Similarly  in 
Madras,  where  a  suit  was  brought  against  the  representa- 
tives of  two  deceased  co-debtors  to  recover  a  debt  incurred 
for  family  purposes,  it  was  decided  that  the  son-in-law  of 
one  of  the  deceased  co-debtors  and  his  brothers  were 
properly  joined  as  defendants,  on  the  ground  that  they  in 
collusion  with  the  widow  of  the  deceased,  had,  as  vol- 
unteers, intermeddled  with,  and  substantially  possessed 
themselves  of,  the  whole  property  of  the  family  of  the 
deceased  co-debtor  (r).  In  each  of  these  cases  the  person 
in  possession  of  the  property  held  it  without  any  title  or 
consideration,  like  an  executor  de  son  tort  in  England. 
On»the  other  hand,  in  a  Madras  case,  where  the  plaintiff 
sued  on  a  bond  by  the  first  defendant's  husband,  and 
joined   the   second  defendant,   his   son-in-law,  as   being 

In)  Nurada,  iii.,  §  21—26;  ante  §  74. 

(o)  Narada.  iii.,  §  17;  Yajnavalkya,  Vishnu,  1  Dig.,  913;  Katyayana,  1  Dig., 
816 ;  2  W.  MacN.,  288,  2»6. 

(p)  2  Stra.  H.  L.,  262. 

)q)  Kwpurchund  r.  Dadabhoy,  Morris,  Pt.  II,  126. 

(r)  MagaluTt  v.  Narayanaf  3  Mad.,  859;  Kanakamma  v.  Venkataratnatn, 
Mad.,  586. 
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in  possession  of  the  property,  and  judgment  was  given 
against  both,  the  Sudder  Court  reversed  the  decision 
against  the  second  defendant,  obsejrving,  "  that  he  is 
not  in  the  line  of  the  first  defendant's  husband's  heirs, 
and  that  although  property  derived  by  him  from  the 
deceased  debtor  may  in  execution  be  made  liable  for  the 
debt,  his  possession  of  the  property  does  not  render  him 
personally  responsible*'  (s).  Now,  if  a  decree  had  been 
obtained  during  his  lifetime  against  the  debtor,  it  might, 
of  course,  have  been  executed  against  his  property  in  the 
hands  of  the  son-in-law.  But  it  is  difficult  to  see  in 
what  way  the  property  could  have  been  got  at  in  the 
hands  of  the  second  defendant,  except  by  a  suit  to  which 
he  was  a  party  (t).  In  a  suit  against  the  widow  she  could 
only  have  been  made  liable  to  the  extent  of  the  assets  she 
had  received.  According  to  English  law,  an  adminis- 
tratrix might  also  be  made  liable  to  the  extent  of  the 
assets  which,  but  for  her  wilful  default,  she  might  have 
received,  and  if  she  chose  to  leave  them  in  the  hands  of 
her  son-in-law,  this  would  be  a  wilful  default.  But  I 
doubt  whether  a  Hindu  widow  is  bound  to  bring  suits 
against  third  parties  to  recover  assets  for  the  benefit  of 
creditors  (i^).  It  ^eems  tome  that  the  son-in-law  was 
properly  joined  in  order  to  enable  him  to  show  that  he  had 
no  property  of  the  deceased,  or  that  he  held  the  property 
for  value.  And  so  in  Calcutta,  where  the  half-brother  of 
the  deceased  was  sued  jointly  with  his  sons  for  a  debt,  the 
Court  held  that  he  could  not  bo  liable  as  heir,  which  he 
manifestly  was  not,  but  that  he  would  have  been  liable 
if  it  had  been  shown  that  he  had  possessed  himself  of  any 
of  the  property  of  the  deceased  {v), 

§  329.  In  some  early  cases  this  principle  was  pushed  so  LiabiUtr  ig 
far  that  it  was  even  held  that  an  heir  could  not  alienate  p®'™**™* 

is)  Amanchi  v.  ManchiraXj  Mad.  Dec.  of  1861,  78. 

(t)  See  post  ^64S. 

(u)  See  2  W.  MaoN.,  286,  where  n,  man  left  a  widow,  who  was  clearly  hia  heir, 
but  hia  falher  >ind  brothers  appropriated  hia  property.  The  pnndit  said  that 
they  and  not  the  widow  were  bouud  to  pay  his  debts. 

(v)  Rampertah  v.  Gopeekisheny  Sev.,  101. 
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property  which  had  descended  to  him,  while  the  debts  of 
dSme  wn^'the  ^^^  deceased  were  unpaid.  That  is,  that  a  simple  debt 
immediately  on  dea^h  acquired  all  the  force  of  a  specific 
mortgage  (w).  But  this  view  has  been  denounced  by 
more  recent  decisions,  and  it  is  now  held,  **  that  the 
property  of  a  deceased  Hindu  is  not  so  hypothecated  for 
his  debt  as  to  prevent  his  heir  from  disposing  of  it  to  a 
third  party,  or  to  allow  a  creditor  to  follow  it,  and  take  it 
out  of  the  hands  of  a  third  party,  who  has  purchased  in 
good  faith  and  for  valuable  consideration.  The  creditor 
may  hold  the  heir  personally  liable  for  the  debt,  if  he 
have  alienated  the  property,  but  he  cannot  follow  the 
property  "  (x).  The  same  ruling  has  been  applied  by  the 
High  Court  of  Bengal,  in  a  case  where  it  was  attempted 
to  make  a  devisee  liable  for  the  debts  of  the  testator,  in 
respect  of  his  possession  of  part  of  the  estate.  The  Court 
-  held  that  no  such  liability  attached,  whether  his  possession 
had  commenced  before  the  death  as  by  gift,  or  after  the 
death  as  by  bequest  (y).  The  case  was  argued  purely 
upon  principles  of  English  law,  which,  of  course,  had 
little  bearing  upon  the  point.  It  has,  however,  been  held 
in  Madras  that  a  voluntary  transfer  of  property  by  way 
of  gift,  if  made  bow'(  fide,  and  not  with  the  intention  of 
defrauding  creditors,  is  valid  against  creditors  (z).  What 
the  deceased  could  have  done  during  his  life,  it  would 
probably  be  held,  he  could  also  do  by  will,  unless  a  specific 
lien  had  attached  to  the  property.  And  so  a  gift  by  the 
heir  would  probably  also  be  held  valid  in  favour  of  the 


{wi  Luggah  v.  Trtmbuck^  Bom.  Sel.  Rep.,  33;  Kishund-ass  v.  Keshoo  Wulud, 
Morris,  ft.  II,  108. 

(x)  tjnnopo(yma  v.  Qunga,  2  Sath.,  296;  Jamiyatram  v.  ParhhudaSf  9  Bom. 
H.  C,  116;  Lakahman  v.  Saraavatibai,  12  Bom.  H.  C,  78;  Veeraaokkaraiu  v. 
Papiah^  20  Mad.,  792.  A.8  to  what  circumstances  will  negative  good  faith,  see 
Oreender  v.  Mackintosh ^  4  Cal.,  897. 

[y)  Bam  Oottam  v.  Oomeah^  21  Suth.,  155.  A  contrary  opinion,  also  founded 
upon  arguments  drawn  from  English  statutes,  was  expressed  by  Pontifex^  J., 
in  Greender  v.  Markintoahy  4  Cal.,  897.  The  case  was  ultimately  decided  upon 
the  law  of  Limitation. 

{e)  Onanabhai  v.  Srtmtxwa,  4  Mad.  H.  C,  84;  Hatbiahen  Cliand  v.  Aamaida 
Koer,  11  I.  A.,  164;  S.  C,  6  All  ,  560.  By  the  Transfer  of  Property  Act  (IV  of 
1882)  a  person  who  takes  by  gift  the  whole  property  of  another  is  liable  for  lUl 
the  debts  due  by  the  donor  at  the  time  of  the  gift  to  the  extent  of  tlie  property 
received,  s.  128. 
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donee,  though,  of  course,  such  a  gift  would  in  no  degree 
lessen  his  own  liability  to  the  creditors  (§  303).  The 
Bombay  High  Court,  in  Jamiyatram  v.  Parbhudas  (a), 
says  that  Mr.  Colebrooke  laid  the  proposition  down  too 
broadly  that  the  assets  of  the  debtor  may  be  pursued  into 
whatsoever  hands  they  may  come,  and  they  rather  indicate 
an  opinion  that  this  rule  only  applies  to  those  who  take 
the  inheritance  as  heirs.  The  case  before  them,  however, 
was  one  of  a  purchaser  for  value.  There  is  nothing  to 
show  that  they  would  have  exonerated  a  person  who  took 
the  estate  after  the  death  by  his  own  voluntary  act,  and 
without  a  title  derived  either  from  the  deceased,  or  from 
the  representatives  of  the  deceased. 

§  330.  Another  question  arises,  how  far  the  liability  to  Liability  of  oo- 
pay  debts  out  of  assets  prevails  against  the  right  of  survi-  byrorviTorahip. 
vorship,  in  cases  where  the  debtor  does  not  stand  in  the 
relation  of  paternal  ancestor  to  the  heir.  In  this  case 
the  moral  and  religious  obligation  has  vanished,  and  it  is 
a  mere  conflict  of  two  legal  rights.  It  will  be  seen  here- 
after (Jj  357)  that  in  cases  under  the  Mitakshara  law  there 
is  a  strong  body  of  authority  in  favour  of  the  view,  that  an 
undivided  coparcener  cannot  dispose  of  his  share  of  the 
joint  property,  unless  in  a  case  of  necessity,  without  the 
consent  of  his  coparceners.  But  it  may  now  be  taken  as 
settled  by  the  Privy  Council,  that  even  if  this  be  so,  still  a 
creditor  who  has  obtained  a  judgment  against  him  for  his  ' 
separate  debt  may  enforce  it  during  his  life  by  seizure  and 
sale  of  his  undivided  interest  in  the  joint  property  (6). 
But  that  decision  left  open  the  further  question,  whether 
the  creditor  loses  his  rights  against  the  undivided  share 
of  the  debtor,  if  the  latter  dies  before  judgment  against  v 
him,  and  seizure  in  satisfaction  of  it  ?  In  other  words^ 
do  those  who  take  by  survivorship  take  subject  to  the 
equities  existing  between  their  deceased  co-sharer  and  his 

(o)  9  Bom.  H.  C,  116. 

(b)  Deendyal  v.  Jugdeep,  4  I.  A.,  217;   S.  C,  3  Cal.,  198.    As  to  the  mode  of 
enforcing  finch  a  decree,  see  post  865. 
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creditors  ?  I  say  equities,  because  it  is  quite  clear  that  a 
debt  is  not  a  lien,  but  only  a  cause  of  action  which  may 
be  enforced  by  way  of  execution. 

This  question,  after  being  decided  against  the  creditor 
by  the  High  Courts  of  Bombay,  Madras,  and  the  North- 
West  Provinces,  has  now  been  definitely  settled  in  the 
same  way  by  the  Privy  Council. 
CaseB  in  India.  §  331.  The  first  case  in  which  the  point  arose  directly 
for  decision  was  in  the  North- West  Provinces  (c).  There 
the  share  of  Mahadev  in  a  house,  which  was  undivided 
family  property,  was  attached  in  his  lifetime,  under  a 
decree  obtained  against  him  for  his  separate  bond.  He 
died  before  any  sale  under  the  attachment.  The  High 
Court  affirmed  the  ruling  of  the  Courts  below,  which  dis- 
charged the  attachment  on  the  ground  that  Mahadev  at 
his  death  ''  left  no  right  at  all  in  the  house,  and  that  there 
was  nothing,  therefore,  in  connection  with  it  which  was 
liable  to  be  sold"  for  the  purpose  of  satisfying  the  plaintiff's 
claim.  The  principle  of  this  decision  was  followed  in 
Bombay  in  the  case  of  Udaram  v.  Banu  (d).  There  a 
father  and  son  were  in  possession  of  a  shop  which  was 
ancestral  property.  The  son  contracted  a  separate  debt 
and  died,  and  the  creditor  obtained  ad  ecree  against  the 
father  and  widow  for  payment  of  the  debt  **  out  of  the 
property  and  effects  "  of  the  deceased  son,  and  then  sued 
the  father  for  a  declaration  that  the  son's  share  of  the 
shop  was  liable  in  the  father's  hands  for  the  son's  debt. 
The  High  Court  held  that  no  such  declaration  could  be 
made.  After  reviewing  and  approving  of  the  cases  which 
decided  that  an  imdivided  Hindu  might  sell  his  share,  and 
that  it  might  be  seized  in  execution  during  his  lifetime, 
and  admitting  that  the  divided  or  separate  estate  of  a 
Hindu  would  be  liable  to  be  sold  after  his  death  in  execu- 

(c)  Goor  Perthad  v.  Sheodeen,  4  N.-W.  P.,  137. 

{d)  11  Bom.  H.  C.,  76;  followed  in  Naraawibhat  v.  Chenapa^  2  Bom.,  479; 
Balbadhar  v.  Biaheshar,  8  All.,  495 ;  Jaganath  Prasad  v.  Sitaram,  11  All.,  302. 
See  alao  per  Peacock^  C.  J.,  in  Sadabart  Prasad  v.  FoolbashKoer^  3  B.  L.  R. 
(F.  B.),  84— 37;  8.  C,  12  8uth.  (F.  B.).  I;  and  p^r  Mitter,  J.,  Ooburdhon  v. 
Singessur,  7  Cal.,  52,  54 
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tion  of  a  decree  against  his  heir,  they  noticed  the  doctrine 
that,  except  in  certain  special   cases,  the  whole  of  the 
undivided  family  estate  would  be,  when  in  the  hands  of 
the  sons  pr  grandsons,  liable  to  the  debts  of  the  father  or 
grandfather.     They  then  pointed  out  that "  there  is  not  any 
authority  for  the  converse  of  that  proposition,  viz.,  that  the 
father  or  grandfather  is  responsible  for  the  debts  of  the  son 
or  grandson  independently  of  the  receipt  of  assets.'*  Finally, 
they  held  that  the  son's  interest  in  the  shop  could  not 
be  held  to  be  assets  m  the  hands  of  the  father,  since  **  the 
right  of  the  son  to  share  in  it,  as  being  ancestral  property, 
had  come  into  existence  at  his  birth  and  it  died  with  him.'' 
The  Madras  case  was  intermediate  between  the  above  two. 
There  a  decree  had  been  obtained  against  a  member  of  a 
Joint  Family  for  his  separate  debt.   He  died  before  execu- 
tion, and  a  suit  was  then  brought  by  the  decree  holder, 
against  his  undivided  cousin,  to  enforce  the  decree  against 
the  share  of  the  property  to  which  the  deceased  had  been 
entitled.     The  decisions  in  the  North- West  Provinces  and 
Bombay  were  cited,  and   the  plaintiff's  suit  dismissed. 
The  Chief  Justice  said  :  "  I  am  not  aware  that  it  can  be  con- 
tended that  the  undivided  interest  of  a  coparcener,  which 
passes  by  survivorship  to  the  other  coparceners  by  his 
death,  can  be  proceeded  against  in  execution.     A  distinc- 
tion must  be  made  between  a  specific  charge  on  the  land, 
and  a  general  decree  which  is  merely  personal.     Every 
debt  which  a  man  incurs  is  not  necessarily  a  charge  upon 
the    estate,    and   there    is   no   reason   for   saying   that 
a  man  who  has  obtained  judgment  against  an  undivided 
member  of  a  Joint  Family,    has  established    a  charge 
upon  the  property  "  {e).     The  result  is  that  if  the  deceased 
debtor  is  an  ordinary  coparcener,  who  has  left  neither 
separate  nor  self-acquired  property,  the  creditor  who  has 
not  attached  his  share  before  his   death,    is   absolutely 
without  a  remedy  (/).     If  he  stood  in  the  relation  of 

(0)  Koopookcnan  v.  Chinnayauy  I  Mad.,  Law  Reporter,  68. 

if)  Attachment  before  judgment  is  inefFectual.   Bamanayya  v.  Bangappayaf 
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father  to  the  survivors,  his  liability  can  only  be  enforced 
by  a  separate  suit  against  the  sons  (gr).  If,  however,  the 
estate  of  a  coparcener  has  vested  in  the  Official  Assignee 
under  an  insolvency,  that  estate  would  continue  after  his 
death,  and  would  not  be  defeated  by  survivorship  (h). 
Privy  CJounoii  §  332.  Most  of  the  above  cases  were  reviewed,  and, 
except  as  to  one  point,  affirmed  by  the  Privy  Council  in 
the  case  of  Suraj  Bund  Koer  v.  Sheo  Proshad  (i),  already 
referred  to.  There  the  Court  held  that  the  father's  debt 
as  being  of  an  immoral  character  was  not  binding  upon 
the  sons,  and  that  the  purchaser  under^the  decree  was 
affected  with  notice  of  the  fact,  so  that  he  could  claim  no 
protection  under  the  decree.  The  result  was  that  the 
special  liability  of  the  sons  for  their  father's  debt  was 
swept  away,  and  depended  solely  upon  their  possession 
of  assets.  On  the  other  hand,  the  case  agreed  with  that 
in  the  North- West  Provinces,  and  differed  from  those  in 
Madras  and  Bombay  in  this  respect,  that  the  sale  after 
the  father's  death  had  taken  place  in  pursuance  of  an 
attachment  and  order  for  sale  during  his  life.  Upon  this 
state  of  facts  their  Lordships  said :  **  The  question 
remains,  whether  they  (the  purchasers)  are  entitled  to 
any  and  what  relief  as  regards  the  father's  share  in  this 
suit  ?  It  seems  to  be  clear  upon  the  authorities  that  if 
the  debt  had  been  a  mere  bond  debt,  not  binding  on  the 
sons  by  virtue  of  their  liability  to  pay  their  father's  debts, 
and  no  sufficient  proceedings  had  been  taken  to  enforce  it 
in  the  father's  lifetime,  his  interest  in  the  property  would 
have  survived  on  his  death  to  his  sons,  so  that  it  could 
not  afterwards  be  reached  by  the  creditor  in  their  hands. 
On  the  other  hand,  if  the  law  of  the  Presidency  of  Fort 
William  were  identical  with  that  of  Madras,  the  mortgage 
executed  by  Adit  Sahai  (the  father)  in  his  lifetime,  as  a 

ig)  Sivagvri  t.  Alwar  Ayyanaar^  8  Mad.,  42;  KamcUnka  HanumantXa  v. 
Hanumayya^  6  Mad.,  282;  LuchnUNa/ra^  v.  KunjiLalt  16  All.,  449;  Beni 
Fershad  v.  Parbati  Kom-y  20  Gal.,  896. 

{h)  Fakirchand  r.  MoUchandf  7  Bom.,  488. 

(»)  6  I.  A.,  88,  108;  S.  C,  6  Cal.,  148 ;  an«0§  803,  808. 
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security  for  the  debt,  might  operate  after  his  death  as  a 
valid  charge  upon  Mouzah  Bissumbhurpore  to  the  extent 
of  his  own  then  share.  The  difficulty  is  that  so  far  as  the 
•decisions  have  yet  gone,  the  law,  as  understood  in  Bengal, 
•does  not  recognise  the  validity  of  such  an  alienation. 
Their  Lordships  are  of  opinion  that  it  is  not  necessary  in 
this  case  to  determine  that  vexed  question,  which  their 
former  decisions  have   hitherto  left  open.     They  think  Attechmenk 

.  binds  estftto. 

that,  at  the  time  of  Adit  Sahai's  death,  the  execution  pro- 
ceedings under  which  the  Mouzah  had  been  attached  and 
ordered  to  be  sold  had  gone  so  far  as  to  constitute,  in 
favour  of  the  judgment-creditor,  a  valid  charge  upon  the 
land,  to  the  extent  of  Adit  Sahai's  undivided  share  and 
interest  therein,  which  could  not  be  defeated  by  his  death 
before  the  actual  sale.  They  are  aware  that  this  opinion 
is  opposed  to  that  of  the  High  Court  of  the  North- West 
Provinces  (i),  already  referred  to.  But  it  is  to  be  observed 
that  the  Court  by  which  that  decision  was  passed  does 
not  seem  to  have  recognised  the  seizable  character  of 
an  undivided  share  in  joint  property,  which  has  since 
been  established  by  the  before  mentioned  decision  of 
this  tribunal  in  the  case  of  Deendyal  (J).  If  this  be  so, 
the  effect  of  the  execution  sale  was  to  transfer  to  the 
respondents  the  undivided  share  in  the  Mouzah,  which  had 
formerly  belonged  to  Adit  Sahai  in  his  lifetime  ;  and  their 
Lordships  are  of  opinion  that,  notwithstanding  his  death, 
the  respondents  are  entitled  to  work  out  the  rights  which 
they  have  thus  acquired  by  means  of  a  partition.*'  (m). 

^  333.  The  thirdy  and  only  remaining  ground  of  liability  Caaes  of  agenoy. 
is  that  of  agency,  express  or  implied.     Mere  relationship, 
however  close,   creates  no  obligation.     Parents  are   not 
bound  to  pay  the  debts  of  their  son,  nor  a  son  the  debt  of 
his  mother.     A  husband  is  not  bound  to  pay  the  debts  of 

ik)  Goor  Perahad  v.  Sheodeen,  4  N.W.  P.,  187. 
I)  41.  A.,  247;  S.  C,  8Cal.,  198. 
m)  See  this  decision  followed  in  the  converse  case,  where  the  property  of  the 
son  after  attachment  had  vested  in  the  father.    Bai  BalkUhen  v.  Sita/ram^ 
7  All.,  781;  BaUur  Krithna  v.  Lakshmanay  4  Mad.,  802. 
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his  wife,  nor  the  wife  the  debts  of  her  husband  (n).  Still 
less,  of  course,  can  any  member  of  a  family  be  bound  to 
pay  the  debts  of  a  divided  member,  contracted  after 
partition,  for  such  a  state  of  things  wholly  negatives  the 
idea  of  agency  (o).  It  would  be  different  if  he  had  become 
the  heir  of  the  debtor,  or  taken  possession  of  his  assets. 
On  the  other  hand,  all  the  members  of  the  family,  and 
therefore  all  their  property,  divided  or  undivided,  will  be 
liable  for  debts  which  have  been  contracted  on  behalf  of 
the  family  by  one  who  was  authorised  to  contract  them  (p). 
The  most  common  case  is  that  of  debts  created  by  the 
manager  of  the  family.  He  is,  ex-offidOy  the  accredited 
agent  of  the  family,  and  authorised  to  bind  them,  even 
when  minors,  for  all  proper  and  necessary  purposes,  within 
the  scope  of  his  agency  {q).  If  a  decree  is  passed  against 
him  in  respect  of  a  liability  properly  contracted  for  the 
necessities  of  the  family,  the  binding  character  of  this 
decree  upon  the  interests  of  the  other  members  depends, 
not  upon  their  having  or  not  having  been  parties  to  the 
suit,  but  upon  the  authority  of  the  manager  to  contract 
the  liability  (r).  So  if  the  manager  has  borrowed  money 
for  family  necessities  upon  his  personal  security,  he 
will  have  a  right  to  contribution  from  the  other  members, 
which  will  arise  at  the  time  when  he  expends  the  money 
for  their  benefit  (5).  But  the  liability  of  the  family 
is  not  limited  to  contracts  made,  or  debts  incurred  by 
him.  "  The  householder  is  liable  for  whatever  has  been 
spent  for  the  benefit  of  the  family  by  the  pupil,  apprentice, 

(n)  Narada,  iii.,  §  11,  17,  19;  Yajnavalkya,  Vishnu,  1  Di)^.,  313;  Vrihaapati, 
1  IHg.,  816;  Katyayana,  I  Dig.,  317;  Mootoocoomarappav.  BtnTtoo,  Mad.  i>ec. 
of  1855,  183. 

(o)  Narayana  v.  Bayappay  Mad.  Dec.  of  1860,  51. 

(p)  Mann,  viii.,  §  166;  Raghanandana,  v.,  33—36.  I  presame  that,  as  in  the 
case  of  partnership  dehts,  the  joint  property  woiild  be  primarily  liable,  and  the 
separate  property  only  in  case  if  proved  insafficient. 

Iq)  afunibiM'ahv.KhalakSingh.dOl.  A.,  165;  S.  C,  25  All.,  407.  Whatare 
such  necessary  purposes  will  be  examined  fully  in  the  next  chapter,  §  346. 

(r)  Hari  Vithaly.Jairam  Vithal^  14  Bom.. 597;  over- ruling  Maru^  Naroya* 
V.  Lilachandj  6  Bom.,  564,  and  Laknhman  Venkateah  v.  Kashinatht  11  Bom., 
708;  Sakhuram  v.  Devji,  23  Bora.,  372;  Baldeo  ▼.  Mobarak,  29  Gal.,  6B8.  An 
executor  cannot  bind  the  estate  by  debts  contracted  by  himself  for  the  porpoaes 
of  the  estate.    Debendra  Nath  v.  Hem  Ohandra,  81  Cal.,  253. 

(a)  Aghore  Nath  Mukhopadhya  v.  Oriek  Chunder,  20  Cal.,  18. 
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slave,  wife,  agent,  or  commissioned  servant"  (t).  Of  course, 
this  implies  that  the  persons  referred  to  have  acted  either 
with  an  express  authority,  or  under  circumstances  of  such 
pressing  necessity  that  an  authority  may  be  implied  (u), 
Narada  says :  **  Debts  contracted  by  the  wife  never  fall  upon 
the  husband,  unless  they  were  contracted  for  necessaries 
at  a  time  of  distress,  for  the  household  expenses  have  to  be 
defrayed  by  the  man' '  (t?) .  A  fortiori  the  husband  is  liable 
for  any  debts  contracted  by  a  wife  in  a  business  which 
he  has  assigned  to  her  to  manage  {w).  And  on  the  same 
principle  it  has  been  stated  "  that  persons  carrying  on  a 
family  business,  in  the  profits  of  which  all  the  members  of 
the  family  would  participate,  must  have  authority  to  pledge 
the  Joint  Family  property  and  credit  for  the  ordinary  pur- 
poses of  the  business.  And,  therefore,  that  debts  honestly 
incurred  in  carrying  on  such  business  must  over-ride  the 
rights  of  all  members  of  the  Joint  Family  in  property 
acquired  with  funds  derived  from  the  joint  business"  (x). 
This  power,  when  exercised  by  an  agent,  or  personal 
representative  of  the  manager,  cannot,  however,  exceed 
that  which  is  vested  in  the  principal.  For  instance  when 
a  family  trading  business  has  devolved  upon  a  widow,  her 
agent  cannot  exceed  the  limited  powers  of  dealing  with 
the  estate  which  are  possessed  by  the  widow  (y).  The 
Official  Assignee  of  a  mp^naging  member  of  a  family  cannot 
dispose  of  the  family  estate  except  in  discharge  of  debts 
which  are  binding  on  the  whole  family  {z).  Similarly  a 
mortgage  of  family  property  by  the  managers  of  a  family 
trade  partnership  for  the  purposes  of  the  partnership  binds 

H)  Narada,  iii.,  §  1*2,  13;  Vishnu,  1  Dig. ,295;  Munu,  viii.,  §  167;  Yajnavalkva, 
1  Dig.,  81d;  Katyayana,  1  Dig.,  296,  319;  1  W.  MkcN.,  286.  See  as  to  the 
liability  of  the  heir  for  debts  bond  fide  incurred  by  executors  acting  under  a 
will  which  was  afterwards  set  aside,  or  by  an  adopted  son  whose  adoption  was 
afterwards  held  invalid.    Fanindro  Deb  v.  Jugudishwari,  14  Cul.,  316. 

{u\  Mudir  V.  Ranglal,  29  Cal.,  797. 

iv)  Narada,  iii.,  §  19. 

Iw)  Yajnavalkya,  Vrihaspati,  1  Dig.,  317,  318  ;  2  W.  MacN.,  278.  281. 

(x)  Per  PontifeXy  J.,  Johvrra  Btbee  v.  Strigopaly  1  Cal.,  476 ;  Sheo  P&rshad 
V.  Saheb  Lai,  20  Cal.,  453. 

(y)  Sham  Sunder  v.  AcMuxn  Kunwar,  26  I.  A.,  183;  S.  C,  21  All.,  71. 

(*)  Rangnyya  Cltetii  v.  Thanikaehalla,  19  Mad.,  74. 
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all  the  other  members  of  the  family,  and  if  the  property 
is  sold  under  a  decree  obtained  against  the  mortgagors 
alone,  the  sale  cannot  be  set  aside  by  the  other  members, 
merely  on  the  ground  that  they  were  not  parties  to  the 
suit  (a).  Debts  contracted  or  conveyances  executed  by 
any  individual  member  of  a  Joint  Family,  for  his  own 
personal  benefit,  will  not  bind  the  interests  of  the  other 
members  (6).  It  is  said,  however,  that  a  subsequent 
promise  by  one  member  of  a  family  to  pay  the  individual 
debt  of  another  member,  previously  contracted,  would 
bind  him  (c).  But  such  a  promise  would  now  be  held 
invalid  for  want  of  consideration  (d). 

(a)  Daulat  Bam  v.  Mehr  Chand,  14  I.  A.,  187  ;  S.  C,  15  Cal.,  70. 
(6)  VenkatcLsami  v.  Kuppaiyan,  1  Mad.,  364;  Guruvappa  r.  TAfrntiia,  10 
Mad.,  316. 

(c)  Narada,  iii.,  §  17;  Vrihaepati,  Katyay&na,  1  Dig.,  316,  317. 
{(i)  ladian  Contract  Act  (IX  of  1872),  f|  2.'). 
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CHAPTER  X. 

ALIENATIONS. 

§  334.  The  law  of  alienation  falls  naturally  into  two  Division  of  Sub- 
branches,  according  as  the  property  in  question  is  joint  or  ^^  ' 
several.  Further  distinctions  arise  under  each  head  with 
respect  to  the  nature  of  the  property,  as  being  movable  or 
immovable.  Again  ;  under  the  first  branch,  the  person 
who  makes  the  alienation  may  do  so,  in  his  capacity  of 
father  of  the  family,  or  manager  of  the  corporation,  or 
merely  as  a  private  member  of  the  corporation.  Again ; 
the  act  in  dispute  may  purport  to  dispose  of  more  than 
the  alienor's  share  in  the  entire  property,  or  of  a  portion 
equal  to,  or  less  than,  his  share.  Finally  ;  in  each  parti- 
cular instance  the  validity  of  the  transaction  will  vary, 
according  as  it  is  decided  by  the  law  of  the  Mitakshara  or 
of  the  Daya  Bhaga.  I  shall  first  examine  the  position 
of  the  father  of  the  family  under  Mitakshara  law. 

§  335.  I  have  already  explained  the  process  by  which  the  Power  of  father 
father  descended  from  being  the  head  of  the  Patriarchal  ^^^  ™**^  ^' 
Family  to  be  the  manager  of  a  Joint  Family,  in  which 
the  sons  acquired  by  birth  rights  almost  equal  to  his 
own  (a).  But  in  respect  of  movables  he  was  still  asserted 
by  Vijnanesvara  to  possess  a  larger  power  of  disposition, 
even  though  they  were  ancestral.  The  texts  upon  which 
he  foimds  this  opinion  may  either  be  a  survival  from  the 
period  when  the  father  actually  possessed  a  higher  power 
than  belongs  to  him  at  present,  or,  more  probably,  merely 
indicate  the  authority  which  the  manager  of  a  family 
would  necessarily  possess  over  the  class  of  articles  which 
would  come  under  the  head  of  movables  in  early  times  (6). 
In  fact  Vijnanesvara  himself  does  not  claim  for  the  father 
an  absolute  power  of  disposing  of  movables  at  his  own  Power  over 

ancestral 

(a)  See  ante  §  231,  244.  (6)  See  ante  §  266,  256.  movables. 
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pleasure,  but  only  an  "  independent  power  in  the  disposal 
of  them  for  indispensable  acts  of  duty,  and  for  purposes 
prescribed  by  texts  of  law,  as  gifts  through  affection,  sup- 
port of  the  family,  relief  from  distress  and  so  forth,  *' 
and  this  is  the  view  taken  by  Sir  Thomas  Strange  and 
Dr.  Mayr  (c).  Mr.  Colebrooke  and  Mr.  MacNaghten,  how- 
ever, appear  to  lay  it  down  that,  in  regard  to  ancestral  mov- 
ables, the  power  of  the  father  is  only  limited  by  his  own 
discretion,  and  by  a  sense  of  spiritual  responsibility  (d). 
The  point  has  arisen  incidentally  in  several  cases,  but 
until  recently  has  never  received  a  full  discussion.  In  a 
case  in  the  High  Court  of  Bengal,  it  was  said  :  "  By  the 
Mitakshara  law  the  son  has  a  vested  right  of  inheritance 
in  the  ancestral  immovable  property  ;  on  the  other  hand, 
the  father  has  it  in  his  power  to  dispose  as  he  likes  of 
all  acquired  and  all  personal  property  '*  (e).  This  latter 
remark,  however,  was  merely  obiter  dictum.  In  Madras 
a  son  sued  his  father  for  a  partition  of  property,  partly 
house  property  and  partly  jewels.  As  regards  the  latter, 
Bittlestofiy  J.,  quoted  the  texts  of  the  Mitakshara 
(I,  i.,  'i  21,  24)  as  showing  that  "  it  does  not  follow  that 
the  plaintiff  has  any  right  to  complain  of  his  father  having 
made  an  unjust  and  partial  distribution  of  them''  (/). 
What  the  father  was  said  by  the  plaintiff  himself  to  have 
done  was,  that  he  gave  the  bulk  of  the  jewels  to  the 
daughters  of  the  family,  only  giving  one  to  the  wife  of 
Power  over  his  SOU.  Possibly  this  was  only  the  sort  of  family  arrange- 
^▼Abies.  ment  which  the  Mayukha  intimates  as  being  within  the 

powers  of  the  head  of  the  family  (g).     In  any  case  the 

(c)  Mitakshara,  i.,  1,  §  27  ;  Viramit.,  p.  .16,  §  30 ;  I  Stra.  H.  L..  20,  261 ;  Mayr, 
p.  40.  In  the  Punjab  a  father  is  said  to  be  at  liberty  to  make  jpfts  of  anceatral 
movable  property  without  the  consent  of  his  male  heirs,  but  not  of  immovable 
property,  whether  ancestral  or  self- Acquired.  Punjab  Customary  Law,  ii.,  102, 
168, 178. 

id)  2  Stra.  H.  L.,  9,  436,  441 ;  1  W.  MacN.,  3.  The  latter  passage  was  oit«a 
with  approval  by  the  Privy  Council  m  Gopeekriit  v.  Oungapersaudj  6  M .  I.  A.,  77, 
bat  this  point  was  not  then  before  them.  M.  Gibelin  states  the  law  with  the  same 
generality.     1  Gib.,  126 ;  2  Gib.,  14  ;  and  Dr.  Wilson,  Works,  v.,  69. 

(e)  Sudanund  v.  Bonomallee,  Marsh.,  320 ;  8.  C,  2  Hay,  206. 

(/)  Nallatamhi  v.  Mvkunda,  3  Mad.  H.  C,  455.  See,  too,  per  Turner,  C.  J., 
Fonnappa  v.  Pappuvayyangar,  4  Mad.,  47. 

(g)  V.  May.,  iv.,  1,  §  5 ;  ante  §  256. 
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remark  was  extra-judicial,  as  the  learned  Judge  went  on 
to  decide  that  none  of  the  property  sued  for  was  ancestral. 
In  a  later  Madras  case,  a  son  had  sued  for  a  declaration 
of  his  right  to  succeed  to  the  whole  of  the  ancestral  pro- 
perty, movable  and  immovable,  in  his  father's  possession, 
and  for  an  injunction  against  waste.  The  original  and 
appellate  Courts  decreed  in  his  favour  as  regards  the  im- 
movable, but  not  as  regards  the  movable,  property,  **  on 
the  ground  that  the  defendant  had  the  absolute  right  to 
dispose  of  such  portion.''  The  High  Court  dismissed  the 
suit,  considering  that  the  plaintiff  was  claiming  a  right  to 
the  whole  property,  which  he  did  not  possess.  They  did 
not  notice  the  distinction  taken  below  between  movables 
and  immovables,  simply  observing,  **  as  only  son  he 
has  a  present  proprietary  interest  in  one  undivided  moiety 
of  the  property,  and  nothing  more.  Consequently,  the 
suit  for  the  establishment  of  an  existing  reversionary 
right  in  him  as  heir  to  the  whole  property  on  the  death  of 
the  defendant,  and  the  decrees  declaring  such  rights,  are 
groundless  "  (h).  In  the  North- West  Provinces  the  point 
has  been  spoken  of  as  being  "  the  subject  of  much  discus- 
sion." The  question  then  before  the  Court  was  whether 
ancestral  movables  were  chargeable  with  maintenance. 
This  it  was  held  that  they  were,  since  whatever  might  be 
the  father's  power  of  disposal,  they  were  not  the  subject 
of  such  separate  ownership  by  him  as  to  be  free  from  the 
ordinary  charges  affecting  Hindu  inheritance  (i).  In  one 
case  in  the  Privy  Council,  where  the  extent  of  a  father's 
power  of  disposal  inter  vivos  became  material,  as  deter- 
mining his  testamentary  power,  the  Judicial  Committee 
said  that  in  cases  under  the  Mitakshara  law,  **  a  Hindu 
without  male  descendants  may  dispose  by  will  of  his 
separate  and  self-acquired  property,  whether  movable  or 
immovable  ;  and  that  one  having  male  descendants  may  Power  orar 
so  dispose  of  self-acquired  property,  if  movable,  subject  mo^iei. 
perhaps  to  the  restriction  that  he  cannot  wholly  disinherit 

{k)  Bayacharlu  v.  Venkataramaniah,  4  Mad.  H.  C,  60. 
(»)  Skib  Dayee  v.  Doorga  Pershad,  4  N.-W.  P.,  63. 
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anyone  of  such  descendants'*  (ft).  Here  it  is  not  sug- 
gested that  he  had  any  such  power  over  movables,  when 
not  self-acquired  but  ancestral.  A  case  of  exactly  that 
nature  was  recently  before  the  Privy  Council  on  appeal 
from  Madras.  There  it  was  attempted  to  set  aside  a  will 
by  which  the  testator  left  only  about  one-eleventh  of  his 
whole  property  to  his  only  son,  bequeathing  the  rest  to  his 
divided  brother.  The  property  was  all  movable  (Z).  The 
lower  Court  found  that  the  property  was  self -acquired, 
and  therefore  held  the  will  valid.  On  appeal  the  entire 
argument  before  the  Judicial  Committee  was  directed  to 
overthrow,  or  support,  this  finding.  It  was  never  con- 
tended on  behalf  of  the  respondent  in  any  of  the  Courts 
that  the  father  would  have  had  an  absolute  power  of 
disposition  over  the  property,  as  being  movable,  even  if  it 
was  ancestral — though  such  an  argument,  if  well  founded^ 
would  have  been  a  complete  answer  to  the  contention  of 
the  appellant  (w).  Of  course  this  is  only  a  negative 
inference.  But  considering  the  experience  of  the  Counsel 
who  appeared  for  the  respondent,  it  seems  deserving  of 
much  weight.  The  point  was  raised  in  a  somewhat 
similar  case  in  Bombay,  and  decided.  There  a  Hindu 
under  the  Mitakshara  law  died  possessed  of  a  large  amount 
of  ancestral  movable  property,  leaving  two  undivided  sons. 
By  his  will  he  bequeathed  to  one  of  his  sons  nearly  the 
whole  of  the  property.  The  Court,  after  reviewing  the 
provisions  of  the  Mitakshara  and  Mayukha,  and  the  dicta 
in  Marshall  and  12  Moore  I.  A.  already  quoted  {ante 
notes  (e,  k)  ),  set  aside  the  will.  They  held  that  it  could 
not  be  valid  either  as  a  gift  or  a  partition.  They  said :  "  It 
.  would  be  impossible  to  hold  a  gift  of  the  great  bulk  of  the 
Power  over \  family  property  to  one  son,  to  the  exclusion  of  the  other^ 
moTabieB.    )      to  be  a  gift  prescribed  by  texts  of  law  ;  for  the  texts  which 


ik)  Beer  Pertab  v.  Maharajah  Bajender  (Hunsapore),  12  M.  I.  A.,  38;  S.  C, 
9  Suth.  (P.  C).  16. 

{I)  It  is  not  so  stated  in  the  report,  probably  because  no  argument  was  directed 
to  the  point,  but  the  fact  was  so.  It  was  all  in  Government  paper,  except  two 
or  tbree  houses  of  trifling  value. — J.  D.  M. 

{m)  Pauliem  lalloo  v.  Pauliem  Sooryah,  4  1.  A.,  109 ;  S.  C,  1  Mad.,  262. 
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we  next  quote  distinctly  prohibit  such  an  unequal  distribu- 
tion **  (n).  That  is  to  say,  the  Court  adopted  the  opinion 
of  Sir  Thomas  Strange,  that  the  father  has  a  special  power 
of  dealing  with  ancestral  movable  property,  but  only  for 
certain  very  special  purposes,  specified  by  the  Mitakshara. 
Whenever  the  case  arises  again,  the  contention  probably 
will  be  to  bring  the  alienation  within  those  purposes  (n^). 
In  Pondicherry  in  1893  the  Consultative  Committee  laid 
it  down  that  in  regard  to  ancestral  property,  whether 
movable  or  immovable,  the  rights  of  the  sons  were  equal 
to  those  of  their  father  (o). 

§  336.  Except  in  this  instance,  and  in  regard  to  the  ^nttiority  of 
liability  for  his  debts  (§  308),  there  is  under  Mitakshara 
law  no  distinction  between  a  father  and  his  sons.  They 
are  simply  coparceners  (p).  So  long  as  he  is  capable,  the 
father  is  the  head  and  manager  of  the  family.  He  is 
entitled  to  the  possession  of  the  joint  property.  He 
directs  the  concerns  of  the  family  within  itself,  and 
represents  it  to  the  world  (q).  But  as  regards  substantial 
proprietorship,  he  has  no  greater  interest  in  the  jomt 
property  than  any  of  his  sons.  If  the  property  is  ancestral,  restrictoi  by 
each  by  birth  acquires  an  interest  equal  to  his  own.  If  it 
is  acquired  by  joint  labour  or  joint  funds,  then,  from  the 
very  nature  of  the  case,  all  stand  on  the  same  footing. 
And  in  the  same  manner  his  grandsons  and  great-grand- 
sons severally  take  an  interest  on  their  respective  births  in 
the  rights  of  their  fathers  who  represent  them,  and  there- 
fore in  unascertained  shares  of  the  entire  property  (§  271). 
It  is,  therefore,  an  established  rule  that  a  father  can  make 
no  disposition  of  the  joint  property    which  will  prejudice 

(n)  Lakahman  v.  Bamrhandra^  1  Bom.,  661,  afd.  7  1.  A.,  181  ;  practically 
overrulinif  the  previous  riecision  in  Bamchandra  v.  Mahadev,  1  Bom.  H.  C, 
Appx.  76  (2nd  ed.) ;  ace.  ChatturbhooJ  v.  Dharamsi,  9  Bom.,  138.  See  also  per 
curiam,  10  Bom.,  p.  545;  Baba  v.  Timina,  7  Mad.,  367;  Hathnamv.  Siva- 
atibramania,  16  Mad.,  363. 

(ni)  Bachoo  v.  Mankarebai,  29  Bom.,  51. 

(o)  Sorg  H.  L..  191 ;  Co.  Con.,  381. 

(p)  Seepercuriam^  Suraj  Bnn»i  v.  Sheo  Prashad^  6  1.  A.,  p.  1<X);  PalaniveU 
appay.  Mannaru^  2  Mad.  H. « '..  417 ;  Bayacharlu  v.  Venkataramaniah,  4  Mad., 
H.  C,  61 ;  Sfiudanund  v.  Bonomalee,  6  Snth.,  266  ;  Lalti  Kuar  v.  Oanga,  7 
N.-W.  P.,  279. 

iq)  Buldeo  v.  Sham  Lai,  1  All.,  77. 
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his  issue,  unless  he  obtains  their  assent,  if  they  are  able 
to  give  it,  or  unless  there  is  some  established  necessity, 
or  moral,  or  religious  obligation  to  justify  the  transaction. 
Where  his  acts  are  questioned,  he  has  not  even  the  benefit 
of  a  presumption  in  his  favour  that  they  were  necessary 
or  justifiable  (r).  And  it  makes  not  the  least  difference 
whether  the  disposition  is  in  favour  of  a  stranger,  or  one 
of  the  family  themselves.  The  test  is,  whether  it  is  an 
infringement,  upon  their  vested  rights  (s).  For  instance, 
where  the  father  had  given  a  lease  of  land  to  the  family 
dewan  as  a  reward  for  faithful  services,  during  the 
minority,  and  therefore  without  the  consent,  of  his  sons, 
the  lease  was  set  aside  {t).  On  the  same  principle,  it  has 
been  held  that  one  of  several  coparceners  has  a  right  to 
forbid  the  common  property  being  dealt  with  in  any  way 
that  alters  its  character  ;  as,  for  instance,  by  building 
upon  it  (u) ;  or  that  places  any  part  of  it  in  the  exclusive 
possession  of  one,  so  as  to  bar  the  joint  rights  of  the 
others  (v).  Of  course,  it  would  be  otherwise  if  such  acts 
were  done  in  the  ordinary  course  of  management,  as  by 
building  on  building-land,  or  leasing  out  houses  held  as 
an  investment. 
LifeetiatM.  §  337.  In  some  cases  property  is  vested  in  its  holder 

only  for  life,  or  during  good  behaviour,  as  remuneration 
for  services  to  be  rendered  from  time  to  time  to  the 
Government,  the  village  or  the  like.  For  instance,  lands 
held  on  Ghatwali  tenure  in  Bengal,  or  on  Vatan  tenure  in 
Bombay,  or  by  Karnams  in  Madras.  Here,  from  the 
nature  of  the  tenure,  the  land  is  neither  alienable  by  the 

(r)  Ourusami  v.  Oauapathia,  6  Mad.,  337  ;  Subramaniya  v.  Sadaswa,  8 
Mad.,  75;  Chinnaya  v.  Perumal,  13  M«w].,  61. 

(s)  Sham  Singh  v.  Mt.  Umraotee,  2  S.  D.,  75  t92) ;  Afotee  Lallv.  Mitterjeet, 
6  S.  D.,  71  (8*2) ;  Hajaram  Tewari  v.  La^hman,  8  Suth.,  15  ;  Ganga  Bishtahar 
V.  Pirthiy  2  All.,  6.J6  ;  Baki  v.  BaUiji,  22  Bora  ,  826  ;  Bayakkal  v.  Subbantuit 
16  Mad.,  84. 

{t)  Pratabnarayan  v.  Court  of  Wards,  3  B.  L.  R.  (.A.  C.  J.),  21 ;  S.  C,  aub 
nomine,  Protab  Narain  v,  Conrt  of  Warda^  11  Suth.,  343;  Muttum4zran  v. 
Lakahmi,  Mad.  Doc.  of  1660,  227. 

(a)  Jankee  v.  Bukhooree,  S.   D.  of  1356,  761;  Indurdeonarain  v.  TooUee- 
narain,  S.  D.  of  1867,  766  ;  Guru  Baa  v.  Bijaya,  1 B.  L.  R.  (A.  C.  J.),  108 ;  S.  C. 
10  Soth.,  171 ;  Sheoperaad  v.  Leela,  12  B.  L.  R.,  18^ ;  8.  C,  20  Suth.,  160. 
(v)  Stalkartt  v.  Cfopal,  12  B.  L.  R  ,  197  ;  S.  ().,  20  Suth.,  1G8. 
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holder,  nor  capable  of  being  seized  in  execution  of  a  decree 
against  him.  If  upon  his  death  it  passes  to  his  heir  as 
successor,  the  latter  takes  it  as  successor,  and  not  as  heir. 
Consequently,  it  is  not  liable  in  his  hands  as  assets  for 
payment  of  the  debts  of  the  last  holder  (w), 

§  338.  Until  lately  it  was  the  settled  usage  of  those  Riffhta  of  the 
provinces  of  India  which  administer  Mitakshara  law,  that  p^^ie  eetotT 
the  holder  of  an  ancestral  impartible  estate  could  not  alien  "^^^,JJj^^' 
or  encumber  it  beyond  his  own  life,  so  as  to  bind  his 
coparceners,  except  for  purposes  beneficial  to  the  family 
and  not  merely  to  himself.  It  is  very  possible  that  a 
usage  to  this  effect  may  have  sprung  up  quite  independ- 
ently of  the  Mitakshara  or  any  other  law.  The  leading 
examples  of  estates  of  this  class  were  in  the  nature  of 
Royalties,  whose  owners  did  pretty  much  what  they 
pleased  under  Native  rule.  A  grant  by  one  of  these 
feudal  sovereigns  to  a  subject,  not  too  powerful  to  be 
affronted  with  impunity,  would  naturally  be  set  aside  by 
his  successor  ;  not  on  any  refined  considerations  of  law, 
but  simply  because  the  power  to  grant  could  not  rank 
higher  than  the  power  to  revoke.  Many  others  were 
granted  on  Military  tenure,  when  of  course  no  one  of  the 
successive  tenants  could  deal  with  the  land  so  as  to  deprive 
the  next  holder  of  the  source  from  which  his  duties  might 
be  discharged.  Even  a  larger  number  originated  from  the 
practice  of  the  Muhammedan  rulers  of  entrusting  districts 
to  the  charge  and  administration  of  revenue  officials. 
These  collected  the  Government  share  of  the  produce  from 
the  ryots,  keeping  a  considerable  portion  to  pay  them- 
selves. Gradually  these  offices  came  to  be  held  for  life, 
then  they  became  hereditary,  and  finally  the  officials  came 
to  be  regarded  as  proprietors  of  the  districts  which  they 

(iv)  Nilmoni  Singh  v.  Bahranath,  9 1.  A.,  104 ;  Jagjivandas  v.  Imdad,  6 Bom., 
211 ;  Anyndo  Bai  v.  Kali  Pro»ad,  10  Cal.,  677 ;  Mupvidi  Papaya  v.  Uamaya, 
7  Mad.,  85.  Soe  as  to  the  t-esult  of  an  abolition  of  the  services  Badhabai  v. 
Atiantrav,  9  Bom.,  198;  Apoaji  Bapuji  v.  Keahav  Shiimrav,  15  Bom.,  13. 
Akharagpore  Ghatwali,  winch  is  held  under  a  Zemindar  and  not  under  the 
Government,  is  Hlienabic  nbsolutelv,  and  not  merely  for  the  life  of  the  Ghatwal. 
Tekait  Kali  v.  Anund  Boy,  15  I.  A.,  18;  S,  C,  15  Cal.,  471;  po»t  §§  308-401. 
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administered.  Here  again,  the  restriction  on  alienation, 
which  had  been  a  matter  of  course  so  long  as  the  official 
character  of  the  holder  was  recognised,  continued  after 
the  officer  had  gradually  raised  himself  into  a  head  land- 
lord. When  these  estates  came  under  the  control  of 
British  tribunals,  the  exercise  of  such  a  right  had  to  be 
placed  upon  a  legal  basis.  The  decisions  of  the  Madras 
Sudder  Court,  in  the  early  part  of  the  century,  while 
imiformly  maintaining  the  substantive  doctrine,  varied 
from  time  to  time  in  the  grounds  upon  which  it  was 
supported.  Ultimately,  in  the  case  of  Hindus,  it  was  rested 
upon  the  general  principles  by  which  the  Mitakshara  law 
restrains  the  head  of  a  family  in  his  dealings  with  the 
joint  property.  Where  the  impartible  estate  was  ancestral 
it  became  the  property,  not  only  of  each  successive  holder, 
but  of  him  and  of  those  who  in  respect  of  partible  property 
would  be  his  coparceners.  It  was  true  that  they  could 
not  claim  a  share  of  either  the  corpus  or  the  annual 
income,  but  it  was  contended  that  they  had  a  vested 
interest  in  the  succession  which  the  holder  for  the  time 
being  could  not  defeat  at  his  pleasure.  It  was  held  that 
these  conflicting  rights  could  be  reconciled  by  allowing 
each  holder  to  alienate  for  his  own  life,  but  not  longer, 
unless  for  purposes  of  family  necessity.  In  support  of  this 
view  it  was  pointed  out  that  the  Privy  Coiincil  had 
frequently  treated  an  ancestral  impartible  estate  as  joint 
property  when  questions  of  succession  arose,  and  that  it 
might  with  equal  propriety  be  treated  as  such  for  purposes 
of  alienation  {x).  A  doctrine  which  was  in  this  way 
removed  from  the  basis  of  usage,  and  rested  upon  certain 
definite  propositions  of  law,  naturally  became  open  to 
attack.  The  first  assault  upon  it  was  delivered  by  Couch, 
C.  J.,  in  a  case  before  the  High  Court  of  Bengal.     There 

(x)  I  have  not  thought  it  necessary  to  set  out  again  the  series  of  decisioDs  in 
the  Madras  Presidpncy  which  esttiblished  the  practice  above  referred  to.  They 
will  be  found  in  §§  312  and  313  of  the  4th  ed.  of  this  work,  and  the  mo>i  of  them 
are  discussed  in  the  jndgmentof  the  Privy  Council  in  the  Pittnpur  cat*e,  26  I.  A., 
p.  91,  post  §  341.  See  as  to  the  effect  of  a  long  course  ot  judici>il  decisions  whidi 
are  subsequently  held  to  have  been  erroneous  13  M.  I.  A.,  500;  2  1.  A  ,  200; 
8  App.  Ca.,  p.  787  ;  5  App.  Ca.,  p.  239  [1898]  ;  A.  C,  p.  606. 
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an  impartible   estate,    which    descended  by    the  law  of 

primogeniture,  was  held  during  the  mutiny  by  a  rebel. 

He   was   sentenced  to  death,  and  his  estate  confiscated 

nnder  Act  XXV  of  1857.     (Native  Army,  Forfeiture  for 

mutiny.)     The  family  was  governed  by   Mitakshara  law. 

The  son  of  the  rebel  claimed  the  estate,  on  the  ground  that 

by  birth  a  joint  interest  in  the  estate  vested  in  him,  and 

that  the  confiscation  could  only  apply  to  the  life  interest 

of  his  father.     This  contention  was  overruled.     The  Chief 

Justice  said  :  **  The  question   appears   to   be    reduced  to 

this  : — Is  the  law  of   Mitakshara,  by  which  each  son  has 

byjbirth  a  properly  in  the  paternal  or  ancestral  estate  Right  of  son  Uy 

(^i.,  s.  1,  v.,  27)  consistent  with   the  custom  thatThe  j^^^eSI'''' 

estate  is  impartible,  and  descends  to  the  eldest  son  ?     The 

property  bjTbirth  gives  to  each  son  a  right  to  compel  the 

father  to  divide  the  estate,  which  is  inconsistent  with  the 

estate  being  impartible.     On  the  father's  death  the  whole 

estate  goes  to  the  eldest  son,  and  the  preperty  by  birth  in 

the  others   has   no   effect.     Property  by  birth  in  such  an 

estate  is  a  right  which  can  never  be  enjoyed  by  the  younger 

sons.     It  is  not  only  not  necessary  to  secure  the  estate  to 

the  eldest  son,  but  if  it  had  effect  in  respect  to  the  younger 

sons,  it  would  prevent  it.     This  part  of  the  Mitakshara 

law  cannot  be  reconciled  with  the  custom,  and  we  think 

we  should  hold  it  is  not  applicable  to  this  estate.**     "  The 

plaintiff's  case,    in  truth,  is  that    only    the    eldest    son 

becomes  a  co-owner  with  his  father,  which  is  not  the  law 

of  the  Mitakshara.     Either  all  the  sons  must  become  so 

or  none  of  them  do,  and  the  right  of  the  eldest  is  only  to 

inherit  on  his  father's  death  "  (y). 

§  339.  The  same  question  arose  again  in  the  case  of  the  EflEects  of  grants. 
Patkoom  Raj  in  Chota  Nagpore  (^),  where  upon  the  death 
of  one  Rajah  his  successor  claimed  the  right  to  set  aside 
grants  which  had  been  made  by    the    deceased  for  the 

iy)  Thakoor  KapilnoMth  v.  The  Gooemment,  13  B.  L.  R.,  445,458, 460 ;  S.  C, 
22  Suth.,  17.     The  Court  in  fact  found  that  the  suit  was  barred  by  limit^ition. 

(*)  Uddoy  Adittya  Deb  v.  Jadublal^  5  Co.], ^  113.  See  as  to  the  law  which 
governed  the  family,  p.  1 16. 


for  maintenanoe. 
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maintenance  of  the  junior  members.  No  question  of 
Mitakshara  law  arose,  and  it  seems  to  have  been  assumed 
that  the  case  was  governed  by  Bengal  law,  so  far  as  that 
law  was  applicable  to  the  case.  The  argument  appears  to 
have  been  that  "  the  very  nature  of  the  grant  which 
created  a  Raj  of  this  description,  only  gave  each  successive 
owner  of  the  grant  restricted  rights.**  No  evidence  was 
adduced  of  any  special  terms  annexed  to  the  original 
grant,  and  it  appeared  that  similar  alienations  had  been 
customary  in  the  family.  The  Court  rejected  the  suits, 
saying  :  "  The  estate  is  an  impartible  one,  but  the  effect  of 
impartibility  does  not  seem  to  interfere  with  the  ordinary 
law  as  to  rights  beyond  this,  that  it  makes  the  estate  pass 
to  the  eldest  son.  His  right  to  alienate  under  the  ordinary 
law  can  only  be  restrained  by  some  family  custom,  which 
has  the  effect  of  overriding  and  controlling  the  general 
law.**  This  of  course  would  be  so  under  Bengal  law. 
This  decision  was  affirmed  on  appeal.  The  Judicial 
Committee  referred  to  a  former  decision  of  their  own  m 
the  case  of  the  Pacheet  Raj,  as  showing  that  the  mere 
impartibility  of  an  estate  did  not  render  it  inalienable,  but 
that  inalienability  depended  upon  family  custom  which 
would  require  to  be  proved  (a).  Here  again  the  case  was 
under  Bengal  law.  In  a  later  case  a  dispute  arose  between 
several  members  of  a  Mitakshara  priestly  family,  to  whom 
a  grant  had  been  made  by  the  Rajah  of  Chota  Nagpore  of 
a  nature  known  as  putro  putrodiky  which  was  said  to  be  an 
hereditary  grant,  in  which  all  the  members  of  aMitakshara 
family  would  share,  and  which  would  descend  from  father 
to  son  like  any  other  ancestml  property.  One  of  the 
members  asserted  that  a  succeeding  Rajah  had  revoked 
the  joint  grant,  and  conferred  the  whole  property  upon 
himself.  The  High  Court  held  that  such  a  revocation 
was  unlawful.  Garth,  C.  J.,  said  :  "The  fact  that  the  Raj 
is  impartible  does  not  prevent  the  Maharajah  for  the  time 


(a)  TJditya  Deb  v.  Jadub  Laly  8  1.  A.,  24<>,  citing  Anund  Lai  v.  Maharajah 
Dheraj  Gurrood,  6  M.  I.  A.,  m. 
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being  from  making  grants  of  the  land  in  perpetuity  *'  (b). 
Here  again  it  does  not  appear  that  the  Raj  of  Chota 
Nagpore  was  governed  by  any  law  but  that  of  Bengal. 
From  the  remarks  of  Mr.  Justice  Mitter  in  the  previous 
case  that  is  the  law  which  seems  to  govern  the  district  in 
question  (c). 

§  340.  In  1888,  however,  a  decision  was  given  by  the  Rani  Sartaj 
Privy  Council  in  a  case  governed  by  the  Mitaksh^ra  lp.w. 
which  struck  at  the  root  of  all  the  previous  rulings  (d). 
The  Rajah  of  Maholiin  the  North- Western  Provinces  had 
alienated  seventeen  of  the  most  valuable  villages  of  his 
estate  in  perpetuity  in  favour  of  his  junior  wife.  His  son 
sued  for  a  declaration  that  the  Rajah  had,  according  to 
Hindu  law,  no  right  "  under  any  circumstances  except  ta 
enjoy  possession  of  the  estate  during  his  lifetime,"  and 
had  no  power  to  alien  any  part  of  it.  This  claim  of  course 
was  stated  too  widely  to  be  correct,  but  the  proposition 
really  contended  for  was  rightly  laid  down  by  the  Court  as 
follows  :  "  In  other  words  the  plaintiff  claims  that,  except 
in  so  far  as  from  the  nature  of  the  estate  they  are 
inapplicable,  his  case  must  be  determmed  according  to  the 
principles  of  the  Hindu  law,  which  govern  joint  families  and 
their  property."  After  examining  the  previous  decisions 
of  the  Judicial  Committee,  the  Court  said  :  "If  we  have 
correctly  held  that  the  Maholi  Raj  estate  is  joint  family 
property,  then,  save  for  urgent  or  necessary  expenses  of 
the  family,  no  one  member,  even  though  he  stands  in  the 
position  of  father,  or  manager,  can  alienate  it,  or  any  part 
of  it,  without  the  consent  of  all.  Such  at  least  is  the  view 
of  the  Hindu  Law  that  has  been  always  recognised  by  this 
Court  in  a  long,  and  as  far  as  we  know,  unbroken  series  of 
decisions  from  which  we  should  hesitate  to  depart."     On 

(6)  Nfvrain  Khootia  v.  Lokenath^  7  Cal.,  461. 

(c)  5  Cal.,  p.  116.  This  deciHion  seems  to  hj»ve  been  misunderstood  in  the- 
case  next  discussed  where  Sir  Richard  Couch  refers  to  it  as  the  case  of  a  Mitak- 
shara  family,  as  if  is.  was  governed  by  Mitaksharn  law  (16  I.  A.,  p.  66) ;  that 
was  the  law  which  governed  the  rights  of  the  grantees  inter  acy  but  the  validity^ 
and  effect  of  the  grant  depended  on  the  law  of  the  grantor. 

(d)  Bani  Sartaj  Kuan  v.  Bant  Deoraj,  16  I.  A.,  51  ;  S.  C,  10  AH.,  272. 
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appeal  to  the  Judicial   Committee  no  reference  was  made 
to  the  numerous  Madras  decisions  on  the  subject,  which 
of  course  added  nothing  to  the  argument  relied  on  by  the 
Allahabad  High  Court,  but  were  important  as  showing 
the  wide  extent  and  persistency  of  a  course  of  decisions, 
now  held  to  be  erroneous.     Nor  does  the  attention  of  the 
Committee  appear  to  have  been  drawn  to  the  fact  that  all 
the  cases  on  which  they  seem  to  rely,  except  the  forfeiture 
case,  were  really  beside  the  question,  as  being  either  cases 
under  Bengal  law,  or  alienations  of  self -acquired  property. 
Their  Lordships  said  :  "  The  property  in  the  paternal  or 
ancestral  estate  acquired  by  birth  under  the  Mitakshara 
law  is,  in  their  Lordships*  opinion,  so  connected  with  the 
right  to  a  partition,  that  it  does  not  exist  where  there  is 
no  right  to  it.     In  the  Hunsapore  case    (e)  there  was  a 
right  to  have  babuana  allowances  as  there  is  in  this  case, 
but  that  was  not  thought  to  create  a  community  of  interest 
which   would   be  a  restraint   upon   alienation.     By  the 
custom  or  usage  the  eldest  son  succeeds  to  the  whole  estate 
on  the  death  of  the  father,  as  he  would  if  the  property 
were  held  in  severalty.     It  is  difficult  to  reconcile  this 
mode  of  succession  with  the  rights  of  a  Joint  Family  and 
to  hold  that  there  is  a  joint  ownership  which  is  a  restraint 
upon  alienation.    It  is  not  so  difficult  where  the  holder  of 
the  estate  has  no  son,  and  it  is  necessary  to  decide  who  is 
to  succeed."     "  If,  as  their  Lordships   are  of  opinion,  the 
-eldest  son,  where  the  Mitakshara  law  prevails,  and  there  is 
the  custom  of  primogeniture,  does  not  become  a  co-sharer 
with  his  father  in  the  estate,  the  inalienability  of  the 
estate  depends  upon  custom,  which  must  be  proved,  or,  it 
may  be  in  some  cases,  upon  the  nature  of  the  tenure." 
'*  The  absence  of  evidence  of  an  alienation  without  any 
evidence  of  facts  which  would  make  it   probable  that  an 
alienation  would  have  been  made,  cannot  be  accepted  as 
proof  of  a  custom  of  inalienability." 


{e)  12  M.  I.  A.,  1.     There  the  Raj  was  the  self-ocqaired  propei'tyof  the  alienor 
^p.  34),  and,,  therefore,  even  under  Mitakshara  law,  was  absolutely  at  his  disposal. 
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§  341.  This  decision  was,  of  course,  followed,  though  FoUowed  in 
reluctantly,  by  the  Madras  High  Court.  The  son  of  the  *^  ~' 
Shivagunga  Zemindar  sued  to  set  aside  a  mining  lease  for 
20  years  granted  by  his  late  father.  The  High  Court 
found  "  that  the  transaction  was  not  one  which  the 
manager  of  a  Joint  Hindu  Family,  acting  with  ordinary 
care  and  prudence,  in  the  exercise  of  his  qualified  power 
of  dealing  with  family  property  should  conclude.'*  They 
said  in  reference  to  the  recent  decisions  of  the  Privy 
Council  :  "  These  decisions  are  in  direct  conflict  with  the 
principle  upon  which  the  whole  series  of  decisions  in  this 
Presidency  as  to  the  right  of  a  zemindar  to  alienate 
depends.  It  has  been  invariably  held  that  acts  and 
alienations  by  the  holder  of  an  impartible  Zemindary 
made  to  enure  beyond  his  lifetime  will,  if  otherwise  than 
bond  fide,  and  if  prejudicial  to  the  family,  be  set  aside.** 
Yielding,  however,  to  the  authority  of  the  Judicial  Com- 
mittee, they  directed  an  issue  to  enquire  whether  any 
family  custom  to  restrain  alienation  could  be  made  out. 
Of  course  none  such  could  be  established,  and  the  plaintiff *s 
suit  was  dismissed  (/). 

The  same  question  arose  again  in  a  different  form.  The  Pittapur  case. 
Hajah  of  Pittapur,  after  a  long  period  of  childless  marriage, 
adopted  a  son.  Many  years  after  the  adoption  it  was 
announced  that  one  of  his  wives  had  given  birth  to  a  son. 
The  Rajah  died  shortly  afterwards,  leaving  a  will  by  which 
all  his  property  was  bequeathed  to  the  infant,  subject  to 
a  maintenance  for  the  adopted  son.  The  latter  brought  a 
suit  in  which  he  contended  that  the  child  was  supposititious 
and  that  the  will  was  invalid.  The  original  Court  found 
both  contentions  in  favour  of  the  plaintiff.  On  appeal  the 
High  Court  did  not  enter  upon  the  question  of  legitimacy, 
but  decided  in  favour  of  the  defendant  on  the  strength  of 
the  will.  They  held  that  the  Privy  Council  having  decided  \ 

(/)  Bereaford  v.  Rama  Subba,  lii  Mad.,  197  ;  Itup  Singh  v.  Pirbhu  Narairiy 
20  Ail.,  537.  See  Sivasubramania  v.  Krishnammal^  18  Mad.,  287,  where  a 
custom  of  inalienability  was  made  out.  Even  where  such  a  custom  is  proved 
the  proprietor  may  still  alienate  for  legal  necessity.  Gopal  Proaad  v.  Baghunath^ 
32  Cal.,  158. 
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in  Sartaj  Kuari's  case  that  the  Eajah  might  have  given 
away  any  part  of  his  estate  to  a  stranger,  he  could  equally 
do  so  by  a  will  and  therefore  the  plaintiff  had  no  title.  The 
question  arising  out  of  the  will  is  noticed  in  its  proper 
place  (post  §  418).  On  appeal  to  the  Privy  Council,  it  was 
of  course  impossible  to  contend  against  its  own  decision, 
but  it  was  argued  that  a  course  of  decisions  extending  over 
nearly  three-quarters  of  a  century,  even  assuming  them  to 
be  all  wrong,  had  created  a  new  state  of  things  on  the 
principle  Communis  ert'or  facit  legem,  which  the  Privy 
Council  would  not  disturb.  It  was  further  argued  that  the 
decisions  themselves  evidenced  a  custom  restricting  alien- 
ation by  the  possessor  of  an  impartible  estate  which 
attached  itself  to  every  such  estate,  and  therefore  brought 
it  within  the  exception  stated  by  the  Judicial  Committee 
in  Sartaj  Kuari's  case.  Both  these  contentions  were 
rejected.  As  to  the  former,  the  Committee  said  that  the 
series  of  Madras  decisions  had  varied  from  time  to  time  in 
the  grounds  upon  which  they  were  based,  and,  therefore 
**  in  their  Lordships*  opinion,  this  is  not  a  case  to  which 
they  should  apply  the  doctrine  that,  where  there  is  a  long 
course  of  decisions,  they  ought  not  to  be  reversed,  and  the 
law  thus  altered.  **  As  to  the  second  contention  the 
Committee  considered  that  this  was  not  a  case  of  an  ancient 
and  invariable  usage  modifying  the  common  law.  **  This 
custom  now  relied  upon  did  not  modify  the  law.  It  had 
no  force  independent  of  the  law.  There  is  no  proof  here 
of  any  custom  or  usage  against  alienation  which  the  Courts 
in  India  should  recognise  as  having  the  force  of  law  '*  {g)» 
Bight  to  object.  §  342.  Dispositions  of  property  by  a  father_can,  of 
course,  only  be  objected  to  by  those  who  have  a  joint 


(j)  Venkata  Surya  Mahipati  Bama  Krishna  Rao  v.  Ths  Court  of  TFardf, 
261.  A.,bd;  S.  C,  22  Mad.,  383;  af!g.  20  Mad.,  167.  These  deciBions  were 
received  with  such  diseatisfaction  in  Madras,  that  the  Local  Legialature  in- 
tervened, and  practically  repealed  them  as  regards  that  Presidency  (Madra 
Acts  II  of  1902,  II  of  1903,  II  of  1904).  Independently  of  leginlation,  the  effect  of 
the  Allahabad  and  Madras  rulingR.  as  regards  transactions  entered  into  before 
they  were  passed,  has  been  much  attenuated  by  the  recent  decision  of  the 
Judicial  Committee  in  Abdul  Abim  Khan  v.  Appayasami  Naicker^  81 1.  A.,  1  ; 
B.  C,  27  Sad.,  131. 
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interest  with  him  in  the  property,  either  by  joint  acquisi- 
tion, or  by  birtli.  Where  the  obiection  is  based  on  the 
latter  ground,  it  is  necessary  to  show  that  such  an  interest  infcereet  by 
vested  in  the  objector  at  his  birth,  or  by  his  birth.  There- 
fore, a  son  cannot  object  to  alienations  validly  made  by 
his  father  before  he  was  born  or  begotten,  because  he  could 
only  by  birth  obtain  an  interest  in  property  which  was 
then  existing  in  his  ancestor.  Hence,  if  at  the  time  of  the 
alienation  there  had  been  no  one  in  existence  whose  assent 
was  necessary,  or  if  those  who  were  then  in  existence  had 
consented,  he  could  not  afterwards  object  on  the  ground 
that  there  was  no  necessity  for  the  transaction  (h) .  Where, 
however,  the  father  had  contracted  to  sell  family  land,  of 
which  he  was  not  in  possession,  as  soon  as  he  obtained 
possession,  and  after  the  contract,  but  before  possession,  a 
son  was  born,  it  was  held  that  a  decree  for  specific  per- 
formance was  not  bmding  on  the  son,  who  had  not  been 
made  a  party  to  the  suit.  The  Court  held  that  the  same 
decision  would  have  been  proper  in  the  case  of  a  son  bom 
after  contract  for  sale,  but  before  actual  transfer  (i).  On 
the  other  hand,  if  the  alienation  was  made  by  a  father  with- 
out necessity,  and  without  the  consent  of  sons  then  living, 
it  would  not  only  be  invalid  against  them,  but  also  against 
any  son  born  before  they  had  ratified  the  transaction  ;  and 
no  consent  given  by  them  after  his  birth  would  render  it 
binding  upon  him  (k).  In  one  case  the  pundits  advised 
the  Madras  Sudder  Court  that  the  rule  as  to  the  rights  of 
sons  extended  so  far,  that  a  man  "  had  not  the  power  to 
dispose  of  all  his  property  so  long  as  he  was  able  to  beget 
children,  but  that  he  might  alienate  a  small  portion  of  the 
same,  if  by  so  doing  he  did  not  deprive  his  issue  then  born, 
or  that  might  be  born  to  him,  of  the  means  of  support  '*  (I). 

{h)  Jado  V.  Mt.  Banee,  6  N.-W.  P.,  113 ;  Raja  Bam  Tewary  v.  Luchmun,  8 
Suth.,  16,  21 ;  Gvrdliaree  Lall  v.  Kanioo  Lall,  1  I.  A.,  321 ;  S.  0  ,  16  B.  L.  R., 
187 ;  S.  • :.,  2-2  Suth.,  56.  A  mere  right  to  bring  a  sait,  or  to  make  a  representa^ 
lion  to  Government  for  the  enlargement  of  a  grant,  on  the  ground  of  fraud,  is 
not  Buch  a  right  as  vests  in  a  son  by  birth.  Chaudhri  XJjagar  v.  Chaudhri 
Pitam,  8  I.  A.,  190;  8.  C,  8ub  nomine,  Vjaaar  v.  Pttam,  4  All..  120. 

(t)  Ponnambala  v.  Sundarappatyar,  20  Mad.,  364. 

(k)  Hv/rodoot  v.  Beer  Naram,  11  Suth.,  480. 

({)  Soohhaputten  y.  Jungameeah,  Mad.  Dec.  of  1861,  8. 

29 
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Adopted  son. 


Alienation 
after  authority 


This  futwah  evidently  rested  on  a  text  of  Vyasa  cited  in 
the  Mitakshara  (I,  i.,  §  27)  :  '*  They  who  are  born,  and 
they  who  are  yet  unbegotten,  and  they  who  are  still  in  the 
worab,  require  the  means  of  support.  No  gift  or  sale 
should  therefore  be  made.  '*  But  this  text,  so  far  as  it 
applies  to  sons  yet  unbegotten  was  treated  by  the  Madras 
High  Court  as  merely  a  moral  precept,  and  they  held 
that  the  rights  of  an  unborn  son  only  extended  to  the 
case  of  one  who  was  in  the  womb  at  the  time  of  the 
transaction  complained  of  (m).  Whether  a  son  could  defeat 
an  alienation  for  value  made  when  he  was  in  gremio 
matris,  as  he  could  a  gift  or  devise,  was  a  point  which, 
after  some  indecision,  the  same  Court  has  finally  settled  in 
favour  of  the  son  (n). 

I§  343.  An  adopted  son  stands  in  exactly  the  same 
position  as  a  natural-born  son,  and  has  the  same  right  to 
object  to  his  father's  alienations.  In  two  cases  pundits 
have  relied  on  the  above  text  of  Vyasa,  as  enabling  a  son 
who  had  been  adopted  under  an  authority  from  the  father 
to  set  aside  alienations  made  by  the  father  himself,  before 
the  adoption,  but  after  the  authority  ;  the  ground  being 
that  the  possession  of  an  authority  to  adopt  by  the  widow 
was  equivalent  to  a  pregnancy  (o).  But  this  principle 
must  now  be  taken  as  being  overruled  (p),  and  there  can 
be  no  doubt  that  the  interest  of  an  adopted  son  arises  for 
the  first  time  on  his  adoption,  and  that  he  cannot  after 
his  adoption  set  aside  any  transaction  which  was  valid 
when  it  took  place,  at  all  events  as  against  his  adopting 
father  (q). 

(m)  Yekeyamian  v.  Agniswarian,  4  Mad.  H.  C,  807.  See  Parichat  v.  Zalim^ 
1  I.  A.,  169,  where  the  Privy  Council  declined  to  pronounce  upon  the  point  and 
Balwayit  Singh  v.  Bani  Kishori,  26  1.  A.,  64,  p.  66;  S.  C,  20  All.,  967,  p.  285, 
where  the  Privy  Council  refused  to  appljr  the  texts  against  alienation  to  the  case 
of  unbegotten  children,  post  §  344. 

(n)  Minakahi  v.  Virapjya^  8  Mad.,  89;  Sabapathi  v.  Soma$undaram^  16 
Mad.,  76. 

(o)  Bam  Kisken  v.  Aft.  Stri  Muttee,  3  S.  D.,  367  (489,  495);  Nagaluichmte^. 
QopoOy  6  M.  I.  A.,  320,  and  per  curiam^  Durma  v.  Coomara,  Mad.  Dec.  of 
1862,  117. 

(p)  See  ante  §  197,  198. 

Iq)  Sudanund  Soorjoomonee,  11  Suth.,  486;  Bambhai  t.  Laktkman,  5 
Bom.,  680. 
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§  344.  A  father  who  is  separated  from  his  sons  can,  of  Separate  pro- 
course,  dispose  at  pleasure,  not  only  of  his  share,  but  of  all        ^' 
property  acquired  after  partition  ;  since  as  to  the  former 
the  sons   have  relinquished   the  rights  they  obtained  by 
birth,  and   as  to   the   latter   they  never   had  any   such 
rights  (r).  Primd  facie  one  would  imagine  the  same  rule 
must  apply    as  to    self-acquisition,  and    on    the    same 
grounds.  Self-acquisition  ex  vi  termini  does  not  belong  to  Seif-aoquiai- 
the  co-heirs  (s),  and  m  one  passage  Vijnanesvara  expressly 
states  that   **  the   son   must   acquiesce   in   the  father's 
disposal  of  his  own   self -acquired   property  "  {^).     In  an 
earlier  passage,  however,  he  states   that  the   father  **  is 
subject  to  the  control  of  his  sons  and   the  rest,  in  regard  Seif-acooired 
to  the  immovable  estate,  whether  acquired  by  himself,  or  periy.^*  ^^'^ 
inherited  from  his  father  or  other  predecessor,''  citing  as 
an  authority  the  text  of  Vyasa  above  quoted  (w).     Hence, 
a  conflict  of  decision  has  arisen  as  to  whether  self-acquired 
immovables  are  absolutely  at  the  father's  disposal,  or  not. 
In  Madras  it  has  been  held  that  they  are   not,  and  in 
this  opinion  Mr.  Colebrooke  and  Sir  Thomas  Strange 
concur  (tj).    There  is  also  a  decision  of  the  High  Court  of 
the  North- West  Provinces  to  the  same  effect   (w).     In 
Pondicherry  the  law  was  laid  down  in  1859  without  any 
restriction  that  a  father  could  dispose  absolutely,   at  his 
own  pleasure,  of  all   his  self-acquired   property,  movable 
or  immovable,  even  as  against  his  children.    Subsequently 
the  Courts   appear  to   have   leant   to    the   rules   which 
prohibit  a  father   absolutely   to   disinherit   his  children, 
or  to  make  an    unequal  partition  among  them.     They 
then    set   themselves   to    fix   what    was   the   disposable 


(r)  Narada,  xiii.,  §  43;  Vivada  Chinlamani,  314;  Mitakshara,  i.,  1,  §  80; 
Juvav  V.  Jakif  Mad.  Dec.  of  1862,  1.     See  as  to  the  early  law,  ante  §  236. 

(a)  Mitakshara,  i.,  4,  S  1,  2. 

{t)  Hitakshara,  i.,  5,  §  10. 

(h)  Mitakshara,  i.,  1,  §  27;  ante  §  842.  See  the  earlier  law  disouHsed,  ante 
S  257, 258. 

{v)  1  Stra.  H.  L.,  261 ;  2Stra.  H.  L.,  436—441, 450;  Muttumaran  v  Lakskmi, 
Mad.  Dec.  of  1860,  227;  Komala  v.  Qangadheray  Mad.  Dec.  of  1862,  41.  See 
Meenatchee  v.  Chetumhra^  Mad.  Dec.  of  1853,  61;  per  curiam,  Tara  Chand  v. 
Beeh  Bam,  3  Mad.  H.  C,  65. 

{w)  Madhaaookh  v.  Budree,  1  N.-W.  P.,  163. 
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fraction    of   his  property   which  was  excluded   from  this 
\  rule,  and  they  ended  by  fixing  it  arbitrarily  at  one-eighth, 
the  rights   of    his   family   being    available   against    the 
residue  (x).     On  the   other  hand,  Mr.  W.  MacNaghten 
says,  in  speaking  of  a   father's  powers,  "  with  respect  to 
real  property  acquired  or  recovered  by  the  occupant,  he 
is  at  liberty  to  make  any  alienation  or  distribution  which 
he    may    think   fit,    subject  only   to    spiritual    respon- 
sibility **  (y).     And  this  was  expressly   determined   to  be 
the  law  by  the  High  Court  of  Bengal  on  a  full  examin- 
ation of  all  the  native  texts.     They  said  that  **  the  appa- 
rent conflict  between   the  passages  of  the   Mitakshara  is 
reconciled,   if  the  right  of   the  sons  in   the  self-acquired 
property  of   the  father   is  treated  as  an   imperfect    right 
incapable   of  being   enforced"  {z).     The  Vivada  Chin ta- 
mani,   which  is  the  ruling  authority  in  the    Mithila,  but 
which  is   really  little  more  than  a  compendium  of  the 
Mitakshara,  states  without  any  exception  that  a  father 
may  dispose  of  his  self-acquired  property  at  his  pleasure, 
and  this  has  been   affirmed  to  be  the   law  of  that  district 
by  the  Privy  Council,  and  was  assumed  to  be  the  law  on 
appeal  from  the    Sudder  Court  of  the   North- West   Pro- 
vinces (a).     The  same    rule  has  been   laid  down  by   the 
High   Courts   of   Bombay,   Allahabad   and   Madras  (6). 
Finally  the  case  came  on  for  direct    decision  on   appeal 
from   the  High    Court  of   Allahabad,  and  the    Judicial 
Committee,  on  a  review  of  all  the  texts  and  rulings,  held 
that   the  fat-herof  an  undivided   family  subject  to  the 
I  Mitakshara  law,   had  full  power  of   disposition   over  his 

(«)  Sorg  H.  L..  196-199. 

ly)  1  W.  MacN.,  2  cited  with  approval  in  the  Privy  Council,  but  as  to  a 
different  point ;  Gopeekrist  v.  Oungaperaaud,  6  M.  I.  A .,  77.  See,  too,  Rungamm 
V.  Atchama,  4  M.  I.  A.,  1,  108:  S.  C,  7  Suth.  (P.  C),  57. 

(«)  Muddun  Oopal  v.  Bam  Buk$h,  6  Suth.,  71 ;  Ojoodhya  v.  Bamtarun^  t6., 
77;  Bajaram  Tewary  v.  Luchmun^  8  Suth.,  16;  Sudanund  v.  Soorjo  Monet, 
11  So&.,  436. 

(a)  Vivada  Chintamani,  76,  229,  but  see  p.  309;  Bishen  Perkash  v.  Bawa, 
iP.  C),  12B.L.  R.,430;  S.  C,  20  Suth.,  137;  affirming  the  decision  of  the  lower 
Court,  10  Sntii.,  287,  from  which  it  appears  that  the  pronerty  in  dispute  was 
immovable.    Nana  Nurain  v.  Huree  Punth^  9  M.  I  A  ,  96, 121. 

(6)  Gangahai  v.  Vamanajh  2  Bom.  H.  C,  818;  Siial  v.  Madho,  1  All.,  394 ; 
Suhbayyay.  Surayya  10  Mad.,  261. 
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self -acquired  immovable  property.  They  said  of  the  con- 
flicting texts  of  the  Mitakshara  "  all  these  old  text  books 
and  commentaries  are  apt  to  mingle  religious  and  moral 
considerations,  not  being  positive  laws  with  rules  intended 
for  positive  laws.  It  is,  as  their  Lordships  think,  the 
most  reasonable  inference  that  the  precepts  in  Mit,,  I, 
sect.  1,  belong  to  the  former  class  of  precepts,  and  those 
of  Sections  4  &  5  to  the  latter  "  (c).  And  similarly  a  man 
is  at  perfect  liberty  to  dispose  of  property  which  he  has 
inherited  collaterally,  or  in  such  a  mode  that  his  descen- 
dants do  not  by  birth  acquire  an  interest  in  it   (d).     And  Persons  who 

have  no  interest 

whatever  be  the  natm-e  of  the  property,   or  the   mode  m  by  birth, 
which  it  has  been  acquired,  a   man    without   issue   may  il 
dispose  of  it   at  his  pleasure,  as   against    his   wife,  or   ' 
daughters,  or   his  remote   descendants,  or  his   collateral 
relations  (e) .  Of  course,  as  regards  collaterals,  it  is  assumed 
that  it  has  not  been  acquired  by  him  in  such  a  way  as  to 
make  them  coparceners  with  him  in  respect  of  it  (/). 

§  345.  Any  want  of  capacity  on  the  part  of  the  father  Consent 
to  alienate  the  family  property  may  be  supplied  by  the 
consent  of  the  coparceners.  Such  consent  may  either  be 
express,  or  implied  from  their  conduct  at  or  after  the  time 
of  the  transaction  {g).  Where  the  property  is  invested 
in  trade,  or  in  any  other  mercantile  business,  the  manager 
of  the  property  will  be  assumed  to  possess  the  authority 
usually  exercised  by  persons  carrying  on  such  business  (h) . 
And,  of  course,  ratification  will  supply  the  want  of  an 
original  consent ;  such  a  ratification  will  be  inferred  where 

(c)  Rao  Balwant  Singh  v.  Rani  Keshori,  2C  I.  A.,  54,  p.  67 ;  S.  C,  20  All.,  267. 

(d)  See  ante  §  275;  Jugmohfuidas  v.  Munguldaa,  10  Bom.,  528. 

(«)  Mulras  v  Chalekany,  '1  M.  I.  A.,  54  ;  Nagalutchmee  v.  Oooee,  6  M.  1.  A., 
309 ;  Narottnm  v.  Narsaiidns,  3  Bom.  H.  C.  (A.  C.  J.),  6;  Ajnodhia  v.  Kashee, 
4  N.-W.  P.,  31.  These  were  all  cases  of  wills,  which  of  course  are  less  favoured 
thd,n  aliemvtions  inter  vivos. 

(/)  Tayuinaiia  v.  Perumal,  I  Mad.  H.  C,  51. 

(g)  Aramuga  v.  Ramasami,  Mod.  Dec.  of  1860, 25S;  Vittalv.  Ananta,  Mad. 
Dec.  of  IS61.  37;  Virasami  v.  Varada,  ib.,  146;  Miller  v.  Runganath,  12Cal., 
389.  See  as  to  the  presumption  arising  from  the  fact  that  the  father  has  been 
sued  upon,  and  has  properly  defended  the  interests  of  the  family  as  regards  a 
particular  transaction  and  that  the  sons  have  been  aware  of  the  litigation. 
Kunjan  Chettt  v.  Sidda  Pillai,  22  Mad.,  461. 

(h)  Bemtnola  v.  Mohun,  5  ChI.,  792;  Samalhhai  v.  Sonteshvar^  5  Bom.,  38; 
in  re  Haroon  Mohamad,  14  Bom.,  189,  p.  194 ;  ante  §  333. 
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a  son,  with  full  knowledge  of  all  the  facts,  takes  posses- 
sion of,  and  retains  that  which  has  been  purchased  with 
the  proceeds  of  the  property  disposed  of  (i).  Whether  the 
consent  of  all  the  coparceners  is  necessary  will  depend 
upon  the  question,  which  will  be  discussed  hereafter,  as  to 
the  power  of  one  of  several  to  dispose  of  his  share  (§  353). 
If  it  is  the  law  that  he  can  do  so,  then,  of  course,  the 
consent  of  some  would  bind  their  own  shares,  though  not 
the  shares  of  the  dissenting  members.  If  the  contrary  is 
the  law,  then  the  consent  of  all  would  be  required  to  give 
any  validity  to  the  transaction  (k).  Where  a  grandfather 
alienates  with  the  consent  of  his  son,  that  consent  binds 
an  after-born  grandson.  But  where  the  grandson  is 
already  in  existence,  and  has  taken  a  vested  interest,  his 
father's  consent  would  not  of  itself  bind  him  (Z). 

NeoeBgity.  §  346.  Circumstances  of  necessity  will  also  justify  a 

father,  as  head  of  the  family,  in  disposing  of  any  part  of 
the  family  property.  In  the  Mitakshara  the  explanation 
which  follows  the  text  of  Vyasa — "  Even  a  single  in- 
dividual may  conclude  a  donation,  mortgage,  or  sale  of 
immovable  property,  during  a  season  of  distress,  for  the 
sake  of  the  family,  and  especially  for  pious  purposes" — 
seems  to  limit  this  authority  to  cases  where  the  other 
coparceners  are  minors  and  incapable  of  giving  their 
consent  (m).  And  it  has  been  held  in  Bengal  that  the 
consent  of  those  who  are  of  age  cannot  be  dispensed  with, 
even  where  the  transaction  is  for  the  benefit  of  the 
family  (n).  The  contrary,  however,  was  held  in  other 
cases,  and  seems  to  have  been  Mr.  Colebrooke's  opinion  (o). 


(t)  Gungahai  v.  Vonianaji,  2  Bom.  H.  ('.,  318 ;  per  ettriam,  Modhoo  Dyal  v. 
Kolbur,  B.  L.  R.,  ^up.  Vol.,  1020;  S.  «  .,  9  Suth.,511. 

{k)  See  a  case  where  the  conseot  of  one  member  was  ^ven  on  the  understand- 
ing that  the  otherft  would  also  consent.  Sivasami  v.  Sevugan^  26  Mad.,  889. 

{I)  Buraik  v.  Oreedharee,  9  Suth.,  337,  where  the  second  proposition  seems 
to  follow  from  the  statement  that  the  grandson,  if  alive  at  the  alienation,  would 
have  had  a  cause  of  action,  notwithstanding  his  fathers  consent. 

(m)  Mitakshara,  i.,  1,  §  28.  29. 

(n)  Muthoora  v.  Bootun,  13  Snth.,  30,  ace.  1  Stra.  H.  L.,  20,  ante  S  810. 

(o)  Jugaurttath  v.  Doobo,  14  Suth.,  80;  2  Stra.  H.  L  ,  340,  848;  DUhambhur 
V.  Sud<uneeb,  1  Suth.,  96,  per  Muttusawvty  Iyer,  J.,  Pmniappa  v.  Pappuvay- 
y angary  4  Mad.,  p.  18. 
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The  whole  current  of  authorities  appears  to  support  the 
view  that  the  manager  of  the  family  property  has  an 
implied  authority  to  do  whatever  is  best  for  all  concerned, 
and  that  no  individual  can  defeat  this  power  merely  by 
withholding  his  consent.  He  can  refer  a  partition  to 
arbitration,  and  the  award,  if  in  other  respects  valid, 
will  bind  the  family  (p).  His  authority,  however,  only 
extends  to  the  family  property.  His  contracts  within  his 
authority  bind  the  entire  family  property,  bat  they  impose 
no  personal  liability  upon  any  who  do  not  sign  them,  or 
upon  their  separate  property  {q).  The  powers  of  the 
manager  of  a  Hindu  estate  were  very  fully  considered  by 
the  Privy  Council  in  a  case  which  is  always  referred  to  as 
settling  the  law  on  the  subject  (r).  That  was  the  case  of 
a  mother  managing  as  guardian  for  an  infant  heir.  Of 
course,  a  father,  and  head  of  the  family,  might  have 
greater  powers,  but  could  not  have  less,  and  it  has  been 
repeatedly  held  that  the  principles  laid  down  in  that  Hunoomftnper- 
judgment  apply  equally  to  fathers,  or  other  joint  owners^  saad'goaBe. 
when  managing  property  governed  by  the  Mitakshara 
law  (s).  Their  Lordships  said  (p.  436)  :  "  The  power  of 
the  manager  for  an  infant  heir  to  charge  an  estate  not  his 
own  is,  under  the  Hindu  law,  a  limited  and  qualified  power. 
It  can  only  be  exercised  rightly  in  case  of  need,  or  for  the 
benefit  of  the  estate.  But  where,  in  the  particular  in- 
stance, the  charge  is  one  that  a  prudent  owner  would 
make,  in  order  to  benefit  the  estate,  the  bonn  fide  lender 
is  not  affected  by  the  precedent  mismanagement  of  the 

( p)  Jagannath  v.  Mannu  Lai,  16  All ,  231 ;  Oharibullah  v.  Khalak,  30 1.  A., 
165:  C.  E.,  25  All..  407. 

{q)  Chalamayya  v.  Varadayya,  22  Mad.,  166. 

ir)  Hanoomanpersaud  v.  Mt.  Babooee,  6  M.  I.  A.,  393;  S.  C  ,  18  Suth.,  81, 
note.  The  snmu  rules  apply  to  the  case  of  one  who  is  de  far.to,  though  not  de 
jure  manager,  ibid.^  Ai?. ;  Sheo  Shnnker  v.  Ram  Shewak,  24  Cal  ,  77.  See  as  to 
the  position  of  one  who  deals  with  the  holcier  of  nn  impartible  estate,  aw^«§339. 

is)  Deotaree  v.  Damoodhur,  S.  D.  of  1869,  1643;  Tandavaraya  y.  Valli,  1 
Mad.  H.  C,  398;  Soorendrn  \.  Nui'dun,  -21  Suth.,  196;  to  widows  in  dealing 
with  their  limited  estate  Knmeswar  v.  Run  Bahadoor,  h  I.  A.,  8;  Lain  Amar- 
nnthv.  AehanKuar.  191.  A.,  196;  S.  C,  14  All.,  420;  Maheahar  Bakshw  Ratan 
Singh,  23  I.  A.. 67;  S.  C,  23  Cal.,  766;  Chotiramy.  Narayandas,  11  Bom.,  606. 
As  to  alienations  by  manager  for  idol,  Konwar  Doorganath  v.  Ramchunder.  4 
I.  A.,  62,  p.  63.  The  manager  for  a  lunatic  has  the  same  power.  Goureenath  v. 
Collector  of  Monghyr,  7  Suth.,  6. 


Digitized  by 


Google 


456  ALIENATIONS   BY   FATHER.  [CHAP.  X, 

estate.  The  actual  pressure  on  the  estate,  the  danger  to 
be  averted,  or  the  benefit  to  be  conferred  upon  it,  in  the 
particular  instance,  is  the  thing  to  be  regarded  (t).  But, 
of  course,  if  that  danger  arises,  or  has  arisen,  from  any 
misconduct  to  which  the  lender  is  or  has  been  a  party,  he 
cannot  take  advantage  of  his  own  wrong,  to  slipport  a 
charge  in  his  own  favour  against  the  heir,  grounded  on  a 
necessity  which  his  wrong  has  helped  to  cause  ;  therefore 
the  lender  in  this  case,  unless  he  is  shown  to  have  acted 
mala  fidcy  will  not  be  affected,  though  it  be  shown  that, 
with  better  management,  the  estate  might  have  been  kept 
free  from  debt.  Their  Lordships  think  that  the  lender  is 
bound  to  enquire  into  the  necessities  for  the  loan,  and  to 
satisfy  himself  as  well  as  he  can,  with  reference  to  the 
parties  with  whom  he  is  dealing,  that  the  manager  is 
acting  in  the  particular  instance  for  the  benefit  of  the 
estate  (m).  But  they  think  that  if  he  does  so  enquire, 
and  acts  honestly,  the  real  existence  of  an  alleged  sufficient 
and  reasonably  credited  necessity  is  not  a  condition 
precedent  to  the  validity  of  his  charge  (v),  and  they  do  not 
think  that  under  such  circumstance  he  is  bound  to  see  to 
the  application  of  the  money  (w).  It  is  obvious  that 
money  to  be  secured  on  any  estate  is  likely  to  be  obtained 

{t)  See  Deotaree  v.  Damoodhur,  ub.  8vp.  A  mere  manager  cannot  revive  or 
pay  time  barred  debts,  except  against  himself,  and  h  fortiori  could  not  pledge  or 
sell  the  estate  on  their  account.  Chinnaya  v.  Gurunatltam^  5  Mod.,  169 ;  Dinkar 
y.  Appaji,  20  Bom.,  155.  But  it  is  said  that  a  >vidow  may  do  so  as  regards  debts 
of  her  husband,  post  §  634.  It  is  within  the  power  of  a  manager  or  guardian 
to  continue  to  pay  interest  upon  b  debt  which  is  not  ba:  rf»d  or  to  acknowledge 
its  existence,  though  the  effect  of  such  an  act  is  logivea  fresh  starting  point  for 
the  statute.  Appti  Row  v.  Venkanna,  14  Mysore,  107;  Basalingappa  v. 
Ourusanthappa,  16  Mysore,  38;  Bhoaker  Tatya  v.  Vijaialy  17  Bora  ,  512. 

(m)  See  Nowrutton  v.  Baboo  Bouree,fySvith.,  193;  Periab  Bahadur  v.  Chitpal 
Sing\  191.  A.,  38 ;  Lala  Amarnath  v.  Ackon  Kuar,  19  I.  A.,  196;  ».  C.  14  All., 
420.  He  is  not  bound  to  inquire  into  the  causes  which  produced  the  necessity, 
Mohabeer  v.  Joobha,  1 6  Suth,  221 ;  S.  C,  8B  h.  B.,  88;  Sheoraj  v.  Nukched^, 
14  Suth.,  72.  A  8tni!iger  purchasing  from  a  guardian  who  sells  or  mortgages 
under  the  authority  of  the  Court,  given  under  Act  XL  of  1858,  §  18  (Ben^— 
Minors),  is  protected  unless  he  himself  hns  been  guilty  of  actual  fraud.  Stkher 
Ohutid  V.  Dulputty,  6  C^al  ,  363.  And  see  Act  V  of  lb81,  §  90  (Probate  and 
Administration),  as  to  the  powers  of  alienation  of  an  executor  by  leave  of  the 
Court. 

(v)  See  Soorendro  v.  Nundun,  21  Suth.,  196;  Batnam  v.  Oovindarajulu^ 
2  Mad.,  839. 

\w)  See  Sundarayan  v.  Sitaramayan,  Mad.  Dec  of  1861,  1,  where  the  head 
of  the  family  misappropriated  the  money  which  he  had  raised. 
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upon  easier  terms  than  a  loan  which  rests  on  mere 
personal  security,  and  that,  therefore,  the  mere  creation  of 
a  charge  securing  a  proper  debt,  cannot  be  viewed  as 
improvident  management ;  the  purposes  for  which  a  loan 
is  wanted  are  often  future,  as  respects  the  actual  appli- 
cation, and  a  lender  can  rarely  have,  unless  he  enters  on 
the  management,  the  means  of  controlling  and  directing 
the  actual  application.  Their  Lordships  do  not  think 
that  a  bond  fide  creditor  should  sufifer  when  he  has  acted 
honestly  and  with  due  caution,  but  is  himself  deceived.*' 

§  347.  The  case  before  the  Privy  Council  was  one  of  f'Ji^g*^.^'"*^' 
mortgage  and  not  of  sale.  But  it  is  evident  that  the  same 
principles  would  apply  in  either  case.  A  prudent  manager 
should,  of  course,  where  it  is  possible,  pay  off  a  debt  from 
savings  rather  than  by  a  sale  of  part  of  the  estate  (a:),  and 
it  might  be  more  prudent  to  raise  money  by  mortgage  than 
by  sale.  On  the  other  hand,  where  the  mortgage  was  at 
high  interest,  it  might  be  more  prudent  to  sell  than  to 
renew  (y).  In  every  case  the  question  is  one  of  fact, 
whether  the  transaction  was  one  which  a  prudent  owner, 
acting  for  his  own  benefit,  would  enter  into.  A  sale  of 
part  of  the  property  in  order  to  raise  money  to  pay  off 
debts  which  bound  the  family,  or  to  discharge  the  claims 
of  Government  upon  the  land,  or  to  maintain  the  family, 
or  to  perform  the  necessary  funeral  or  marriage  or  family 
ceremonies,  would  be  proper  if  it  was  prudent  or 
necessary  (z).  And  where  there  are  binding  debts,  which 
cannot  otherwise  be  met,  a  sale  will  be  justifiable  to  pay 

(X)  Bukahuv  v.  Donlhin,  3  B    L.  R.  (A.  C.  J.),  423;  S.  C,  12  Suth.,  337. 

{y)  Muthoora  v.  Bootun,  13  Suth.,  30.  Whether  there  is  h  necessity  for 
borrowing  at  an  unusually  high  rate  of  interest  is  itself  a  matter  to  which  the 
lender  should  apply  his  mind,  and  the  Court  may  reduce  the  interest  while 
affirming  the  loan.  Hurronath  Boy  v.  Bundhir  Singh^  18  I.  A.  1 ;  S.  C,  J8 
Cul.,  3U. 

(z)  Bishambhur  v.  Sudasheeb,  1  Suth.,  t)6;  Sacaram  v.  Luicumabai.  Perry, 
O.  C,  129;  Saravanav  Muttayi,  6  Mad  H.  C,  871;  Babaji  w  Krishnqji,  2 
Bom.,  666 ;  Narsimmiah  v,  Narasiah^  8  Mj'sore,  71.  See  Kullarv.  Modh^Dhyalt 
5  Wym.,  28,  where  it  is  said  the  transaction  must  be  necessary,  and  not  merely 
advant^eoas.  The  marriage  expenses  of  a  daughter's  son  are  not  a  valid  chargo 
on  Bhe  family  property.  Asivatia  v.  Subbaroya^  2  Mysore  Oh.  Ct.,  62.  Nor 
apparently  the  maintenance  of  an  illegitimate  daughter,  Parvati  v.  Ganpatrao, 
18  Bom.    177. 
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them  off,  even  though  there  was  no  actual  pressure  at 
the  time  in  the  shape  of  suits  by  the  creditors  (a).  For 
the  manager  is  not  bound,  and  indeed  ought  not,  to  put 
the  estate  to  the  expense  of  actions.  A  fortiori^  of  course, 
such  dealings  will  be  justified  where  there  are  decrees  in 
existence-,  whether,  ex  parte  or  otherwise,  which  could  at 
any  moment  be  enforced  against  the  property  (b).  And 
the  same  circumstances  which  would  justify  the  sale  of 
part,  might  justify  the  sale  of  the  whole  property,  though 
probably  a  very  strong  case  would  have  to  be  made  out. 

Anoertna  debts.  §  348.  It  must  be  owned  that  the  principle  of  the  Mitak- 
shara  that  sons  have  a  right  to  control  their  father  in  the 
alienation  of  the  family  property,  is  almost  nullified  by  the 
other  principle  that  they  are  bound  after  his  death  to  pay 
his  debts,  even  though  contracted  without  necessity  ;  and 
by  the  logical  extension  of  that  prmciple,  recently  laid 
toSii  tiwtisf '  ^^^^  ^y  *h^  Privy  Council,  that  the  father  is  entitled  to 
his  own  debts,  sell  the  family  property  in  order  to  pay  of  his  own  debts^ 
which  were  not  contracted  for  the  benefit  of  the  family, 
but  which  the  sons  would  be  under  moral  obligation  to 
discharge  (c).  The  mode  of  reconciling  what  is  now^ 
undoubtedly,  a  conflict  of  principles,  may  perhaps  be 
sought  by  tracing  back  the  law-  to  a  time  when  no  such 
conflict  existed.  While  the  family  continued  in  what  I 
have  called  (§  230)  its  Patriarchal  State,  the  head  of  the 
family  was  not  merely  the  manager  of  a  partnership ;  he 
was  the  autocratic  ruler  of  the  family  and  of  its  posses- 
sions. Its  property  was  his  property.  His  debts  were  its 
debts.  Probably  it  would  seldom  happen  in  a  primitive 
state  of  society  that  any  debts  would  be  incurred  which 
would  require  a  sale  of  the  property,  but  such  a  sale,  if 
necessary,  would  be  within  the  fxmctions  of  the  head  of 
the  house.     If  he  died  leaving  debts  xmpaid,  they  would  be 


(a)  Kaihuv  v.  Roop  Singh,  3  N.-W.  P.,  4. 

(6)  Purmcasur  v.  Mt.  Ooolbee,  tl  Suth.,  446;  Sheoraj  v.  Nnkchedee,  14 
8uth.,  72. 

(c)  GirdhareeLally.KantooLall,!  I.  A.,  821 ;  S.  C.  14  B.  L  R.,  187;  S  C, 
22  Suth.,  56,  ante  i  309. 
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discharged  by  the  survivors,  without  any  enquiry  whether 
they  had  been  contracted  for  the  joint  benefit,  or  for  the 
special  purposes,  of  the  original  debtor.  The  notion  of  a 
religious  as  well  as  a  civil  obligation  to  pay  debts  evidences 
the  introduction  of  Brahmanical  theories  into  a  law  which 
was  previously  founded  upon  merely  natural  justice.  The 
kindred  theory  that  the  soul  of  a  deceased  debtor  could  not 
find  repose  till  his  debts  were  discharged  probably  grew  up 
still  later.  The  religious  theory  of  obligation  could  well 
co-exist  with  the  civil  theory,  as  affording  an  additional 
sanction  for  a  liability  which  was  already  recognised.  The- 
antiquity  of  the  texts  which  state  this  religious  theory 
shows  that  it  had  sprung  up  before  the  family  bonds  were 
relaxed,  by  allowing  the  sons  to  possess  a  co-ordinate 
interest  in  the  property,  and  a  right  to  restrain  their 
father  in  his  dealings  with  it.  But  even  after  this  later 
development,  natural  equity  and  convenience  would  con- 
tinue to  attach  a  specially  binding  character  to  debta 
which  were  contracted  by  the  official  head  and  represen- 
tative of  the  family,  while  the  religious  obligation  would 
assume  greater  prominence  in  proportion  as  the  secular 
obligation  was  weakened.  The  tendency  would  be  to- 
reconcile  a  conflict  of  rights,  which  was  becoming  impor-  ' 
tant,  by  allowing  the  sons  to  restrain  their  father  in  his  \ 
dealings  with  the  property  before  they  matured  into  trans- 
actions which  conferred  rights  upon  others.  Where  such  | 
rights  had  been  created,  it  might  fairly  be  held,  if  a  struggle 
ensued  between  the  interest  of  a  son  in  the  paternal 
property  and  the  interest  of  a  creditor  or  a  purchaser  claim-  ' 
ing  by  virtue  of  the  father's  acts,  that  the  latter  interest 
should  prevail,  as  being  the  holder,  and  enforced  by  a  ' 
double  sanction.  Where  the  rival  interest  was  that  of  a 
collateral  coparcener,  who  was  under  no  religious  obliga-  ■ 
tion  to  discharge  the  liabilities  of  the  debtor,  a  contrary 
decision  would  result  (d). 


{d)  See  per  Mnthu%aicmy  Iyer,  J.,  Ponnappa  v.  Pappuvayyangar^  4  Mad.^ 
p.  33,  and  per  Turner^  C.  J.,  tbid.f  p.  i\  et  seq. 
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Pious  gifts.  Another  ground  upon  which  alienations  are  valid,  though 

made  without  necessity,  is  in  the  case  of  pious  gifts.  These, 
no  doubt,  were  looked  upon  by  the  Brahmans  as  being  of 
general  benefit  to  the  family  from  the  store  of  religious 
merit  which  they  procured.  The  subject  will  be  treated 
fully  in  the  chapter  on  religious  endowments  (§  434). 

Burthen  of  §  349.     Those  who  deal  with  a  person  who  has  only  a 

aitj.  ^  ^  limited  .interest  in  property,  and  who  professes  to  dispose 

of  a  larger  interest,  slvb  prima  facie  bound  to  make  out  the 
facts  which  authorise  such  a  disposition.  But  the  nature 
and  extent  of  the  proof  which  they  must  offer  will  vary 
according  to  the  facts  of  the  case.  In  Hurioomanpersaud's 
case,  it  was  contended  that  the  burthen  was  discharged  by 
showing  an  advance  to  the  manager,  and  the  factum  of  a 
Proof  of  neoes-  deed  by  him,  and  in  support  of  this  a  dictum  of  the  Agra 
Sudder  Court  was  quoted  (e).  Upon  this  the  Judicial 
Committee  remarked  :  **  It  might  be  a  very  correct  course 
to  adopt  with  reference  to  suits  of  that  particular  character, 
which  was  one  where  the  sons  of  a  living  father  were,  with 
his  suspected  collusion,  attempting,  in  a  suit  against  a 
creditor,  to  get  rid  of  the  charge  on  an  ancestral  estate 
created  by  the  father,  on  the  ground  of  the  alleged  mis- 
conduct of  the  father  in  extravagaixt  waste  of  the  estate. 
Now,  it  is  to  be  observed,  that  a  lender  of  money  may  rea- 
sonably be  expected  to  prove  the  circumstances  connected 
with  his  own  particular  loan,  but  cannot  reasonably  be 
expected  to  know,  or  come  prepared  with  proof  of,  the 
antecedent  economy  and  good  conduct  of  the  owner  of  an 
ancestral  estate,  whilst  the  antecedents  of  their  father's 
career  would  be  more  likely  to  be  in  the  knowledge  of  the 
sons,  members  of  the  same  family,  than  of  a  stranger  ; 

{e)  It  has  heen  laid  down  in  Bombay  that  there  ia  no  presumption  that  a 
loan  contracted  by  the  manager  has  been  contracted  for  «•  family  purpose.  Soiru  y. 
Narayanrao,  18  Bom.,  520.  Where,  however,  the  debt  is  the  balance  on  a  run- 
ning account  it  is  not  necessary  for  the  creditor  to  show  (he  purpose  for  which 
«ach  item  was  borrowed.  It  is  sufficient  to  show  that  the  family  was  in  a  chronic 
need  of  money  for  the  current  outgoings  o(  the  family  life,  or  its  tratlc  necesiiities« 
and  that  the  monies  were  advanced  on  the  representation  of  the  manager 
that  thev  were  needed  for  such  objects.  Krishna  Bamaya  v.  Va$ucUv,  21 
Bom    808. 
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consequently  this  dictum  may  perhaps  be  supported  on  the 
general  principle  that  the  allegation  and  proof  of  facts, 
presumably  in  his  better  knowledge,  is  to  be  looked  for 
from  the  party  who  possess  that  better  knowledge,  as 
well  as  on  the  obvious  ground  in  such  suits  of  the  danger 
of  collusion  between  father  and  sons  in  fraud  of  the  creditor 
of  the  former.     Their  Lordships  think  that  the  question 
on  whom  does  the  ontcs  of  proof  lie  in  such  suits  as  the 
present  is  one  not  capable  of  a  general  and  inflexible  answer. 
The  presumption  proper  to  be  made  will  vary  with  circum- 
stances, and  must  be  regulated  by  ^nd  dependent  on  them. 
Thus,  where  the  mortgagee  himself,  with  whom  the  trans- 
action took  place,  is  setting  up  a  charge  in  his  favour  made 
by  one  whose  title  to  alienate  he  necessarily  knew  to  be 
limited  and  qualified,  he  may  be  reasonably  expected  to 
allege  and  prove  facts  presumably  better  known  to  him  than 
to  the  infant  heir,  namely,  those  facts  which  embody  the 
representations  made  to  him  of  the  alleged  needs  of  the 
estate,  and  the  motives  influencing  his  immediate  loan  (/). 
It  is  to  be  observed  that  the  representations  by  the  man- 
ager accompanying  the  loan  as  part  of  the  res  gestce,  and  as 
the  contemporaneous  declarations  of  an  agent,  though  not 
actually  selected  by  the  principal,  have  been  held  to  be 
evidence  against  the  heir  ;  and  as  their  Lordships  are 
informed  that  such  primd  facie  proof  has  been  generally 
required  in  the  Supreme  Court  of   Calcutta,  between  the  BnrUien  of 
lender  and  the  heir,  where  the  lender  is  enforcing  his  ^"^' 
security  against  the  heir,  they  think  it  reasonable  and  right 
that  it  should  be  required.     It  is  obvious,  however,  that  it 
might  be  unreasonable  to  require  such  proof  from  one  not 
an  original  party,  after  a  lapse  of  time  and  enjoyment,  and 
apparent  acquiescence  ;  consequently,  if,  as  is  the  case  here 
as  to  part  of  the  charge,  it  be  created  by  substitution  of  a 
new  security  for  an  older  one,  where  the  consideration  for 
the  older  one  was  an  old  precedent  debt  of  an  ancestor  not 

(/)  As  to  the  case  where  a  suit  is  brought  by  the  heir  of  a  mortgagee  against 
reveraionary  heirs,  to  enforce  a  mortrjoge  by  a  widow.  See  Moheahar  Bakah  v. 
Bai<m  Singh,  2S  I.  A.,  57;  S.  C,  28  Cal.,  766. 
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previously  questioned,  a  presumption  of  the  kind  contended 
for  by  the  appellant  would  be  reasonable  **  (g).  It  appears 
to  have  been  the  intention  of  the  Legislature  to  summarise 
the  above  rulings  in  §  38  of  the  Transfer  of  Property  Act 
IV  of  1882.  **  Where  any  person,  authorised  only  under 
circumstances  in  their  nature  variable  to  dispose  of  im- 
movable property,  transfers  such  property  for  consider- 
ation, alleging  the  existence  of  such  circumstances,  they 
shall,  as  between  the  transferee  on  the  one  part  and  the 
transferor  and  other  persons  (if  any)  affected  by  the  trans- 
fer on  the  other  part,  be  deemed  to  have  existed,  if  the 
transferee,  after  using  reasonable  care  to  ascertain  the 
existence  of  such  circumstances,  has  acted  in  good  faith." 

m  case  of  §  350.  One  point  as  to  which  there  seems  at  first  to  be  a 

conflict  of  decisions,  is  as  to  the  amount  of  proof  incumbent 
upon  a  purchaser  under  a  decree,  or  upon  one  who  lends 
money  to  the  manager  of  an  estate  to  pay  off  a  decree,  or 
who  purchases  a  part  of  an  estate  from  the  manager  to 
supply  him  with  funds  for  that  purpose.  Is  the  production 
of  Bihondfide  decree  sufficient  of  itself  to  establish  a  case  of 
necessity;  or  is  it  incumbent  upon  the  purchaser  or  creditor 
to  go  further,  and  to  show  that  the  decree  was  passed  for  a 
purpose  which  would  bind  the  estate  ?  The  result  of  the 
decisions  appears  to  be,  that  the  party  who  relies  on  the 
decree  is  entitled  to  assume  that  it  was  properly  passed,  and 
that  everything  done  under  it  was  properly  done.  But  the 
extent  to  which  this  will  benefit  him  depends  upon  the 
nature  of  the  decree,  and  the  person  against  whom  it  was 
given,  and  upon  the  form  of  the  proceedings  taken  in 
execution  of  the  decree.     It  is  evident  that  a  decree  may 

(17)  Hunoomanpersaud  v.  Mt.  Bahooee^  6  M.  I.  A.,  i>p.  418-420;  S.  C,  18 
Suth.,  81,  note;  Tatidavaraya  v.  VaUi,  I  Mad.  H.  C,  398;  Vadaliv.  Manda, 
2  Mad.  H.  C,  407 ;  Saravana  v.Muttayi,  6  Mad.  H.  C,  371 ;  Lalla  Bunaeedhur 
V.  Koonwiir  JBindeserree,  10  M.  I.  A..,  454 ;  Maheshwar  Syiid  Tasoowarv.  Koonj 
Beharee,  3  N.-W.  P  ,  8;  Chowdhry  v.  Brojo  Soondur,  18  Suth.,  77;  Sikher 
Chund  V.  Dalputiyy  5  (Jal.,  363;  Makundi  v.  Sarabsukk,  6  All.,  417;  Lai  Singh 
V.  Deo  Narain,  8  All.,  279;  Gurasawmi  v.  Oanapathia,  5  Mad.,  837.  Where* 
son  attempts  to  defeat  an  aJienatioa  by  his  father,  or  to  escape  from  his  dobte  by 
alleging  immorality  or  illegality,  the  burthen  of  establishing  such  a  state  of  things 
rests  upon  him.    aubramaniya  v.  Sadativa^  8  Mad.,  75,  ante  §  303. 
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be  one  which  upon  its  face,  and  by  the  mere  fact  that 
it  was  passed,  binds  the  person  against  whom  it  is 
enforced.  Or  it  may  be  one  which  will  not  bind  him  un- 
less something  was  proved  in  the  course  of  the  case,  and 
that  something  may  or  may  not  have  been  proved.  Again  ; 
the  form  of  the  decree,  and  of  the  proceedings  taken  under 
it,  may  show  that  the  creditor,  while  only  suing  his  debtor 
by  name,  sued  him  as  the  representative  of  the  family,  in 
order  to  bind  its  property.  Or,  conversely,  it  may  appear 
that,  although  the  creditor  had  a  remedy,  which  he  might 
have  enforced,  against  the  whole  family  and  its  property, 
he  chose  to  restrict  his  claim  to  his  original  debtor  and  the 
interests  of  that  debtor.  Where  the  decree  is  against  a 
father,  it  conclusively  establishes  that  there  was  a  debt  due 
by  him,  and  as  against  his  issue,  unless  the  debt  is  founded 
on  immorality,  nothing  more  is  necessary.  It  is  not,  as 
we  have  seen,  necessary  to  show  that  the  debt  was  for  the 
benefit  of  the  family.  Where  property  is  sold  under  such 
a  decree,  "  the  purchaser  is  not  bound  to  go  back  beyond 
the  decree  to  ascertain  whether  the  Court  was  right  in 
giving  the  decree,  or  having  given  it,  in  putting  up  the 
property  for  sale  under  an  execution  upon  it  '*  (A).  And, 
of  course,  the  same  rule  would  apply  where  a  minor  sought 
to  set  aside  a  sale  made  by  his  guardian  in  order  to  pay  off 
a  decree  against  the  minor  himself  (i)  ;  or  where  the  trans-  TranBaotionB 
action  was  disputed  by  an  heir,  not  being  a  coparcener,  for  ^^^  ^^ 
he  is  bound  to  pay  the  debts  of  the  person  whose  estate  he 
takes  (§  327).  But  it  would  be  otherwise  where  the  decree 
was  given  against  a  simple  coparcener.     It  would  be  a 


{k)  Per  curiam,  Muddun  Thakoor  v.  Kantoo  Lai,  1  I.  A.,  821,  334  ;  S.  C,  14 
B.  L.  R.,  187;  S.  C,  22  Suth  ,  56,  ante  §§  813,  822;  Bhaghut  Perahad  v.  Mt. 
Girja  Koer,  15 1.  A.,  99 ;  S.  C,  15  Cal.,  317.  See  numerous  caecs  following  this 
decision  ;  Hhowna  v.  Boopkiskore,  5  N.-W.  P.,  89 ;  Budree  v.  Kantee,  23  Suth., 
260 ;  Kooldeep  r.  Bunjeef,  24  Suth.,  231  ;  Shen  Pfirshad  v.  Soorjbunsee,  t6.,  281 ; 
Burtoo  V.  Bam  Purtnessnr,  ib.,  864;  Anooragee  v.  Bhugohutty,  25  Suth.,  148  ; 
Bamsahoy  v.  Mohaheer,  ib.,  185  ;  Wajed  Hossein  v.  Nankoo,  i6.,  311  ;  Luchmi 
V.  Asman,  2  Cal.,  213;  S.  C,  26  Suth.,  421 ;  Sivasankara  v.  Parvaii,  4  Mad.,  96. 
As  to  how  far  it  is  nocessary  to  make  the  sons  parties  to  suit  against  a  father 
to  enforce  his  sales  or  mortgages  or  to  recover  debts  due  by  him,  see  ante 
§§  809—321.  As  to  extern  to  which  decrees  are  conclusive  against  the  sons, 
see  ante  §§  322—324.  ' 

(i)  Sheoraj  v.  Nukchedee,  14  Suth.,  72. 
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perfectly  valid  decree  against  him,  and  might  during  his 
life  be  enforced  by  execution  and  sale  of  his  interest  in  the 
property  (§  330).  But  as  his  debt  would  not  bind  his  coparce- 
ners or  their  share  in  the  property,  unless  it  was  contracted 
by  their  consent  or  for  their  benefit  (§  333),  so  a  decree 
against  him  can  create  no  higher  liability.  It  ascertains 
his  debt,  but  does  no  more.  If  it  is  intended  to  procure 
payment  of  the  debt,  directly  or  indirectly,  out  of  the 
shares  of  the  other  members,  the  creditor  must  show  that 
the  debts  themselves  were  such  as  to  be  properly  binding 
upon  those  who  have  not  personally  incurred  them  (i). 
This  proof  must  be  given  in  a  suit  to  which  the  joint  mem- 
bers of  the  family  are  parties,  and  in  which  they  can  resist 
the  allegations  made  against  them.  If  the  managing  mem- 
ber of  the  family  executes  a  document  which  would  bind  the 
other  members,  the  proper  course  is  to  sue  them  all.  If  the 
creditor  chooses,  he  may  only  sue  the  person  who  executed 
the  document  to  enforce  his  liability  as  executant.  But  if 
he  adopts  this  course,  his  execution  will  only  take  effect 
upon  the  share  of  the  execution  debtor.  He  cannot 
enforce  it  against  the  other  members  (not  being  the  sons 
of  the  debtor)  merely  by  proving  that  the  transaction  was 
entered  into  for  the  benefit  of  the  family.  This  only 
shows  that  he  had  a  larger  remedy,  of  which  he  did  not 
avail  himself  (Z).  On  the  other  hand,  the  manager  who 
has  executed  in  his  own  name,  but  in  his  capacity  as 
manager,  a  document  for  a  debt  avowedly  contracted  for 
family  purposes,  may  be  sued  upon  the  document  in  his 
representative  character,  and  on  proof  that  he  was  acting 
within  his  authority  a  decree  will  be  given  which  will 


{k)  Saravana  v.  Muttayi,  6  Mad.  H.  C,  871 ;  PareycLsami  v.  Saluekai^  8  Mad. 
H.  C,  157;  Reoteev.  Ramjeet,  '2  N.-W.  P.,  50;  Venkatasami  y.  Kuppaiyan, 
1  Mod.,  364;  Venkataramayyan  v.  Venkatasubramaniya^ib.t  858;  Lo«t  t, 
Aghoree,  5  C&l.,!^;  Oanguluy.  Ancha,4  Mad. ,73;  Krishna Reddi v.  Thambu^ 
26  Mad.,  28. 

{I)  Deendyal  v.  Jugdeep  Narain,  4  I.  A.,  247;  S.  C,  8  Cal.,  198,  ante  %  814; 
ArmugMm  v.  Sabapathy^  5  Mad.,  12;  Subramanien  v.  Subramanien^  ib.^  1S5; 
Dorasaiomy  v.  Atiratra,  7  Mad.,  186;  Viraragavamma  y.  5amt«2raia,  8  Mad., 
208;  Gurvappa  v.  Thimma,  10  Mad.,  816;  Abilak  Roy  y.  Rubby  Roy,  11  Cal., 
298;  Marutt  Narayan  v.  Lilachand,  6  Bom.,  664 ;  KuanHng  v.  Moreshtoar,  7 
Bom.,  91 ;  Doolar  Chand  v.  Lalla  Chabul,  6  I.  A.,  47. 
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bind  the  whole  property,  and  not  merely  his  interest  in 
it  (m).  Finally  there  is  a  class  of  cases  in  which  it  has  been 
held  that  a  suit  against  one  member  of  the  family  must  be 
taken  as  a  proceeding  against  the  family  represented  by 
him,  so  that  the  decree  binds  them,  and  may  be  enforced 
by  execution  against  the  shares  of  all  (n).  In  a  case 
where  several  brothers  were  jointly  interested  in  a  tenure, 
but  the  manager  alone  was  registered  as  the  owner,  and 
he  was  sued  for  arrears  of  rent,  and  his  right,  title,  and 
interest  was  sold  in  execution,  it  was  held  that  the  whole 
tenure  passed  to  the  purchaser.  Garth,  C.  J.,  said : 
*'  Where  it  is  clear  from  the  proceedings,  that  what  is 
sold,  and  intended  to  be  sold,  is  the  interest  of  the  judg- 
ment-debtor only,  the  sale  must  be  confined  to  that 
interest,  although  the  decree-holder  might  have  sold  the 
whole  tenure  if  he  had  taken  proper  steps  to  do  so,  or 
although  the  purchaser  may  have  obtained  possession  of 
the  whole  tenure  under  the  sale.  But  if,  on  the  other 
hand,  it  appears  that  the  judgment-debtor  has  been  sued 
as  representing  the  ownership  of  the  entire  tenure,  and 
that  the  sale,  although  purporting  to  be  of  the  right  and 
interest  of  the  judgment-debtor  only,  was  intended  to  be, 
and  in  justice  and  equity  ought  to  operate,  as  a  sale  of  the 
tenure,  the  whole  tenure  then  must  be  considered  as  having 
passed  by  the  sale.  And  if  the  question  is  a  doubtful  one 
on  the  face  of  the  proceedings,  or  one  part  of  the  proceed- 
ings may  appear  inconsistent  with  another,  the  Court 
must  look  to  the  substance  of  the  matter,  and  not  the 
form  or  language  of  the  proceedings  "  (o). 


(m)  Han  Viihal  v.  Jairaw  Vithal,  14  Bom.,  597.  anU  ^  333.  As  to  a  case 
where  the  contnict  by  the  manager  did  not  profess  to  biiul  any  one  but  himself, 
Bee  Koanri  v.  Invaluri,  26  Mad.,  74. 

(ii)  BisseaBiir  v.  Luchmessnr,  6  I  A.,  233;  5  C  L.  R.,  477  ;  Deva  v.  Ram 
Manohur^  2  All.,  746;  Ham  Sevak  v.  Baqnuhar^  8  AH.,  72;  Radha  Kishen  v. 
Ba chha man, ibid. y  118;  Oayav.  Rajbansi,  ibid.,  191  ;  Ramnarain y . Bhawani^ 
P.  B. ,  ibid.^  443 ;  Hart  Saran  Moitra  v.  Bhuhaneswari  Debt,  15  I.  A.,  195  ;  S.  C, 
16  Cal.,  40;  Kedar  Proaunno  v.  Protab  Chunder,  20  Cul.,  11 ;  Norendra  Natk  v. 
Bhupendra ,  23  Cal . ,  374. 

(o)  Jeo  Lai  Singh  v.  Ounga  Pershad,  10  Cal.,  996. 1001  ;  Kombi  v.  Lakshmi, 
6  Mad.,  201,  205. 
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Where  other 
funds  are  avail- 
able. 


Extravagances 
4>f  manager. 


Proof  of  pay- 
ment. 


§  351.  It  has  been  said  that,  where  a  debt  is  ancestral, 
and  property  is  sold  to  meet  it,  the  purchaser  is  not  bound 
to  enquire  whether  the  debt  could  have  been  met  from 
other  sources  (p).  But,  I  imagine,  this  can  only  apply 
where  there  is  at  all  events  an  apparent  necessity  for  the 
sale.  In  the  case  where  the  rule  was  laid  down,  the  Court 
went  on  to  say,  "  Nor  is  it  indicated  from  what  sources  it 
would  have  been  met.  *'  In  a  Bengal  case,  the  Sudder 
Court  laid  down  nearly  the  opposite  principle.  They 
said :  **  It  may  be  shown  that  the  ostensible  object  of  the 
loan  was  to  pay  off  Government  revenue,  but,  to  render 
such  a  loan  binding  upon  those  who  had  reversionary 
interests  upon  the  property,  it  must  also  be  satisfactorily 
proved  that  such  loan  was  absolutely  necessary  from 
failure  of  the  resources  of  the  estate  itself,  and  was  not 
raised  through  the  caprice  or  extravagance  of  the  pro- 
prietor **  (q).  Here  the  law  seems  to  be  laid  down  rather 
too  strictly.  The  person  who  deals  with  the  manager  of  a 
joint  family  property  has  to  consider  the  propriety  and 
necessity  of  the  transaction  in  which  he  is  engaged,  not 
merely  the  propriety  and  necessity  of  paying  the  debt 
which  is  the  pretext  for  the  transaction.  If  the  debt  is 
[  improper  or  unnecessary,  and  known  to  be  so  by  the  lender, 
the  transaction  is,  of  course,  invalid.  If  the  payment  of 
the  debt  is  proper  and  necessary,  the  transaction  will 
still  be  invalid,  unless  the  lender  has  reasonable  ground 
for  supposing  that  it  cannot  be  met  without  his  assistance. 
The  caprice  or  extravagance  of  the  proprietor  is  only 
material  as  showing,  either  that  the  object  of  the  transac- 
tion was  an  improper  one,  or  that  the  necessity  for  it  was 
non-existent.  ' 

Where  it  is  once  established  that  there  was  a  debt 
which  ought  to  be  paid,  and  which  could  not  be  paid 
without  a  loan  or  sale,  if  the  validity  of  the  transaction  is 
disputed  on  the  ground  that  the  debt  had  previously  been 


(P)  4;>y  ▼•  Q-irdharee,  4  N.-W.  P.,  110. 

Iq)  Damoodhur  v.  Birjo  Mohapattur,  8.  D.  of  1868,  802. 
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discharged  or  diminished,  the  burthen  of  making  out  this 
case  rests  upon  the  person  who  sets  it  up.  Payment  is 
an  affirmative  fact  which  cannot  be  assumed,  merely  on 
accoxmt  of  the  antiquity  of  the  debt  (r). 

§  352.  The  powers  of  the  manager  of  a  joint  family  pro-  Power  of 
perty  who  is  not  the  father  are  governed  by  exactly  the  °^"^®'- 
same  principles  as  those  already  laid  down  (s).  Of  course, 
his  personal  debts  are  not  binding  upon  his  coparceners, 
as  those  of  a  father  are  upon  his  sons,  and  therefore  alien- 
ations made  by  him  to  pay  such  debts  would  not  bind 
them.  In  his  case,  too,  there  could  be  no  suggestion  that 
he  had  any  greater  power  over  movables  than  over  immov- 
ables, except  so  far  as  arose  from  their  own  nature,  and 
the  mode  in  which  they  would  usually  be  dealt  with. 
Nor  could  his  coparceners  claim  any  interest  in  his  self- 
acquired  land. 

§  353.  So  far  we  have  been  considering  dispositions  of  Right  of  oo- 
the  family  property  by  which  one  member  professed  to  Sl^ae^f  his 
bind  the  others,  by  selling  or  encumbering  their  shares  as  ^^"'®' 
well  as  his  own.  We  have  now  to  examine  the  right  of 
one  member  of  a  family  governed  by  Mitakshara  law  to 
dispose  of  his  own  share.  To  an  English  lawyer  the 
existence  of  such  a  right  would  seem  obvious.  Under  the 
early  Hindu  law  it  is  equally  certain  that  no  such  right 
existed.  It  has  become  thoroughly  established  in  Bengal, 
as  will  be  seen  hereafter  ;  but  in  the  other  provinces  there 
is  a  complete  variance  as  to  its  existence,  and  the  extent 
to  which  it  may  be  exercised.  The  theory  of  the  Mitak- 
shara law  is  clearly  against  such  a  right.  I  have  already 
pointed  out  (§  270)  that  under  that  law  all  the  coparce- 
ners are  joint  owners  of  the  property,  but  only  as  members 
of  a  corporation  in  which  there  are  shareholders,  but  no 

(r)  Cavaly  Venkatav.  Collector  of  Maaulipatam,  11  M.  I.  A.,  619,  633  ;  S.  C, 
2  Sath.  (P.  C).  61. 

(«)  And  see  ante  §  338,  346.  A  son  docs  not  by  the  mere  absence  of  his  father 
acquire  the  powers  of  alienation  or  mortgage  vested  in  the  managing  member. 
Patil  Hari  v.  Hdkamchand^  10  Bom.,  363.  See  as  to  the  powers  of  alienation 
possessed  by  the  Karnavan  of  a  Malabar  Tarwaad.  Komhi  v.  Lakihtni, 
6  Mad.,  201 ;  Kalliyani  v.  Narayana,  9  Mad.,  266. 
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shares.     The  family  corporation  remains   unchanged,  but 
its  members  are  in  a  continual  state  of  flux.     No  one  has 
any  share  until  partition,  because  until  then  it  is  impossible 
to  say  what  the  share  of  each  may  be.     It  will  be  larger 
one  day,  when  a  member  dies ;  smaller    the  next,  when  a 
member  is  born  (t).     The  right  of  the  members  to  a  par- 
tition  has  been  slowly  and  reluctantly  admitted.     But 
this  right  carries  with  it  the  consequence  of  being  cut  off 
from  the  benefits  of  sharing  in  the  family  property,  and 
participating  in  its  future  gains.     If  any  member  were 
allowed,  from  time  to  time,  to  sell  his  share  in  the  joint 
family  property,  without  severing  himself  from  the  family 
by  partition,   he   would  be  securing  the  advantages  of  a 
division  without  submitting  to  its  inconveniences.     He 
would  be  benefiting  himself  by  the  exclusive  appropriation 
of  a  part  of  the  property  which  had  never  become  his. 
He  would  be  injuring  the  family  by  diminishing  their 
estate,  and,  at  the  same  time,  he  would  be  retaining  the 
right  to  profit  by  the   future  gains  of  their  industry.     No 
doubt  the  amount  so  disposed  of  might  be  taken  into 
account  in  the  event  of  a  subsequent  partition.     But  the 
rules  of  Hindu  law  contemplate  the  continuance  of  the 
family  union,  not  its  disruption.     Until  a  partition  took 
place  he  would  have   been  in  a  position  of  exceptional 
advantage.     It  would  be  like  the  case  of  a  partner  who 
claimed  the  right  to  withdraw  his  capital  from  the  concern 
at  pleasure,  without  withdrawing  himself.     Even  before 
Rights  of  CO-      partition  such  alienations  would  be  subversive  of  the  family 
^j^M«f  in  joint  gyg^jj^      That  system  assumes  that  each  member  of  the 
family  is  supplied  out  of  its  funds  in  proportion   to  his 
requirements,  as  often  as  they  arise,  the  unspent  balance 
of  each  year  being  carried  over  to  the  capital  for  the  benefit 
of  all.     There  is  no  such  thing  as  a  system  of  individual 
accounting,  with  a  ledger  opened  in  the  name  of  each 
member,  and  a  debiting  to  him  of  his  expenses,  and  a 

(<)  See  per  curiam^  Sadabart  Prasad  v.  Foolbash  Kooer,  3  B.  L.  R.  (F.  B.), 
44;  8.  C,  12  Suth.  (P.  B.),  1. 
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crediting  of  his  proportion  of  the  income.  But  if  any 
member  were  allowed  to  dispose  of  his  share,  such  a 
system  would  be  necessary  ;  and  upon  taking  the  annual 
account,  it  might  turn  out  that  the  amoxmt  of  income  to 
which  he  was  entitled  was  not  sufficient  to  defray  his 
expenses.  The  anomaly  would  then  arise,  that  a  member 
of  the  undivided  family  would  either  not  be  entitled  to  be 
miaintained  at  all,  or  would  be  maintained  as  a  matter  of 
charity,  and  not  of  right.  Finally,  the  permission  to 
alienate  without  a  partition  would  necessarily  have  the 
effect  of  introducing  strangers  into  the  coparcenary, 
without  the  consent  of  its  members,  and  defeating  the 
right  of  survivorship,  which  they  would  otherwise  possess. 

§  354.  Of  com-se,  nothing  is  to  be  found  in  the  earlier  Hiapowof 
writers  upon  the  subject.  They  did  not  notice  the  point, 
because  such  an  occurrence  did  not  present  itself  to  their 
minds  at  all.  An  alienation  of  family  property,  even  with 
the  consent  of  all,  was  probably  a  very  rare  event.  But 
as  property  began  more  frequently  to  pass  from  hand  to 
hand,  the  circumstances  which  would  justify  an  alienation 
began  to  be  defined.  Vyasa  says  :  "  A  single  parcener 
ought  not,  without  the  consent  of  his  coparceners,  to  sell 
or  give  away  immovable  property  of  any  sort,  which  the 
family  hold  in  coparcenary.  But  at  a  time  of  distress, 
for  the  support  of  his  household,  and  particularly  for  the 
performance  of  religious  duties,  even  a  single  coparcener 
may  give,  mortgage  or  sell  the  immovable  estate  "  (w). 
Not,  be  it  observed,  his  own  share  for  his  own  private 
benefit.  So  Narada  mentions  joint  property  among  the 
eight  kinds  of  things  that  may  not  be  given,  though  he 
expressly  authorizes  divided  brothers  to  dispose  of  their 
shares  as  they  like  (v).  And  the  author  of  the  Vivada 
Chintamani,  while  commenting  on,  and  approving,  these 
texts,  gives  as  his  reason,  **  for  none  has  any  right  over 

(u)  1  Dig.,  465;  2  Dig.,  189. 

(v)  Narada,  Pt.  II.  iv.,  §  4,  5;    xiii.,  §  42-43;    ace.  Vrihaspati,  2  Dig.,  98; 
Dacaha,  ib.,  110. 
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them  according  to  common  sense.*'     He  adds  in  another 
passage:    "What   belongs  to  many  may  be  given  with 
their  assent.     Joint  ancestral  property  may  be  given  with 
Power  to  dispose  the  assent  of  all   the  heirs"   (w).     Probably  all   these 
passages  referred  to  the  powers  of  the  father  or  manager. 
The  Mitakshara  and  Mayukha  in  laying  down  the  right  of 
alienation  are   evidently   dealing   with  the  case  of   the 
father  as  representing  the  entire  family  (x).     The  idea  of 
any  individual  acting  solely  on  his  own  account  does  not 
seem  to  have  occurred  to  them.     The  same  view  is  laid 
down  unhesitatingly  by  Mr.  W.  MacNaghten.     He  says, 
**  A  coparcener  is  prohibited  from  disposing  of  his  own 
share  of  joint  ancestral  property ;  and  such  an  act  where 
1    the  doctrine  of  the  Mitakshara  prevails  (which  does  not 
I    recognize  any  several  right  until  after  partition,  or  on  the 
I    principle  ot  factum  valet),  would  unquestionably  be  both 
illegal  and  invalid**  (y).     On  the  other  hand,  Mr.  Ellis, 
I     writing  of  the  Madras  Presidency,  thought  a  sale  would 
be  valid  to  the  extent  of  the   alienor*8   own   share    (^). 
Mr.  Colebrooke  seems  to  have  been  in  much  imcertainty 
I  upon  the  point.     The  result  of  his  various  opinions  appears 
J    to  be,  that  a  gift  by  one  co-heir  of  his  own  share  would  be 
certainly  invalid,  and  that  a  sale  or  mortgage  would  in 
I    strictness  be  also  illegal ;  but  that  in  the  latter  case  ''equity 
would   require  redress  to  be  aflforded  to  the  purchaser, 
by  enforcing  partition  of  the  whole  or  of  a  sufficient  por- 
tion of  it,  so  as  to  make  amends  to  the  purchaser  out  of 
the  vendor's  share**  (a).     This  opinion  was  adopted  by 
Sir  Thomas  Strange  in  his  book,  and  acted  on  by  him 
from- the  Bench  (b). 

§  355.  It   is  probable  that   the  first  inroad  upon  the 
strict  law  took  place  in  enforcing  debts  by  way  of  exe- 


(w)  VivaJa  Chintamani,  pp.  72,  77. 
(x)  Mitakshara,  i.,  1,  §  27,  32;  V.  May.,  iv.,  1,  §  8,  6. 

(y)  1  W.  MacN.,  5.  («)  2  Stra.  H.  L.,  350. 

{n)  2  Stra.  H.  L,  344.  349.  483,  439. 

(6)  1  Stra.  H.  L.,  200,  202;   SathacheUa  v.  Bamaaamy,  2  N.  C,  234  [74]; 
post  $  367. 
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cution.     In  strict  logic,  of  course,  what  a  man  cannot  do 
directly  by  way  of  sale,  he  ought  not  to  be  allowed  to  do 
indirectly    through   the  intervention   of  a  decree-holder. 
But  we  have  already  seen  that  the  Hindu  law  ascribed 
great  sanctity  to  the  obligation  of  a  debt,  and,  in  the  case 
of  a  father,  enabled  him  to  defeat  the  rights  of  his  sons, 
through  the  medium  of  his  creditors,  though  it  denied  him  Shwemaybe 
the  power  to  do  so  by  an  express  alienation  (§  306).     It  tion. 
would  be  a  natural  transition  to  extend  this  principle  to  j 
all  coparceners,  so  far  as  to  allow  a  creditor  to  seize  the  I 
interest  of  any  one  in  the  joint  property  as  a  satisfaction  ' 
of  his  separate  debt.     There  are  decisions  in  which  it  has 
been  held  that  even  this  cannot  be  allowed  in  cases  under 
the  Mitakshara  law  (c).     But  the  contrary  rule  has  been 
repeatedly  laid  down  in  all  the  Presidencies,  and  has  been 
recently  affirmed  by  the  Privy  Council.     It  may  be  taken 
as  settled  that  under  a   decree    against   any    individual 
coparcener,  for  his  separate  debt,  a  creditor  may,  during 
the  life  of  the  debtor,  seize  and  sell  his  undivided  interest 
in  the  family  property  {d).     The  decisions  which  show 
that  this  cannot  be  done  after  the  death  of  the  debtor, 
have  been  already  stated  (§  330).     There  may  be  greater 
difficulty  in  determining  how  the  right  of  the  purchaser  at 
the  sale  under  the  decree  is  actually  to  be  enforced.     In 
Bengal,    where  the  coparceners  hold  in  quasi-severalty, 
each  member  has  a  right  before  partition  to  mark  out  his 
own  share,  and  to  hold  it  to  the  exclusion  of  the  others. 
Accordingly,  it  has  been  held  that  the  purchaser  at  a  Court  ^k^*  <>*  re- 
sale of  the  rights  of  one  member  is  entitled  to  be  put  into 

(r)  Nana  Tooljaram  v.  Wnlvhdas,  Morris,  40  ;  Bhyro  Per&had  v.  Basisto,  16 
Snth.,  31. 

{d)  Valayooda  v.  Chedurnbara,  Mad.  Dec.  of  ]i<55,  234;  Subbarayvdu  v. 
GopavajfuJuy  Mod.  Dec.  of  1»>60,  247;  Virosvamiv.  Ayyasrami,  1  Mud.  H.  C, 
471;  Vasudevv.  Venkatesh^  10  Bom.  H.  C,  1:59;  Pavditravg  v.  Bhaskar,  11 
Bom  H.  C,  72;  Udaram  v.  linnn,  ib..l^\  Gour  Fershad  y.Sheodeev.A 
N.-W.  P.,  lS7;DeeftdyaI  v.  Jugdeep,  4  I.  A.,  247;  S.  C  8Cal.,  198;  overrnling 
Jugdeepv.Deendwl,  12B.L.  R.,  100;  S.C.,20  8uth.,174;  Venkataramayyan 
V.  Venkataaubramania,  1  Mad..  H68;  SfraJ  Bvnai  Koer  v.  Sheo  Proshady 
6  I.  A.,  88;  S.  C,  5  Cal.,  148;  Jallidar  v.  Rnmlaf,  4  Cal.,  728 ;  Rat  Narain  v. 
Nownit,  4  Pal.,  809.  The  porchaBer  does  not  become  a  coparcener  whose  assent 
is  required  to  any  future  dealings  with  tlie  property  by  the  remaining  members. 
Ballabk  v.  Sunder,  1  All.,  429;  Ganraj  v.  Sheozore,  2  All.,  898. 
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physical  possession  even  of  a  part  of  the  family  house  ;  the 
only  remedy  of  the  other  members  being  to  purchase  the 
rights  of  the  debtor  at  the  auction  sale  {e).  Bat  it  is  other- 
wise in  cases  under  Mitakshara  law,  where  no  member 
has  a  right,  without  express  agreement,  to  say  that  any 
specific  portion  is  exclusively  his.  Consequently,  the  pur- 
Bigfatofexeoii-  chaser  at  a  Court  auction  cannot  claim  to  be  put  into 
tkmflradiftor.  possession  of  any  definite  piece  of  property  (/).  As  the 
Judicial  Committee  said  in  one  case,  **  No  doubt  can  be 
entertained  that  such  a  share  is  property,  and  that  a  decree- 
holder  can  reap  it.  It  is  specific,  existing  and  definite ; 
but  it  is  not  properly  the  subject  of  seizure  under  this 
particular  process,  but  rather  by  process  direct  against  the 
owner  of  it,  by  seizure,  or  sequestration,  or  appointment 
of  a  receiver  '*  (g).  In  cases  which  have  occurred  in  Bom- 
bay, the  High  Court  has  held  that  the  only  mode  in  which 
the  execution  purchaser  can  enforce  his  rights  is  by  a  suit 
for  a  partition  of  the  debtor's  share  in  the  whole  estate,  to 
which,  of  course,  he  must  make  all  the  members  of  the 
family  parties.  In  carrying  out  the  decree  for  partition, 
the  Court  will,  as  far  as  they  can  with  regard  to  the  in- 
terests of  others,  try  to  award  to  the  purchaser  any  specific 
portion  which  the  debtor  may  have  originally  pledged, 
mortgaged,  or  sold  (h).  The  purchaser  cannot  sue  for  a 
partition  of  part  of  the  property  only,  because  an  account 
of  the  whole  estate  must  be  taken,  in  order  to  see  what 
interest,  if  any,  the  debtor  possesses  (i).  Where, however, 
there  is  no  dispute  as  to  the  share  to  which  the  execution 
debtor  is  entitled,  the  process  by  which  the  creditor  is  put 
in  possession  of  that  share  need  not  extend  to  a  partition 

(et  Bamtanoo  v.  lahurchundtr,  S  D.  of  lb67,  l.")H5;  Kounwur  v.  Shama 
8  oondurcf^  2  Huih.  (Min),  50;  Eohan  Chunder  v  Nund  Coumar,  S  Suth.,  239. 

(//  Kalee  v.  Choitun,  22  Suth.,  2i4;  Kallapa  v.  Venkateah,  2  Bom  ,  676. 

{a)  Syad  Tuffuzzool  v   Hughoonath,  14  M.  1.  A.,  60. 

(/f)  See  a  ca^e  where,  previoas  to  the  crodi tor's  suit,  a  partition  had  taken 
place,  in  which  the  property  mortgaged  had  been  assigned  bo  another  member  of 
the  family.  Hem  Chunder  v.  Thuko  Monty  20  Cal.,  633;  Amolakv.  Chaitdan^ 
24  All.,  4H3. 

(»)  Pandurang  v.  Bhaskar,  11  Bom.  H.  C,  72;  Udaram  v.  Ranu,  »6.,  76; 
Narayan  v.  Hajarnm^  2H  B  m.,201;  ace.  Lall  Jha  v.  Junta,  22  Sath.,  116; 
JalUaar  v.  Ramlal,  4  Cal.,  723;  Maruti  v.  Lilaehand.  6  Bom.,  664;  Venktitu- 
rania  v.  Meera  Lahai,  13  Mad.,  276 ;  Palanikouan  v.  Marakonan^  20  Mad.,  248. 
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between  the  other  members  of  the  family,  unless  they 
desire  it  (k).  On  the^other  hand,  even  prior  to  partition, 
the  purchaser  of  the  interests  of  one  coparcener  is  a  tenant 
in  common  with  the  others.  Therefore,  if  he  has  got  into 
possession  of  what  was  formerly  enjoyed  by  the  debtor, 
the  other  members  cannot  treat  him  as  a  mere  tresp?  sser. 
K  they  are  wilhng  to  continue  the  tenancy  in  common, 
they  may  compel  him  so  to  enjoy  his  share  as  not  to 
interfere  with  a  similar  enjoyment  by  themselves.  If  they 
object  to  the  tenancy  in  common,  they  must  sue  for  a 
partition  (I). 

§  356.  The  step  from  holding  that  the  share  of  one  Conflioiofau. 
member  can  be  sold  under  a  decree,  to  holding  that  he  an^iy  Senr 
can  sell  it  himself,  is  such  an  easy  one,  that  it  is  surprising  ^^^^' 
that  those  who  admit  the  former  right  should  deny  the 
other.  Yet  it  will  be  found  that  it  is  denied  by  the  High 
Courts  of  Benjs^al  and  the  North- West  Provinces,  while  it 
is  admitted  by  the  High  Courts  of  Madras  and  Bombay. 
The  reason  appears  to  be  that  in  Bengal  the  right  of  even  Bengal, 
an  execution  creditor  was  originally  not  admitted.  It 
was  denied  in  1871  in  a  decision  which  was  not  appealed 
against  (m),  and  was  only  finally  established  by  the 
Privy  Council  in  an  appeal  which  reversed  a  later  decision 
of  1873  (n).  Consequently,  an  unbroken  current  of  deci- 
sions maintained  a  practice  in  conformity  with  the  theory. 
In  Madras  and  Bombay  the  earlier  decisions  negatived 
the  right  of  a  coparcener  to  alien  his  share.  But  the 
right  of  the  execution  creditor  was  admitted,  and  there- 
fore the  analogous  right  of  the  coparcener  was  ultimately 
recognized.  As  the  question  may  still  be  treated  as  un- 
certain, it  will  be  advisable  to  show  rather  fully  what  the 
state  of  the  authorities  really  is. 


(k)  Murarrao  v.  SUaram,  23  Bom.,  184. 

\l)  Mahahalaya  v.  Ttmai/a,  12  Bom.  H.  C,  133;  Babajiv.  Vanudev,  1  Bom., 
95;  Kallapa  v.  Venkaleahy  2  Bom.,  676;  Patil  Hart  v.  Hakamehand,  10  Bom. 
363.     Seej)o«/ii49S. 

(m)  Bhyro  Pershad  v.  Basiato,  16  Suth.,  31. 

(n  Deendyal  v.  Jugdeep,  1  I.  A.,  247;  S.  C,  3  Cal.,  198. 
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§  357.  The  earliest  case  actually  decided  in  Madras  was 
one  before  Sir  Thomas  Strange  in  1813.  There,  one  of 
two  undivided  brothers  had  mortgaged  family  property 
for  his  private  purposes.  A  suit  was  first  brought  by  the 
other  brother  to  declare  that  the  mortgage  was  not 
binding  upon  his  share  of  the  property.  In  this  suit  an 
account  and  partition  was  decreed.  A  cross  suit  was 
brought  by  the  mortgagee  against  both  brothers  for  pay- 
ment and  sale  of  the  property  mortgaged.  The  decree 
was  that  the  suit  should  be  dismissed  against  the  second 
brother,  that  the  share  of  the  mortgagor  should  be  held 
bound  for  payment  of  whatever  was  due  upon  the  mortgage, 
but  that  no  part  of  the  property  comprised  in  the  bond 
and  mortgage  should  be  sold,  until  the  account  and  parti- 
tion directed  under  the  original  decree  was  completed. 
These  proceedings  were  submitted  to  Mr.  Colebrooke, 
and  were  approved  of  by  him,  subject  to  a  doubt  whether 
the  charge  was  valid  even  for  the  share  of  the  alienor  (o). 
In  a  case  in  1853  the  Madras  Sudder  Court  appears  to 
have  held  a  sale  by  one  of  several  members  to  be  valid  for 
his  share,  even  without  a  partition  (p).  On  the  other 
hand,  the  opinion  of  a  pundit  of  the  Tellicherry  Court  is 
recorded,  which  supports  the  doubt  expressed  by  Mr. 
Colebrooke.  In  reply  to  a  question,  "Can  one  of  an 
undivided  family,  consisting  of  two  only,  dispose  of  half  the 
property,  leaving  his  coparcener's  moiety  undisturbed  ?  " 
he  answered :  "  It  is  stated  in  the  text  of  Narada  that  it 
is  necessary  that  a  division  should  be  previously  made, 
with  the  concurrence  of  all  the  members  ;  wherefore  the 
disposing  to  the  extent  of  one's  share  at  discretion  is  not 
legal  "  (q).  This  principle  was  followed  by  the  Sudder 
Court  in  three  cases  in  1859  and  1860,  when  they  held  that 
a  sale  by  an  undivided  member  was  not  vaild,  even  within 
the  limits  of  his  individual  share,  unless  made  under 
emergent  circumstances  (r). 

(o)  liamasamu  v.  Sashachella,  2  N.  C.  234,  240  [74] . 

ip)  ChinnapiH  v.  Chocken,  Mad.  Dec.  of  1853,  2-20.       {q)  2  Stra.  H.  L.,  461. 
(r)  liamkutti  v.  KallaUiraiyan,  Mad.  Dec.  of  1859,  270;  Kanaka tabhaiy a  v. 
Seshachella t  Mad.  Dec.  of  1860, 17;  Sundara  v.  Tegaraja^  i5.,  67. 
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§  358.  In  this  state  of  things  the  question  came  before  Sanction  by 
the  High  Court  of  Madras.  One  of  two  brothers,  members  Mj&ras." 
of  an  undivided  family,  had  mortgaged  one  of  two  houses 
which  formed  part  of  the  family  property,  for  his  own 
personal  debt.  He  was  then  sued  in  an  action  for  damages 
for  a  tort,  and  judgment  was  recovered  against  him.  The 
judgment-creditor  took  out  execution,  and,  under  a  writ  of 
^. /a.,  the  Sheriff  seized  and  sold  the  debtor's  interest  in 
the  mortgaged  house  and  also  in  another.  The  purchaser 
sued  both  brothers  to  recover  possession.  Scotland^  0.  J., 
decided  that  both  the  mortgage  and  the  execution  stood 
on  the  same  footing  ;  that  each  was  valid  to  the  extent  of 
the  alienor's  share,  and  that  **  What  the  purchaser  or 
execution  creditor  of  the  coparcener  is  entitled  to  is  the 
share  to  which,  if  a  partition  took  place,  the  coparcener 
himself  would  be  individually  entitled,  the  amount  of  such 
share,  of  course,  depending  upon  thestate  of  the  family  "  (s). 
This  decision  has  since  been  treated  as  the  ruling  autho- 
rity in  Madras,  and  has  been  repeatedly  followed  (t).  And 
the  Court  enjoined  a  father  against  alienating  more  than 
his  share  of  the  undivided  property,  but  refused  to  interfere 
with  alienations  which  appeared  to  be  within  his  share  (u). 
In  all  these  cases  the  transaction  was  enforced  during  the  Extent  of  power., 
life  of  the  alienor,  and  the  principle  was  stated  to  be,  that 
as  the  alienor  could  himself  have  obtained  a  partition,  the 
Court  would  compel  him  "  to  give  to  his  creditor  all  the 
remedies  to  which  he  would  himself  be  entitled  as  against 
the  object  matter  of  his  agreement"  (v).  The  same 
ruling  was  applied  where  a  partition  had  become  impossi- 
ble by  death.     There,  a  father  had  given  a  portion  of  the 

(s)  Virasvami  V.  Ayyasvami,  1  Mad.  H.  C,  471;  ace.  Transfer  of  Property 
Act  (IV  of  I8'>"'),  §  44.  Bat.  if  the  transferee  of  a  Hh*re  of  a  dwelling- house 
belonging  to  an  undivided  family  is  a  stranger,  he  will  not  be  entitled  to  any 
joint  posBespioii  or  enjoyment  of  such  house. 

(t)  Ff.ddatnuthnlaty  v.  Timma  Re (Idy,  2 M.Ad.  H.  C,  270;  Palanivela/tpav. 
Manmtru,  ib„  416;  Bayncharlu  v.  Venkatarawaniah,  4  Mad.  H.  C,  60.  For 
instance,  one  of  several  coparceners  may  renounce  his  share  in  favour  of  another. 
Peddayya  v.  R<imalifigam,  II  Mad.,  406.  No  such  right  of  alienation  exists 
under  Malabar  law,  where  no  partition  is  allowed.  Byari  v.  Puttanna,  14 
Mad.,  88. 

(u)  Kanukurty  v.  Vencataramdass,  4  Mad.  Jur.,  261. 

(v)  2  Mad.  H.  C,  417. 
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property  which  was  less  than  half  of  the  whole  to  his  wife, 
by  a  registered  deed  followed  by  possession.  After  his 
death,  his  only  son  sued  to  set  it  aside.  The  Court  refused 
even  to  listen  to  discussion  as  to  the  father's  power  to 
make  such  a  gift  ;  "  because  the  law  is  quite  settled  that 
a  Hindu  can  make  a  gift  to  the  extent  of  his  power,  and 
in  this  case  the  deceased  has  done  no  more  than  that"  (w). 
This  case  has,  however,  been  overruled  on  the  principle 
that  the  equity  to  enforce  a  partition  which  exists  in 
favour  of  a  purchaser  for  value  cannot  arise  in  favour  of  a 
mere  donee  (x).  On  the  other  hand,  the  High  Court  held 
that  no  coparcener  could  give  his  alienee  a  title  to  any 
specific  portion  of  the  joint  property,  even  though  such 
portion  was  less  than  his  share.  Each  coparcener  had  an 
undivided  share  in  every  part  of  the  property,  and  all  that 
any  member  could  sell  was  his  interest  in  that  part  (y). 
Deyiie  of  a«-  §  359.  The  above  decisions  were  all  passed  before  that 

invalid.  given  by  the  Full  Bench  in  Bengal,  which  will  be  men- 

tioned hereafter  (§  363).  The  same  point,  however,  arose 
again  after  that  decision.  The  question  was,  whether  a 
devise  by  a  father  of  ancestral  immovable  property  was 
valid  as  against  his  only  son.  It  was  contended  :  first, 
that  the  father  could,  during  his  life,  have  given  away  his 
ohare  of  the  family  property  ;  secondly,  that  his  devise  was 
valid  to  the  same  extent  as  his  gift  would  have  been.  The 
Court  admitted  the  first  proposition,  but  denied  the 
second.  After  referring  to  the  view  taken  by  the  High 
Court  of  Bengal  that  no  one  could  assign  his  share  imtil  it 
was  ascertained  by  a  partition,  the  Court  said  :  **  If  by  the 
word  *  share  *  is  intended  specific  share,  the  argument  is, 
of  course,  valid,  that  a  coparcener  cannot,  before  partition, 
convey  his  share  to  another,  because  before  partition  it 
cannot  be  ascertained  what  it  is.    It  is  equally  the  law  in 


(w)  Veneatapathy  v.  Lutchmee,  6  Mad.  lur.,  216. 

(x)  Baha  v.  Timma,  7  Mad.,  357;  Ponnuaami  v.  Thatha,  9  Mad.,  273; 
Bamannav.  Venkata^  11  Mad.,  246;  Bottala  Hunganathamv.Pulicat  Batna- 
8ami,  27  Mad.,  J 62. 

(y)  VenkatacheUa  v.  Chinnaiya,  6  Mad.  H.  C,  196. 
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Madras  that  a  coparcener  cannot,  before  partition,  convey 
away,  as  his  interest,  any  specific  portion  of  the  joint 
property.  Considered  in  this  light,  the  difficulties  which 
have  influenced  the  Calcutta  High  Court  disappear.  The 
person  in  whose  favour  a  convejrance  is  made  of  a  copar- 
cener's interest  takes  what  may,  on  a  partition,  be  found 
to  be  the  interest  of  the  coparcener.  What  he  so  takes 
is,  at  the  moment  of  taking,  and  until  ascertained  and 
severed,  subject  to  the  same  fluctuations  as  it  would  be 
subject  to,  if  it  continued  to  subsist  as  the  interest  of  the 
coparcener.  But  it  can,  at  the  proper  period,  be  ascer- 
tained without  difficulty,  and  there  appears  to  be  no  reason, 
either  derived  from  the  Hindu  law  current  in  this  Presi- 
dency, or  founded  upon  general  principles,  for  saying 
that  such  an  interest  is  inalienable.  With  regard  to  the 
third  question,  we  are  of  opinion  that  the  will  in  the  case 
referred  to  cannot  take  effect.  At  the  moment  of  death, 
the  right  of  survivorship  is  in  conflict  with  the  right  by 
devise.  Then  the  title  by  survivorship,  being  the  prior  title, 
takes  precedence  to  the  exclusion  of  that  by  devise"  (z). 

§  360.  In  Bombay  the  decisions  have  taken  very  much  Bombay 
the  same  course  as  in  Madras.  The  earlier  cases  appear 
to  be  opposed  to  the  right  of  alienation  by  a  coparcener, 
and  it  has  been  laid  down  that  a  sale  or  mortgage  by 
one  of  two  undivided  brothers  was  invalid,  even  for  his 
own  share  of  the  undivided  property  (a).  **  In  subse- 
quent cases  it  appears  that  the  Bombay  Sudder  Adawlut, 
although  holding  that  the  purchaser  of  the  share  of  a 
parcener  in  Hindu  family  property  cannot  before  partition 
sue  for  possession  of  any  particular  part  of  that  property,  Co-heir  may  sell 
or  predicate  that  it  belongs  to  him  exclusively,  yet  was  of 
opinion  that  he  may  maintain  a  suit  for  partition,  and 
thus  obtain  the  share  which  he  has  purchased"  (6).  The 

(e)  Vitla  Butten  v.  Yainenamma,  8  Mad.  H.  C,  6. 

(a)  Ballojee  v.  Venkapa,  Bom.  Sel.  Rep.,  '216;  Bajee  v.  Pandurang,  Morris, 
Pt.  II,  93  But  tee  the  futwah  in  Bom.  Sel.  Rep.,  42,  which  seems  to  admit 
the  right. 

{b)  Per  curiam^  Vatudev  v.  Venkatesh,  10  Bom.  H.  C,  p.  166,  where  the 
cases  are  cited. 


Digitized  by 


Google 


478  ALIENATIONS   BY   A   SINGLE   MEMBER.       [CHAP.   X, 

Supreme  Court,  and  subsequently  the  High  Court, 
recognized  the  right  of  an  undivided  member  to  sell  or 
mortgage  his  undivided  share,  and  the  usage  that  he 
should  do  so.  The  whole  of  the  previous  cases  are  col- 
lected in  an  elaborate  judgment  pronounced  by  Westropp, 
C.  J.,  in  1873  (c).  He  admitted  that  the  strict  law  of  the 
Mitakshara,  and  the  usage  following  it  in  Mithila  and 
Benares,  was  in  accordance  with  the  law  laid  down  by  the 
Full  Court  of  Bengal,  but  stated  that  the  opposite  practice 
had  prevailed  in  Western  India.  He  concluded  his  review 
of  the  authorities  by  saying  :  **  On  the  principle  stare 
decisis^  which  induced  Sir  Barnes  Peacock  and  his  col- 
leagues strictly  to  adhere  to  the  anti-alienation  doctrine  of 
the  Mitakshara  in  the  provinces  subject  to  their  jurisdic- 
tion where  the  authority  of  that  treatise  prevails,  we,  at 
this  side  of  India,  find  ourselves  compelled  to  depart  from 
that  doctrine,  so  far  as  it  denies  the  right  of  a  Hindu 
parcener,  for  valuable  consideration,  to  sell,  incumber,  or 
otherwise  alien  his  share  in  undivided  family  property. 
The  foregoing  authorities  lead  us  to  the  conclusion  that  it 
must  be  regarded  as  the  settled  law  of  this  Presidency, 
not  only  that  one  of  several  coparceners  in  a  Hindu  family 
may,  before  partition,  and  without  the  assent  of  his  copar- 
ceners, sell,  mortgage,  or  otherwise  alien,  for  valuable 
consideration,  his  share  in  the  undivided  family  estate, 
movable  or  immovable,  but  also  that  such  a  share  may  be 
taken  in  execution  under  a  judgment  against  him  at  the 
suit  of  his  personal  creditor.  Were  we  to  hold  otherwise, 
we  should  undermine  many  titles  which  rest  upon  the 
course  of  decision,  that,  for  a  long  period  of  time,  the 
Courts  at  this  side  of  India  have  steadily  taken.  Stability 
of  decision  is,  in  our  estimation,  of  far  greater  importance 
than  a  deviation  from  the  special  doctrine  of  the  Mitak- 
shara upon  the  right  of  alienation." 

The  mode  in  which  the  Bombay  Court  enforces  this 


(c)  Vantdev  v.  Venkateah,  10  Bom.  H.  C,  189,  followed  Fakirapa  v.  Chanapa, 
ib.t  162  (F.  B.);  Bangayana  v.  Oanapabhatta^  15  Bom.,  678. 
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right  is  by  a  decree  for  an  account  and  partition,  as 
already  stated  (d), 

§  361.  The  Bombay  High  Court,  however,  while  Gift  or  doTise 
favouring  the  rights  of  a  purchaser  for  value,  show  no 
indulgence  to  a  volunteer ;  they  hold  that  an  undivided 
coparcener  cannot  make  a  gift  of  his  share,  or  dispose  of 
it  by  will  (e).  In  both  points  they  agree  with  the  High 
Court  of  Madras,  no  doubt  on  the  ground  that  in  the  case 
of  a  gift  there  is  no  equity  upon  which  a  decree  for 
partition  would  depend.  The  High  Court,  however,  put 
their  decision  upon  the  simple  ground  that  they  were  not 
disposed  to  carry  the  assignability  of  the  share  of  a 
coparcener  in  undivided  family  property  any  farther  than 
they  felt  compelled  to  do  by  the  precedents  referred  to, 
and  by  the  traditions  of  the  Supreme  Court  and  Sudder 
Adawlut  in  the  Bombay  Presidency  (/).  No  decision  has 
as  yet  been  given  by  the  Privy  Council  as  to  the  validity 
of  a  gift  of  his  share  by  a  coparcener,  though  the  leaning 
of  their  Lordships'  minds  seems,  rather  to  be  against  it  {g), 

§  362.  If,  as  the  Courts  of  Madras  and  Bombay  lay  Extent  of  share 

J  xu       •    i.i.       £  1-  X?  1     how  ascertained. 

down,  the  rights  of  a  purchaser  from  a  coparcener  can  only 
be  worked  out  by  means  of  a  partition,  a  further  question 
arises,  what  date  must  be  taken  as  fixing  the  amount  of 
interest  he  possesses  in  the  family  property  ?  For  instance, 
suppose  one  of  two  brothers  grants  a  mortgage  upon  the 
family  property  for  his  own  private  benefit,  and  the  trans- 
action runs  on  until  after  three  more  brothers  are  born,  and 
the  father  is  dead,  and  then  the  creditor  sues  to  enforce 
his  claim — has  he  a  lien  upon  one-third  of  the  property, 
which  was  the  interest  of  his  debtor  at  the  time  of  the 
mortgage,  or  only  upon  one-fifth,  which  is  his  interest  at 
the  time  of  suit  ?     The  latter  view  has  been  taken  by  the 


id  )  Ante  S  355. 

(e)  Ga^iguhai  v.  Bamanna^  3  Bora.  H.  C  (A.  C.  J.),  66;  Tukaram  v.  Bam- 
ehandra,  6  Bom.  H.  C.  (A.  C.  J.),  249;  Udaram  v.  Banu,  11  Bom.  H.  C,  76; 
Vra  ndavandas  v.  Yamuna^  12  Bom.  H.  C,  229  ;  Kalu  v.  Batu^  19  Bom.,  803. 

(/)   12Bom.  H.  C,  231. 

(g)  See  per  curianit  Lukshman  v.  Bamchandrat  7 1.  A.,  195 ;  S.  C,  5 Bom.,  48. 
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Madras  High  Court  (A).  In  a  later  case  where  the  same 
question  arose,  but  did  not  require  decision,  Bhashyem 
Iyengar,  J.,  dissented  from  this  view,  and  stated  that 
both  on  principle  and  in  accordance  with  previous  dicta 
of  the  Privy  Council,  a  member  of  an  undivided  Hindu 
family  under  the  Mitakshara  law  as  administered  in 
Madras,  had  a  right  to  alienate  the  interest  which  he 
possessed  at  the  time  of  alienation,  and  that  it  was  this 
amount  of  interest  which  the  alienee  had  a  right  to 
obtain  by  subsequent  suit,  and  that  such  interest  would 
neither  be  diminished  by  an  increase  nor  increased  by  a 
diminution  in  the  number  of  co-sharers  (i).  Both  in 
Madras  and  in  Bombay  it  is  settled  that  an  actual 
alienation  for  value  is  enforceable  to  the  same  extent  by 
suit  after  the  death  of  the  alienor  as  it  would  have 
been  by  suit  during  his  life  (k).  A  contrary  decision  of 
the  Privy  Council  in  the  case  of  Madho  Pershad  v. 
Mehrban  Singh  {I)  in  a  case  from  Oudh  rested  on  the 
express  ground  that  it  was  governed  by  the  rule  of  the 
Court  of  Bengal,  which  holds  that  under  Mitakshara  law 
all  alienations  of  his  share  by  a  member  of  an  undivided 
family  are  invalid. 
Contrary  doc-  §  363.  When  we  come  to  the  Bengal  Courts,  and  that 
«nd  N.-w.  Pro-  of  the  North- West  Provinces,  there  is  a  complete 
unanimity  in  affirming  the  early  doctrine.  In  a  Mithila 
case  which  was  twice  referred  to  the  pundits,  on  account 
of  a  suspicion  of  the  integrity  of  one  of  them,  they 
pronounced,  "  that  a  gift  of  joint  undivided  property, 
whether  real  or  personal,  was  not  valid,  even  to  the 
extent  of  the  donor's  share  ;  for  property  cannot  be  sold 
or  given  away  until  it  is  defined  and  ascertained,  which 
cannot  be  done    without  a  division"    (m).     The    same 

(h)  Ttengasami  v.  Krishnayan^  14  Mad.,  408. 

{i\  Atyyagari  y.  Aiyyagan,  26  Mad.,  690,  p.  716. 

(Ic)  Alam&l^  V.  Revgasami,  7  Mad.,  588,  p.  590;  Retigasami  v.  Krishnayan, 
14  Mad,  408;  Aiyyagari  v.  Aiyyagari,  25  Mad.,  690;  OuruUtigappa  v. 
Nandappa,  21  Bom..  797.  p.  806. 

H)  17  I.  A.,  194  ;  S.  C,  18  Cal.,  157. 

(m)  Nundramx.  Kashee,  3  S.  D.,  232(310);  S.  C,  1  Mor.,  17;  confirmed, 
4S.  D.,70(89). 
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point  was  expressly  decided  in  other  cases  from  the  same 
district  (n).  And  exactly  the  same  rule  was  acted  on  in 
cases  from  other  districts,  which  were  governed  by  the 
Mitakshara  (o).  In  1869  the  question  was  referred  to  a 
Full  Bench  of  the  High  Court  of  Bengal  in  consequence 
of  some  conflicting  decisions  of  the  High  Courts  of  Madras 
and  Bombay.  The  whole  of  the  previous  decisions  and  the 
Native  texts  were  elaborately  examined,  and  the  Court 
replied  that  in  cases  governed  by  Mitakshara  law,  one 
sharer  had  no  authority,  without  the  consent  of  his  co- 
sharers,  to  dispose  of  his  undivided  share,  in  order  to  raise 
money  on  his  own  account,  and  not  for  the  benefit  of  the 
family.  The  Court  stated  that  an  opposite  conclusion 
could  only  be  arrived  at,  **  by  over- ruling  that  current  of 
authorities  by  which,  for  nearly  half  a  century,  the  law 
appears  to  have  been  settled,  and  in  accordance  with  the 
principles  of  which  it  appears  to  have  been  generally 
understood  and  acted  upon"  (p).  This  ruling  has  been 
aflSrmed  by  the  Privy  Council  as  regards  Bengal,  Oudh, 
and  the  North- West  Provinces  (g).  One  joint  member 
may  surrender  his  interest  to  the  whole  coparcenary,  but 
he  cannot  transfer  it  to  any  single  member  for  his  own 
benefit  (r). 

{n)  Sheo  Chum  v.  Jumrnun,  6  S.  D.,  176  (214) ;  Sheo  Suhaye  v.  Sreekiahen, 
7  S.  D.,  106  (123) ;  Mt.  Eoopna  v.  Bay  Beotee,  S.  D.  of  la53, 844 ;  Jivan  v.  Bam 
Govind,  5  S.  D.,  168  (193). 

(o)  Sheo  Surrun  v.  Sfieo  Sohai,  4  S.  D.,  168  (201),  see  note  ;  Cosaerat  v.  Suda- 
hurt,  8  Sath.,  210.  See  decisions  of  the  Court  of  the  N.-W.  P.  cited,  Sadahari 
Prasad  v.  Foolbash  Kooer,  3  B.  L.  R.  (F.  B.),  p.  42;  S.  C,  12  Suth.  (F.  E.),  1 ; 
and  Lalti  Kuar  v  Oanga^  7  N.-W.  P.,  277.  These  decisions  have  been  recently 
approved  and  followed  by  the  Allahabad  High  Court.  Chamaili  v.  Bam  Pra- 
sad, 2  All.,  267 ;  Bamanaiid  v.  Oobind  Singh,  5  All.,  384.  That  Court,  however, 
seems  to  hold  that  a  member  of  the  family  who  has  alienated  his  own  interest 
cannot  object  to  a  similar  alienation  by  another  member.  Oanraj  v.  Sheoeore, 
2  All.,  898. 

ip)  Sadabart  Prasad  v.  Foolbash  Kooer,  3  B.  L.  R.  (F.  B.),  31 ;  S.  C, 
12  Suth.  (P.  B  ),  1. 

iq)  Nathu  v.  Ohadi,  4  B.  L.  R.  (A.  C.  J.),  15;  S.  C,  12  Suth.,  447;  sub 
nomine,  Nuthoo  v.  Chedee  ;  Uaunmanv.  Baboo Kishen,  8  B.  L.  R.,  358;  S.  C, 
15  Suth.  (P.  B.),  6;  sub  nomine,  Honooman  v.  Bhagbut ;  Phoolbas  Kooer  v. 
Lall  Juggesaur,  14  Suth.,  340;  S.  C.  on  review,  18  Suth.,  48;  reversed  on 
another  point,  3  I.  A.,  7;  S.  C,  1  Cal.,  226;  8.  C,  25  Suth.,  285;  Bunsee  Lall 
V.  Shaikh  Aoladh,  22  Suth.,  552;  Chunder  Coomar  v.  Hvrbuns  Sahai,  16  Cal., 
137  ;  Madho  Perahad  v.  Mehrban  Singh,  17  I.  A.,  194;  S.  C,  18  Cal.,  157 ; 
Balgobind  Das  v.  Narain  Lai,  20  I.  A.,  116 ;  S.  C,  15  All.,  339 ;  Bhagvrathi  v. 
Sheobhik,^  .\\\„9f2&. 

(r)  Chandar  Kishore  v.  Dampat,  16  AH.,  369. 
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Equities  in 
fftTOor  of 
alienee, 


enforced  by 
partition. 


§  364.  Even  in  Bengal,  however,  and  since  the  Full 
Bench  decision,  the  Court  has  dealt  with  the  equities  of 
the  parties  in  a  manner  which,  under  certain  circum- 
stances, brings  about  exactly  the  same  result  as  is  worked 
out  by  the  Madras  and  Bombay  doctrine  (s).  In  that  case, 
the  second  defendant,  who  was  father  and  manager  of  a 
family  governed  by  the  Mitakshara,  mortgaged  the  family 
property  to  the  first  defendant  for  a  purpose  not  legally 
justifiable.  The  elder  son  sued  on  his  own  behalf,  and  on 
that  of  a  minor  son,  to  set  aside  the  deed.  The  Court 
foimd  that  the  plaintiff  had  assented  to  the  transaction, 
consequently  only  the  interest  of  the  minor  was  concerned. 
It  did  not  appear  that  he  had  been  in  any  way  benefited. 
The  Court,  after  observing  that  the  result  of  setting  aside 
the  sale  unconditionally  would  be  "  that  the  property,  on 
going  back,  will  come  to  be  enjoyed  by  the  joint  family  as 
it  was  before  the  mortgage  and  sale  ;  and  of  necessity,  by 
virtue  of  the  provisions  of  the  Mitakshara  law,  will  return 
to  the  management  of  the  very  man  (second  defendant) 
who  obtained  Rs.  8,000  from  the  first  defendant  on  the 
pretended  security  afforded  by  the  mortgage,  which  did 
not  seem  to  accord  very  well  with  equity  and  good  con- 
science "  ;  also  that  the  Full  Bench  decision,  which  settled 
[3  B.  L.  R.,  (F.  B.).  31 ;  S.  C,  12  Suth.  (F.  B.),  1]  that 
such  a  deed  might  be  set  aside,  refrained  from  saying  on 
what  terms  such  relief  was  to  be  granted,  proceeded  to 
point  out  that  the  father  might,  at  any  moment,  claim  a 
partition.  **And  plainly  the  first  defendant  is  in  equity 
entitled  as  against  the  father  to  insist  upon  his  calling  his 
share  into  being,  and  realising  it  for  their  benefit.  He 
obtained  their  money  by  representing  that  he  had  a  power 


(«)  Mahaheer  Persad  v.  liamyad,  12  B.  L.  R.,  90  ;  S.  C,  20  Suth.,  192; /olid. 
Jamuna  Ftrahad  v.  Oanga  Pershad,  19  (>al.,  401.  See  Udaram  v.  Banu^ 
11  Bom.  11.  C,  76.  In  no  case  can  any  right  t<»  set  ubide  a  sale  upon  any  terms 
be  enforced,  where  the  member  who  claims  the  right  ih  under  any  di^bility 
which  would  be  a  bar  to  a  suit  by  himself  for  partition.  Ram  Sahye  v.  Lalla 
Laljte,  b  Cal.,  149;  Bam  Soonder  v.  Bam  Sahye^  ibid.,  919.  Such  a  right  i» 
perosnal,  and  does  not  survive  in  favour  of  the  heir  of  a  person  who  has  com- 
monced  a  suit  to  set  aside  un  alienation,  and  then  died.  Padarath  Stngh  v. 
Bajaram.A  All.,  236. 
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to  charge  the  joint  family  property,  which  he  knew  at  the 
time  he  did  not  possess  :  he  is,  therefore,  at  least  bound  to 
make  good  to  them  that  representation,  so  far  as  he  can, 
by  the  exercise  of  such  proprietary  right  over  the  same 
property  as  he  individually  possesses.  Substantially 
the  same  reasoning  applies  to  the  eldest  son  (plaintiff), 
who  aided  his  father  in  effecting  the  mortgage.  On  the 
whole,  then,  we  are  of  opinion  that  a  decree  ought  to  be 
given  to  the  plaintiffs  to  the  effect  that  the  property  be 
recovered  by  the  plaintiffs  for  the  joint  family,  but  that 
this  decree  must  be  accompanied  by  a  declaration  that  on 
recovery,  the  property  be  held  and  enjoyed  by  the  family 
in  defined  shares,  viz,,  one-third  belonging  to  the  father 
(second  defendant),  one-third  to  the  eldest  son  (the  plain- 
tiff), and  one-third  to  the  second  son,  a  minor  ;  and  that 
it  be  also  declared  that  the  shares  of  the  father  and  of  the 
eidest  son  be  jointly  and  severally  subject  to  the  lien 
thereon  of  the  first  defendant  for  the  repayment  of  the 
sum  of  Es.  8,000  advanced  by  the  first  defendant  to  the 
second  defendant,  and  interest  thereon  at  six  per  cent, 
from  the  date  of  the  loan  until  repayment." 

Upon  this  decision  the  Judicial  Committee  remarked  (t),  Judicial  Com- 
*•  There  appears  to  be  little  substantially  different  be-  ™* 
tween  the  law  thus  enunciated  and  that  which  has  been 
established  at  Madras  and  Bombay  ;  except  that  the  appli- 
cation of  the  former  may  depend  upon  the  view  the 
Judges  may  take  of  the  equities  of  the  particular  case  ; 
whereas  the  latter  establishes  a  broad  and  general  rule 
defining  the  right  of  the  creditor."  In  no  case,  however, 
can  such  an  equity  be  enforced  where  the  coparcener  who 
made  the  alienation  is  dead.  Immediately  on  this  event 
his  share  passes  by  survivorship  to  persons  who  are  not 
hable  for  the  debts  and  obligations  of  the  deceased  (w). 

§  365.  The  remedies  possessed  by  one  member  of  a  RemodieB 
family    against  alienations    made    by  another    member,  J§Sn.'  °^'^^ 


(t)  Deendyal  v.  JugdeeVy  4  1.  A.,  255  ;  S.  C.  3  Cal.,  198. 

(m)  Madho  Perahad  v.  Mehrhan  Singh,  17  I.  A.,  194 ;  S.  C,  18  Cal.,  157. 
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depend,  of  course,  upon  the  view  taken  by  the  Courts  of 
the  validity  of  such  alienations.  According  to  the  law 
administered  in  Madras  and  Bombay,  such  alienations, 
whatever  they  may  profess  to  convey,  are  valid  to  the 
extent  of  the  alienor's  own  interest  in  the  property. 
Hence,  no  suit  could  be  maintained  for  the  absolute  can- 
celment  of  such  an  alienation,  still  less  for  recovery  of  the 
whole  property,  on  the  ground  that  the  illegal  alienation 
by  the  father  or  other  member  had  given  the  plaintiff  the 
right  to  seek  possession  for  himself.  But  when  the  alienee 
takes  exclusive  possession  of  any  specific  portion  of  the 
joint  property,  he  will  be  liable  to  be  turned  out  at  the 
suit  of  the  other  coparceners  ;  for  till  partition  each  has  an 
undivided  interest  in  the  whole,  and,  of  course,  the  vendee 
claiming  under  one  co-sharer,  cannot  be  in  a  better  posi- 
tion than  the  person  under  whom  he  claims  (v).  And 
even  where  there  has  been  no  dispossession  ;  if  one  mem- 
ber of  an  undivided  family  has, by  gift,  mortgage,  alienation, 
or  devise,  disposed  of  the  family  property  to  a  greater 
extent  than  the  law  entitles  him  to  do,  the  other  members 
have  a  right  to  have  the  transaction  declared  illegal,  and 
set  aside  so  far  as  it  is  illegal  (w).  And  in  such  a  suit  the 
alienation  would  be  set  aside,  wholly  or  in  part,  according 
as  the  doctrine  of  Bengal  or  Madras  and  Bombay  was 
held  to  govern  the  case.  A  fortiori^  a  sale  which  was  an 
absolute  fraud  upon  the  family,  and  known  by  the  pur- 
chaser to  be  such,  would  be  rescinded  by  all  the  Courts, 
as  the  equity  by  means  of  which  it  can  be  worked  out, 
would  absolutely  fail  {x). 

Not  forfeiture.        Even  according  to  the  rules  laid  down  by  the  Bengal 
Courts,  a  son  is  not  entitled  upon  proof  of  alienation  by 


(r)  VenkataeheUu  v.  Chinnaiya,  6  Mad.  H.  C,  166,  ante  %  299. 

{w)  Kanukurty  v.  Venkataramdass^  4  Mad.  Jur.,  251 ;  Kanth  Narain  v. 
Prem  Lall,  8  Suth.,  102;  Eaja  Bam  Tewarjf  v.  Luchmun,  8  Snth..  16;  Betoo 
V.  Lalljee,  24  Sath.,  399;  Chinna  Sunyan  v.  Suriya,  5  Mad.,  196.  As  to 
declaratorv  decrees,  see  Dorasinga  v.  Katama  Nachiai\  2  I.  A.,  169;  S.  C,  15 
B.  L.  R.,  83 ;  S.  C,  23  Suth.,  814.  As  to  the  period  of  limitation,  see  Act  XV 
of  1877,  Sc)ied.  II,  §  126 ;  Baja  Bam  Tetcary  v.  Luchmun  Pershad,  ub  tup. 

(k)  Bavji  V.  Oangadharbhaty  4  Bom.,  29 ;  Sadtuhiv  t.  Dhakubait  6  Bom.,  460. 
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his  father,  to  apply  to  have  his  own  name  substituted  on 
the  registry  in  place  of  his  father's  name,  and  to  have  his 
own  exclusive  possession  and  ownership  decreed,  in  place 
of  that  previously  existing  in  the  head  of  the  family  {y). 
But  he  is  entitled  to  sue  for  possession  of  the  whole  pro- 
perty on  behalf  of  the  undivided  family,  although  that 
whole  includes  the  share  of  the  person  who  makes  the 
alienation,  leaving  the  purchaser  to  take  proceedings  to 
ascertain  that  share  by  partition  (z). 

§  366.  It  does  not,  however,  follow  that  any  member  Equities  on 
of  the  family  can  set  aside  such  alienations  unconditionally.  J!ii\^iJi^.  * 
The  rule  is  that  the  party  setting  aside  the  sale  must 
make  good  to  the  purchaser  the  amount  he  has  paid,  so 
far  as  that  amount  has  benefited  himself,  either  by  entering 
into  the  joint  assets,  or  from  having  been  applied  in  pay- 
ing off  charges  upon  the  property  which  would  have  been 
a  lien  upon  it  in  his  hands  (a).  In  the  leading  case  in 
Bengal  (b)  the  following  question  was  referred  to  a  Pull 
Bench  Court,  "  Whether  under  the  Mitakshara  law,  a  son 
who  recovers  his  ancestral  estate  from  a  purchaser  from 
the  father,  on  proof  that  there  was  no  such  necessity  as 
would  legalise  the  sale,  and  that  he  never  acquiesced  in 
the  alienation,  is  bound  in  equity  to  refund  the  purchase 
money  before  recovering  possession  of  the  alienated  pro- 
perty?" Peacock,  C.  J.,  replied  that  **  in  the  absence  of 
proof  of  circumstances  which  would  give  the  purchaser  an 
equitable  right  to  compel  a  refund  from  the  son,  the 
latter  would  be  entitled  to  recover  without  refunding  the 

iy)  Chutterx.  Bikaoo,  S.  D.  of  1850,  2S2;  Kanth  Narain  v.  Prem  Lall, 
3  Sath.,  102.  See  caaoB  in  N.-W.  P.  ciied,  Lalti  Kuar  v.  Oanga,  7  N.-W.  P., 
277. 

(*)  Banu/nan  v.  Baboo  Kish^n,  8  B.  L.  R.,  3.58;  S.  C,  J 5  Suth.  (P.  B.),  6 ; 
DeendycU  v.  Jugdeep  Narain^  41.  A.,  247 ;  S.  C.,  3  C»il.,  198 ;  Hurdey  Narain  v. 
Booder  Ferkaah,  1 1 1.  A.,  26 ;  S.  C,  10  Cal..  6*26.  See  as  to  the  right  of  any  one 
to  Hue  ill  respect  of  his  own  BhAre,  Phoolbas  Kooer  v.  Lalla  Juggesaury  18 
Sath.,  4b. 

(a;  See  however  Marappa  t.  Bangaaamij  23  Mad.,  89. 

(6)  Modhoo  V.  Kolbur,  B.  L.  R.  Sup.  Vol.,  lOLb;  S.  C,  9  Suth.,  511,  followed 
in  Manuman  v.Baboo  Kiahen,  8  B.  L.  R.,  368;  S.  C,  15  Suth.  (P.  B.),  6;  Afa- 
kundi  V.  Sarabsukh,  6  All.,  417;  Tejpalv.  Ganga,  25  AH.,  69;  Moulvie 
Mahomed  Shumsool  v.  Srewuttram^l  I.  A.,  7,  p.  17;  Ajit  Singh  v.  Bijai 
Bahadur,  U  I.  A.,  211 ;  of.  Wenlock  v.  Biver  Dee  Co.,  19  Q.  B.  D.,  156. 
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purchase  money  or  any  part  of  it.  We  ought  to  add  that  if 
it  is  proved  to  the  satisfaction  of  the  Court  that  the 
purchase  money  was  carried  to  the  assets  of  the  joint 
estate,  and  that  the  son  had  the  benefit  of  his  share  of  it, 
he  could  not  recover  his  share  of  the  estate  without 
refunding  his  share  of  the  purchase  money  ;  so  if  it  should 
be  proved  that  the  sale  was  effected  for  the  purpose  of 
paying  off  a  valid  incumbrance  on  the  estate  which  was 
binding  upon  the  son,  and  the  purchase  money  was  em- 
ployed in  freeing  the  estate  from  the  incumbrance,  the 
purchaser  would  be  entitled  to  stand  in  the  place  of  the 
incumbrancer,  notwithstanding  the  incumbrance  might  be 
such  that  the  incumbrancer  could  not  have  compelled  the 
immediate  discharge  of  it ;  and  that  the  decree  for  the 
Equities  on  recovery  by  the  son  of  the  ancestral  property,  or  of  his 
alienation!  *  share  of  it,  as  the  case  might  be,  would  be  good ;  but 
should  be  subject  to  such  right  of  the  purchaser  to  stand 
in  the  place  of  the  incumbrancer.  It  appears  to  me,  how- 
ever, that  the  onus  lies  upon  the  defendant  to  show  that 
the  purchase  money  was  so  applied.  I  do  not  concur 
with  the  decision  which  has  been  referred  to  (c),  in 
which  it  is  said  that  "  in  the  absence  of  evidence  to  the 
contrary,  it  must  be  assumed  that  the  price  received  by 
the  father  became  a  part  of  the  assets  of  the  joint  family." 
If  the  father  was  not  entitled  to  raise  the  money  by  sale 
of  the  estate,  and  the  son  is  entitled  to  set  aside  that  sale, 
the  onus  lies  on  the  person  who  contends  that  the  son  is 
bound  to  refund  the  purchase  money  before  he  can  recover 
the  estate,  to  show  that  the  son  had  the  benefit  of  his 
share  of  that  purchase  money.  If  it  should  appear  that 
he  consented  to  take  the  benefit  of  the  purchase  money 
with  a  knowledge  of  the  facts,  it  would  be  evidence  of 
his  acquiescence  in  the  sale  **  (d). 
Suit  by  aUenee.  Where  the  suit  is  brought,  not  by  a  member  of  the 
family  to  set  aside  a  sale  or  mortgage,  but  by  the  alienee 


(r)  Muddun  Ooval  v.  Bam  Buksh,  6  Suth.,  71. 

{d)  Ace.  Oangaoai  v.  Vamanaji,  2  liom.  H.  C,  318. 
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who  has  taken  a  title  which  his  alienor  had  no  power  to 
grant,  he  cannot  enforce  it  against  any  member  of  the 
family  who  is  entitled  to  dispute  the  act  of  that  alienor. 
Nor  can  he  obtain  a  decree  with  a  condition  annexed,  that 
it  is  only  to  be  executed  in  case  the  defendant  fails  to  make 
him  compensation.  His  claim  for  compensation,  if  he  has 
any,  must  be  founded  on  special  equities  arising  from 
circumstances  applicable  to  the  persons  from  whom 
compensation  is  claimed  (e). 

§  367.  The  doctrine  laid  down  by  the  High  Court  of  Alienation  by 
Bengal  in  the  above  case  is  still  good  law  where  the  alien-  *  ^' 
ation  is  made  by  a  coparcener  other  than  a  father,  and  is 
complained  of  by  coparceners  who  are  not  his  sons.  But 
under  the  actual  facts  of  that  case,  and  since  the  decision 
in  Girdhari  Loll  v.  Kantoo  Loll  (§  309),  the  ruling  to 
be  applied  would  now  be  different.  If  the  alienation  were  .  . 
made  for  an  antecedent  debt,  it  would  be  absolutely 
binding  on  the  sons.  If  it  were  not  made  for  an  antecedent 
debt  the  sons  could  only  set  it  aside  on  paying  the  full 
purchase  money,  this  being  a  debt  for  which  their  father 
would  be  liable  to  the  purchaser  as  for  failure  of  consi- 
deration on  the  sale  being  cancelled,  and  for  which  in 
consequence  they  and  their  share  of  the  property  would  be 
ultimately  responsible.  If  the  property  sold  was  not  more 
than  would  fall  to  the  father  on  partition,  it  would  be 
open  to  the  Court  to  award  it  at  once  to  the  purchaser  as 
his  share,  free  of  all  claims  and  equities  from  the  sons  (/). 

§  368.  When  the  salewasmade  to  discharge  the  personal  (prpereonai 

-.   /       i.    T  1-  •-.         -.11  debt  of  coheir; 

debt  of  the  alienor,  it  was  considered  that  there  was  no 
equity  to  refund  the  purchase  money,  on  setting  aside  the 
sale.  Nor  did  it  make  any  difference  that  the  defendant 
was  an  innocent  purchaser  for  value  at  an  auction.  He 
had  every  opportunity  of  making  enquiry,  and  must  have 
known  the  extreme  danger  of  purchasing  an  interest  which 
had  been  originally  bought  from  a  single  member  of  a  joint 

(«)  Nizam-ud-din  v.  Anandi  Prascul,  18  All.,  878. 
(/)  KoerHasmat  v.  Sunder  Das,  11  Cal.,  896. 
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undivided  family  living  under  the  Mitakshara  law  (g). 
Similarly  where  a  sale  has  been  declared  to  be  ineffectual 
as  against  the  interests  of  members  of  the  family  other 
than  the  alienor,  such  members  are  not  bound  to  refund 
any  part  of  the  purchase  money  (h).  So  the  value  of 
improvements  made  by  one  who  has  purchased  with 
knowledge  of  fraud,  or  after  such  fraud  has  come  to  his 
knowledge,  cannot  be  recovered.  But  I  apprehend  it 
would  be  different  where  the  sale  was  merely  set  aside  as 
being  beyond  the  powers  of  the  vendor  (i). 
where  sale  5  359.  An  intermediate  case  is  where  the  sale  of  the 

partly  jastifi-  ' 

able.  whole  property  is  not  justifiable,  but  a  sale  of  part  would 

have  been  justifiable,  or  where  part  of  the  consideration 
was  applied  to  purposes  so  beneficial  to  the  family,  that  in 
respect  of  it  an  equity  arises  in  favour  of  the  purchaser  as 
against  a  member  of  the  family  seeking  to  set  aside  the 
transaction.  In  one  case  (k)  the  suit  was  by  a  son  to  set 
aside  a  conditional  deed  of  sale  executed  by  his  father 
and  his  father's  brother,  so  far  as  it  affected  his  father's 
moiety  of  the  property.  It  appeared  that  the  deed  was 
executed  upon  a  loan  of  money,  part  of  which  was  properly 
borrowed  on  grounds  of  legal  necessity,  while  the  remain- 

Eqoitieson       der  was  not.     The  principal  Sudder  Amin  treated  the 

lettimr  aside* 

deed  as  valid  in  respect  of  a  portion  of  the  land  in  pro- 
portion to  that  part  of  the  consideration  money  which 
was  borrowed  for  and  spent  in  a  matter  of  legal  necessity, 
and  void  as  to  the  residue  of  the  land  conveyed.  Sir 
Barnes  Peacock,  C.  J.,  considered  the  correctness  of  this 
principle  to  be  very  doubtful,  and  intimated  that  in  such 
a  case  the  more  reasonable  course  would  be,  that  upon 
the  defendant's  establishing  the  necessity  for  part  of  the 
loan,  the  Court  should  decree  that  the  deed  should  be 


(o)  Nathv  V.  Chadi,  4  B.  L.  R.  (A.  C.  J.),  16 ;  S.  C,  tub  nomine,  Nuthoo  v. 
Chedee,  12  Suth.,  447. 

{h)  Virabadhra  v.  Ouruvenkatay  22  Mad.,  342:  where  a  misprint  in  Sabapaiki 
V.  Somcaundaram,  16  Mad.,  at  p.  79,  is  oorrected. 

(»)  Sadcuhiv  v.  DJuikubai,  o  Bom.,  450. 

Ik)  Bajarain  Tewar  v.  Luchmun,  4  B.  L.  R.  (A.  C.  J.),  118—126;  S.  C,  19 
Suth.,  478. 
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set  aside,  and  the  plaintiff  recover  possession  upon  his 
paying  the  amount  which  was  legally  taken  up  for 
necessary  purposes  recognized  by  law,  or  that  the  deed 
should  be  set  aside,  in  proportion.  No  decision  was 
given,  however,  as  no  relief  could  be  given  for  want  of 
necessary  parties.  In  some  later  cases  the  course  adopted 
was  to  set  aside  the  deed  on  payment  of  so  much  of  the 
consideration  money  as  was  a  proper  charge  upon  the 
estate  {I). 

So  also,  even  though  the   charge  has  not  been  created  Laches, 
for  family  purposes,  if  there  are   circumstances  of  laches 
or  acquiescence  which  would  render  it  inequitable  that 
the  deed  should  be  set  aside  unconditionally,  the  Court 
will  compel  a  refund  of  the  purchase  money  (w). 

§  370.  In  some  cases  where  the  Court  considered  that  Neoeeatyfor 
the  plaintiff  should  have  oflEered  to  refund  the  purchase 
money,  and  the  plaint  contained  no  such  offer,  the  suit 
was  dismissed,  the  plaintiff  being  at  liberty  to  bring  a  fresh 
suit  differently  framed  (n).  This  seems  to  be  a  mere 
question  of  pleading.  If,  as  Sir  Barnes  Peacock  said  (o), 
the  onus  lies  on  the  defendant  to  allege  and  establish 
circumstances  which  entitled  him  to  such  repayment,  one 
would  imagine  that  the  proper  course  would  be  for  the 
plaintiff  to  claim  to  have  the  deed  set  aside,  as  not  being 
for  a  matter  of  legal  necessity  or  with  the  consent  of  the 
family,  and  for  the  defendant  to  get  rid  of  this  case,  wholly 
or  in  part,  by  showing  the  circumstances  which  made  out 
his  equity  to  repayment.  Where  the  plaintiff  deliberately 
elected  to  rest  his  case  upon  an  allegation  of  ^vasteful  and 
extravagant  borrowing,  and   failed  to  make  out  that  case, 

{I)  Shurrut  v.  Bholanath,  15  B.  L.  R.,  350 ;  S.  (\y8iib  nomine.  Sural  v.  Ashoo- 
tonhy  24  Suth.,  46 ;  TejpcU  v.  Oanga,  2t>  All.,  59.  See,  too,  the  analogous  cases  of 
alienations  by  a  widow,  Phoolchund  v.  Bughoobuns,  9  Suth.,  lOS;  Mutteeram 
V.  Gopaul,  11  B.  L.  R.,  416;  3.  C,  20  Suth.,  187 ;  Konwur  x.  Bam  Chunder, 
4  I.  A.,  5-2,  66;  .-*.  C,  2  CaI.,  341;  Sadaahiv  v.  Dhakubai,  6  Bom.,  460; 
Subra mania  v.  Ponnttsami,  8  Mad.,  92. 

(m)  Surub  v.  Shew  Gobmd,  11  B.  L.  R.,  Appi.  29. 

(n)  11  B.  L.  U.,  416 ;  ib.,  Appx.  29.  See  Durga  Prasad  v.  NawazUh^ 
1  All.,  691. 

(o)  Modhoo  V.  Kolbur,  B.  L.  R.  Sap.  Vol.,  1018;  S.  C,  9  Suth.,  611. 
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[chap.  X, 


PrinoipleB  of 
Bengal  law. 


Appareni 
tradictioi 


the  Court  refused  to  allow    him  to  repay  the  purchase 
money,  and  have  the  deed  cancelled  (p). 

§  371.  When  we  come  to  Bengal  law,  as  laid  down  by 
Jimuta  Vahana,  the  whole  of  the  above  distinctions  at  once 
vanish.  I  have  already  (§  259)  pointed  out  the  process  by 
which  he  got  rid  of  the  principle  which  pervades  the 
Benares  law,  that  property  in  a  son  is  by  birth,  and 
established  the  opposite  principle,  that  a  son  is  simply 
heir  presumptive  to  his  father,  and  entitled  to  nothing 
more  than  his  father  chooses  to  leave  him.  This  doctrine, 
in  which  an  admission  that  alienations  by  a  father  of 
ancestral  property  were  immoral  was  coupled  with  an 
assertion  that  they  were  valid,  naturally  exeircised  the 
minds  of  English  lawyers  a  good  deal.  They  would 
have  accepted  the  assertion  as  a  matter  of  course,  but 
they  were  perplexed  by  the  admission.  Accordingly,  we 
find  that  Mr.  W.  MacNaghten  laid  down  the  law  in  a 
way  which  was  really  nothing  more  than  the  Mitakshara 
over  again,  and  Sir  Hyde  East  in  1819  took  very  much 
the  same  view  (§  260).  The  futwahs  of  the  pundits 
were  persistently  given  in  accordance  with  the  doctrines 
of  Jimuta  Vahana.  But  these  futwahs  appeared  to  be 
contradictory,  because  they  were  applied  to  two  different 
states  of  fact,  ui^.,  alienations  and  distributions.  To  an 
English  lawyer  it  seemed  obvious,  that  if  a  man  could 
give  his  property  to  strangers,  he  could  also  give  it  to  his 
sons  ;  and  that  if  he  could  give  everything  to  one  son, 
to  the  exclusion  of  the  others,  a  fortiori  he  could  give  it 
to  all  of  them  in  any  proportions  he  wished.  But  a 
Hindu  pundit  treated  one  proceeding  as  an  alienation  and 
the  other  as  a  partition.  He  produced  one  set  of  texts 
from  Jimuta  Vahana  to  show  that  the  former  proceeding 
was  valid,  and  another  set  of  texts,  also  from  Jimuta 
Vahana,  to  show  that  the  latter  was  invalid.  It  is 
not  surprising  that  there  was  a  good  deal  of  confusion 
before  the  law  was  finally  settled.     As  regards  the  right  of 

(p)  Muddun  Gopal  v.  Bam  Buksh^  6  Suth.,  74. 
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a  father  in  Bengal  to  make  an  unequal  partition  among 
his  sons,  it  can  hardly  be  said  that  the  law  is  satisfactorily 
settled  even  now. 

§  372.  The  earliest  reported  case  is  in  1792,  when  a  Alienations  by 
bequest  (q)  by  the  Zemindar  of  Nuddea  of  his  entire 
ancestral  Zemindary  to  his  eldest  son  was  supported.  The 
document  recited  that  the  Zemindary  was  impartible,  in 
which  case,  of  course,  it  was  unnecessary.  The  opinions 
of  numerous  pundits  in  different  parts  of  the  country  are 
said  to  have  been  taken,  and  the  majority  of  them 
declared,  that  whether  the  Zemindary  had  been  previously 
exempt  from  division  or  not,  the  gift  settling  the  Zemin- 
dary on  the  eldest  son  with  a  provision  for  the  younger  ones, 
was  valid.  This  view  was  affirmed  by  the  Sudder  Court. 
Mr.  Colebrooke  appends  a  note  to  the  case  in  which  he 
agrees  with  the  pundits'  opinion,  as  being  in  accordance 
with  the  doctrines  of  Jimuta  Vahana.  He  ends  by  saying  : 
**  No  opinion  was  taken  from  the  law  officers  of  the  Sudder 
Court  in  this  case.  But  it  has  been  received  as  a  precedent 
which  settles  the  question  of  a  father's  power  to  make  an 
actual  disposition  of  his  property,  even  contrary  to  the 
injunctions  of  the  law,  whether  by  gift  or  by  will,  or  by 
distribution  of  shares  "  (r).  This  decision  was  followed 
in  1800  by  the  Supreme  Court,  which  affirmed  the 
validity  of  the  wills  of  Rajah  Nohkissen  and  Nemy  Chum 
Mullick,  by  which  ancestral  immovable  property  had  been 
disposed  of,  in  the  former  case  at  all  events,  to  the 
prejudice  of  the  testator's  sons  (5).  And  in  1812  the 
Sudder  Court,  after  consulting  their  pundits,  held  that  a 
gift  by  a  father  of  his  whole  estate,  real  and  personal, 
ancestral  and  otherwise,  to  a  younger  son  during  the  life 
of  the  elder  was  valid,  though  immoral,  the  gift  of  the 
whole  ancestral  landed  property  being  forbidden  (t).     In 

(q)  The  document  ir  sometinieB  t^poken  of  as  a  will,  sometime!?  aH  ti  deed  of 
gift;  it  seems  really  to  have  been  the  former. 

(r)  EfifMnchund  v.  Eshorchmd,  1  S.  D.,  2.  The  judgment  of  the  Sudder 
Conri  will  be  found  in  2  Stra.  H.  L.,  447. 

(«)  F.  MftcN.,  366,  340. 

(t)  Ramkoomar  v.  KisJienkunker,  2  S.  D.,  42  (52) ;  F.  MacN.,  277. 
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1816,  however,  the  law  was  unsettled  again  by  the  case  of 
Bhowanny  Chum  v.  The  Heirs  of  Ramkaunb  (w).  That 
case  will  be  discussed  more  fully  hereafter  (§  491),  but  it 
is  sufficient  here  to  point  out,  that  it  was  a  case  where  a 
father  had  made  an  unequal  partition,  among  his  sons. 
The  pundits  practically  found  that,  as  a  partition,  it  was 
invalid  from  its  inequality,  and  that  it  could  not  be 
supported  as  a  gift,  because  there  had  been  no  delivery  of 
possession.  The  result  was  that  the  partition  was  set 
Bighto  of  sons,  aside.  The  case  is  followed  by  an  elaborate  note  in  which 
the  opinions  of  the  pundits  in  this  and  the  two  previous 
cases  in  the  Sudder  Court  are  examined,  and  the  writer 
intimates  that  those  cases  had  probably  been  incorrectly 
decided,  so  far  as  they  respect  the  ancestral  immovable 
estate  (v).  It  is  evident,  however,  that  the  pundits  would 
not  have  agreed  in  this  view,  for  we  find  that  in  1821 
they  pronounced  opinions  affirming  a  gift  by  a  father  of 
an  ancestral  taluq  to  one  of  his  eleven  sons  (w?),  and  in 
1829  they  supported  a  sale  by  a  Zemindar  of  an  ancestral 
taluq  during  the  life  of  his  son.  They  laid  down  the 
broad  principle,  "  The  law  as  current  in  Bengal  recognizes 
no  proprietary  right  in  the  son,  so  long  as  that  of  the 
father  is  existent ;  and  therefore  in  the  case  stated,  as 
Bam  Shunker's  (the  father's)  right  in  the  soil,  was 
existent,  Mohun  Chund  (the  son)  could  have  no  claim 
upon  it"  (x).  Finally  in  1831,  the  same  question  arose 
again  in  the  Supreme  Court  of  Bengal,  and  was  referred 
to  the  Judges  of  the  Sudder  Dewanny,  who  returned 
the  following  certificate :  **  On  mature  consideration  of 
the  points  referred  to  us,  we  are  unanimously  of  opinion 
that  the  only  doctrine  that  can  be  held  by  the  Sudder 
Dewanny  Adaulut,  consistently  with  the  decisions  of  the 

(w)  -2  S.  D.,  202  (269) ;  F.  MacN.,  283,  294. 

{v)  These  conflicting  opinions  were  probably  before  Sir  Uyde  East  iu  1820, 
when  he  pronounced  his  judgment  in  Cossinaut  Bysack  v.  Hurroosooiidry  (2  M. 
Dii?.,  196),  where  he  balances  against  each  other  two  conflicting  sets  of  texts, 
with  an  evident  consoioosness  that  he  had  got  into  a  labyrinth  to  which  he  did 
not  poiisess  the  clue. 

(w)  Raujkriano  v.  Taraneychurn,  F,  MaoN.,  266,  Appx.  viii.  ^ 

Ix)  Kumla  v.  Qooroo,  4  S.  D.,  322  (410). 
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Court,  and  the  customs  and  usages  of  the  people,  is  that  a 
Hindu,  who  has  sons,  can  sell,  give,  or  pledge,  without  | 
their  consent,  immovable  ancestral  property,  situated  in 
the  province  of  Bengal  ;  and  that  without  the  consent  of  I 
the  sons,  he  can,  by  will,  prevent,  alter  or  affect  their' 
succession  to  such  property  **  (y).  This  certificate  has 
ever  since  been  accepted  as  settling  the  law  in  Bengal,  on 
the  points  to  which  it  refers  (z),  and  it  makes  no  difference 
that  the  property  is  impartible,  and  descends  by  the  rule 
of  primogeniture  (a).  Of  course  there  never  was  any 
doubt  as  to  the  right  of  a  Bengal  proprietor  to  dispose  of 
his  property  to  the  prejudice  of  relations  other  than  his 
own  issue  (6),  as  for  instance  to  deprive  his  widow  of  her 
share  on  a  partition  (c). 

§  373.  As  regards  those  who  are  coparceners  in  Bengal,  Righta  of  oo- 
that  is  brothers,  cousins,  or  the  like,  who  have  taken  pro-  p"°^®"- 
perty  jointly  by  descent,  or  who  have  acquired  it  jointly, 
there  is  also  no  difl&culty.     In  Bengal  the  right  of  every! 
coparcener  is  to  a  definite  share,  though  to  an  unascertained 
portion  of  the  whole  property  (§  265).  This  right  passes  by 
inheritance  to  female  or  other  relations,  just  as  if  it  were 
already  divided,  and  it  may  be  disposed  of  by  each  male 
proprietor  just  as  if  it  were  separate  or  self-acquired  pro- 
perty. And  such  alienations  will  be  taken  into  account  as 
part  of  his  share  in  the  event  of  a   partition.     But,  of 
course,  no  one  can  dispose  of  more  than  his  share,  unless 
by  consent  of  the  others,  or  for  necessary  purposes  (d). 


(f^)  Jugffomohun  v.  Neeittoo^  Morton,  90;  Motee  Lai  v.Mitterjeet,  6  S.  D.,  73 
(85).  A  note  follows  that  this  certificate  overrules  the  case  of  Bhowanny  Churn. 
It  really  did  nothing  of  the  sort. 

(e)  See  per  curiam^  BamkUhore  v.  Bhoobunmoyee^  S.  D.  of  1859,250;  S.  C, 
affd.  on  review,  S.  D.  of  1860,  i.,  489. 

(a)  Vddoy  v.  Jadublal,  6  Cal.,  113;  Narain  v.  Lokenath^  6  Cal.,  461. 

(6)  P.  MacN.,360;  Bhowaneev.  ML  Taramunee,  3  S.  D.,  138  (184);  Sheodas 
V.  K-unwul,  3  S.  D.,  234  (313) ;  Tamee  Chum  v.  Mt.  Dasee,  8  S.  D.,  897  (630). 
Ab  to  the  rights  of  an  adopted  son,  see  ante  §  165. 

(c)  Debendra  Coomar  v.  Brojendracoomary  17  Cal.,  886. 

{d)  Bajbulubh  v.  Mt.  Buneta,  1  S.  D.,  44  (69)  ;  Prannath  v.  CaXiahunkwr, 
1  8.  D.,  46  (60);  Anujidchund  v.  Kishen,  1  S.  D.,  116  (162),  where,  see 
Mr.  Colebrooke's  notes.  Bamkanhaee  v.  Bung  Chund^  3  S.  D. ,  17  (22) ;  Kounla 
v.  Bam  Hurety  4  S.  D.,  196  (247) ;  Sakhawat  THloh,  6  8.  D.,  338  (397) ;  2  W 
MacN.,  291,  294,  296,  806,  n.,  313. 
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And  80  an  undivided  coparcener  may  in  Bengal  lease  out 
his  own  share,  and  put  his  lessee  in  possession  (e).  But 
as  a  son  has  no  interest  in  his  father*s  property  during  the 
father*s  life,  a  sale  of  such  property  by  him  during  the 
father's  life  would  be  wholly  void,  and  it  has  been  ruled 
that  if  the  purchaser  had  got  into  possession,  the  son 
himself  might  recover  the  property  from  him  when  his 
own  title  as  heir  accrued.  The  purchaser,  however,  would 
have  a  right  to  recover  the  purchase  money  (/). 
Agreement  §  374.  It  has  been  held  in  the  Allahabad  High  Court 

aSion?  *^*^  *^^^  ^^  agreement  by  one  coparcener  not  to  alienate  his 
share  to  anyone  except  his  coparcener  is  valid,  and  may  be 
enforced,  and  that  an  alienation  to  a  stranger  made  in 
violation  of  such  an  agreement  may  be  set  aside  at  the 
suit  of  the  other  coparceners  (g).  The  former  part  of  the 
ruling  is,  of  course,  beyond  doubt.  But  it  may  be  ques- 
tioned whether  the  latter  part  would  be  followed  by  those 
Courts  which  recognize  the  right  of  a  coparcener  to 
dispose  of  his  share.  Can  an  agreement  by  a  member  of 
a  family  not  to  exercise  his  ordinary  rights  of  property  be 
enforced  against  a  stranger,  who  has  dealt  with  him  in 
ignorance  of  such  an  agreement  ?  In  other  words,  can 
the  agreement  operate  as  anything  more  than  a  trust  in 
favour  of  the  other  members  of  the  family,  which  is 
ineffectual  against  a  purchaser  for  value  without  notice  of 
the  trust  ?  (A).  Such  an  agreement  has  been  held  to  be 
ineffectual  against  a  purchaser  at  a  sale  in  execution  of  a 
decree  (i). 
Caaesofgift.  §  375.  Throughout  the  preceding  paragraphs no  distinc- 

tion has  been  drawn  between  gifts  and  transfers  for  valu- 
able consideration.  The  High  Courts  of  Madras  and 
Bombay,  it  will  be  remembered,  allow  a  coparcener  to 

ie]  Ham  Dehul  v.  Miterjeet,  17  Suth.,  420;  Macdonald  v.  Lallu  Shib,  21 
Suth  ,  17. 

(/)  Gunganarain  v.  Bulram,  2  M.  Dig.,  162. 

Iff)  Lahhmi  v.  Tori,  1  All.,  618.  See  Lachmin  v.  Koteshar,  2  All.,  e26.  See 
post  §§  426,  486. 

{h)  See  Kanna  Pisharodi  v.  Kombi  Acheri,  b  Mad.,  381 ;  AH  Hasan  v.  Dhirja 
4  All.,  518  ;  Trimbak  Jivaji  v.  Sakh/iram,  16  Bom.,  699. 

(t)  Golak  Nath  v.  Mathura,  20  Cal.,  273. 
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alien  his  undivided  share  for  value,  but  not  by  way  of 
gift  (§§  358,  361),  and  according  to  the  view  taken  by  the 
High  Court  of  Bengal,  equities  would  arise  in  favour  of 
a  purchaser  for  value  which  would  not  exist  in  favour  of  a 
donee.  Where  a  transaction  can  only  be  supported  on 
the  plea  of  necessity,  of  course  a  gift  could  never  be  valid. 
An  exception  may  exist,  perhaps,  in  favour  of  gifts  ot  a  Gifts, 
certain  part  of  the  property  for  pious  purposes.  These 
will  be  treated  of  at  length  in  Chapter  XII  on  Religious 
Endowments.  Where  property  is  absolutely  at  the 
disposal  of  its  owner,  as  being  the  property  of  a  father 
under  Bengal  law,  or  the  separate  or  self-acquired 
property  of  any  person,  he  may  give  it  away  as  freely  as 
he  may  sell  or  mortgage  it  (A:),  subject  to  a  certain  extent 
to  the  claims  of  those  who  are  entitled  to  be  maintained 
by  him  (Z).  And  where  a  gift  is  valid  it  may  be  accom- 
panied with  conditions,  such  as  that  the  donor  should  be  conditional, 
maintained  by  donee  during  his  lifetime,  and  that  his 
exequial  ceremonies  should  be  performed  after  his  death 
in  consideration  of  the  gift  (m)  ;  that  the  donee  should 
forego  claims  against  the  donor,  and  should  defray  expenses 
of  the  worship  of  the  idol  (n)  ;  that  the  property  should 
pass  to  another  in  a  particular  event  (o).  So  a  donatio 
martis  causa,  revocable  if  the  donor  should  recover  from  an 
illness,  is  valid  (p).  But  a  gift  will  be  invalid  which  inraiid. 
creates  any  estate  unknown  to,  or  forbidden  by,  Hindu 
law  iq).  Provisions  which  are  repugnant  to  the  nature  of 
the  grant,  such  as  a  restraint  upon  alienation  or  partition 
are  invalid  (r).     So  are  all  conditions  which  are  immoral 

{k)  Saminadien  v,  Durmarajien,  Mad.  Dec.  of  1853,  291 ;  and  see  authorities 
cited  ante  %  373.  note  (e) ;  2  Dig.,  159. 

(Z)  As  to  the  extent  to  which  thi'*  limitation  applies,  see  post  §  46J. 

(m)  Ram  Narayun  v.  Mt.  Sut  Bunsee,  3  S.  D.,  377  (003);  see  note. 

{n)  Madhubchunder  v.  Ramasoondree,  S.  D.  of  1853,  108;  Gokool  Nath  v. 
Issur  Lochun,  14  Cal.,  222. 

(o)  Soorjeemoney  Dosser  v.  Denobundo,  9  M.  I.  A.,  123,  135;  per  curiam, 
Tagore  v.  Tagore,  4  B.  L.  R.  (O.  C.  J.),  192. 

(p)  Visalatclnni  v.  Subbu,  6  Mad.  H.  C,  270. 

(q)  Tagore V.  Tagore,4B.  L.  R.  (O.  C.  J.),  103  ;  S.  C„  9  B.  L.  R.  (P.  C),  377  : 
8.  C..  18  Suth.,  359. 

(r)  See  post  §  426;  F.  MacN.,  327;  VenkatraviaiUMv.  Brammanna,  4  Mad. 
H.  C,  345;  Amiruddaulav.Nateri.S  Mad.  H.  C,  3.56;  Thakoor  Kapilnauth  v. 
Oovemmeni,  13  B.  L.  R.,  445, 457 ;  S.  C,  22  Suth.,  17  ;  Ananthav.  Nagamuthu, 
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or  illegal.  Where  the  gift  is  in  itself  good,  conditions 
which  are  repugnant,  or  illegal,  or  immoral  are  ineflfectual, 
but  the  gift  itself  remains  good.  Where  the  illegal 
condition  is  the  consideration  for  the  gift,  and  therefore 
forms  an  essential  part  of  it,  both  will  fail  (s).  Where  a 
gift  is  already  complete,  so  that  the  property  has  com- 
pletely passed  from  the  donor  to  the  donee,  any  conditions 
that  may  be  subsequently  added  are  absolutely  void,  since 
the  person  who  attempts  to  impose  them  has  ceased  to 
have  any  right  to  do  so  {t).  Where  a  gift  to  A  for  life  is 
followed  by  a  gift  of  the  remainder  of  the  estate  to  B,  if 
the  gift  to  A  is  void,  the  estate  of  B  is  accelerated,  and 
takes  effect  at  once  {u).  A  gift  to  A  with  a  condition 
postponing  his  enjoyment  to  a  period  beyond  majority  is 
good,  but  the  condition  is  bad,  unless  there  is  an  inter- 
mediate disposition  in  favour  of  some  other  person  (v). 
And  of  course  the  same  principles  apply  to  a  transfer  for 
value. 
PosfleMdon.  |  §  376.  Few  propositions  have  been  laid  down  with  more 
I  confidence  than  the  doctrine  that  under  Hindu  law  a  gift 
I  is  invalid  without  possession.  Yet  Hindu  law,  properly  so 
called,  appears  to  lay  little  stress  on  any  such  rule  as 
specially  applicable  to  gifts.  Gifts  have  been  always 
favoured  by  the  Brahman  lawyers,  for  the  obvious  reason 
that  they  were  generally  made  to  Brahmans.  The  early 
sages  discuss  the  law  of  gifts  with  special  reference  to 
their  liability  to  resumption.  This  depends  on  the  purpose 

4  Mad.,  200;  Ookool  Nath  v.  Issur  Lochun,  14  Gal.,  '222;  AU  Hasan  v.  Dhirja^  4 
All.,  618;  Narayanan  v.  Kantian,  7  Mnd.,  316 ;  jB/iatro  v.Parwies^rt,  7  AH.,  616 ; 
Herianna  v.  Oojani,  2  Mysore,  133.  Transfer  of  Property  Act  (IV  of  1882),  §$  10, 
,  12.     See  as  to  sach  conditions  in  a  lease,  Vyankatroya  v.  Shivrambat^  7  Bom., 

266 ;  NU  Madhab  v.  Narattam,  17  Cal.,  826,  in  a  mortgage  Mukkanni  v.  Jlaium 
Bhatta,  6  Mad.,  186.  See  fer curiam,  Tagore  v.  Tagore,  9  B.  L.  R.  (P.  C),  396, 
406;  S.  C,  18  Suth.,  369;  and  Renaud  v.  Tourangeau,  L.  R.,  2  P.  C.,  4.  As  to 
agreements  between  coparceners  not  to  divide,  see  voa^  §  486. 

(a)  Ram  Sarup  v.  Mt.  Bela,  11  I.  A.,  44;  S.  C,  6  All.,  318.  Transfer  of  Pro- 
perty  Act  (IV  of  1882),  §§  26, 18;  re  Dugdale,  38  Ch.  D.,  176,  re  Moor0,  39 
Ch.l)..  116. 

it)  Ram  Sarup  v.  Mt,  Bela,  ub  nup. 

(m)  Ajudhia  Bukah  v.  Mt.  Rukmin  Kuar,  11 1.  A.,  1.  Transfer  of  Property 
Act  (IV  of  1882),  §  27.  See  also  for  a  case  where  the  subsequent  est«te  fails, 
§16. 

{v)  Qotavi  Shivgar  v.  Riveti-Camae^  13  Bom.,  463 ;  Qordhandat  v.  Bai 
Mancoovgr^  26  Bom.,  449. 
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of  the  gift  or  the  special  circumstances  of  the  giver. 
Vrihaspati  says  :  "  Things  once  delivered  on  the  following 
eight  accounts  cannot  be  resumed ;  for  the  pleasure  of 
hearing  poets,  musicians  or  the  like,  as  the  price  of  goods 
sold,  as  a  nuptial  gift  to  a  bride  or  her  family,  as  an 
acknowledgment  to  a  benefactor,  as  a  present  to  a  worthy 
man,  from  natural  affection,  or  from  friendship.  What  is 
given  by  a  person  in  wrath  or  excessive  joy,  or  through 
inadvertence,  or  during  disease,  minority  or  madness,  or 
under  the  influence  of  terror,  or  by  one  intoxicated,  or 
extremely  old,  or  by  an  outcast  or  an  idiot,  or  by  a  man 
afflicted  with  grief  or  with  pain,  or  what  is  given  in  sport ; 
all  this  is  declared  ungiven  or  void.  If  anything  be  given 
for  a  consideration  unperformed,  or  to  a  bad  man  mistaken 
for  a  good  one,  or  for  any  illegal  act,  the  owner  may  take 
it  back"  (w).  Katyayana  says  that  "He  who  delivers 
not  a  present,  which  he  has  promised  to  a  priest,  shall  be 
compelled  to  pay  it  as  a  debt,  and  incurs  the  first  amerce- 
ment ;  *  and  Harita  lays  it  down  broadly  that  '*  a  promise 
legally  made  in  words,  but  not  performed  in  deed,  is  a 
debt  of  conscience  both  in  this  world  and  the  next  "  (x). 
In  one  case  reported  by  Mr.  MacNaghten  (y),  where  the 
facts  placed  before  the  pundit  stated,  "  It  does  not  clearly 
appear  that  the  donee  ever  took  possession  of  the  property 
given  ;  *'  his  futwah  asserted  that  the  gift  could  not  be 
resumed,  quoting  as  authority  a  text  of  Manu  "  once  is 
the  partition  of  an  inheritance  made ;  once  is  a  damsel 
given  in  marriage,  and  once  does  a  man  say,  "  I  give.'" 
These  three  are  by  good  men  done  once  for  all  and 
irrevocably."  No  doubt  the  pundit  also  answered  that 
even  without  a  gift  the  donee  was  entitled  to  the  property 
as  being  adopted  in  the  KritHma  form.  The  necessity 
for    acceptance   is    put    more    prominently    forward    by 


{w)  2  Dig.,  174,  197;  Narada,  Pt.  IT,  ch.  iv.  ;  Katyaynna,  2  Di|?„  197  ;  Mann, 
viii.,  §§  212.  213 ;  Gotama,  2  Dig.,  172.  See  as  to  revocafcion  of  gifts  the  Trunsfor 
of  Property  Act  (IV  of  1882),  §  126. 

{x)  2  Dig.,  170,171. 

\y)  2  W.  MrtcN.,  249,  case  xlii.     See  also  case  xxxv.,  p.  243. 

32 
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Yajnavalkya  (z),  who  says,  "  The  acceptance  of  a  gift 
should  be  public,  especially  of  immovable  property. 
Whatever  may  be  lawfully  given  and  is  contracted  to  be 
given,  shall  not  after  gift  be  resumed.**  So  far  as  this 
text  makes  possession  necessary  to  give  validity  to  a  gift, 
Yajnavalkya  seems  to  treat  it  as  standing  on  the  same 
footing  with  other  modes  of  transfer.  In  an  earlier 
passage  (a),  he  says,  **  Acquisition  by  title  is  stronger  than 
possession,  unless  this  has  come  down  from  ancestors. 
But  acquisition  by  title  is  of  no  avail  without  possession 
for  a  short  time.'*  The  whole  subject  is  discussed  at  con- 
siderable length  by  the  author  of  the  Mitakshara  under 
two  headings,  of  possession  without  a  title  and  of  a  title 
without  possession  (b).  As  regards  gift  he  says,  "  gift 
consists  in  the  relinquishment  of  one's  own  right,  and  the 
creation  of  the  right  of  another ;  and  the  creation  of 
another  man's  right  is  completed  on  that  others  acceptance 
of  the  gift  but  not  otherwise.  Acceptance  is  made  by 
three  means,  mental,  verbal  or  corporeal.  Mental  accept- 
ance is  the  determination  to  appropriate ;  verbal  acceptance 
is  the  utterance  of  the  expression,  this  is  mine  or  the  like  ; 
corporeal  acceptance  is  manifold,  as  by  touching  "  (c). 
"  In  the  case  of  land,  as  there  can  be  no  corporeal 
acceptance  without  enjoyment  of  the  produce,  it  must  be 
accompanied  by  some  little  possession  ;  otherwise  the  gift, 
sale,  or  other  transfer  is  not  complete.  A  title,  therefore, 
without  corporeal  acceptance,  consisting  of  the  enjoyment 
of  the  produce,  is  weaker  than  a  title  accompanied  by  it 
or  with  such  corporeal  acceptance.  But  such  is  the  case, 
only,  where  of  these  two  the  priority  is  undistinguishable  ; 


(z)  II,  176.  (a)  II,  27. 

{b)  Mit.,  iii.,  §§  5  and  6,  translated  by  Mr.  William  MaoNaghten,  1  W.  MacN., 
212,  217. 

(c)  Under  Eni^lish  law  the  aooeptance  of  a  gift  by  a  donee  is  to  be  presumed 
until  his  dissent  is  signified,  even  though  the  donee  is  not  aware  of  it,  and  the 
presumption  has  even  been  held  to  apply  to  a  gift  which  the  donor  desired  to 
revoke  before  the  donee  knew  that  it  had  been  made.  Per  LindXeyy  L.  J.,  21  Q. 
B.  D.,  p.  541.  Where,  however,  delivery  is  necessary,  as  in  the  case  of  a  parol  gift 
of  a  chattel  capable  of  gift,  mere  words  of  giving  and  acceptance,  communicated 
by  the  donor  to  the  doneb,  and  by  the  donee  to  the  donor,  do  not  pass  the 
property  without  delivery.    Cochrane  v.  Moore ^  26  Q.  B.  D.,  67. 
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but  when  it  is  ascertained  which  is  first  in  point  of  date, 
and  which  posterior,  then  the  simple  prior  title  affords  the 
stronger  evidence.  Or  the  interpretation  may  be  as 
follows :  **  Evidence  is  said  to  consist  of  documents, 
possession,  and  witnesses."  This  having  been  premised 
as  the  general  rule,  the  text  **  a  title  is  more  powerful  than 
possession  unaccompanied  by  hereditary  succession,''  and 
**  where  there  is  not  the  least  possession,  there  a  title  is 
not  sufl&cient,''  have  been  propounded  to  point  out  to 
which  the  superiority  belongs,  where  the  three  descrip- 
tions of  evidence  meet."  Apparently,  in  the  view  of 
Vijnaneswara,  acceptance  was  necessary  to  complete  a 
gift  because  according  to  a  Hindu  lawyer  property  can 
never  be  in  abeyance.  It  cannot  pass  out  of  one  till  it  is 
received  by  another  (d).  The  very  nature  of  a  mortgage 
or  sale,  which  is  necessarily  a  bilateral  proceeding,  assumes 
acceptance.  No  such  assumption  exists  in  the  case  of  a 
gift.  But  as  regards  actual  corporeal  acceptance,  or  as  he 
calls  it  "  some  litt'e  possession,"  he  appears  to  put  a  gift 
on  the  same  footing  with  a  sale  or  other  transfer.  As  to 
all  three  evidence  of  possession  is  material  in  order  to 
determine  priorities  between  conflicting  claims,  where  any 
such  dispute  exists.  Where  no  such  dispute  exists,  then 
the  general  rule  applies  **  In  the  case  of  a  pledge,  a  gift,  or 
a  sale,  the  prior  contract  has  the  greater  force  "  (e). 

§  377.  It  is  probable  that  the  rule  that  actual  possession  ^"a'oaSn^ 
is  necessary  to  give   validity  to  a  gift  arose,  not  from  any  enforocd. 
special  doctrine  of  Hindu  law,  but  from  the  general  princi- 1 
pie  common  to  all  systems  of  law,  that  a  voluntary  promise! 
cannot  be  enforced,  though  the  voluntary  act,  when  com-| 
pleted  is  irrevocable    (/).     To  this  extent  the  doctrine 
received  very  early  recognition  in  our  Courts,  and  has  long 
since  been  enforced  (g).     Whether  the  English  doctrine 

Id)  Oordhand(U  v.  Bai  Maneoover,  26  Bom.,  449. 
e)  Mit.,  iii.,  2,  §  5;  1  W.  MacN.,  200. 


i 


)  See  per  curiam^  11  I.  A.,  p.  233  ;  Standing  v.  Botoring,  81  Ch.  D.,  282. 
(g)  2  Stra.  H.  L., 426 ;  2  W.  MacN.,  243,  case  xxxvi.;  KUhto  Soondery  v.  Kiskto 
Motee,  Marshall,  367;  Sham  Singh  v.  Mt.  Umraotee,  2  S.  D.,  75  (92) ;  Haijivan 
V.  Naran  Haribai,  4  Bom.  H.  C.  (A.  C.  J.),  31 ;  Vasudev  v.  Narayan^  7  Bom., 
131;  Abaji  Oangadhur  v.  Mukta^  18  Bom.,  688;  Bamamirthay.  Qopaia^  19 
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What  amounts 
to  poesesaion. 


of  Equity  that  a  declaration  of  trust,  not  amounting  to  a 
legal  transfer,  can  be  enforced  in  favour  of  the  object  of 
the  trust  would  be  extended  to  cases  governed  by  Hindu 
law  is  undecided  (A).  It  is  quite  certain  that  no  promise 
to  confer  a  future  benefit  upon  a  priest,  however  holy, 
would  be  enforced  by  the  secular  Courts  (i).  Where, 
however,  the  donor  has  done  everything  in  his  power  to 
complete  the  gift,  and  the  resistance  to  his  attempts  to 
give  it  full  effect  arises  from  a  third  person,  the  fact  that 
possession  has  not  been  given  is  no  answer  to  a  suit  by 
the  donee  against  the  obstructing  party  (A). 

§  378.  To  complete  a  gift  there  must  be  a  transfer  of 
the  apparent  evidences  of  ownership  from  the  donor  to 
the  donee  (l).  It  is,  however,  suflRcient  if  the  change  of 
possession  is  such  as  the  nature  of  the  case  admits  of. 
Therefore,  where  the  gift  is  of  land,  which  is  in  the  posses- 
sion of  tenants,  receipt  of  rent  by  the  donee  is  enough, 
even  though  it  is  received  through  a  person  who  received 
it  formerly  as  agent  for  the  donor  ;  or  delivery  to  the  donee 
of  the  deed  of  gift,  and  of  the  counterpart  lease  executed 
to  the  donor  by  the  tenants  (m).  So  a  gift  may  be  made 
to  an  absent  person,  if  his  acceptance  of  it  is  certain,  but 
if  it  is  unknown  whether  he  will  accept  or  not,  the  right 


Mad.,  43!^.  The  Transfer  of  Property  Act.  (IV  of  1882).  §  122  only  requires  an 
acceptance  of  the  gift  by  or  on  behalf  of  the  donee,  which  itcceptancc  must  be 
made  during  the  lifetime  of  tlie  donor,  smd  while  he  is  still  capable  of  giviug. 
If  the  donee  dies  before  acceptance,  the  gift  is  void.  But  by  ^  129  uotbing  in 
the  above  provittions  would  affect  any  rule  of  Hindu  law. 

(h)  VenkntcLchfUa  v.  Thatharnma,  4  Mad.  H.  C,  460  ;  Hirhai  v.  Jan  Maho- 
med^ 7  Bom.,  229;  Bhaskar  PurBhotani  v.  Sarasvatibai^  17  Bom.,  486;  Gor- 
dhandas  v.  Bni  Maiicoover,  26  Bom.,  449,  p.  472. 

(i)  Manjanadhaya  v.  Tangamnui,  Mad.  Dec.  of  1861,  24;  Nursing  y.  Mohunty 
8.  D.  of  1857,  1000. 

{k)  Kalidas  v.  Kanhya  LalU  11  I.  A.,  218;  S.  C,  11  Cal.,  121.  See  the  facts 
of  this  case  slated,  post  %  387:  followed  in  cases  under  Muhammedan  law. 
Mahomed  Buksh  v.  HoBseini  Bihi,  15  I.  A.,  81 ;  S.  C,  15  Cal.,  684:  Sheikh 
Muhumed  v.  Zuabida  Jan,  lH  I.  A..  206;  S.  C.  11  All.,  460;  Balmakund  v. 
Bhagwan  Das,  16  All.,  185. 

(I)  Mere  Begistration  of  the  deed  of  gift  is  not  sufficient,  without  some  posses- 
sion or  acceptance  by  the  donee.  Lakahimoni  v.  Nifhyananda,Q>4  Cal.,  464. 
Any  continuance  of  ownership  in  the  donor  is  inconsistent  with  n  perfect  gift, 
Nawab  Ibrahim  Alikhan  v.  Ummat-uI-Zohra,  241.  A.,1;  S.  C,  19  All..  267. 

(m)  Bank  of  Hindustan  v.  Premrhand,  5  Bom.  H.  C.  (O.  C.  .1.),  83;  Wan- 
nathan  v.  Keyakadath,  6  Mad.  H.  C  ,  194;  Harjivan  v.  Naran,  4  Bom.  H  C. 
(A.  C.  J.),  31;  Man  Bhari  v.  Naunidh,4  All.,  40;  Kallyaniv.  Naraitana, 
9  Mad.,  267;  Anwari  Begam  v.  Nizam-uddin,  21  AH.,  165. 
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of  the  donor  continues  {n).  And  it  was  stated  by  a  pundit 
in  Bengal  that  a  gift  would  be  valid,  even  though  the 
donor  retained  possession,  if  it  was  expressly  stated  in  the 
deed  that  he  was  holding  the  property  as  a  loan  from  the 
donee  (o).  So  it  has  been  held  that,  where  the  donee  is 
incapable  of  taking  possession,  as  being  a  minor  or  a  lunatic, 
the  possession  of  the  donor  is  enough,  if  it  is  expressly 
asserted  to  be  in  trust  for  the  donee  (p).  And  when  the 
donee  was  in  possession  either  alone,  or  jointly  with  the 
donor,  before  the  gift,  the  continuance  of  his  possession 
is  sufficient,  without  any  new  delivery  (q).  So  where  one 
of  several  donees  is  already  in  possession,  a  declaration  of 
gift  to  him  on  behalf  of  all,  assented  to  by  himself  and  the 
other  donees  is  sufl&cient,  without  putting  them  in  posses- 
sion (r).  The  gift  of  an  incorporeal  right  will  be  sufficient 
if  it  is  made  in  such  a  manner  as  would  suffice  for  the 
transfer  of  choses  in  action  ($),     It  follows  from  the  above  poneemortbe 

.  in  oxifftenoft. 

principles  that,  whether  the  gift  be  inprasenti  or  infiUuro, 
the  donee  must  be  a  person  in  existence,  and  capable  of  I 
accepting  the  gift  at  the  time  it  takes  effect  {t).  The  only 
exceptions  are  the  cases  of  an  infant  in  the  womb,  or  a 
person  adopted  after  the  death  of  the  husband  under  an 
authority  from  him.  Such  persons  are  by  a  fiction  of  law 
considered  to  have  been  in  existence  at  the  time  of  the 
death  {u).  A  gift  to  an  idol,  which  is  not  in  existence  at 
the  death  of  the  testator,  is  invalid,  though  the  deity 
represented  by  the  idol  is  already  in  existence  (v). 

{H)  Srikrishna,  cited  with  approval  by  Macphenum,  .J.,  Kriahnaratnani  v 
Ananda,  4  B.  L.  R.  (O.  C.  J.),  291. 

(o)  Shfodan  v.  Kuhwnl,  4  S.  D.,  234  (813). 

{p)  Punjab  Cu8t,  75;  2  W.  MacN..2t3. 

iq)  Meyajee  v.  Mfftha,  Bom.  Sel.  Rep.,  80.  ft9  ;  Sheik  Ibrahim  v.  SJieik  Sule- 
man^  9  Bum.,  146.  Thin,  and  the  previous  case,  were  decided  under  Muhammedan 
law,  which  in  this  respect  tigrfe^*  with  the  Hindu  law. 

(r)  Dai  Kunhal  v.  Lakhma  Mana,  7  Bom.,  452. 

(«)  Chellamamma  v.  Subammay  7  Mad.,  23;  Khuraadji  v.  Pentonji,  12  Bora  , 
673. 

{U  This  is  the  actual  time  of  giving,  that  is  the  date  of  the  gift,  if  inter  vivos, 
or  the  death  of  the  testator,  if  by  will;  not  the  po>»Bible  time  of  receiving.  See 
Tagore  v.  Taaore,  9  B.  L.  R.,  399;  S.  C,  18Suth.,359;  Soudamineyv.  Jogesh, 
2  Cal.,  265 ;  Kh&rodemoney  v.  Doorgamoney ^  4  Cal.,  455;  Bai  Mamubai  v.  Dosaa 
Morajiy  15  Bom.,  443;  po$t  $  384. 

(u)  Tagore  v.  Tagore,  4  B.  L.  R.  (O.  C.  J.),  103;  S.  C,  on  appeal  in  the  Privy 
Council,  9  B.  L.  R.,  377,  397,  400.  404 ;  S.  C  ,  18  Suth.,  369. 

(»)  Ut»endra  Lai  v.  Hem  Chandra,  *26  Cal.,  406 ;  Bajomoyee  v.  Troylukho^ 
29  Cal.,  260. 
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Gift  to  aeius  §  379.  The  principle  last  stated  has  given  rise  to  a  class 
an  incapdbie  of  cases  as  to  which  there  appears  to  be  some  conflict  of 
^  ••*™**  authority.     In  England  it  is  well  settled  that  where   a 

I  gift  or  bequest  is  made  to  a  class  of  persons,  some  of 
whom  are  incapable  of  taking,  the  disposition  fails  as  to 
all.  This  rests  not  upon  any  technicality  of  English  lawr 
but  upon  the  ground  that  the  intention  of  the  donor  -was 
to  benefit  all  equally,  and  that  it  is  impossible  to  know 
what  shape  his  wishes  would  have  taken,  if  he  had  been 
informed  that  they  could  not  be  carried  out  as  he 
intended  (tr).  This  rule  has  been  applied  in  several  cases 
in  India,  where  it  has  been  held  that  a  disposition  in 
favour  of  a  class  of  persons,  as  to  some  of  whom  the  gift 
is  void  for  remoteness,  or  some  of  whom  are  or  may  be 
incapable  of  takin^r  as  being  unborn  at  the  time  when  the 
gift  should  take  effect,  is  void  as  to  all.  And  the  mie 
,  applies  even  though  all  the  members  of  the  class  are  in 
fact  bom  before  the  gift  or  bequest  takes  effect,  if  it  ^w^as 
antecedently  possible  that  they  might  not  have  been  so 
born,  since  '*  it  is  an  invariable  rule  that  regard  is  had  to 
possible  not  actual  events,  and  the  fact  that  the  gift 
might  have  included  objects  too  remote,  is  fatal  to  its  vali- 
dity irrespective  of  the  event ''  i  j-».  The  existence  of  such 
a  rule,  as  properly  applicable  to  India,  appears  to  have 
been  recognised  by  the  Judicial  Committee  in  one  case» 
though  they  were  of  opinion  that  upon  the  true  constmc- 
tion    of   the  instrument    the  disposition    did   not    come 

I  within  the  rule  \y\  The  rule  itse!f  is  expressly  made 
applicable  by  the  Legislature  to  transfers  which  are 
invalid  as  offending  against  the  doctrine  of  perpetuity,  or 

ed  .  i^  Wbere  lir-e  ;iT4liJ:jTo:  »aT  d  <f*.-«t2oci  of  Dcimvtj  tsntsoc  l<  epoi«n- 
bil:3T  iikAt  a  puTU  -3LL*r  person  sl-^s  ^t«  cc.Idrau  «T?dktM«  ss  bp4  aaJaiHgible 
to  ^ov  ikAi  from  Mivaoced  a^  t^  btnk  al  ^ste^p  <h<inm  •»  ■■poaai^le  :  re 
JSjtmw^m^  ^  Ok   D..  !»».     Ike  aaae  ni>  voa«J.  m,^  ^.>«b«.  Apptr  to  mmj  oUmt 

?     Kmrntmr  T*rmktmrmr  T^««wr  S%o«*<.  :0  I   A..  *t  p.  €0 :  S.  C.  9  Cal..  &% 
P  96.;- 
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where  an  attempt  is  made  to  create  a  series  of  limited 
interests  in  favour  of  persons  not  in  existence  at  the  date 
of  the  transfer,  after  the  termination  of  a  previous  vested 
estate  (z).  Whether  it  was  intended  to  exclude  the 
application  of  the  rule  in  all  other  cases  is  matter  of  argu- 
ment or  inference. 

§  380.  A  class  within  the  meaning  of  this  rule  has  been  JJ^^^^^J^I*® 
defined  as  follows  by  Mr.  Jarman  (a).  "A  number  of 
persons  are  popularly  said  to  form  a  class  when  they  can 
be  designated  by  some  general  terra,  as  children,  grand- 
children, nephews,  but  in  legal  language  the  question 
whether  a  gift  is  one  to  a  class  depends  not  upon 
those  considerations,  but  upon  the  mode  of  gift  itself,  viz,, 
that  it  is  a  gift  of  an  aggregate  sum  to  a  body  of  persons 
uncertain  jn  nuinber  at  the  time  oLUlS-Si^*  *^  ^®  ascer- 
tained at  a  future  time  and  who  are  to  take  in  equal  or  in 
some  other  definite  proportions,  the  share  of  each  being 
dependent  for  its  amount  upon  the  ultimate  number  of 
persons.  "  The  rule  does  not  apply  where  all  the  indivi-  \ 
duals  are  named,  as  then  the  intention  of  the  donor  as  to  I 
each  is  defined.  In  such  a  case,  if  they  are  to  take  as  ( 
tenants  in  common,  and  the  gift  fails  as  to  some,  the 
others  take  their  appointed  shares  (6).  If  they  are  to  take 
jointly,  those  who  are  capable  of  taking  are  entitled  to  the 
whole  (c).  Nor  does  it  apply  where  the  nature  of  the 
benefit  conferred — such  as  residence  in  a  family  house — 
is  not  dependent  on  the  number  of  persons  who  may 
ultimately  prove  that  they  have  a  right  to  share  (d). 
Where  there  are  independent  and  alternative  gifts,  of 
which  one  is  good  at  the  time  the  document  takes  effect, 
and  the  other  is  void,  the  former  will  take  effect,  and  the 
latter  will  be  disregarded  (e). 

{z)  Transfer  of  Property  Act  |IV  of  1882),  §  15  ;  Snccession  Act  (X  of  1865), 
§  102.  Nothins  in  the*e  Bections  alters  any  principle  of  Hindu  law.  Act  IV  of 
1882,  §  2;  Act  XXI  of  lb70.  §  3  ;  Alangamonjori  wSonamoni,  8  Gal.,  637. 

(a)  Jarm*n  Wills,  I,  282.  6th  e<l. 

(6)  Jame»  v.  Lord  Wi/nford,  1  Sm.  &  Giff.,  p.  59. 

ic)  Nandi  Singh  v.  Sitaram,  1  I.  A.,  4J  ;  S.  C,  16  Cal.,  677. 

(d)  Krishanath  v.  Atmaram,  15  Horn.,  543. 

(e)  Re  Harvey,  89  Ch.  D.,  289;  Raikiahori  v.  Debendranaih,  15  1.  A.,  37; 
S.  C,  15  Cal.,  409. 
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Beoentdeoi-  §  381.  Later  decisions  throw  some  doubt  upon  the  above 

BaiBkhm       doctrine  as  of  universal  application  in  India.     The  first 

Aimaida  Koer.  case  is  a  decision  of  the  Judicial  Committee,  which  of 

course  is  conclusive  as  to  whatever  it  lays  down  (/).     In 

that  case  there  were  alive  as  members  of  an  undivided 

family  governed  by  Mitakshara  law,  Mata  Dyal,  his  son 

Udey  Narrain,  and  Satrujit,  the  only  son  of  Udey  Narrain. 

To    protect    the  estate  against    the  profligacy    of    Udey 

Narrain,  Mata  Dyal,  with  the  consent  of  Udey  Narrain,  to 

whom  a  sum  of  Rs.  5,000  was  paid,  transferred  the  estate 

to  Satrujit  Narrain  and  his  own  brothers  who  are  born  or 

'  may  be  born  hereafter.      The  validity    of  this  gift  was 

'  objected  to,  amongst  other  reasons,  on  the  ground  that  as 

'  the  unborn  sons  of  Udey  could  not  take,  the  gift  to  Satrujit 

I    himself,  as  a  member  of  the  class  of  Udey*s  sons,  was 

i    invalid.     In  support  of  this  view  reference  was  made  to 

§  102  of  the  Succession  Act  (X  of  1865).     As  to  this  the 

Committee  replied  that  the  gift  in  question  did  not  come 

within  the  terms  of  the  section  (g).     Upon  the  general 

question  their  Lordships  held  that  the  gift  was  not  made 

to  a  class  of  whom  Satrujit  was  one,  but  that  it  was  made 

to  Satrujit  as  a  person  in  whose  favour  it  was  intended  to 

operate  at  once,  for  a  purpose  which  would  be  absolutely 

frustrated  if  it  did  not  so  operate.     The  further  intention 

that  his  younger  brothers,  if  he  ever  had  any,  should  share 

in  the  benefit  of  the  gift,  could   not  be  carried  out,  but 

that  was  no  reason  for  holding  the  whole  transaction  to 

be  void.     They  said  (A)  :  "  Cases  are  not  rare  in  which  a 

Court  of  construction,  finding  that  the  whole  plan  of  a 

donor  of  property  cannot  be  carried  into  effect,  will  yet  give 

effect  to  part  of  it,  rather  than  hold  that   it  shall   fail 

entirely.     In  the  present  case,  there  is  every  reason  for 

holding  that,  if  Satrujit's  possible  brothers  are  not  able  to 


(/)  Rai  Binhen  Chand  v.  Mt.  Asmaida  Koer,  11  I.  A  ,  164  ;  8  C,  6  All.,  560. 

{g)  It  seisms  very  doubtful  whether  under  the  Bavins  clause  of  the  Hindu  Wills 
Act,  4  102  of  Act  X  of  lb65  has  any  application  to  Hindu  Wills.  See  per  WiUoitt 
J.,  12  Cal.,  p.  669.  It  has  no  application  whatever  to  gifts  or  transfers  inter 
vivos. 

{h)  11  I.  A.,  178;  8.  C,  6  All.,  p.  573. 
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take  by  virtue  of  the  gift,  he  shall  take  the  whole.  He  is 
there  present  and  able  to  receive  the  gift.  He  is  an  in- 
dividual designated  in  the  deed.  If  the  deed  stood  alone, 
it  is  a  question  in  each  case  whether  a  designated  person 
who  is  coupled  with  a  class  described  in  general  terms  is 
merged  into  that  class  or  not.  But  the  deed  does  not 
stand  alone.  It  is  followed  by  actions  of  a  kind  which, 
even  without  a  deed,  may  work  a  transfer  of  property  in 
India.  Satrujit  is  entered  in  the  Collector's  books  as  the 
sole  possessor  of  the  property,  and  his  guardian  takes 
possession,  first  in  his  name  and  afterwards  as  his  succes- 
sor. Their  Lordships  hold  that  the  circumstance  that  the 
parties  wished  to  do  something  beyond  their  legal  power, 
and  that  they  have  used  unskilful  language  in  the  deed  of 
gift,  ought  not  to  invalidate  that  important  part  of  their  ' 
plan  which  is  consistent  with  one  construction  of  the  ' 
deed,  and  is  clearly  proved  from  the  transfer  of  the  ' 
property  in  fact.*' 

§  382.  This  decision  was  followed  in  a  very  similar  case  Calcutta 
in  Calcutta  (i),  where  a  man  by  deed  of  gift  gave  certain  ®^"**'*** 
property  to  Ramlal  and  Shamlal,  the  two  existing  infant 
sons  of  his  son  Madhub,  with  a  direction  that  they  and 
their  uterine  brothers  who  should  be  born  hereafter  should 
divide  the  same  amongst  them  in  equal  shares.  He  then 
proceeded  to  provide  that  the  two  grandsons  so  named 
should  be  placed  in  possession  and  have  their  names 
registered.  But  the  rights  of  the  uterine  brothers  to  be 
bom  in  future  were  not  to  be  extinguished  by  this  posses- 
sion. The  Court  held  on  the  authority  of  the  Privy 
Council  case  that  the  gift  was  good  to  the  persons  so 
designated,  though  ineffectual  as  to  those  who  might  be 
born  hereafter.  Wilson,  J.,  however,  upon  an  elaborate 
examination  of  all  the  Indian  and  English  authorities, 
arrived  at  the  conclusion  (p.  681)  that  the  rule  in  Leake  v. 
Robin807i  was  only  applied  in  England  to  gifts  to  a  class 


(»)  Ramlal  Seit  v.  Kanai  Lai,  12  Cal.,  6G3  ;  Bhoba  Tarini  v.  Peary  Loll,  24 
Cal.,  646,  p.  668. 
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tainted  with  the  vice  of  remoteness,  and  that  the  Indian 

Succession  Act,  §  102,  and  the  Transfer  of  Property  Act, 

§  15,  marked  the  intention   that  the  rule  should  only  be 

extended  to  India  in  similar  cases.     He  then  expressed 

his  opinion  that  the  decision  in  Rai  Bishen  Chand's  case 

was  inconsistent  with  the  rulings  in  Soudamoney's  and 

Kherodemoney's  cases,  and  ended  by  saying  (p.  685)  **For 

these  reasons  I  should  be  prepared,  if  necessary,  to  dissent 

wholly  from  the  doctrine  laid  down  in  those  cases,  and  to 

hold,  as  the  general  rule,  that  where   there  is  a  gift   to  a 

\  class,  some  of  whom  are  or  may  be  incapacitated  from 

(  taking,  because  not  born  at  the  date  of  gift  or  the  death  of 

the  testator  as  the  case  may  be,  and  where  there  is  no 

^  other  objection  to  the  gift,  it  should  enure  for  the  benefit 

I   of  those  members  of  the  class  who  are  capable  of  taking." 

M^dnBkBom-      ^  SB'S.  The  latter  part  of  the  judgment  was,  of  course^ 

Dfty  Q001B10D8. 

merely  obiter  dictum.  The  views  there  laid  down  have, 
however,  been  followed  to  their  full  extent  by  the  High 
Courts  of  Madras  and  Bombay.  Property  was  granted  to 
a  man  for  his  life,  and  at  his  death  to  persons  (in  the 
Madras  case  his  brothers,  in  the  Bombay  case  his  children) 
forming  a  class,  whose  description  would  equally  embrace 
persons  born  during  and  after  the  life  of  the  testator  or 
settler.  In  each  case  the  person  who  claimed  the  property 
had  been  in  fact  born  before  the  document  took  effect, 
and  no  one  had  been  born  after  that  date.  The  Court 
held  that  he  was  entitled  to  take  in  accordance  with  the 
Calcutta  judgment  (k).  The  Bombay  High  Court  further 
supported  its  opinion  by  a  reference  to  the  language  of 
Jessel,  M.  R.,  (Z)  where  he  said  :  **  I  think  there  is  a 
convenient  mode  of  interpreting  this  testator's  intention 
and  it  is  this  :  The  testator  may  be  considered  to  have  a 


(k)  Manjamma\.  Padmanabhayya,  12  Mad.,  393;  Mnngaldas  v.  Ti-ibhoo- 
vandas,  \o  Bom.,  662;  Tribhoovavdos  v.  Gungudas,  18  B<im.,  7 ;  Krhhnarau 
V.  Bettahai,  20  Bom.,  571;  Khimji  Jniram  v  Mororji.  22  Bom.,  633;  Gor- 
dhandos  v.  Bai  Mancoover^  26  Bom.,  449,  p.  46«S.  On  the  other  hand  Sianiey,  J., 
in  1901  laid  down  the  law  on  this  point  in  Bajfrmoyety.  Troyhtkho,  29  CmI.,  260, 
p.  276  exactly  as  stated ;  ante  i  379. 

(/)  In  re  Coleman,  4  Ch.  D.,  p.  169. 
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primary  and  a  secondary  intention.  His  primary  inten- 
tion is  that  all  members  of  the  class  shall  take,  and  his 
secondary  intention  is  that  if  all  cannot  take,  those  who 
can  shall  do  so."  In  the  case  before  Jessel,  M.  R.,  the 
testator  had  given  certain  property  to  **  the  children  of 
my  late  brother  Joseph  Coleman  who  shall  survive  me  or 
who  shall  have  died  in  my  lifetime  leaving  issue  living  at 
my  death  in  equal  shares."  Four  children  of  Joseph  were 
living  at  the  testator's  death,  and  one  had  died  leaving 
issue  living  at  the  death  of  the  testator.  The  Master  of 
the  liolls  said  that  he  intended  somehow  to  provide  for  a 
child  who  died  leaving  issue,  but  did  not  know  how  to  do 
it.  That  part  of  the  gift  therefore  failed  ;  but  the  supposed 
secondary  intention  was  carried  out  by  holding  that  the 
four  children  took  the  share  among  them.  The  doctrine 
of  Leake  v.  Robinson  had  no  application  to  the  case, 
which  was  decided  on  completely  dififerent  principles  as 
regards  the  child  who  had  predeceased  the  testator. 

^  384.  The  same  question  arose  in  a  different  form  in  Exercise  of 
Bombay,  in  cases  where  a  power,  indefinite  in  its  object,  ^^^' 
was  conferred  by  will,  and  where  it  was  objected  that  the 
power  might  be,  and  in  one  case  actually  was  exercised  in 
favour  of  a  person  who  was  not  alive  at  the  death  of  the 
testator.  In  the  first  case  (m)  the  testator  appointed  his 
brother  Jamnadas  his  executor,  and  left  his  property  on 
various  trusts  for  any  person  or  persons  whom  Jamnadas 
might  by  any  deed  or  writing  appoint.  Jamnadas  left  the 
property  by  will  to  his  daughters  Kabli  and  Moti,  of  whom 
Moti  was  born  after  the  death  of  the  testator.  Farran,  J., 
held  that,  under  the  terms  of  the  will,  Jamnadas  had  an 
absolute  estate,  and  that  therefore  Kabli  and  Moti  received 
the  estate  from  him  and  not  from  the  testator,  and  there- 
fore the  devise  was  valid  as  to  both  daughters.  On  appeal 
the  High  Court  held  that  Jamnadas  had  never  any  estate 
bufc  that  of  a  trustee  with  a  power  ;  and  that  this  power 
could  only  be  exercised  "  subject  to  the  same  restrictions 

(m)  Javerhai  v.  Kablibai,  15  Bom.,  326  ;  16  Bom.,  492.  p.  499. 
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as  the  Hindu  testamentary  law  imposes  on  the  testator 
himself,  tJU.,  that  the  appointment  should  be  made  during 
the  life  of  the  tenant  for  life,  so  that  the  appointee  may 
be  ascertained  when  the  event  arises  on  which  he  is  to 
take  ;  and  also  that  he  should  be  a  person  who  was  alive 
at  the  death  of  the  testator."  This  decision  was  followed 
by  the  High  Court  in  the  next  case  (n).  There  the  Court 
was  asked  to  administer  the  estate  and  construe  the  will 
of  the  testator.  He  had  constituted  a  trust  for  the 
management  oi  his  property,  the  last  clause  of  which  was 
as  follows  :  "But  should  there  be  no  children  born  to  the 
womb  of  my  daughter  Mamu,  then,  after  the  death  of 
Mamu  and  my  wife  Motivahu  this  trust  is  to  become  void, 
and  the  property  delivered  to  such  persons  as  my  daughter 
Mamu  may  direct  it  to  be  delivered  by  making  her  will.*' 
Farrarif  J.,  held,  as  in  the  previous  case,  that  the  will  had 
constituted  Mamu  absolute  owner,  and  that  no  question 
could  arise  as  to  the  power,  as  the  appointee  would  take 
from  Mamu.  The  Court  on  appeal  followed  their  decision 
in  the  previous  case,  but  restricted  the  exercise  of  the 
power  vested  in  Mamu  by  adding  to  the  decree  the  clause 
"And  this  Court  doth  further  declare  that  the  gift  con- 
tained in  para.  8  of  the  said  will  to  such  person  in  existence 
at  death  of  testator  as  the  plaintiff  Mamubai  may  direct 
by  her  will  is  valid."  On  appeal  to  the  Privy  Council  the 
decision  was  affirmed,  but  the  restriction  clause,  which 
inserted  in  the  power  words  which  were  not  in  the  will, 
was  varied  by  a  declaration  "  that  the  gifts  contained  in 
these  paragraphs  respectively  to  such  persons  as  Mamubai 
may  direct  by  making  her  will  are  valid  gifts,  so  far  as 
the  same  may  be  directed  to  be  delivered  to  persons  who 
were  in  existence,  either  actually  or  in  contemplation  of 
law,  at  the  death  of  the  testator,  and  not  further  or  other- 
wise, but  that  this  Court  cannot  and  doth  not  determine 
upon  whom  the  property  subject  to  such  powers  respectively 

in)  Bat  Mamubai  v.  Dossa  Morarji  15  Bom.,  443.  On  appeal  Bat  Motivahu 
V.  Bui  Mamubai.  19  Bom.,  647;  aflfd.  ':i  I.  \.,  93;  S.  C,  *21  Bom.,  709;  Advo- 
cate General  V.  Karmali,  29  Bom.,  134,  p.  149. 
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will  devolve,  if  and  so  far  as  such  powers  are  not  validly 
exercised'*  (o). 

This  decision  appears  to  over-rule  the  opinion  of  Mr. 
Justice  Starling  (p)y  that  when  *'  the  testator  intended 
the  trusts  to  be  set  out  in  a  deed,  it  is  to  the  date  of  the 
deed  that  we  must  look  for  the  purpose  of  determining 
the  validity  of  the  limitations  and  not  to  the  date  of  the 
testator's  death."  It  is  also  an  express  ruling  that,  so 
far  as  powers  are  introduced  into  Hindu  law,  they  are 
governed  by  the  English  rule  that  a  power  is  not  invalid, 
because  it  may  be  invalidly  exercised,  and  that  where  its 
exercise  is  partly  valid  and  partly  invalid,  the  invalid  part, 
if  separable,  may  be  rejected,  and  the  valid  portion  left  to 
stand  (q).  Of  course,  this  ruling  has  a  material  bearing 
upon  the  question  under  discussion. 

§  385.  A  gift  once  completed  by  delivery  or  its  equiva- ^^^"g**^"* 
lent  is  binding  upon  the  donor  himself,  and  upon  his  j 
representatives,  and  is  valid  even  against  his  creditors  ;  I 
provided  it  was  made  bond  fide,  that  is,  with  the  honest/ 
intention  of  passing  the  property,  and  not  merely  as  al 
fraudulent  contrivance  to  conceal  the  real  ownership  (r). 

§  386.  Another  question  which  has  given  rise  to  numer-  ?  if®"**^hMe 
ous  and  conflicting  decisions,  is  as  to  the  necessity  for  transfer  ia  for 
delivery  of  possession  where  the  transfer  is  not  by  way  of  * 
gift,  but  by  way  of  mortgage  or  sale  of  land.     Such  a  \ 
transaction,  even  without  possession,  would,  of  course,  be 
valid  and  enforceable  as  against  the  transferor.     But  the 
importance  of  the  question  would  arise  where  the  rights  of 
third  parties  were  concerned.     For  instance,  where  the 

(o)  Se«  a  somewhat  eimilar  declaration  in  »n  t-arlier  case,  24  1.  A.,  p.  91. 

(pi   Tribhuvandaa  v.  Oangadas,  18  Bom.,  7. 

iq)  Stark  v.  Dakyns,  10  Ch.  D  ,  85 ;  Sugden  Powers,  182,  1  Jannan  Wills, 
260,  5th  ed. 

(r)  SahavaUj  v.  Panyandy,  Mad.  Dec.  of  1858,  61 ;  Abhachariv.  Ramachen- 
drayya,  1  Mad.  H.  C,  398;  Gnanahhai  v.  SHvavaaa,  A  Mad.  H.  C.  84;  A'ojnr 
V.  Mala,  2  All.,  891;  BaiBishen  Chavd  v.  Astnaida  Koer,  11  I.  A.,  164 ;  S.  C, 
6  All.,  660;  Ganga  Baksh  v.  Jagat  Bahadur,  22  I.  A.,  158;  S.  C,  28  Cal.,  16; 
Bajaram  v.  Ganesh,  23  Bom.,  131.  Of  course  it  may  be  set  aside  for  any  ground 
which  f>how8  that  it  was  void  ah  initio  against  the  donor,  as  from  fraud  practised 
on  him  or  defective  knowledge  on  his  part  as  to  its  eflfect.  Bat  Manigavri  v. 
Narondas,  15  Bom.,  649.  As  to  the  onva  of  proof  that  a  Hindu  female  who  makes 
a  (rift  was  aware  of  her  rights,  see  Deo  Kuar  v.  Man  Kvar,  21  I.  A.,  148 ;  S.  C, 
17  All.,  1. 
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same  property  was  mortgaged  or  sold  twice,  and  possession 
given  to  the  last  transferee.  If  the  first  transfer  was 
valid  without  possession,  the  first  transferee  could  bring 
ejectment  for  the  land.  If  it  required  possession,  his  only 
remedy  would  be  against  his  transferor  by  suit  for  specific 
performance  or  for  damages.  There  is  a  good  deal  in  the 
passages  from  the  native  writers  quoted  above  (§  376) 
which  might  have  been  interpreted  as  intimating  that 
an  actual  delivery  of  possession  was  necessary  in  order  to 
give  effect  to  any  species  of  transfer.  But  the  more 
natural  explanation  appears  to  be  that  they  refer  to  two 
different  matters,  viz.,  the  effect  of  possession  as  evidencing 
a  right,  and  the  effect  of  possession  as  destroying  a  right. 
For  instance,  Narada  says  :  **  Written  proof,  witnesses, 
and  possession,  these  are  the  three  kinds  of  evidence  on 
which  the  right  to  property  rests  (and  by  means  of  which), 
a  creditor  may  recover  a  loan.  A  document  remains 
always  evidence,  witnesses  as  long  as  they  live,  and  posses- 
sion after  a  lapse  of  time.  What  a  man  is  not  possessed 
of,  that  is  not  his  own,  even  though  there  be  written  proof, 
and  even  though  witnesses  be  living ;  this  is  especially 
the  case  with  immovables."  But  in  the  next  verse  he 
shows  that  he  is  speaking  of  what  we  would  call  the  law 
of  limitations,  as  he  fixes  periods  after  which  possession 
shall  destroy  the  right  to  recover  ;  and  further  on  he  says  : 
"Where  possession  exists,  but  no  title  whatever  exists, 
there  a  title  but  not  possession  (alone)  can  confer  proprie- 
tary rights.  A  title  having  been  substantiated,  the 
possession  becomes  valid ;  it  remains  invalid  without  a 
proved  title."  He  winds  up  by  saying,  "In  all  business 
transactions  the  latest  act  shall  prevail ;  but  in  the  case 
of  a  gift,  a  pledge,  or  a  purchase,  the  prior  act  has  the 
greater  force."  In  a  subsequent  text  he  says  :  "  What  a 
man  possesses  without  a  title,  he  must  not  alienate  "  {$). 
Vijnaneswara  in  commenting  on  the  same  rule,  viz,,  that 
"  in  the  case  of  a  pledge,  a  gift,  or  a  sale,  the  prior  con- 

(<)  Narada,  iv.,  §§  2—18,  17.     See  aleo  lb--a8,  27. 
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tract  has  the  greater  force,"  expressly  points  out  that  this 
applies  to  the  case  where  a  person  who  has  sold  or  mort- 
gaged to  one,  afterwards,  through  delusion  or  avarice, 
makes  a  similar  sale  or  mortgage  to  another  (t).  These 
texts  and  many  others  are  reviewed  by  Professor  Wilson, 
in  an  article  on  Sir  F.  MacNaghten's  considerations 
on  Hindu  law,  and  this  article  with  further  texts  was 
examined  by  the  Madras  High  Court  in  reference  to  a 
question  of  inchoate  partition.  Dr.  Wilson  states  his  view 
as  follows  :  **  It  is  therefore  in  our  estimation  quite  clear 
that  the  Hindu  Law  and  common  sense  go  hand  in  hand. 
A  man  may  forego  his  rights  if  he  pleases,  and  any 
capricious  abandonment  of  them  for  an  unreasonable 
time  is  to  be  punished  by  their  forfeiture.  But  he  is  not 
to  be  deprived  of  what  is  legally  his,  because  legal  proceed- 
ings, interested  opposition,  accident,  distance  or  disease 
debar  him  from  taking  possession  of  it  when  it  first 
becomes  his  due.**  To  which  the  Madras  High  Court 
adds :  "  This  seems  to  us  precisely  the  doctrine  derivable 
from  the  text  writers  '*  (u). 

^  387.  The  Madras  Courts  have  always  held  that  a  sale  Decisions  in 
by  the  owner  without  delivery  of  possession  is  valid  as 
against  a  subsequent  sale  by  the  original  owner  followed  ^ 
by  possession,  and  that  the  first  vendee  may  bring  eject- 
ment both  against  the  vendor  and  the  second  vendee,  "  on 
the  simple  principle  that,  after  the  conveyance  to  the  first 
vendee,  the  owner  of  the  land  had  nothing  whatever  to 
convey  '*  (t?).     Two  cases  in  the  Privy  Council  (w)  were  for  Priyy  ConncQ 

_        _  __^_  _  deoimons. 

{t)  Mib.,  iii.,  2,  8  6  ;  1  W.  MacN.,  200.  The  Transfer  of  Property  Act  (IV  of 
1882\  §  48  lays  down  the  harae  rule. 

(m)  Wilson's  Works,  v.,  88;  Lakshmy  v.  Narasimhay  3  Mad.  H.  C,  40,  46 
a^rmed;  13  M.  I.  A.,  113;  S.  C,  12  Suth.  (P.  C).  40. 

( d)  Velayuda  v.  Sivarama,  Mad.  Dec.  of  1860,  277  ;  Virabadra  v. Hart  Rama, 
8  Mad.  H.  C.,  33;  Vasudeva  Bhatbi  v.  Naraaamma,  u  Mad.,  6;  Ramasami  v. 
Marrimuttu,  6  Mad.,  404 ;  Ponnayya  Gounden  v.  Muttu  Qounden,  17  Mad.,  146. 

In  case  of  Aacoe:i!4ive  sales  of  the  same  property  by  decree  of  Coart,  the  priority 
of  the  purchases  depends  on  the  date  of  sale,  not  upon  the  date  of  certificate. 
Dagdu  v.  Panchan  aing,  17  Bom.,  376. 

{w)  PerJUad  Sein  v.  Baboo  Budhoo,  12  M.  I.  A., 300,  306—309;  S.  C.,2B.  L.  R. 
(P.  C),  111;  S.  C,  12  Suth.  (P.  C).  6;  Bhobosundree  v.  Isaurckunder,  U 
B.  L.  R.,  36;  S.  C,  18  Suth.,  140;  compare Katna lay.  Pitchoocooty,  10 M.I.  A., 
886,895. 
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.  some  time  supposed  to  have  laid  down  the  rule  that  a  sale 
will  be  invalid,  first,  if  the  vendor  cannot  give  possession, 
and,  secondly,  if  he  does  not  give  possession.  In  earlier 
editions  of  this  work  I  had  suggested  that  neither  of  those 
cases  decided  that  a  document,  intended  to  operate  as  a 
transfer  in  prcesenti  of  a  specific  piece  of  land,  would  be 
invalid  because  possession  was  not  given  under  it.  In 
both  cases  the  Judicial  Committee  held  that  the  document 
was  not  intended  so  to  operate.  In  both  cases,  too,  the 
sale  was  not  of  a  specific  piece  of  property,  but  of  a  share 
in  something  afterwards  to  be  recovered.  Something 
remained  to  be  done  between  the  parties  before  the 
purchaser  could  say  that  he  had  a  claim  to  any  definite 
field  or  house.  This  view  was  taken  by  the  Privy  Council 
in  a  later  case  when  the  same  question  arose  (x).  There 
Romasundari  gave  to  Ruttonmoni  an  estate  for  an 
interest  which  was  ultimately  decided  to  be  only  good  for 
Ruttonmoni*s  life,  and  placed  her  in  possession.  In  1864 
Ruttonmoni's  interest  was  sol  din  execution,  and  purchased 
by  Kanhya  Lall,  who  also  got  into  possession.  She  died 
in  1867.  In  1876  Romasundari  by  gift  bestowed  the  same 
estate  upon  the  wife  of  Kalidas.  Neither  Romasundari 
nor  her  second  donee  ever  regained  possession  from 
Kanhya  Lall.  The  suit  to  recover  possession  was  brought 
by  the  executor  of  the  second  donee  against  the  purchaser 
from  the  first  donee,  the  donor  being  joined  as  defendant. 
It  was  contended  that  the  second  deed  of  gift  was  utterly 
invalid,  inasmuch  as  the  donor  was  out  of  possession,  and 
no  possession  was  ever  given  to  the  donee.  The  Judicial 
Committee  decided  against  this  contention.  After  citing 
the  two  decisions  above  referred  to,  they  say  (p.  232), 
"  Neither  of  these  decisions  is  applicable  to  the  present 
case.  The  ground  of  them  is  that  the  plaintiff  was  not 
entitled  under  the  terms  of  the  contract  of  sale  to  posses- 
sion. In  this  case  the  appellant  is  under  the  terms  of 
the  gift  entitled  to  possession,  and  their  Lordships  see  no 

~U)  Kalidas  v.  Kanhya  Lall,   11  I.   A.,  118;  S.  C,  11  Cal.,  121;  followed 
Mahomed  Buksh  v.  Hoasemi  Bibi,  15  1.  A.,  11 ;  S.  C,  15  Cal.,  684. 
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reason  why  a  gift  or  contract  of  sale  of  property,  whether 
movable  or  immovable,  if  it  is  not  of  a  nature  which 
makes  the  giving  effect  to  it  contrary  to  public  policy, 
should  not  operate  to  give  to  the  donee  or  purchaser  a 
right  to  obtain  possession.  This  appears  to  be  consistent 
with  Hindu  Law.  On  the  principle  contended  for  by  the 
respondent,  so  long  as  he  prevents  the  true  owner  from 
taking  possession,  however  violently  or  wrongfully,  that 
owner  cannot  make  any  title  to  a  grantee." 

§  388.  During  the  period  which  elapsed  between  these  Deoisioiuiiii 
decisions  there  was  naturally  a  good  deal  of  conflict  in 
the  rulings  of  the  Courts  of  Calcutta  and  Bombay.  The 
former  Court  always  leant  against  the  doctrine  that; 
possession  was  necessary  to  complete  a  transfer  for 
consideration.  In  cases  decided  before  the  earlier  Privy 
Council  cases,  it  was  held  by  the  Sudder  Court,  and  by  the 
High  Court  of  Bengal  that  a  person  out  of  possession,  but 
who  had  a  right  to  possession,  might  convey  his  title  to  a 
third  party,  and  that  the  latter  might  bring  ejectment 
upon  that  title  against  anyone  who  had  an  inferior 
title  (y).  The  same  point  again  came  before  the  High 
Court  after  the  Privy  Council  decisions,  and  they  ruled 
that  the  dicta  of  the  Judicial  Committee  must  be  taken 
subject  to  the  facts  of  the  particular  cases.  Where  the 
vendor  had  been  in  peaceable  possession,  and  then  been 
dispossessed,  they  ruled  that  a  sale  of  his  title  carried  with 
it  the  right  to  eject  (z).  The  same  decision  was  given  in 
still  later  cases,  in  which  it  was  stated  that  the  vendor 
was  out  of  possession,  but  it  does  not  appear  whether  he 
had  previously  been  in  possession  (a).  In  1882,  in  conse- 
quence of  a  recent  decision  to  the  contrary,  the  question 
was  referred  to  a  Full  Bench  (6),  which  stated  unhesitat- 


(y)  Surbonarrain  v.  Maharaja  S.  D.  of  185S,  601 ;  Prankrishtui  v.  Biswam- 
bhar^  2  B.  L.  R.  (A.  C.  J.),  307,  overruHng  J>inomonee  v.  Qyrutoollah,  2  Sath., 
138;  Kumrooddeen  v.  ahaikh  Bhadro,  11  Suth.,  134. 

(z)  Bikan  v.  Af^  Parbutiy.QQ  Suth.,  99;  Gungahurry  v.  Baghubratfiy  14 
B.  L.  R.,  307  ;  S.  C,  23  Suth.,  131;  NUtyanund  v  Shama  Chum,  23  Snth.,  163. 

(a)  Aulock  V.  Aulockj  25  Snth.,  48;  Biasessur  v.  JoykUhore,  ibid.,  223. 

(6)  Narain  Chunder  v.  Dataram^  8  Cal.,  697,  610,  over-ruling  Dinonath  v. 
Aulockmoneey  7  Cal.,  753. 
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Iingly  its  opinion  **  that  delivery  of  possession  is  not 
under  the  Hindu  law,  essential  to  complete  the  title  of  a 
purchaser  for  value/*  A  sale  by  a  person  who  is  out  of 
possession  by  reason  of  the  adverse  holding  of  hostile 
claimants  is  not  a  sale  of  an  actionable  claim  within  the 
meaning  of  §  135  of  the  Transfer  of  Property  Act  (IV  of 
1882)  (c).  Other  cases  in  which  the  High  Court  of  Bengal 
professed  to  follow  the  early  decisions  in  the  Privy  Council 
in  holding  that  transfers  by  a  person  out  of  possession 
were  invalid,  were  no  doubt  rightly  decided  according  to 
the  true  meaning  of  those  decisions.  They  were  not 
actual  sales  of  specific  pieces  of  land,  but  agreements  for 
the  division  of  property  then  under  litigation,  and  were 
clearly  opposed  to  public  policy  (d).  In  another  case,  in 
which  a  similar  decision  was  given,  nothing  appears  except 
that  the  assignor  never  at  any  time  had  had  possession  of 
the  property  which  he  assigned  {e), 
Dedsionsin  §  389.  In   Bombay    both   usage   and    the   course   of 

Bombay.  I  (j^cisions  have  been  in  favour  of  requiring  possession,  in 
'  order  to  give  validity  to  all  sorts  of  transfer  as  against 
subsequent  purchasers  for  value  without  notice.  Some  of 
the  later  decisions  rested  on  the  supposed  authority  of  the 
two  Privy  Council  cases  above  referred  to  (/).  But  the 
same  ruling  prevailed  anterior  to  and  independent  of  those 
dicta.  The  whole  law  upon  the  subject  was  reviewed  by 
the  High  Court,  in  a  case  where  the  owner  of  land  had 
sold  it  by  deed  of  sale  to  a  party  who  paid  a  portion  of 
the  price,  and  on  the  same  day  sold  it  by  a  second  deed  to 
another  party  who  paid  the  whole  price  and  was  put  into 
possession.  The  suit  was  brought  by  the  first  vendee 
against  the  vendor  and  the  second  vendee.  The  Privy 
Council  decisions  were  referred  to  but  apparently  little 
rehed  on.     After  an  elaborate  examination  of  the  native 

(c)  Modun  MohuH  v.  FiUturunnisaa^  13  Cal.,  297. 

(d)  Tarasnondaree  v.  Collector  of  My mensingh,  13  B.  L.  R,  496;  S.  C,  20 
Suth.,446;  Boodhunv.  Mt.  Latecfan,  22Suth.,  636;  Bi$honath  v.  Chunder,  23 
Suth.,  166. 

{e)  Bam  Khelawun  v.  Mt.  Oudk,  21  Sath.,  101. 

(/)  Ante  §  887;  Oirdhar  v  Daji,  7  Bom.  H.  C.  (A.  C.  J.),  4;  Kachu  v. 
Kachoha,  10  Bom.  H.  C,  491. 
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authorities  and  the  decisions  in  the  Presidency  Courts, 
judgment  was  given  in  favour  of  the  defendant,  on  the 
broad  ground  that  the  sale  without  possession  was  invalid 
as  against  a  subsequent  purchaser  without  notice  of  it  (g). 
In  a  later  case  Westropp,  C.  J.,  said  :  "  Our  Bombay  reports 
from  their  commencement  contain  cases  from  which, 
taken  in  the  aggregate,  it  may  safely  be  laid  down  as  a 
general,  but  not  an  invariable  rule,  that  possession  in  the 
grantor  or  assignee  in  deemed  essential  amongst  Hindus 
and  Mahomedans  to  the  complete  transfer  of  immovable 
property  either  by  gift,  sale  or  mortgage."  Among  the 
exceptions  to  the  above  general  rule,  the  Chief  Justice 
enumerated  cases  arising  between  the  transferor  or  volun- 
teers claiming  under  him  and  the  transferee ;  cases  in 
which  the  second  transferee  became  such  with  actual 
notice  of  the  earlier  transfer  without  possession ;  or  in 
which  he  had  implied  notice  by  the  fact  that  the  earlier 
transfer  was  registered  under  any  of  the  Acts  XVI  of  1861, 
XX  of  1866,  VIII  of  1871,  or  III  of  1877  prior  to  the 
execution  of  the  second  instrument  (h).  In  adopting 
the  principle  that  registration  was  an  implied  notice  (i),the 
Chief  Justice  admitted  that  he  was  following  the  American 
in  preference  to  the  English  or  Irish  decisions  (A:),  "  6thly, 
It  has  been  held  that  possession  by  a  judgment-debtor 
having  a  good  title  is  not  necessary  to  validate  a  judicial 
sale  of  his  lands  :  Ithly.  It  appears  to  have  been  held  that 
possession  by  the  vendee,  who  became  such  at  a  judicial 
sale,  is  not  necessary  to  validate  the  sale  to  him  as  against 
subsequent  attaching  creditors  under  money  decrees,  or  as 
against  purchasers  at  the  sales  under  such  decrees  :  8thly, 
The   purchaser   at   a  judicial   sale  may   re-sell  without 

(a)  Laluhhai  v.  Bat  Amrit,  2  Bom., 299;  Hasha  v.  Bagho,  6  Bom.,  165. 

{h)  Dina  v.  Nathu,  26  Bom.,  638. 

\i)  Except  in  case  of  fraudulent  oonoealment  Dhondo  Balkrishna  v.  Baojiy 
20  Bom.,  290.  Notice  of  a  registered  deed  is  not  notice  of  a  former  unregistered 
deed  which  is  the  root  of  the  title,  CkunilcU  v.  BamchendratQfl  Bom.,  21S; 
Sharfudin  v.  Govind,  27  Bom.,  462. 

(k)  Both  in  Madras  and  Calcutta  it  is  held  that  registration  is  not  of  itself 
constructive  notice  within  s.  8  of  the  Land  Transfer  Act,  IV  of  1882,  Shan  Maun 
Mull  V.  Madras  Building  Co.,  15  Mad.,  268;  Inderdawan  Pershad  v.  Gobind 
hall,  28  Cal.,  790. 
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previously  taking  possession'*  (/).  A  purchaser  at  a 
judicial  sale  is  not  a  purchaser  without  notice,  as  he  only 
buys  such  an  interest  as  the  execution  debtor  could 
equitably  sell  to  him  (m). 

As  regards  persons  other  than  purchasers  for  value 
without  notice,  the  Bombay  High  Court  laid  down  the 
rule  that  a  Hindu  whose  estate  was  in  the  possession  of  a 
trespasser  or  mortgagee  might  sell  his  right  of  entry,  as 
such,  or  his  equity  of  redemption,  as  such,  and  that  the 
purchaser  might  thereupon  sue  to  eject  the  trespasser,  or 
to  redeem  the  mortgage.  But  if  he  professed  to  sell  the 
estate  itself,  of  which  he  was  out  of  possession,  the  plaintiff 
who  proceeded  to  sue  as  the  owner  of  the  estate  would  be 
defeated,  on  the  ground  that  the  conveyance  to  him  was 
ineffectual  (n) .  This  was  very  much  like  a  distinction 
without  a  difference.  Accordingly,  after  the  case  of 
Kiladds  V.  Kanhya  Lall  (o),  the  Bombay  High  Court 
decided  that  no  such  distinction  could  be  maintained,  and 
that  it  was  no  objection  to  an  ejectment  on  the  plaintiff's 
title  as  absolute  owner,  that  his  vendor  had  been  kept  out 
of  possession  by  adverse  claim  up  to  the  time  of  his 
conveyance  (p). 
GMCBofmort-  §  390.  The  case  of  mortgages  creates  greater  difficulty, 
as  the  mortgagor  still  retains  an  assignable  interest  in 
himself.  Distinctions  would  also  arise  according  as  the 
mortgagor  had  transferred  his  property  in  the  land,  reserv- 
ing only  a  right  to  redeem,  or  had  retained  the  property, 
merely  creating  a  lien  upon  it  in  favour  of  the  creditor ;  in 
the  language  of  English  law,  according  as  the  mortgage 
was  legal  or  equitable.  Questions  of  notice,  negligence, 
etc.,  would  also  largely  affect  the  decision  of  each  case. 

{I)  Lakshmandaa  v.  Dasrat,  6  Bom.,  163  (F.  B.),  po.  176—177,  184—187; 
Shivram  v.  Genu,  6  Bom.,  515;  Dundaya  v.  Chetihasapa^  9  Bom.,  427; 
Agarehand  v.  llakhma  Hanmanf,  12  Bom.,  678 ;  Narayan  Lakahtnan  v.  Bapu, 
17  Bom.,  741. 

(m)  Sohhagchundy.  Bhaic?iandf6'Bom.,9d;  Chintamanv,  5Afvrain,  9  Bom. 
H.  C,  804;  Hamaraia  v.  ArunacheUa,  7  Mad.,  248. 

(n)  Bai  Suraj  v.  Dalpatram,  6  Bom.,  38 J;  Vasudev  Hari  v.  Tatia  Narayan 
ibid.,  387. 

(o)  11  I.  A.,  218  ;  S.  C.  11  Cal.,  121,  ante  §  387. 

(p)  Ugarchand  v.  Madapa  Somana,  9  Bom.,  324. 
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I  do  not  purpose  to  enter  into  these  matters,  which  are 
beyond  the  scope  of  this  work,  and  have  been  fully  treated 
by  Mr.  Macpherson  in  his  book  on  Mortgages.  I  shall 
briefly  point  out  the  state  of  the  authorities  on  the  one 
point  of  possession.  It  is  evident  that  the  effect  of  want 
of  possession  will  depend  largely  upon  whether  such  non- 
possession  was  in  accordance  with  the  terms  of  the  contract, 
or  opposed  to  it.  Narada  says  broadly  :  "  Pledges  are 
declared  to  be  of  two  sorts,  movable  and  immovable.  Both 
are  valid  when  there  is  actual  enjoyment,  and  not  other- 
wise '  ((/).  It  is  possible  he  may  be  referring  to  cases  in  Mortgage  with- 
which  possession  ought  to  follow  the  pledge,  as  it  would  ^^^^ 
do  naturally  in  regard  to  movables.  In  Madras  it  is  quite 
settled  that  a  mere  hypothecation  of  land,  neither  followed 
nor  intended  to  be  followed  by  possession,  creates  a  lien 
upon  it,  which  may  be  enforced  against  a  subsequent 
purchaser  (r).  The  same  point  has  been  decided  in  Bengal 
by  the  Supreme  Court,  after  taking  the  opinion  of  the 
Judges  of  the  Sudder  Court  (s).  In  Bombay  the  Courts, 
in  dealing  with  the  rights  of  a  mortgagee  against  subse- 
quent mortgagees  or  purchasers,  proceed  upon  the  doctrine 
of  the  position  of  a  purchaser  for  value  without  notice. 
Except  as  regards  san-mortgages  in  Guzerat  (t),  they  hold 
that  a  mere  mortgagee  without  possession  cannot  prevail  i 
against  a  subsequent  mortgagee  or  purchaser  who  has  I 
obtained  possession  without  notice  (u).  A  purchaser  with  | 
express  notice  of  a  previous  mortgage  takes  subject  to  it,  • 
and  either  possession  under  a  previous  mortgage,  or 
registration  of  it  prior  to  the  execution  of  the  subsequent 


(9^  Narada,  iv.,  §  64. 

(r)  Varden  v.  Luckpathyy  9  M.  I.  A.,  3U3-  Kadaraa  v.  Raviah,  2  Mad.  H.  C, 
lOS  ;  Gotla  v.  Kali,  4  Mad.  H.  C,  434;  Sadagopahy.  Ruthna,  6  Mad.  Jur.,  176. 

(5)  C*dlydo8sy.  iSi6c/»unri«r,  Morton,  HI ;  Sibchitndtr  \ .  Rusaick,  Faltoii, 
36.  Therte  cases  over-rule  contrary  decisions  in  Montrioa,  278,  and  Morton,  106. 
See  Nanack  v.  Teluckdye,  6  Cal.,  266. 

{t)  As  to  these,  see  Sobhagcluind  v.  Bkaichandj  6  Bom.  (F.  B.),  193 ;  Jethabai 
Dyalji  v.  Girdhar,  20  Bom  ,  168. 

(u)  Parmaya  v  Sondes  4  Bom.,  469,  461 ;  Bapuji  Balal  v.  Stydbhaniabai,  6 
Bom.,  490:  per  Westropp,  C.  J.,  6  Bom.,  p.  176.  See  as  to  the  early  Sndder 
decisions,  Tooijatam  v.  Meean,  2  Ek)r.,  130  (147);  Kundoqjee  v.  Ballajee,  Bei- 
lasis,  6 ;  Dondee  v.  Suntram,  Morris,  66. 
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Priority  be- 
tween register- 
ed &nd  unregis- 
tered docu- 
ments. 


transfer,  is  equivalent  to  notice  (v).  The  general  principle 
that  possession  is  not  necessary  to  give  validity  to  a 
mortgage  as  against  the  mortgagor  was  affirmed  by  the 
Bombay  High  Court  in  a  very  elaborate  judgment,  where 
all  the  previous  cases  were  reviewed  (w)  ;  and  it  has  also 
been  held  that  such  a  mortgagee  may  maintain  his  claim 
against  third  persons  who  are  wrongfully  in  possession  {x)\ 
or  against  purchasers  at  a  Court  sale,  who  only  take  the 
right,  title,  and  interest  of  the  debtor  (y). 

§  391.  Another  point  as  to  which  there  is  a  conflict  of 
decisions  is  as  to  priority  between  two  documents,  the 
former  of  which  is  unregistered,  and  the  latter  is  registered. 
Where  the  former  document  is  one  of  which  registration 
is  compulsoiy,  no  question  can  arise.  The  unregistered 
document  creates  no  rights,  and  is  inadmissible  in 
evidence  {z).  But  it  has  been  the  policy  of  the  Legislature 
to  allow  a  certain  class  of  documents,  evidencing  transac- 
tions of  a  small  value,  to  be  registered  or  not  at  the  option 
of  the  holders.  Under  the  Registration  Acts  XVI  of  1864, 
XX  of  1866,  and  VIII  of  1871  there  was  no  competition 
in  respect  of  registration  between  a  document  compulsorily 
registrable,  and  a  document  which,  being  optionally 
registrable,  was  in  fact  not  registered  (a).  But  under  the 
existing  Registration  Act,  III  of  1877,  ^  50,  every  docu- 
ment of  which  registration  is  compulsory  and  certain 
classes  of  documents  of  which  registration  is  optional 
"shall,  if  duly  registered,  take  effect  as  regards  the  property 
comprised  therein,  against  every  unregistered  document 
relating  to  the  same  property,  and  not  being  a  decree  or 
order,  whether  such  unregistered  document  be  of  the 
same  nature  as  the    registered  document  or  not.**     An 


(v)  See  casen  in  last  note»  also  Gopal  v.  Kritttnappa,  7  Bom.  H.  C.  'A  C.  J.), 
69  ;  Hari  v.  Mahadaji,  8  Bom.  H.  C.  (A.  C.  J.),  60;  Balaji  v.  Ramchandra, 
11  Bom.  H.  C,  37.     See  as  to  poBsesgion  being  notice,  Act  I  of  1877,  §  27. 

(w)  Jivandas  v.  Framji,  7  Bom.  H.  C.  (O.  (5.  J.),  46 

(x)  Kriahnaji  v.  Oainnd,  9  Bom.  H.  C,  276. 

(y)  Chvntaman  v.  Shivram^  9  Bom.  H.  C,  804.  See  upon  the  whole  of  thift 
sabject  the  judgment  iu  Lakahmandtu  v.  Datrat^  6  Bom.,  16b. 

(z)  Act  III  of  1877,  §  49. 

(a)  See  per  We$tropp^  C.  J.,  6  Bom.,  190,  and  caees  cited. 
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Explanation  to  this  section  makes  it  apply  retrospectively 
in  favour  of  a  document  registered  under  Act  III  of 
1877  against  documents  whose  registration  was  optional 
under  the  previous  Acts  (b).  Upon  this  section  the  Madras 
High  Court  formerly  held  that  the  subsequent  registered 
document  must,  in  all  cases,  take  effect  against  a  previous 
document  dealing  with  the  same  property  which,  being 
optionally  registrable,  has  in  fact  not  been  registered,  and 
that  neither  express  notice  of  the  previous  instrument, 
nor  possession  under  it,  operating  as  implied  notice,  can 
make  any  difference  in  the  case  (c),  unless  the  second 
document  is  merely  fraudulent  and  collusive  (d),  or 
unless  the  second  transaction  has  been  expressly  made 
subject  to  the  first,  so  that  both  documents  may  have  full 
operation  ;  as  for  instance,  where  property  is  sold  by  a 
registered  instrument  subject  to  the  claims  of  a  previous 
mortgagee  under  an  unregistered  instrument  (e).  In  1891, 
however,  the  whole  series  of  these  decisions  was  referred 
to  and  reviewed  by  a  Full  Bench  Court  which  over-ruled 
the  decision  in  Nallappa  v.  Ibraim  and  Konduyya  v. 
Guruvappa,  and  decided  in  conformity  with  the  rulings 
of  the  Calcutta,  Bombay,  and  Allahabad  Courts,  that 
express  notice  of  a  valid  but  unregistered  document, 
deprives  a  purchaser  under  a  registered  instrument  of  the 
priority  to  which  he  would  otherwise  be  entitled    (f). 

(6)  Lakxhman  Das  v.  Dipchmul,2^\\,,^'A ;  Guvgaram  v.  Kallipfwdo,  1 1  Cal., 
661  ;  Mnthana  v.  Alibeg,  6  Mud.,  174;  Trikam  Mndav  v.  Hirji  Hirgivan,  18 
Bom.,  382;  Chunilal  v.  Itamchandra,  '22  Bom.,  213  ;  but  this  explanation  has 
not  the  effect  of  giviiif;  registration  under  any  of  the  former  Acts  a  priority  over 
an  unregistered  document  und«-r  nny  of  tlie  same  Acts  which  it  did  not  poBsesg 
under  those  Acts.  Rnpchand  v.  Davlatrav^  6  Bora.,  496  ;  Shivratu  v.  Saya,  18 
Dom  ,  229  ;  SHram  v.  Bhagirath,  4  All.,  227.  As  to  the  effect  of  limitation  iu 
cane  of  an  unregi8ter«'d  document,  see  Budanhayala  v.  Vinayaka^  26  Mad.,  72. 

(r>  NaUiappa  Oonnden  v.  Ibraim,  5  Mad.,  73  ;  Kondayya  v.  Guruvappa^ 

{(1)  Narasi^nul'i  v.  Snmavva,  8  Mad.,  167.  [5  Mad.,  139. 

(e)  Ramchandra  v.  KHahna^  9  Mud.,  495. 

(/)  KrUhnamma  v.  Siirannn,  16  Mad.  (F.  B.).  148 ;  Ram  Avtar  v.  Dhanauriy 
8  All..  640;  Diwan  Sivgh  v.  Jadho,  IQ  All.,  146  ;  affd.,  20  All.,  252;  Fazbideen 
Khan  v.  Fakir  Mahomed,  5  Cal.,  336  ;  Chvndcmath  v.  Bhoyriih  Chunder,  10 
Cal.,  250 ;  Abool  Hoasein  v.  Raghunath,  13  <  al.,  70  ;  Shicram  v.  Genv,  6  Bom., 
515  ;  Morethwar  v.  DattUy  12  Bom.,  569  ;  BaJmakundas  v.  Moti  Narayan,  18 
Bom.,  444.  But  pee  Bamasvnderi  v.  Krishna  Chandra.  10  Cal.,  424,  in  which 
the  Court  seemed  to  treat  the  point  as  yet  open  to  question.  As  to  the  amount 
of  notice  necessary,  see  Bhalu  Boy  v.  Jakhu  Roy,  11  Cal.,  667 ;  Churaman  v. 
BalU,  9  All.,  591 ;  Act  IV  of  1882,  $  3.  It  must  be  pleaded  and  proved  Chinnapa 
y.  Bianiekavaaagam,  26  Mad.,  1.  ' 
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The  High  Court  of  Bombay  lays  it  down  with  equal 
distinctness  that  possession  under  an  optionally  unregis- 
tered document  is  notice  to  a  subsequent  purchaser  by  a 
registered  document,  which  of  itself  deprives  him  of  the 
benefits  of  registration  (g).  The  contrary  doctrine  was 
expressly  laid  down  by  the  High  Court  of  Calcutta  in  one 
case,  in  which  they  over-ruled  various  decisions  of  their 
own  Court  in  which  an  opposite  view  had  been  taken  (A). 
In  later  cases  the  same  Court  appears  to  have  treated 
possession  under  an  unregistered  deed  as  a  fact  from 
which  notice  of  its  existence  might,  but  need  not 
necessarily,  be  inferred  (i). 
Priority  in  case  §  392.  The  Same  question  of  priority  has  arisen  f  re- 
orders, quently  under  the  words  "  not  being  a  decree  or  order,  " 
which  form  an  exception  to  s.  50  of  Act  HI  of  1875.  These 
words  provide  that  the  Registration  Act  shall  not  apply 
to  decrees  or  orders  which  affirm,  create  or  extinguish  any 
interest  in  land,  and  therefore  that  their  operation  cannot 
be  affected  by  any  subsequent  registered  transaction  (k). 
In  order  to  determine  what  the  operation  of  the  decree  is, 
it  is  material  to  consider  the  period  at  which  it  has  been 
passed  in  regard  to  other  transactions.  Where  a  valid 
unregistered  document  has  been  followed  by  a  registered 
document,  the  latter  immediately  takes  priority  by  virtue 
of  8.  50.  No  decree  passed  upon  the  unregistered  docu- 
ment can  alter  this  priority  when  it  has  once  attached  (I). 
Where,  however,  the  decree  upon  the  unregistered  docu- 
ment is  passed,  before  the  registered  document  is  executed, 
"then  the  unregistered  document  would  have  been  merged 
in  and  superseded  by  the  decree,  prior  to  the  execution  of 


(<7)  Dundaya  v.  Chenbaatipa,  9  Bom.,  427  ;  Hathi  Sing  v.  Kuverjiy  10  Bom., 
105  ;  Kondiba  v.  Nana,  27  Bom.,  408  ;  Sharfudin  v.  Govind,  27  Bom.,  452.  Tlie 
possession  must  be  such  us  is  inconfistent  with  the  title  on  which  the  second 
purchaser  relies.     Moreshwar  v.  Dattu,  12  Bom.,  669. 

(U)  Fojiludeen  Khan  v.  Fakir  Mahomed,  6  Cul.,  336. 

(i)  Narain  Chunder  v.  Dutaram^  8  Cal.,  597  ;  Nani  Dibee  v.  Ha/Uullah,  10 
Cal.,  1078. 

(k)  KoUari  Nagabushanam  v.  Batnanna,  3  Mad.,  71. 

(l)  Himalaya  Bank  v  Siinla  Bank,  8  All.,  23  ;  reversing  Baijnaih  v.  LacK- 
man  Das,  7  All.,  88-j ;  JfJhabai  Dyalji  v.  Girdhar^  20  Bom.,  158;  Ishan 
Chandra  v.  Goneah,  28  Cal.,  139. 
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the  registered  document.  The  competition  would  have 
been  between  the  decree  and  the  registered  document, 
and  the  decree  relating  to  land,  though  unregistered, 
is  by  s.  50  unaffected  by  a  subsequent  registered  docu- 
ment {m).  No  decree  can  have  this  effect  unless  it 
establishes  the  right  created  by  the  unregistered  document, 
which  has  been  put  in  issue  by  the  suit  in  which  the 
decree  is  passed.  Where  land  was  conveyed  to  the  defend- 
ant by  a  valid  unregistered  document  in  1876,  and  he 
immediately  leased  it  to  tenants  against  whom  he  obtained 
a  decree  for  rent  in  1878,  this  decree  was  held  to  be  no 
bar  to  the  priority  of  a  registered  deed  in  1881  (n). 

15  393.  By  s.  48  of  the  Registration  Act  III  of  1877,  Oral  t^w^ients 

■  '^  ^  or  deolaralioiui. 

"**  All  non- testamentary  documents  duly  registered  under 
the  Act,  and  relating  to  any  property,  whether  movable 
or  immovable,  shall  take  effect  against  any  oral  agreement 
or  declaration  relating  to  such  property,  unless  where  the 
agreement  or  declaration  has  been  followed  by  delivery  of 
possession.**  A  deposit  of  title  deeds  under  a  verbal 
arrangement  to  secure  a  debt  has  been  held  not  to  be  an 
oral  agreement  or  declaration  relating  to  property  within 
the  meaning  of  this  section  (o).  Whatever  view  the 
Courts  take  as  to  the  effect  of  notice  under  s.  50  would 
apparently  be  taken  as  to  this  section  also  (p). 

§  394.  Writing  is  not  necessary,  under  Hindu  law,  to  FormoftwnBter. 
the  validity  of  any  transaction  whatever  (q).  Nor  is  there 
any  distinction  between  movable  and  immovable  property 
as  to  the  mode  of  granting  it  (r).  Nor  are  any  technical 
words  necessary,  provided  the  intention  of  the  grantor  can 
be  made  out.     Hence,  an  estate  of  inheritance  will  be  con- 


(m)  Madar  Saheh  v.  Suhbarayulu,  6  Mad.,  88. 

(n)  Keshav  Pandurang  v.  Vinayak  UaH,  18  Bom.,  356. 

<o)  Coggan  v.  Pogose,  11  Cal.,  168. 

\j))  Chunder  Nath  v.  BJunjrub  Chunder,  10  Cal.,  250. 

iq)  Srinivaaammnl  v.  Vijayammal,  2  Mad.  H.  C.,87;  Kiiahna  v.  Rayappa^ 
4  Miid.  H.  C,  98  ;  per  curuim,  Jivandas  v.  Framji^  7  Bom.  H.  C.  (O.  C.  J.),  61 ; 
Balaram  v.  Appa,  9  Bom.  H.  (;.,  121  ;  Bhaskar  Purahotam  v.  Saras- 
vatibai,  17  Bom.,  p.  492;  Rookho  v.  Madho,  1  N  -W.  P.,  59;  Eurpurahad  v. 
8heo  DhyaU  3  I.  A  ,  269;  S.  C,  26  Suth.,  56.  Transfer  of  Property  Act  (IV  of 
1882),  §  9.  '  ^ 

(r)  Per  Peel,  C.  J.,  Seehkiato  v.  East  India  Co.,  6  M.  I.  A.,  278. 
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EstAie  of  \  ferred  by  words  which  imperfectly  describe  such  an  estate, 
*"  ^'  if  an  intention  to  create  such  an  estate  appears ;  and  if 
an  estate  is  given  to  a  man  simply  without  express  words 
of  inheritance,  it  would,  in  the  absence  of  a  conflicting 
context,  carry  by  Hindu  law  an  estate  of  inheritance  (s). 
A  grant  of  the  rents  and  profits  of  an  estate  is  prima  facie 
a  ^rant  of  an  estate  of  inheritance  (t).  So  where  a  devisee 
states  that  the  donee  shall  become  malik  (owner)  of  all 
my  estates  (u).  So,  the  grant  of  an  estate  to  a  man  and 
his  children  and  grandchildren,  or  from  generation  to 
genei'ation,  or  to  a  woman  and  the  generations  bom  of 
her  womb,  or  to  her  sons  and  grandsons  hereditarily,  have 
been  held  to  confer  an  absolute  estate  (v).  The  words 
**  always  '*  or  "for  ever  "  may  according  to  the  special 
circumstances  indicate  a  perpetual  grant,  or  one  limited 
to  the  life  of  the  grantee  (w).  So  the  words  "  Al  Aulad  " 
which  strictly  include  male  and  female  descendants,  are 
sometimes  by  custom  limited  to  lineal  male  descend- 
ants (x).  A  grant  for  years  to  a  particular  person  enures 
to  the  benefit  of  that  persons's  heirs  after  his  death  (y). 
A  bequest  to  A  for  life,  with  unlimited  powers  of  willing 
away  or  appointing  to  the  property,  has  been  treated  as  a 
gift  of  an  absolute  estate  (z).  So  a  grant  from  a  husband 
to  his  widow  was  held  absolute,  where  it  stated  that  she 
was  to  take  all  his  rights  without  exception,  and  that 
neither  he  nor  his  heirs  were  to  have  any  claim  to   the 


(«)  Per  Willes,  J.,  Tagore  v.  Tagnre,  9  B.  L.  R.,  395;  S.  C,  18  Suth.,  3o9  ; 
S.  C.  I.  A.,  Sup.  Vol.,  66;  Lekhrnjx.  Kunhya,  4  I  A,  223;  S.  C.  3  Cal.,  210; 
Churatnan  v.  Balli,  9  All..  691;  Lala  Hamjewan  v.  Dalkoer,  2-1  Cnl.,  406. 
Transfer  of  Property  Act  (IV  of  1882),  (j  8. 

(f»  Prr  curiam,  12  M.  I.  A.,  p.  109;  Fate  Muhammad  v.  Muhammad 
Saeed.  25  I.  A.,  77;  S.  C,  25  Cul.,  bl6. 

(//)  Lnlif  MohHu  y.  Chukknn  Lai,  24  I   A.,  76:  S.  (\,  24  Cal.,  834. 

{V)  Bhoobunv.  Hurrish,  Al.  A..  138;  S.  C.  1  Cal..  23  ;  Bam  Lai  v.  Secretary 
ofState,Hl.  A..  46;  S.  C,  7  Cal.,  304;  HaHhar\.  Uman  Pftshad,  14  I.  A.,  7  ; 
8.  C,  14  Cul..  296;  Farduvji  Merwavji  v.  Utihibai,  22  Bom.,  p.  366;  Lalit 
Muhun  V.  Chukkun  Lai,  24  I.  A.,  76;  S.  C,  24  Cnl.,  834;  Kriahiio  Aiyan 
V.  Vythianatha,  18  Mad.,  262;  Bamamirthen  v.  Banganathan,  24  Mad.,  299. 

iw)  Aziz-unNista  v.  Taaadduk,  28  I.  A.,  66. 

(ar)  Perkash  Lai  v.  Bameakwar,  31  Cal..  661. 

iy)  Tej  Chund  v.  Srikanth  Ghose^  3  M.  I.  A.,  261 ;  Oobind  Lai  v.  Htmendra^ 
17  Cal.  (P.  C).  686. 

(«)  Bai  Mamubai  v.  Doaa  Morarji,  K  Bom.,  448;  Javerbai  v.  Kablibai,  16 
Bom.,  326;  Kamarazu  y.  Venkaiarathnam^  20  Mad.,  298. 


Digitized  by 


Google 


PARA.  394.]  LEASES.  623- 

estate  (a).  Where,  however,  similar  words  were  followed 
by  a  provision  that  **  in  case  of  my  wife's  death  my 
daughter  is  owner  of  the  property,"  it  was  held  that  the 
widow  only  took  for  life,  the  daughter  having  a  vested 
remainder  which  passed  to  her  heirs  (b).  A  permanent 
grant  may  be  inferred  where  the  object  of  the  grant,  e.g., 
for  building,  would  be  frustrated  by  a  limited  posses- 
sion (c).  Such  an  intention  would  be  negatived  when  the 
grantor  himself  had  only  a  limited  estate,  and  it  appeared 
that  the  grant  was  intended  to  endure  so  long  as  that 
interest  lasted,  but  no  longer  (d). 

In  the  case  of  leases  the  mere  use  of  the  words 
Mokurruri,  or  Istemrari,  or  Mokurruri  Istemrari,  though 
capable  of  denoting  perpetuity,  does  not  necessarily 
involve  that  idea.  These  words  may  mean  either  perma- 
nent during  the  life  of  the  person  to  whom  the  grant  is 
made,  or  permanent  as  regards  hereditary  descent  (e). 
Nor  can  any  necessary  inference  against  the  permanent 
character  of  a  lease  be  drawn  from  the  absence  of  the  above 
words  (f) .  **  The  question  is,  whether  the  intention  of 
the  parties  is  shown  by  the  other  terms  of  the  instrument, 
the  circumstances  under  which  it  was  made,  or  the 
subsequent  conduct  of  the  parties  with  sufficient  certainty 
to  enable  the  Court  in  the  absence  of  words  importing 
perpetuity  to  pronounce  that  the  grant  was  perpetual  "  (^). 
Where  the  lease  is  made  for  the  purpose  of  reclaiming 
jungle  land,  **  If  on  the  one  hand  it  is  improbable  that  the 

(a)  Bam  Narain  v.  Pearay  Bhugul,  9  Cal.,  830. 

(h)  Lal'n  V  Jagmohun,  '21  Bom.,  409. 

(a  Guiigadhur  v.  Ayimiiddin,  8  CivL,  960. 

{d-  Lek'hrnj  v.  Kunhya,  4  I.  A.,  223  ;  S.  C,  3  Cal.,  210. 

(e)  Bengal  Oovernment  v.  Jaiir  Hnsaein,  n  M.  I.  A.,  p.  499;  Leelanand 
Singh  v.  Munrnomnjuin  Singh,  13  B.  L.  K.  (P.  C),  p.  166;  S.  C,  Sup.  Vol., 
I.  A.,  p.  186.  (/)  Promada  v.  Siigobivd,  32  <'nl  ,  648. 

{g)  Bilaauwni  v.  Sheo  Perahad,  9  I.  A.,  83;  S.  r.,  8  tai.,  664;  afg.  Sheo 
Perahad  v.  Kally  Daaa^  5  Cal.,  643;  Toolahi  Perahad  v.  Bamanarnin  Siughr 
12  I.  A.,  205 ;  S.  C,  12  Cal.,  117  :  Parmeawar  Pertab  v.  Padmanand  Singh, 
15  Cftl.  (P.  C),  342;  Bajaram  v.  NnraUvga,  15  Mad.,  199  ;  Beni  Perahtui  v. 
Dudh  Nath,  26 1.  A.,  216,  p.  224  ;  Agi7i  v.  Mohan,  30  CaI.,  20 ;  Naratngh  Dyal  \. 
Bam  Narain,  30  Cal.,  883  ;  Pudmanand  v.  Hayea,  28  I.  A.,  152  ;  S.  C  ,28  Cal., 
720.  As  to  the  effect  of  long  possesgion,  and  acts  of  ownprnhi))  as  iodicating  a 
permanent  tenure,  see  Caaperazy.  Kndemath,  28  Cal.,  788;  Upendra  v.  lamaiZ 
Khan,  31  I.  A.,  144  ;  8.  0  ,  32  Cal.,  41 ;  Nilratan  v.  lamail  Khan,  31 1.  A.,  149  ; 
S.  C.  82  Cal.,  54. 
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grantee  should  undertake  such  an  obligation  without  some 
fixity  of  tenure,  and  some  assured  and  permanent  interest 
in  the  lands ;  it  is  on  the  other  hand  equally  improbable 
that  the  grantor  should  part  for  ever  with  all  his  interest 
in  the  improbable  value  of  his  lands  '*  (A). 

^  395.  The  same  question  as  to  the  absolute,  alienable 
and  heritable  character  of  property  which  has  been  granted 
without  express  words  to  that  effect,  arises  in  certain 
special  cases  which  may  conveniently  be  collected  here. 
Maintenance  The  obligation  imposed  upon  the  head  of  a  family  to 

maintain  its  members  is  generally  discharged,  either  by 
defraying  out  of  the  common  fund  the  expenses  of  those 
who  live  in  the  family  house,  or  by  allotting  to  them 
sums  of  money  payable  periodically ;  sometimes,  how- 
ever, portions  of  land  or  separate  villages  are  assigned 
to  particular  members  to  be  held  by  them  for  their  own 
support  (i).  PrimA  facie  land  so  granted  is  resumable  at 
the  death  of  the  grantee  (k).  Sometimes  by  special 
usage  such  grants  are  resumable  at  the  pleasure  of  the 
grantor  (Z).  Sometimes  they  are  resumable  on  the  death 
of  the  grantor  by  his  successor  (w).  Where  the  head  of 
the  family  is  the  owner  of  an  impartible  estate,  it  is  not 
uncommon  to  find  an  alienation  of  villages  made  for  the 
maintenance  of  a  junior  member  and  his  direct  male  line, 
and  in  such  a  case  it  does  not  revert  to  the  principal 
estate  until  that  line  becomes  extinct  (n),  and  is  alienable 
by  the  grantee  subject  to  the  coersionary  rights  of  the 
grantor  (o).  A  further  possibility  is  that  the  grant  may 
have  been  absolute  and  irrevocable  in  full  satisfaction  of 


(A)  Dhanput  Singh  v.  Gooinav  Singh,  II  M.  [.  A  ,  p.  465. 

(I)  Hanjeet  Smgk  v    Rover  Giijraj,  I  1.  A.,  9. 

(A*)  Woodoyaditie  v.  Mukoond^'^  Suth.,  2*25;  Bhavanammn  v.  Ramasami, 
4  Mad.,  193  ;  Kachwain  v.  Sai'up  Chand,  lu  All.,  462 ;  Nunnu  Meah  v.  Krishna- 
sami,  14  Mad.,  274  ;  Beni  terahad  v.  Dudhnath,  26  I.  A.,  216;  S.  ().,  27  Cal., 
156 :  Uameahar  v.  Arjuv,  28  I  A.,  1 ;  S.  C.  23  All.,  194;  Karitn  v.  Heifiri^hs, 
28  I.  A.,  198;  S.  C,  25  Bom.,  663. 

(/)  Aniind  Lai  v.  Dheraj  Gurrood,  6  M.  1.  A  ,  82;  Najban  Bibi  v.  Chand 
Bibi,  10  I.  A.,  183. 

{ra)  Uddoy  Adittya  v  Jaduh  Lai,  5  Cal.,  113  ;  affd.,  8  I.  A.,  24b. 

(»)  Bhaiya  Ardawan  Singh  v.  Udey  Pei'tab,  23  I.  A.,  64 ;  Viravara 
Thodrammal  v    T.  V.  Surya  Narayana,  24  I.  A.,  118  ;  S.  C,  20  Mad.,  266. 

(o)  Rameawar  v.  Jtbender,  82  Cal.,  683. 
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all  claims  to  future  maintenance.  Such  a  grant,  if 
properly  made  out,  vests  in  the  grantee  not  only  an 
heritable  but  an  alienable  estate,  and  undisturbed  posses- 
sion for  successive  generations  may  justify  a  presumption 
that  the  grant  was  of  such  a  nature  (p).  Sometimes  the 
transaction  takes  the  form  of  a  partition  between  the 
senior  and  junior  members,  which  has  the  same  effect  (g). 

§  396.  There  is  no  rule  of  Hindu  law  that  a  conveyance  Grants  to 
to  a  female  can  only  carry  with  it  the  limited  nature  of  a 
female    estate   by   inheritance    (r).     Where   nothing    is  : 
known  of  the  terms  of  such  a  grant,  there  is  no  presump-  \ 
tion  of   law  that  it   was   intended   to   create   either   an 
absolute  estate  or  one  for  life  ;  and  where    there  is  no 
other  evidence  beyond  the  mere  fact  that  the  grantee  has 
had  possession,  the  person  who  has  to  establish  that  it   j 
was  of  either  character  will  fail  for  want  of  proof  (s). 
Where,  however,  a  family  arrangement  is  being  made  for    I 
a  female  member,  especially  if  it  is  stated  to  be  for  her 
support  or  maintenance,  or  in  satisfaction  of  her  share, 
and  no  distinct  words  of  inheritance  or  alienability  are 
used,  it   is  very    material    in    construing    the    grant  to 
remember   what  is  the    ordinary  mode  in    which  such 
transactions    are  carried    out.     This  was  the    priniciple 
adopted  by  the  Judicial  Committee  in  the  following  cases. 
In  oiie.it)  Dwarkanath  Sein,  one  of  two  brothers  who 
had  just  effected  a  partition  of  their  property,  died  leaving 
a  widow  Zoahra  and  a  mother  Babuttee.     The  widow 
claimed    possession  of  her   husband's  share,  and  it  was 
arranged  that  the  share  should  be  treated  as  being  of  the 
value  of  Es.  59,000.     The  deed  by  which  the  arrangement 

{p)  Nursing  Deb  y.  Roy  Koylasnath,  9  M.  I.  A.,  66;  Salur  Zemindar  v. 
Pedda  Pakir,  4  Mad.,  871  ;  Kooldeep  Narain  v.  Government^  14  M.  I.  A.,  247  ; 
Bajn  Jee  v.  Parthasaradhi,  30  I   A.,  14  ;  S.  C,  26  Mad.,  202. 

(q)  Periatami  v.  Periasami,  5  I.  A.,  61  ;  S.  C.,  1.  Mad.,  821 ;  Surya  Ran  v. 
Chellayammiy  17  Mad.,  160. 

[r)  Utollany  v.  Lutckmee,  24  Sath.,  396  ;  Pubitra  v.  Damoodur,  ib.,  H97. 

(«)  Braja  Kishoro  v.  Knndana  Devi,  26  I.  A.,  66;  S.  C,  22  Mad.,  431; 
Batnaaami  v.  Papayya,  16  Mad.,  466. 

it)  Babutee  Doaaee  v.  Sibchunder  Mullick,  6  M.  I.  A.,  1,  pp.  18—24;  Ganput 
Boo  V.  Bamchunder^  11  All.,  906  \  Parvati  Amm^lv.  Sundara  Moodelly.QO 
Mad.,  298. 
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was  carried  out  recited  that  it  had  been  agreed  between 
her  and  the  representative  of  the  entire  estate,  that 
Zoahra  should  be  considered  as  entitled  to  Rs.  59,000  in 
satisfaction  of  all  claims  which  she  had  against  sach 
representative  against  the  joint  estate,  or  her  part  or 
share  or  interest  therein  in  right  of  her  deceased  husband. 
It  also  recited  the  payment  to  her  of  that  sum  **  which 
sum  was  thereby  mutually  declared  to  be  the  sole  and 
exclusive  property  of  Zoahra  for  her  own  absolute  and 
separate  use."  She  died  leaving  her  father  Sibchunder 
her  heir,  Rabuttee  being  the  heir  of  her  husband.  Sib- 
chunder possessed  himself  of  the  Rs.  59,000,  claiming 
under  a  deed  of  gift  from  his  daughter.  The  Supreme 
Court  held  that  the  effect  of  the  deed  of  arrangement  was 
to  buy  off  Zoahra's  claims  by  a  lump  sum,  which  was  to  be 
absolutely  at  her  disposal.  The  Judicial  Committee 
reversed  this  decision.  They  pointed  out  that  the  claim  of 
Zoahra  was  made  as  widow,  heiress  and  sole  representa- 
tive of  Dwarkanath  to  her  husband's  share,  and  that  the 
deed  only  professed  to  pay  to  her  in  that  capacity  the 
amount  which  was  agreed  on  as  representing  that  share. 
*'  It  appears  to  us  impossible  to  come  to  any  other 
conclusion ;  that  if  these  funds  were  assets,  if  they 
were  paid  as  assets,  and  are  assets  in  the  hands  of  the 
defendant,  it  seems  necessarily  to  follow  that  they  must 
be  handed  over  to  the  person  who  now  represents  the 
estate  of  Dwarkanath  Sein." 

In  a  later  case  (u),  the  testator  made  a  will  in  which 
he  recited  that  he  left  no  relations,  except  Mt.  Ranee 
Dhunkowar,  widow  of  his  own  son,  and  her  two  daughters. 
*'  Except  Mt.  Ranee  Dhunkowar  aforesaid,  none  other  is 
nor  shall  be  my  heir  and  malik.*'  "  Furthermore  to  the 
said  Mt.  Ranee  too  these  very  two  daughters  named  above, 
together  with  their  children,  who  after  their  marriage  may 


(u)  Moulvia  Mahomed  Shumsuol  v.  Shewakram^  2  I.  A.,  7,  p.  J4 ;  Lalla  ▼. 
Jagmohun,  22  Bom.,  409  ;  Chunilal  y.  Bai  Mala,  24  Bom.,  420 ;  Bhoba  Tarinir. 
Peary  Lall,  24  Cal.,  646;  Tika  Bam  v.  Deputy  Commiuioner  of  Bara  BanH, 
26  I.  A.,  97  ;  S.  C,  26  Cal.,  707. 
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be  given  to  them,  are  and  shall  be  heir  and  malik.*'  The 
Ranee  SQld  part  of  the  lands  devised  for  purposes  admittedly 
not  of  necessity,  and  the  suit  was  brought  by  the  son  of 
the  last  surviving  daughter  to  declare  that  the  sale  was 
ineffectual  against  him.  The  Committee  said  :  **  In  con- 
struing the  will  of  a  Hindu  it  is  not  improper  to  take 
into  consideration  what  are  known  to  be  the  ordinary 
notions  and  wishes  of  Hindus  with  respect  to  the  devo- 
lution of  property.  It  may  be  assumed  that  a  Hindu 
generally  desires  that  an  estate,  especially  an  ancestral 
estate,  shall  be  retained  in  his  family  ;  and  it  may  be 
asmmed  that  a  Hindu  knows  that,  as  a  general  rule  at  all 
events,  women  do  not  take  absolute  estates  of  inheritance 
which  they  are  enabled  to  alienate.  Having  reference  to 
these  considerations,  together  with  the  whole  of  the  will, 
ail  the  expressions  of  which  must  be  taken  together 
without  any  one  being  insisted  on  to  the  exclusion  of 
others,  their  Lordships  are  of  opinion  that  the  two  Courts 
in  India  are  right  in  construing  the  intention  of  the 
testator  to  have  been  that  the  widow  of  her  son  should  not 
take  an  absolute  estate  which  she  should  have  power  to 
dispose  of  absolutely,  but  that  she  took  an  estate  subject 
to  her  daughters  succeeding  her  in  that  estate ;  whether 
succeeding  her  as  heirs  of  herself,  or  succeeding  her  as 
heirs  of  the  testator  is  immaterial."  The  first  clause  stating 
of  the  Ranee  **  None  other  is  nor  shall  be  my  heir  and 
malik,  may  be  fairly  construed  as  meaning  that  she  shall 
take  a  life  interest  immediately  succeeding  him,  without 
that  interest  being  shared  by  her  daughters  or  by  any 
other  person.*' 

§  397.  A  provision  in  a  will  "  that  the  daughters  shall  Construction  of 
be  maliks  and  come  in  possession  of  all  properties,"  with-  S^dowt, 
out  any  remainder  over,  creates  an  absolute  estate,  and  a  | 
subsequent  clause  forbidding  alienation  was  rejected  as 
repugnant  (v).     The  Courts  in  India,  however,  lean  very 
strongly  against  treating  grants  to  widows  as  conveying 

(v)  Lalla  Ramjeewan  v.  Dalkoer,  24  Cal.,  406. 
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\  anything  more  than  life  estates.  As  for  instance,  where  a 
son  gave  a  house  to  his  mother,  as  a  provision .  for  her 
support ;  "  I  have  delivered  my  house  to  you  and  made 
you  the  owner  thereof.  I  have  no  right  to  it.  It  entirely 
belongs  to  you.  I  have  no  objection  to  your  managing  the 
house  according  to  your  pleasure  '*  (w).  There  the  basis 
of  the  deed  was  that  it  was  to  relieve  the  son  from  all 
obligation  to  maintain  his  mother.  The  same  decision 
was  given  in  another  case  where  a  man  having  a  wife  and 
daughters  left  a  will  by  which  he  provided  for  his  daughters^ 
and  then  directed  his  wife  to  take  possession  after  his  death, 
adding  **Just  as  I  am  the  owner  of  the  property  at  present, 
in  the  same  way  after  my  death  my  wife,  Ujam,  is  the 
owner  '*  (x).  So  in  cases  where  property  had  been  left 
to  the  widow  and  adopted  son,  it  was  held  that  she  took 
only  an  interest  for  life,  which  would  not  be  enlarged  by 
survivorship  if  the  son  predeceased  her  (y).  Where  how- 
ever, a  similar  devise  was  followed  by  words  of  inheritance 
with  power  of  alienation  by  sale  or  gift,  it  was  held  by  the 
Privy  Council  that  the  widow  and  son  took  absolute  estates 
in  equal  moieties  as  tenants  in  common  (z).  Gifts  by  a 
husband  to  his  wife  of  immovable  property,  even  though 
accompanied  by  express  words  of  inheritance,  are  not 
alienable  unless  distinctly  declared  to  be  so.  It  is  a  quality 
of  such  gifts  that  though  they  descend  to  the  wife's  heirs 
she  cannot  alien  them  (a). 
Beneficial  §  398.  A  very  large  class  of  tenures  in  India  consists  of 

land  held  either  rent  free  or  on  a  favourable  rent.  What 
is  granted  in  the  great  majority  of  these  cases  is  not  the 
land  itself,  but  the  revenue  issuing  out  of  it,  such  grants 

(w)  Annaji  Dattatraya  v.  Chandrahai^  17  Bom.,  503. 

(x)  Harilal  v.  Bai  Bewa,  21  Bom.,  876;  Mathura  D<u  v,  Brikhan  Maly  19 
All.,  16;  Jamna  Dot  v.  Ramantar^  27  All.,  864.  See,  however,  Rajnarain  v. 
Aahntosh,  27  Cal.,  44;  Rajnarain  v.  Katyayaniy  27  Cal.,  649. 

(y)  Uirabai  v.  Lakahmibai,  11  Bom.,  678;  Seahayya  v.  Naraaammat  22 
Mad.,  857;  Gooroo  Daa  v.  Sarat  Chuvder,  29  Cal.,  699. 

(«)  Joqeawar  Narain  v.  Ram  Chund  Dutt,  23  I.  A.,  37;  S.  C,  23  Cal.,  670 ; 
Muthu  Meenakahi  v.  Chendra  Sekhara,  27  Mad.,  498. 

(a)  Koonjhehari  v.  Premchand  Dutt^  5  Cal.,  684;  Bhujanga  Rau  v.  Rama- 
yamma,  7  Mad.,  887;  Bhoba  Tarima  v.  Peary  La II,  24  Cal.,  646;  Thakur 
Singh  v.  Nokhe,  23  All.,  309. 


tennze*. 


Digitized  by 


Google 


PARA.   398.]  BENEFICIAL   TENURES.  629 

having  been  made  by  the  person  entitled  to  that  revenue, 
whether  the  sovereign  power  or  the  landholder  who 
takes  directly  from  the  sovereign  power  (6).  Many  of 
these  grants  were  made  for  religious  purposes,  such  as  to 
Brahmans  for  their  own  benefit,  or  as  endowments  for 
religious  or  charitable  purposes.  These  are  primd  facie 
absolute  grants  (c),  and  are  separately  discussed  in  Chapter 
XII.  Others  are  conferred  either  as  a  reward  for  past 
services  {d),  or  as  payment  for  future  services,  or  for  both 
purposes. 

Jaghires  or  Saranjams,  as  they  are  called  in  Mahratta  JaghiMand 
districts,  have  generally  been  conferred  by  the  ruling  •'^"^•"^ 
power  for  political  purposes,  and  are  subject  to  much 
legislation  intended  to  preserve  the  discretionary  power  of 
the  State  in  respect  to  them  (e).  When  a  Jaghire  is 
granted  in  indefinite  terms,  it  is  taken  to  be  for  the  life 
only  of  the  Jaghiredar  ;  but  when  there  is  a  grant  to  a 
man  and  his  heirs,  and  nothing  to  contradict  the  ordinary 
meaning  of  the  words,  the  grantee  takes  an  absolute 
interest  (/).  When  the  Government  settled  a  pension 
upon  the  descendants  of  a  relation  of  the  Nawabs  of  Surat, 
and  allotted  a  Jaghire,  expressly  declared  to  be  resumable, 
as  the  source  from  which  part  of  the  pension  was  to  be 
paid,  it  was  held  by  the  Privy  Council  that  the  descendants 
held  a  succession  of  life  estates  in  the  Jaghire,  exactly  as 
they  did  in  the  pension  (g). 

The  word  Enam,  which  is  the  term  in  use  in  Southern  Enama. 
India  to  express  beneficial    tenures,  originally  meant  a 
grant  generally,  and  subsequently,  when  not  qualified  by 
any  other  word,  came  to  mean  a  grant  in  perpetuity,  not 
resumable.     An  Altumgha  Enam  meant  a  grant  in  per- 

{b)  Ramchandra  v.  Venkatrao^  6  Bom.,  698. 

(c)  Per  curiam,  7  M.  I.  A.,  p.  132. 

(d)  A  grant  by  Govemmeut  of  a  Zemindary,  not  revenue  free,  as  a  reward  for 
past  services  is  alienable  by  th«^  grantee.    Lachmi  v.  Makund,  26  All.,  67. 

ie)  Shekh  Sultan  Sani  v.  Shekh  Ajmodin,  20  I.  A.,  60;  S.  C,  17  Bom.,  481. 
(/)  OulahdoH  Jugjivanda*  v.  Collector  of  Surat,  6  I.  A.,  64;  S.  C,  3  Bom., 
186;  Doaahat  v.  Uhwarda^,  18  I.  A.,  22;  S.  C,  16  Bom.,  222. 
[g)  Oulabdas  v.  Collector  of  Surat,  ub.  8up. 
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petuity,  not  resumable,  while  Amarnm  and  Kattubadi 
Enams  were  resuiDable  (h). 
Right  to  resume  §  399.  The  principles  upon  which  service  tenures  of  a 
non-political  character  may  be  resumed  were  laid  down  by 
the  Privy  Council  in  the  case  of  Forbes  v.  Meer  Mahomed 
Tuquee  (i).  There  a  rent-free  Jaghire  had  been  granted 
by  the  East  India  Company  in  1775  to  the  ancestor  of 
the  defendant,  in  consideration  of  his  past  services  in 
preventing  the  incursions  of  elephants  upon  the  cultivated 
lands  of  the  Pergunnah,  and  his  future  services  in  the 
same  way,  whereby  the  cultivation  might  be  extended,  and 
the  ryots  be  protected.  In  1850  the  Zemindary  in  which 
the  Jaghire  was  situated  was  sold  for  arrears  of  Govern- 
ment revenue,  and  the  purchaser  sued  to  .resume  the 
Jaghire.  His  claim  was  rejected.  The  Committee  held 
that  after  such  a  long  and  undisturbed  possession,  it  lay 
upon  the  purchaser  to  make  out  a  clear  title  to  resumption 
which  he  had  failed  to  do.  They  stated  "  that  in  every 
case  the  right  to  resume  must  depend  in  a  great  measure 
upon  the  nature  of  the  particular  tenure,  or  the  terms  of 
the  particular  grant.  They  agree  with  the  observations  of 
Mr.  Justice  Jackson  (k)  that  there  is  a  clear  distinction 
between  the  grant  of  an  estate  burdened  with  a  certain 
service,  and  the  grant  of  an  office  the  performance  of 
whose  duties  are  remunerated  by  the  use  of  certain  lands. 
They  have  already  stated  that,  in  their  opinion,  the  grant  in 
question  does  not  fall  within  the  latter  category.  Assuming 
it  to  be  a  grant  of  the  former  kind,  their  Lordships  do  not 

(k)  Unide  Rajah  Bcnnmarauze  v.  Pemmasamy  Venkatadi-y,  7  M.  I.  A.,  128, 
p.  132.  These  tenna  are  defined  as  follows  in  Wilson's  Glossary.  Altumgha^  a 
royal  grant  under  the  seal  of  some  of  the  fonn»*r  native  princeH  of  Hindustan,  and 
recognised  by  the  British  Government,  conferring  a  title  to  rent-freo  land  in  per- 
petuity, hereditary  and  transferable.  ATnaram,  a  grant  of  revenue  by  the  prince 
or  a  poligar,  on  condition  of  service,  generally  military  or  police.  Such  grants 
were  resumable  when  the  Amarakar  or  grantee  failed  to  perform  the  stipulated 
service.  Kattubadi,  a  revenue  term,  usually  applied  to  a  fixed,  invariable,  and 
favourable  or  quit  rent,  which  has  been  assessed  on  lands  j^ranted  to  public 
servants.  Guttoogootaga  is  a  term  indicating  a  perpetual  tenure  at  a  low  rent 
for  past  military  services,  8  M.  I.  A.,  327. 

{%)  13  M.  I.  A.,  438, pp.  464—466;  Bhimaji  Balvantr.  Oiriappa,  24 Bom.,  82; 
Lakhamgavda  v.  Kemav  Annajiy  28  Bom.,  306 ;  Narasaypav.  Venkatagiri^  23 
Mad.,  262;  Amaram,  Sobhanadri  v.  Venkata  Narastmhat  26  Mad.,  408, 
Mokhasa.  (k)  6  Suth..  p.  209. 
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dispute  that  it  might  have  been  so  expressed  as  to  make 
the  continued  performance  of  the  services  a  condition  to 
the  continuance  of  the  tenure.   But,  in  such  a  case,  either 
the   continued  performance  of  the  service  would  be  the 
whole  motive  to  and  consideration  for  the  grant,  or  the 
instrument  would  by  express  words  declare  that,  the  service 
ceasing,  the  tenure  should  determine.'*  Here  **  the  grant 
may  be  said  to  have  been  made  pro  servitiis  impensis  et 
impendendis — partly  as  a  reward  for  past,  partly  as   an 
inducement  for  f urture  services.     Again,   neither  sunnad 
contains  any    words    which  expressly  import    that  the 
tenure  shall  cease,  if  and  when  any  of  the  services  cease 
to  be  performed.     Such  a  provision  is  something  very 
different  from  one  which  merely  casts   upon  the  grantee 
the  performance   of  certain  duties    so  long  as  they  are 
necessary.     The   former  makes  the  grant  determinable 
when  there  is  no  further  occasion  for  the  services.     But, 
in  the   latter  case,  if  the  operation  of  any  natural  cause 
removes  the  necessity  for  the  services,  the  grantee  will 
hold  the  lands  practically  freed  from  the  condition  origi- 
nally imposed  upon  him.    Their  Lordships  are,  therefore, 
of  opinion  that  upon  the  true  construction  of  the  sunnads 
the  grantees,   though  bound  to  protect  the  Pergunnah 
from  the  incursions  of  wild  elephants  so  long  as   these 
incursions  lasted  ;  and  though  still  bound  to  do  so  should, 
by  any  chance,  those  incursions  be  renewed  ;  and  though 
they  may  be  liable  to  forfeit  the  tenure  if  they  wilfully 
fail  in  the  performance  of  this  duty,  are  not  hable  to  have 
their  lands    resumed,  because  there  is    no    longer    any 
occasion  for  the  performance  of  the  particular  service." 

§  400.  Where  before  the  permanent  settlement  the  Resumption 
Government  had  created  a  ghatwali  tenure  for  the  public  po^^or*^^ 
interest,  a  purchaser  of  the  Zemindary  cannot  afterwards  Pfreonai  nature 

\      *■  •'.  of  seryices. 

resume  it  on  the  ground  that  the  services  have  ceased  to 
be  necessary,  if  the  Government  maintains  its  claim  upon 
the  tenure  holder  in  case  a  necessity  should  arise  (Z).  K  a 

{I)  Kooldeep  Narain  v.  The  Govemmenty  14  M.  I.  A.,  247.   As  to  the  ghatwali 
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tenure  involves  personal  services  to  the  Zemindar  and 
public  services  to  the  State,  the  Zemindar  cannot  dispense 
with  the  personal  services  and  then  take  possession  cA 
the  lands  and  hold  them  discharged  of  their  obligations 
for  the  public  benefit  (m).     It  is  otherwise  where  the 
land   is  granted  by  the  Zemindar    in  consideration    of 
merely  personal  services  to  be  rendered  to  himself  by  the 
grantee  (n). 
Qruit  to  offloe        Where  an  office  has  been  created,  and  the  performance 
of  its  duties  is  remunerated  by  a  grant  of  land,  when  the 
office  is  terminated  the  grant  may  be  resumed.     If,  how- 
ever, the  office  is  hereditary,  resumption  can  only  take 
place  when  the  need  of  the  services  altogether  ceases. 
Where  the  services  of  such  an  official  are  still   required, 
those  who  have  an  hereditary  right  to  the  office  cannot  be 
deprived  of  the  land  which  they  hold  as  remuneration  for 
such  office,  on  the  mere  ground  that  the  plaintiff  prefers  to 
appoint  some  one  else  to  officiate  in  that  capacity  (o). 
Alienation  by         §  401.  The  remaining  questions  in  regard  to  holders  of 
^^'^^  ^^'  office  and   service  tenures  relate  first  to  their  right  to 

alienate  their  office  or  tenure,  and,  secondly,  to  their  right 
to  alienate  the  emoluments  attached  to  it. 

As  regards  religious  institutions  and  endowments,  it  was 
decided  by  the  Privy  Council  that  an  alienation  of  the  right 
to  manage  such  institutions  and  the  property  attached  to 
them  was  absolutely  void  ;  and  if  the  alienation  was  for 
the  pecuniary  benefit  of  the  trustee  that  it  could  not  even 
be  supported  by  proof  of  a  custom  authorising  such  a 
proceeding  (jp).     The  judgment  appears  to  apply  equally 

tenure,  lehicb  is  to  a  great  extent  the  creature  of  Statute,  »ee  Leelanand  Singh 
V.  Bengal  Government^  6  M.  I.  A.,  101 ;  Nilmoni  Singh  v.  Bakranath^  9  I.  A., 
104 ;  Tekait  Kali  Perahad  v.  Anvnd  Boy,  15  I.  A.,  18. 

(m)  Joy  Kishen  v.  Collector  of  East  Burdwan,  10  M.  I.  A.,  16,  p.  45. 

(n)  SanniyasiRazu  V.  Salur Zemindar,! llBifi.,  268;  Mahadevi\.  Vtkrama^ 
14  Mad.,  365,  p.  375  ;  Badha  Pershad  Singh  v.  Budhu  Dashad,  22  C«l.,  938. 

(o)  Badha  Pershad  Singh  v.  Buddah  JDashad,  22  (Jal.,  938 ;  Bhimapaiya 
V.  Bamchandra,  522  Bom.,  422. 

(p)  Bajavurma  Valia  v.  Baja  Vurmah  Matha,  4 1.  A.,  76;  S.  C,  1  Mad.,  285. 
Nor  can  such  an  office  be  sold  in  execution  of  a  decree,  Jttggemath  Boy  v. 
Kishen  Pershad,  7  Suth.,  266  ;  Dubo  Misser  v.  Srimhas  Muser,  6  B.  L.  R., 
611  ]  Kalieharan  v.  Bangshi  Mohun,  6  B.  L.  R.,  127;  per  curiam,  6  Bom., 
p.  800. 
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to  any  transfer,  whether  by  sale  or  gift,  and  their  Lord- 
ships intimated  that  no  distinction  was  apparent  in  this 
respect  between  a  religious  and  a  charitable  endowment. 
As  regards  civil  hereditary  offices  and  the  inams  annexed 
to  them,  the  law  in  Bombay  is  that  they  are  alienable 
permanently,    the  duties  and  the  emoluments  passing 
together  (q).     In  Bengal  the  general  rule  seems  to  be  that 
ghatwali  hereditary  tenures  are  not  alienable  either  by 
sale   or  decree,   and   cannot    be    leased    in    perpetuity, 
but  in  Earajpore  they  are  alienable  by  permission  of  the 
Zemindar  (r).     In  Madras,  so  long  ago  as  in  1819,  the 
dder  Court  pronounced,  with  regard  to  a  sale  of  his 
ice  by  a  kumam,  that  *'  all  transfers  of  public  duty  are 
Jgal  by  an  ancient  usage  of  the  country  and  by  common 
ison  *'  (s). 

As  regards  offices  or  tenures,  the  emoluments  of  which  AUenfttionof 
3  appropriated  to  the  exclusive  benefits  of  each  successive 
Ider,  he  may  alien  them  for  his  own  life  or  any  shorter 
riod,  but  cannot  separate  them  permanently  from  the  I 
ties  to  which  they  are  annexed  so  as  to  bind  his  sue- 
ssor  {t).  Where,  however,  the  manager  of  a  religious  or 
Artitable  endowment  disposes  of  property  in  which  he  is 
ily  interested  as  trustee,  it  is  certain  that  his  alienation 
only  binding  so  far  as  his  authority  as  such  manager, 
act  for  the  benefit  of  the  institution,  extends  {u). 
heie  are  decisions  in  which  it  seems  to  have  been  held 


q)  Bhimappaiya  v.  Ramchandra^  22  Bom.,  p.  427,  referring  to  Bombay  Here- 
iary  Officers  Act,  1874,  8.  66. 

>)  Nilmoni  Singh  v.  Bakranath,  9  I.  A.,  104 ;  Tekait  Kali  PenJiad  v. 
lund  Hoy,  16  I.  A.,  18 ;  NarcUn  Uullick  v.  Badi  Bay,  29  Cal.,  227.  Aa  to  the 
eot  upon  the  saocessor  to  an  office  or  a  service  tenure  of  an  alienation  of  such 
Ice  or  teunre  by  bis  predecessor,  or  an  adverse  judgment  in  respect  of  it,  or 
e  operation  of  the  statnte  of  limitations  which  has  concluded  the  rights  of 
ch  predecessor,  see  Badhahai  v.  AnantraVt  9  Bom.,  198  ;  Onanaaambandav. 
ilu  Pandaram,  27  I.  A.,  69  ;  S.  C,  23  Mad.,  271 ;  Pydigintam  v.  Bamadosa^ 
Mad.,  197. 

(«)  Diggevellyy.  Ooontatnoo  Kola,  1  Mad.  Dec.,  214. 
H)  Muppidi  Papaya  v.  Ramana,  7  Mad.,  85  ;  Madho  Kooery  v.  Tekait  Bam, 

9  Cal.,  411 ;  Kalu  Narayanr.  Hanmapa,  5  Bom.,  436;  approved  Padapa  v. 

Swamirao,  27  I.  A.,  86 ;  d.  C,  24  Bom.,  566  ;  Badhahai  v.  Anantrao  Bhagvant, 

9  Bom.,  198,  where  the  Bombay  legislation  in  regard  to  vatana  is  discussed  ; 

Appaji\Bapuji  v.  Keahav  Shamrav,  16  Bom.,  13. 
(tt)  Narayan  v.  Ohentaman,  5  Bom.,  393,  poat  §  438. 
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that  even  here  the  alienations  are  valid  for  his  life  (v). 
These  decisions  were  mostly  upon  the  statute  of  limita- 
tions ;  the  point  being  that  where  the  successor  did  not 
take  through  the  alienor,  but  upon  a  new  title  which  arose 
upon  his  death,  the  cause  of  action  dated  from  that  period. 
Suits  properly  framed  in  the  interests  of  the  endowment 
could  be  brought  at  once  by  persons  qualified  to  protect 
the  institution  (w).  There  are,  however,  cases  in  which 
the  validity  of  such  alienations  for  the  life  of  the  manager 
is  laid  down  broadly.  Possibly,  in  some  instances,  the 
manager  had  a  beneficial  interest  in  the  endowment  (x), 
statutory provi-  §  402.  The  Transfer  of  Property  Act  (IV  of  1882)  con- 
ation, tains  various  provisions  as  to  the  form  of  alienation  which 
will  modify  the  Hindu  law  as  to  all  transactions  subse- 
quent to  the  1st  July,  1882. 
Sales.  By  s.  54  **  A  transfer  by  way  of  sale  in  the  case  of  tangi- 
ble immovable  property  of  the  value  of  one  hundred  rupees 
and  upwards,  or  in  the  case  of  a  reversion  or  other  intan- 
gible thing,  can  be  made  only  by  a  registered  instrument. 
In  the  case  of  tangible  immovable  property  of  a  value  less 
than  one  hundred  rupees,  such  transfer  may  be  made 
either  by  a  registered  instrument  or  by  delivery  of  the 
property.  " 

In  Narain  Chunderv.Dataram  (y),Garth,C,  J.,  intimated 
his  opinion  that,  under  this  section,  optional  registration 
was  virtually  abolished,  every  written  instrument  requiring 
to  be  registered.  This  view  was,  however,  disapproved 
of  by  the  same  Court  in  a  later  case.  There  the  plaintiffs 
had  purchased  property  below  the  value  of  Es.  100  from 
owners  who  were  out  of  possession,  by  an  unregistered 
deed.  In  a  suit  to  recover  the  property  from  persons  in 
possession  without  title,  it  was  held  that  the  sale  conferred 


(v)  Mahonied  v.  Ganapati,  13  Mad.,  277;  Mohuvt  Bunn  Stiroop  v.  Kha$ha 
Jha,  20  Suth.,  471 ;  Salhianavia  v.  Saravann  Bayi,  18  Mad.,  266. 

(w)  Act  XX  of  1863,  9.  14,  Civ.  P.  C,  1882,  s.  C39. 

{x)  Compare  Bamchandra  Shanker  Bava  v.  Kashinath,  19  Bom.,  271  with 
Prosonno  Kumar  v.  Saroda  ProsonnOf  22  Cal.,  989. 

(y)  8  Cal.,  p.  612. 
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a  valid  title,  though  there  was  neither  registration  nor 
possession.  The  Court  said  :  "we  are  of  opinion  that  s.  54, 
cl.  3  of  the  Transfer  of  Property  Act  is  not  exhaustive  or 
imperative  in  requiring  that  the  transfer  of  immovable 
property  sold,  and  of  small  value,  should  be  made  only 
under  one  of  these  conditions  so  as  to  confer  a  valid  title. 
In  clause  2  the  law  is  clear  that  a  transfer  of  immovable 
property  of  a  particular  description  can  he  made  only  by  a 
registered  instrument,  but  clause  3  uses  the  expression 
may  he  m^de.  It  does  not  declare  that  it  can  be  made 
onlt/y  and  thus  repeat  an  expression  first  used  in  the 
preceding  clause ''  (z). 

By  s.  59  "  Where  the  principal  money  secured  is  one  Mortgi^eB. 
hundred  rupees  or  upwards,  a  mortgage  can  be  effected 
only  by  a  registered  instrument,  signed  by  the  mortgagor 
and  attested  by  at  least  two  witnesses.  Where  the 
principal  money  secured  is  less  than  one  hundred  rupees, 
a  mortgage  may  be  effected  either  by  an  instrument  signed 
and  attested  as  aforesaid,  or  (except  in  the  case  of  a  simple 
mortgage,  i.e.,  hypothecation)  by  delivery  of  the  property. 
Nothing  in  this  section  shall  be  deemed  to  render  invalid 
mortgages,  made  in  the  towns  of  Calcutta,  Madras, 
Bombay,  Karachi,  and  "Rangoon,  by  delivery  to  a  creditor 
or  his  agent  of  documents  of  title  to  immovable  property, 
with  Intent  to  create  a  security  thereon." 

By  8.  107  "  A  lease  of  immovable  property  from  year  to  Leases 
year,  or  for  any  term  exceeding  one  year,  or  reserving  a 
yearly  rent,  can  be  made  only  by  a  registered  instrument. 
All  other    leases   of  immovable  property  may   be  made 
either  by  an  instrument  or  by  oral  agreement." 

§  403.  By  s.  123  **  For  the  purpose  of  making  a  gift  of  Gifta 
immovable  property,  the  transfer  must  be  effected  by  a 
registered  instrument  signed  by  or  on  behalf  of  the  donor, 
and  attested  by  at  least  two  witnesses.     For  the  purpose 
^  making  a  gift  of  movable  property,  the  transfer  may  be 


(z)  Khatu  Bihi  v.  Madhuram,  16  Cal.,  622,  p.  626. 
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effected  either  by  a  registered  instrument  signed  as  afore- 
said or  by  delivery.  Such  delivery  may  be  made  in  the 
same  way  as  goods  sold  or  delivered  *'  (a). 

In  cases  under  the  old  law  of  gifts  it  was  held  that 
registration  of  the  deed  of  gift  did  not  amount  to,  or  make 
up  for  the  want  of  possession  (6).  Does  the  present 
section  dispense  with  possession  ?  It  certainly  does  not 
dispense  with  acceptance  of  the  gift,  which  is  essential 
under  s.  122.  If  then  there  can  be  no  valid  acceptance 
under  Hindu  law  without  possession,  actual  or  symbolical, 
then  s.  122  does  not  alter  the  Hindu  law.  But  if  there 
can  be  a  sufficient  acceptance  without  possession  so  as  to 
satisfy  s.  122,  then  a  registered  gift  of  movable  property 
would  be  valid  under  s.  123  if  accepted,  even  though 
Hindu  law  required  delivery  of  possession  by  the  donor, 
as  well  as  acceptance  of  the  gift  by  the  donee.  It  will  be 
seen  by  s.  129  that  s.  122  is  not  to  affect  any  rule  of 
Hindu  law,  but  that  s.  123  will  not  be  invalid  even  though 
it  should  do  so.  The  Calcutta  High  Court  has  held  that 
delivery  of  possession  of  property,  whether  movable  or 
immovable,  is  unnecessary,  where  the  deed  of  gift  has 
been  registered  (c),  and  this  ruling  has  been  followed  in 
Bombay  (d),  and  in  Madras  in  a  case  between  Muham- 
medans  (e). 


(a)  As  to  gifts  by  Taluqdars  of  Oadh,  see  Act  1  of  1869,  §  13  and  cases  11 
I.  A.,  1,121. 

(6)  Vcuudev  v. Narayan,  7  Bom.,  J 31 ;  Dagai  Dabw  v.  MothuraNathy  9  Cal., 
864;  lamai  v.  Bamji,  23  Bom.,  682. 

(c)  Dharmodai  v.  Nistarinef  14  Cal.,  446. 

(d)  Bai  Bambai  v.  Bat  Mani,  23  Bom.,  234. 

(e)  Alahi  Koya  v.  Mussa  Koya^  24  Mad.,  513. 
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CHAPTEB  XI. 

WILLS. 

Origin  of  Testamentary  Power, 
5  404.  The  origin    and  growth  of  the    testamentary  wmaiiiikiiowtt 

TT-    J         u  1  u  14.      4.      to  Hindu  Uw. 

power  among  Hmdus  has  always  been  a  perplexity  to 
lawyers.  It  is  admitted  that  the  idea  of  a  will  is  wholly 
unknown  to  Hindu  law,  and  that  the  native  languages  do 
not  even  possess  a  word  to  express  the  idea  (a).  In  early 
times,  when  the  family  property  was  vested  in  the  family 
corporation,  and  when  the  members  had  nothing  more 
than  a  right  of  usufruct,  the  idea  that  any  individual  could 
exercise  a  power  of  disposal  to  commence  after  his  own 
death,  would  have  been  a  contradiction  in  terms.  Even 
in  later  times,  when  a  greater  freedom  of  disposition  had 
arisen,  the  principle  that  a  gift  could  only  take  effect  by 
possession  would  seem  to  oppose  an  absolute  bar  to  devises. 
Yet  there  can  be  no  doubt  that  from  the  earliest  period 
of  our  acquaintance  with  India  we  find  traces  of  a  strug- 
gling towards  the  testamentary  power,  often  checked,  but 
constantly  renewed.  It  has  been  common  to  ascribe  this 
to  the  influence  of  English  lawyers  in  the  Supreme  Courts ; 
but  this  explanation  seems  to  me  untenable.  It  is  very  j 
probable  that  in  the  Presidency  Towns,  the  example  of 
Englishmen  making  wills  may  have  stimulated  the  natives 
in  the  same  direction,  but  the  King's  Judges  appear  to 
have  been  quite  neutral  in  the  matter.  They  were  con- 
scious of  their  ignorance  of  native  law,  and  anxiously 
sought  the  advice  of  their  own  pundits  (§  40),  and  of  the 
Judges  of  the  Company's  Courts,  and  others  who  were 
experts  in  the  unknown  science.  So  far  were  they  from 
grasping  at  jurisdiction,  that  they  absolutely  disclaimed  it. 
In  1776  the  Supreme  Court  of  Calcutta,  after  taking  time  E«iy 

_^___^ in  Sop] 

Courts, 
(a)  2  Dig.,  616,  n  ;  2  Stra.  H.  L.,  418,  220,  481. 
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Origin  of  willH 
in  religious  in- 
flnenoe. 


to  consider,  granted  administration  to  the  goods  of  a 
Hindu,  but  on  the  terms  that  the  administrator  should 
administer  according  to  Hindu  law.  In  1791  they 
reconsidered  the  matter,  and  decided  that  probate  of  the 
will,  or  administration  of  the  goods  of  a  Hindu  or  Muham- 
medan,  could  not  be  granted.  It  was  not  till  July  1832 
that  a  contrary  rule  was  laid  down,  and  from  that  date 
the  practice  of  granting  probate  and  administration  to  the 
property  of  natives  was  fully  established  (b).  A  similar 
alteration  of  practice  is  recorded  by  Sir  Thomas  Strange 
as  having  taken  place  at  Madras  (c).  The  earliest  known 
will  of  a  native  is  that  of  the  celebrated  Omichund.  It  is 
dated  1758,  a  time  when  the  English  arms  were  more  in 
the  ascendant  than  the  English  Courts  (d). 

§  405.  It  seems  to  me  that  the  true  origin  of  the  testa- 
mentary power  is  to  be  sought  for  in  that  Brahmanical 
influence,  the  working  of  which  I  have  already  traced  in 
the  law  of  partition  and  alienation  (e).  It  displayed  itself 
especially  in  the  sanctity  attributed  to  religious  gifts,  that 
is,  gifts  to  religious  men,  or  Brahmans.  These  were  con- 
sidered valid  where  even  transfers  for  value  would  have 
been  set  aside.  In  other  countries  gifts  try  to  clothe 
themselves  with  the  semblance  of  a  sale.  Under  Hindu 
law,  sales  claimed  protection  by  assuming  the  appearance 
of  a  gift  (/).  It  is  obvious  that  a  man  is  never  more 
disposed  to  pious  generosity  than  in  his  last  days,  when 
the  approach  of  death  furnishes  him  with  the  strongest 
motives  for  investing  in  the  next  world  that  wealth  which 
he  can  no  longer  enjoy  in  the  present.  The  acuteness  of 
the  Brahman  would  have  readily  discovered  and  utilised 

(b)  R«'  Ciiinmulay  Morton,  1 ;  Goods  of  lladjee  Mnatapha,  ih.,  74  ;  Gofds  of 
Beebee  Muttrn,  tfe.,  76. 

(r)  1  Str.i.  H.  L.,  267. 

{(1)  This  will  was  diwrnsHPcl  in  a  c.vse  which  cam*'  before  the  >>upreme  Court 
of  Calcutta  in  1793.  See  Moiilriou,  821  ;  per  Phcur,  J..  Tagoie  v.  Tagore^ 
A  P..  L.  R.  (O  C.  J  ),  138;  Beng.  Rep.  II  i«  ollectovs  and  Boanl  of  Revenue)  and 
XXXVI  of  1793  (RepiBtry  for  Wills  und  Deeds)  cited  by  Macpherson,  J., 
Krishiiaramani  v.  Ananda,  4B.L.  R.  (O.  C.  J.U28H;  per  Norinan,  J.,  Tagore  v. 
Tagore,  4  B.  L.  R.  (O.  C.  J.),  217. 

(e^  Ante  §§  243,  261,  262.  See  particularly  the  paRSuge  from  Sir  H.  S.  Maine, 
cited  §  261. 

(/)  See  Mitahaharay  i.,  1,  §  32 ;  Raghunandatm^  v.,  26. 
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this  fact.  Nothing  is  more  remarkable  in  the  earliest 
Bengal  wills  than  the  enormous  amounts  which  they 
bestow  for  religious  purposes.  The  same  thing  was 
remarked  by  Sir  Thomas  Strange  in  all  the  wills  made  by 
Hindus  in  Madras,  and  he  observes  somewhat  cynically, 
that  "  the  proportion  is  commonly  in  the  ratio  of  the 
iniquity  with  which  the  property  has  been  acquired,  or 
of  the  sensuality  and  corruption  to  which  it  has  been 
devoted''  (g).  It  is  probable  that  such  bequests  would 
often  take  the  form  of  a  donatio  mortis  causd,  revocable 
if  the  grantor  survived,  or  that  they  were  eflfected  by 
death-bed  dispositions,  followed  up  by  immediate  delivery 
of  possession.  But  there  are  texts  of  the  Hindu  sages 
which  contain  the  actual  germ  of  a  will,  and  which  were- 
capable  of  being  developed  into  a  complete  testamentary 
system.  Katyayana  says :  "  What  a  man  has  promised 
in  health  or  in  sickness,  for  a  religious  purpose,  must 
be  given  ;  and  if  he  die  without  giving  it  his  son  shall 
doubtless  be  compelled  to  deliver  it."  And  again,  **After 
delivering  what  is  due  as  a  friendly  gift  (promised  by  the 
father),  let  the  remainder  be  divided  among  the  heirs." 
And  so  Harita  says  :  **A  promise  made  in  words,  but  not 
performed  in  deed,  is  a  debt  of  conscience  both  in  this 
world  and  the  next"  (h).  Such  promises,  being  treated 
as  debts,  would  be  enforced  against  the  heir  in  exactly 
the  same  manner  as  an  ordinary  secular  debt.  At  first 
they  would  be  treated  as  a  moral  obligation,  and  then,  by 
analogy,  as  a  legal  obligation.  It  is  significant  that  the 
principle  seems  first  to  have  been  applied  in  favour  of 
pious  gifts.  But  it  would  rapidly  extend  to  all  dispositions. 
of  property,  to  the  extent  of  a  man's  power  of  disposing 
of  it.  In  case  of  separate  and  self-acquired  property  the 
right  would  naturally  be  admitted  with  little  hesitation. 
It  would  afterwards  be  applied  to  the  undivided  share  of  a 

(a)  2  Stra.  H.  L.,  463.  "^ 

ih)  2  Dig.,  96 ;  3  Div'.,  :ias  ;  2  Dig.,  171.  The  only  writer,  as  far  as  I  know, 
who  has  remsirked  the  bearing  of  these  texts  upon  the  present  question  is 
M.  Gibelin.  See  p-  very  interesting  discussion  (Vol  ii.,  Titre.  vii.),  in  which  he- 
points  out  that  the  Hindu  will  was  a  native  and  not  an  European  invention. 


Early  history  ol 
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co-heir,  or  to  ancestral  property  in  the  hands  of  a  father 
or  sole  owner.  In  each  province  the  rapidity  and  extent 
of  the  growth  of  the  testamentary  power  would  depend 
upon  the  degree  to  which  the  control  of  the  testator  over 
his  property  was  admitted.  This  is  exactly  what  took 
place. 
•Gases  in  Bengal.  §  406.  The  law  of  devise  was,  as  might  be  expected, 
first  settled  in  Bengal,  where  the  power  of  alienation  was 
most  widely  extended.  The  reported  cases  commence  in 
1786,  and  the  first  two  related  to  divided  and  self-acquired 
property,  as  to  which,  after  reference  to  the  pundits,  the 
wills  were  maintained  (i).  In  1792  the  Nuddea  case  (fe), 
which  has  already  been  stated  (§  372),  was  decided  in  the 
Sudder  Court,  and  it  was  followed  next  year  in  the 
Supreme  Court  by  the  case  of  Dialchund  v.  Kissory  (i), 
where  the  property  appears  to  have  been  self-acquired. 
In  both  these  cases  the  pundits  affirmed  the  right  of 
a  father  to  devise  property,  whether  ancestral  or  self- 
acquired,  and  the  former  of  the  two  is  stated  by  Mr.  Cole- 
brooke  to  have  been  accepted  as  establishing  the  point. 
Mr.  Sutherland,  however,  to  whom  the  latter  case  was 
referred  for  his  opinion,  stated  that  the  will  would  be  only 
valid  as  against  sons,  **  provided  no  part  of  the  property 
conferred  by  it  were  real  ancestral  property  **  (m).  This 
view  was  evidently  not  taken  by  the  profession,  for  in 
1800  a  most  important  case  arising  out  of  the  Bajah 
Nobki8sen*8  will  was  litigated  in  the  Supreme  Court,  where 
the  Bajah,  who  had  a  natural-born  and  an  adopted  son, 
bequeathed  an  ancestral  taluq  to  his  adopted  son,  and  the 
four  brothers  of  such  son,  thereby  depriving  his  natural 
4Son  of  all  interest  in  the  taluq  and  his  adopted  son  of 
four-fifths  of  his  interest.  The  validity  of  the  will  was 
Admitted  without  dispute,  though  the  adoption  was 
<3ontested  (n).     In  1808  the  will  of  Nemychum  MtUlick 

'  (ii MunnooV.Qopee,  Montr., 'JQO;  Bu$Hwk  v.  Choitun,  »6.,  304 ;  2  M.  Dig.,2aO. 

{k\  E$hanchund  v.  Eshorchund,  1   S.  D.,  2. 

(I)  Montr.,  871 ;  F.  MacN.,  367. 

(m)  2  Stra.  H.  L.,  429.     See  Mr.  Colebrooke*8  own  opinions,  2  Stra.  H.  L.,  481, 
485,  437.  (n)  Gopee  v.  RajkrUhia,  Montr.,  381;  S.  C,  F.  MacN.,  866. 
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was  contested  in  the   Supreme  Court,  and  the  decree 
declared  "  that  by  the  Hindu  law  Nemychurn  Mullick 
might  and  could  dispose  by  will  of  all  his  property,  as 
well  movable  as  immovable,  and  as  well  ancestorial  as 
otherwise.'*     This  case  went  on   appeal   upon   another 
point  to  the  Privy  Council,  but  the  finding  as  to  the 
validity  of  the  will  was  never  disputed  (o).     Accordingly,  Their  ▼•lidity 
the  will  ofa  brother  of  Nemychurn,  who  died  possessed  BJSgSl*'*^*^ 
of   great  wealth,  ancestral  and  self-acquired,  was  never 
contested,  although  by  it  he  almost  completely  disinherited 
one  of  his  sons  (p) .     In  1812  the  Sudder  pundits,  when 
consulted  as  to  the  validity  of  an  alleged  devise  by  a 
widow,  laid  down  the  general  principle,  that  "  the  same 
rule  applies  to  bequests  as  to  gifts  ;  every  person  who  has 
authority,  while  in  health,  to  transfer  property  to  another, 
possesses   the   same   authority   of   bequeathing   it    (q)/* 
Finally,  after  the  period  of  doubt  caused  by  the  decision 
in  Bhowanny  Chumps  case,  the  matter  was  set  at  rest  for 
ever,  as  far  as  Bengal  is  concerned,  by  the  certificate  of 
the  Sudder  Court  in  1831,  which  has  already  been  set 
out  (§  372).     It  is  now  beyond  dispute  that  in  Bengal  a 
father,  as  regards  all  his  property,  and  a  co-heir,  as  regards 
his  share,  may  dispose  of  it  by  will  as  he  likes,  whatever 
may  be  its  nature  (r). 

§  407.  A  minor  has  been  held  in  Bengal  to  be  incapable  Kfinor. 
of  making  a  will  (s).  A  married  woman  may  make  a 
vnll  of  her  stridhana  or  any  other  property  which  is 
absolutely  at  her  own  disposal.  But  she  cannot  devise 
property  inherited  from  males,  whether  movable  or  im- 
movable, since  her  interest  in  it  ceases  at  her  death  (t), 

(o)  Ramtoonoo  v.  Bamgopauly  F.  MacN..  386  ;  S.  C,  1  Kn.,  245. 

(p)  F.  MbcN..350. 

\q)  Sreenarain  v.  Bhya  Jha,  2  S.  D.,  23  (29,  37). 

(r)  Per  Ld.  Kingsdown,  Nagalutchmee  v.  Oopoo^  6  M.  I.  A.,  344 ;  per  Peacock, 
C.  J.,  Tagore  v.  Tagore,  4  B.  L.  B.  (O.  C.  J.;,  169;  per  Willes,  J.,  Tagore  v. 
Tagore,  9  B.  L.  R.,  396;  8.  C,  18  Sath.,  869. 

{$)  Bamundoi  v.  Mt.  TarineOy  S.  D.  of  1860,  p.  566 ;  Cossinaut  Byaack  v. 
Hurroosoondry,  F.  MacN.,  81 ;  2  M.  Disr.,  198,  note. 


married  woman. 


17  Bom.,  690 ;  Sha  Chamanlal  v.  Doshi  Oanesh,  28  Bom.,  468. 
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Both  the  above  points  are  now  affirmed  by  statute  as 
regards  Hindus  (u).  As  regards  adults  the  general  ques- 
tions which  arise  relate  to  their  bodily  or  mental  capacity 
at  the  time  of  making  the  will,  or  to  the  suggestion  that, 
in  consequence  of  fraud  or  undue  influence,  the  will 
actually  executed  did  not  represent  the  real  wishes  of  the 
testator.  The  onus  rests  on  the  person  who  propounds  a 
will  to  satisfy  the  Court  that  it  is  the  will  of  a  free  and 
capable  testator,  and  where  circumstances  exist  which 
excite  the  suspicion  of  the  Court,  to  remove  such  suspicion, 
and  to  prove  affirmatively  that  the  testator  knew  and 
approved  of  the  contents  of  the  document  (v). 
WiiiB  in  South-       &  408.  In  Southern   India   wills   had   a   much   more 

•ern  India.  ... 

chequered  career,  as  might  be  anticipated  from  the  stricter 
views  entertained  as  to  the  family  union.  During  the 
time  Sir  Thomas  Strange  was  on  the  Bench,  no  question 
as  to  wills  arose  in  such  a  form  as  to  require  a  decision. 
He  evidently  considered  them  a  mere  innovation,  though, 
after  consultation  with  Mr.  Colebrooke,  he  was  disposed 
to  think  that  they  might  be  allowed  to  the  same  extent 
to  which  a  gift  inte?'  vivos  would  have  been  valid  (w). 
He  cites  several  futwahs  of  Madras  pundits  in  which 
they  seem  to  take  the  same  view.  These  are  all  com- 
mented upon  by  Mr.  Ellis,  whose  authority  on  Madras 
law  and  usage  ranked  very  high.  He  asserted  with  con- 
fidence that  no  Hindu  could  make  a  will  which  would 
turn  his  property  after  his  death  into  a  different  course 
from  that  which  it  would  have  taken  by  Hindu  law. 
foSJbtM**"'^  H®  intimated  a  very  strong  doubt  whether  the  pundits 
understood  what  was  meant  when  they  were  questioned 
as  to  the  operation  of  a  will  (x).     It  is  quite  certain  that 

(w)  Act  X  of  1»65,  §  46  [Succession]  extended  to  Hindus  by  Act  XXI  of 
1870,  §  2,  and  see  §  3  [Hindu  Wills]  and  Act  V  of  1881,  §  149  [Probate  and 
Administration] . 

(y)  Tyrdl  v.  Painton  [1894],  p.  161,  at  p.  \ 51 ;  Hash  Mokini  v.  Vmesh 
Chunder,  25  I.  A.,  109 ;  S.  C,  25  Cal.,  824;    Shamachum  v.  Khettromoni, 

27  I.  A.,  10;  S.  C,  27  Cal.,  521  ;  Sukk  Dei  v.  Kedamath,  28  I.  A.,  186;  S.  C, 

28  All.,  405  ;  (1901)  A.  C,  364  ;  Lachho  Bibi  v.  GoTpi  Narain,  23  AH.,  472.  As 
to  mental  capacity,  see  Wajid  AH  v.  Ibad  Alt,  22  I.  A.,  171 ;  S.  C,  23  Cal.,  1. 
As  to  undue  influence,  Boyae  v.  Russhorough,  6  H.  L.  Ca.,  6. 

(w)  Verapermall  v.  Narrain,  1  N.  C,  91 ;  1  Stra.  H.  L.,  267. 
(x)  2  Stra.  H.  L.,  217—228. 
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in  the  case  which  ultimately  settled  the  law,  they  thought 
they  were  being  consulted  as  to  the  effect  of  a  gift  {y). 
The  course  of  decisions  in  Madras  for  many  years  was 
certainly  in  accordance  with  his  view.  The  only  case 
litigated  in  the  Supreme  Court  was  one  where  a  testator 
had  bequeathed  part  of  his  self-acquired  property  for 
the  performance  of  religious  ceremonies  (z).  This  would 
clearly  have  been  valid  under  the  text  of  Katyayana 
already  cited  (§  405).  In  the  Sudder  Court,  however, 
there  were  numerous  decisions.  The  first  was  in  1817,  but 
as  the  devise  was  in  favour  of  an  adopted  son,  the  first 
question  was  as  to  the  validity  of  the  adoption,  and  as  its 
validity  was  established,  that  of  the  will  never  arose  (a). 
The  next  cases  arose  in  1824  and  1828,  and  gave  rise  to 
much  litigation,  extending  ultimately  to  the  Privy  Council. 
In  these  a  widow  sued  to  set  aside  two  alienations,  made 
by  her  deceased  husband  to  distant  relations,  of  property 
which  would  have  otherwise  come  to  her  as  his  heir.  In 
the  first  case  the  document  is  spoken  of  as  a  will,  but  was 
in  terms  a  deed  of  gift,  and  recited  that  possession  had 
been  given.  This,  however,  appears  not  to  have  been 
done.  The  decision  was  in  favour  of  the  widow,  but 
upon  the  ground  that  upon  the  proper  construction  of 
the  will  the  devisee  only  took  as  manager  for  the  heir,  and 
was  now  dead.  In  their  judgment  the  Court  stated  as  Dictumoi 
their  opinion  '*  that  under  the  Hindu  law  a  man  is  autho- 
rised to  dispose  of  his  property  by  will,  which  under  the 
same  law  he  could  have  alienated  during  his  survivorship 
by  any  other  instrument''  (6).  This,  of  course,  was 
purely  obiter  dictum.  In  the  second  case,  possession 
under  the  gift  was  established.  The  property  was  self- 
acquired,  and  the  question  was  correctly  put  to  the  pundits, 
whether  a  gift  of  self-acquired  property  made  by  a  man 


Sadder  Court. 


{y)  See  post  §  411.  Ife  must  be  remembered  that  the  pundits  did  not  speak 
English,  and  that  their  language  contained  no  equivalent  for  will.  • 

(e)  Narrainaamp  V  Arnachella^  I  Stra.  H.  L.,  268,  note;  Vallinayagam  v. 
Pachche,  I  Mad.  H.  C,  836. 

(a)  AmeusheUum  v.  lyaaamy^  1  Mad.  Dec,  154. 

(6)  Mulrauee  Venkata  v.  Mulrauee  Lutchmiah,  1  Mad.  Dec,  438,  449. 
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without  male  issue  was  valid  as  against  a  widow,  who  ^as 
left  an  heir  to  other  property  to  a  large  extent.  The 
pundits  answered  that  the  gift  was  valid,  and  the  Court  so 
decided.  This  case  was  confirmed  by  the  Privy  Council. 
There,  too,  though  the  document  is  spoken  of  as  a  will, 
the  transaction  is  treated  as  an  alienation,  and  its  validity 
is  rested  on  the  opinion  of  the  Hindu  law  officers,  who 
had  dealt  with  it  purely  as  such  (c).  In  an  intermediate 
case  the  question  was  whether  a  will  would  be  valid  if  it 
left  the  whole  of  a  partible  zemindary  to  one  of  two  sons. 
The  Court  decided  that  the  document  really  left  it  to  the 
two  sons  as  joint  heirs.  But  they  said  :  "  The  Court 
have  repeatedly  decided  that  the  will  of  a  Hindu  is  of 
no  validity  or  effect  whatever,  except  so  far  as  it  may  be 
consistent  with  Hindu  law'*  (d).  Later  still  the  same 
Court  treated  a  will,  by  which  a  grandfather  was  asserted 
to  have  left  landed  property  to  his  wife  to  the  prejudice 
of  his  sons,  as  being  absolutely  invalid  as  against  their 
sons,  i.  6.,  his  own  grandsons  (e), 

§  409.  So  far  there  really  had  been  no  actual  decisions, 
but  the  tendency  of  the  Sudder  Judges  had  certainly  been 
to  accept  the  opinions  of  Sir  Thomas  Strange,  Mr.  Cole- 
brooke,  and  the  pundits,  that  the  legality  of  a  will  must 
be  tried  by  the  same  tests  as  that  of  a  gift  ;  for  instance, 
that  it  would  be  valid  if  made  to  the  prejudice  of  a  widow, 
invalid  if  made  to  the  prejudice  of  male  issue.  At  this 
time  Madras  Eeg.  V  of  1820  (Hindu  Wills)  was  passed. 
It  recited  that  wills  were  instruments  unknown,  and  had 
been  made  so  as  to  be  totally  repugnant  to  the  authorities 
prevailing  in  Madras  ;  it  then  repealed  a  former  regulation 
which  had  authorised  the  executors  of  the  will  of  a  Hindu 
to  take  charge  of  his  property,  and  enacted  that  for  the 
futm*e  Hindu  wills  should  have  no  legal  force  whatever, 
except  so  far  as  they  were  in  conformity  with  Hindu  law, 
according  to  authorities  prevalent  in  the  Madras  Presi- 


(c)  Mulrauze  t.  Chellakanyy  2  Mad.  Dec,  12,  affi>rm^dt  2  M.  I.  A.,  54. 

(d)  Sooranany  v.  Sooranany,  1  Mad.  Dec.  ,496. 

(e)  Yejnamoorty  v.  ChavcUy,  2  Mad.  Dec,  16. 
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dency.     This    regulation    appears  to   have  induced    thei 
Judges  to  regard  wills  as  being  wholly  inoperative.    Wills  V^^i*^  ^ 
were  not  only  set  aside  where  they  prejudiced  the  issue,  j 
as    by    an   unequal    distribution    of   ancestral    property ' 
between    the  sons    (f)  ;  but  the   Court  also  laid  down 
that  where  a  man  without  issue  bequeathed  his  property 
away  from  his  widow  and  daughters,  such  a  will  would 
be  absolutely  illegal  and  void,  unless  they  had  assented 
to  it  ig).     These  decisions  would  appear  to  have  put  wills 
completely  out  of  Court.    But  in  the  very  next  year  a  case 
was  decided  which  ultimately  proved  to  be  the  commence- 
ment of  a  complete  revolution  on  the  point.    The  circum- 
stances attending  it  were  so  singular  as  to  merit  a  little 
detail. 

§  410.  The  suit  was  bv  a  widow  to  recover  her  husband's  Currwit  re- 
versed, 
estate,  which  consisted  in  part  of   ancestral  immovable 

property.  The  defendants  set  up  a  will  executed  by  the 
deceased,  by  which  he  constituted  them  executors  and 
managers  of  his  estate,  and,  after  providing  for  his  wife 
and  daughters,  left  the  rest  of  his  property  to  religious 
and  charitable  uses,  with  a  proviso  that  if  his  wife,  then 
pregnant,  bore  a  son,  the  estate  should  revert  to  him  on 
his  coming  of  age.  The  will  was  found  to  be  genuine, 
but  the  widow  set  up  an  authority  to  adopt  a  son  in  the 
event  of  a  daughter  being  born.  The  Civil  Judge  con- 
sulted the  Sudder  pundits,  and  asked  whether  the  will 
was  valid,  and  if  so,  whether  it  would  be  invalidated  by 
the  authority  to  adopt,  if  actually  given.  *  The  pundits 
answered  :  **  The  will  referred  to  in  the  question  is  valid 
under  the  Hindu  law,  the  testator  having  thereby 
bequeathed  a  portion  of  his  estate  for  the  maintenance 
of  his  wife,  and  other  members  of  his  family,  whom  he 
was  bound  to  protect,  and  directed  the  remainder  to  be 
appropriated  to  charitable  purposes  in  the  event  of  his 
wife,  who  was  then  pregnant,  not  being  delivered  of  a  son. 

(/)  Moottoovengada  v.  Toombayasamy,  Mad.  Dec.  of  J 849,  27. 
ig )  TuUapragaddh  v .  Crovedy^  2  Mad .  Dec . ,  79 ;  Se  va^iawmy  v .  Vaney ummal^ 
Mad.  Dec.  of  1860,  60. 
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If  the  testator  had  really  given  his  wife  verbal  instructions 
to  adopt  a  son  in  the  event  of  her  not  bearing  male  issue, 
her  compliance  with  those  instructions  would,  of  course, 
invalidate  the  will  according  to  the  Hindu  law,  it  being 
incompetent  for  the  testator  who  authorised  the  adoption 
of  a  son  to  alienate  the  whole  of  his  estate,  and  thereby 
injure  the  means  of  the  maintenance  of  his  would-be  heir/' 
NagahUokmy  v.  The  Civil  Judge  found  against  the  alleged  authority  to 
^^***  adopt,  and  decided  in  favour  of  the  will.  His  decision 
was  given  in  1849,  before  the  decision  of  the  Sudder 
Court  last  quoted.  In  appeal  to  the  Sudder  Udalut,  the 
widow  urged  that  under  Reg.  V  of  1829  (Hindu  Wills) 
the  will  was  void.  The  case  was  heard  by  a  single  Judge, 
who  affirmed  the  decree  of  the  Lower  Court.  In  regard 
to  the  validity  of  the  will,  he  said  :  "  The  third  objection 
taken  by  the  appellant  is  that  the  will  is  illegal,  because 
the  widow  is  the  party  to  whom  the  law  gives  the  estate. 
The  Court  have  referred  to  all  the  authorities  quoted  by 
the  appellant  in  support  of  this  position,  and  find  that 
although  the  opinions  regarding  wills  of  Hindus  generally 
are  conflicting,  yet  that  the  majority  of  them  are  against 
the  argument  of  the  appellant.  It  is  unnecessary  to  cite 
all  the  opinions  given  on  the  subject,  and  the  Court  will 
content  itself  with  referring  to  the  case  of  Ramtoonoo 
Mullick  V.  Ramgopaul  Mullick  (Mori.  Dig.,  p.  39, 
Nos.  8  &  4),  in  which  it  was  held  that  a  Hindu  might, 
and  could,  dispose  by  will  of  all  his  property,  movable  and 
immovable,  and  as  well  ancestral  as  otherwise,  and  this 
decision  was  affirmed  on  appeal  by  the  Judicial  Committee 
of  the  Privy  Council.  Questions,  however,  regarding  the 
legality  of  the  will  now  under  discussion  were  referred  to 
the  law  officers  of  the  Court,  to  whom  the  legislature 
have  assigned  the  duty  of  declaring  the  law  on  such 
matters,  and  they  distinctly  stated  their  opinion,  that  it  is 
a  valid  and  good  instrument.  The  arguments,  therefore, 
of  the  appellant  that  it  is  not  recognizable  under  the 
provisions  of  Beg.  V  of  1829,  cannot  be  sustained  "  (h). 

{h)  Nagalutchmy  v.  NadarajUt  Mad.  Dec.  of  1861,  226. 
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§  411.  Upon  this  decision,  Mr.  Strange,  himself  a  Judge  Critideed  by 
of  the  Madras  Sudder  and  High  Courts,  remarks  (i)  : 
**  This  decision  was  passed  by  a  single  Judge,  confessedly 
ignorant  of  the   law.     He  sought  to  guide  himself  by 
authorities,  but  found  them  conflicting.    Supporting  him- 
self by  the  opinion  of  the  pundits,  and  a  judgment  by  the 
Calcutta  Supreme  Court,  afl&rmed  by  the  Privy  Coun- 
cil, he  upheld  the  will  then  in  issue,   which  appointed 
trustees  to  the  testator's  property,  to  the  prejudice  of  his 
widow.     The  pundits  then  appHed  to  are  the  same  who 
have  since  declared  that  no  Hindu  can  make  a  will,  and 
they  explain  that  they  gave  the  opinion  rested  on  in  the 
above  case  under  the  idea  that  they  were  called  upon  to 
test    the  will  by  the  power  the  testator  had  to  deal  with 
the  property  during  his  lifetime,  in  the  manner  he  had 
done  by  will.  **     Certainly  no  particular  authority  can  be 
allowed  to  the  decision  of  the  Sudder  Court.     It  is  impos- 
sible to  imagine  where  the  learned  Judge  could  have  foun4 
the  conflicting  decisions  he  referred  to,  unless  among  the 
Bengal  Eeports,  and  the  case  of  Bamtoonoo  v.  Bamgopaul 
was,  of  course,  upon  this  point  of  no  authority  whatever 
in   Madras.     The  only  Madras  authority  he  could  have 
found  was  the  dictum  in  Mtdrauze  Vencata  v.  Mulratuse 
Latchmiah,   (1   Mad.  Dec,    449,)  which  laid  down  the 
broad  principle  that  whatever  a  man  may  do  by  act  inter 
vivos  J  he  may  do  by  will.    Probably  this  principle  accounts  Founded  on 
for  the  mode  in  which  the  question  appears  to  have  been  aits!*^*  ^' ^'*'^' 
put  to  the  pundits,  and  for  their  misapprehension  as  to 
the  point  on  which  their  opinion   was  required.     That 
there  must  have  been  some  misapprehension  appears,  not 
only  from  Mr.  Strange's  statement,  made  after  personal 
consultation  with  them,  but  from  a  subsequent  fiUwah  of 
theirs,  in  which  the  very  distinction  is  taken  between  a 
gift  and  a  will.     In  1852  they  pronounced  that  "  A  man 
may  in  his  lifetime  alienate  his  property  to  the  prejudice 
of  his  widow,  leaving  her  the  means  of  maintenance  ;  but 

(i)  Stra.  Man.,  §  176. 
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he  cannot  make  arrangements  that  such  arrangement 
shall  take  place  after  his  death,  since  his  widow  would  be 
entitled  to  what  he  died  possessed  of  "  (k), 

§  412.  However,  the  case  went,  on  appeal,  to  the  Privy 
Council,  and  was  there  affirmed.  Their  Lordships  said  (Z)  : 
**  It  may  be  allowed  that  in  the  ancient  Hindu  law,  as 
it  was  understood  through  the  whole  of  Hindustan,  testa- 
mentary instruments,  in  the  sense  affixed  by  English 
lawyers  to  that  expression,  were  unknown  ;  and  it  is 
stated  by  a  writer  of  authority  (Sir  Thomas  Strange)  that 
the  Hindu  language  has  no  term  to  express  what  we  mean 
by  a  will.  But  it  does  not  necessarily  follow  that  what 
in  effect,  though  not  in  form,  are  testamentary  instru- 
ments, which  are  only  to  come  into  operation,  and  aflfect 
property,  after  the  death  of  the  maker  of  the  instrument, 
were  equally  unknown.  However  this  may  be, .  the 
strictness  of  the  ancient  law  has  long  since  been  relaxed, 
and  throughout  Bengal  a  man  who  is  the  absolute  owner 
of  property  may  now  dispose  of  it  by  will  as  he  pleases, 
whether  it  be  ancestral  or  not.  This  point  was  resolved 
several  years  ago  by  the  concurrence  of  all  the  judicial 
authorities  in  Calcutta,  as  well  of  the  Supreme  as  of  the 
Sudder  Court  (m).  No  doubt  the  law  of  Madras  differs 
in  some  respects,  and  amongst  others  with  respect  to 
wills,  from  that  of  Bengal.  But  even  in  Madras  it  is 
settled  that  a  will  of  property,  not  ancestral,  may  be  good. 
A  decision  to  this  effect  has  been  recognized  and  acted 
upon  by  the  Judicial  Committee  (n),  and,  indeed,  the  rule 
of  law  to  that  extent  is  not  disputed  in  this  case.  If, 
then,  the  will  does  not  affect  ancestral  property,  it  must 


(*)  Sudder  pundits,  19th  July,  1862;  Stra.  Man.,  §  178. 

(l)  Nagalutchmer  v.  Gopoo,  6  M.  I.  A.,  309, 344.  See,  too,  per  Lord  Kingsdown, 
Bhoohum  Moyet  v.  Ham  KUhore,  10  M.  I.  A.,  808 ;  S.  C,  8  Suth.  (P.  C),  15. 

(m)  This  evidently  refers  to  the  certificate  of  the  Sudder  Judges  to  the  Supreme 
Court  in  1831.     See  ante  §  372. 

(«)  See  the  case  of  Mulraz  v.  Chalekanp,  2  M.  I.  A.,  64,  and  the  two  cases  in 
the  Sudder  Court,  Mvlrauee  Vencatav.  Mttlrauee  Lutchmiahy  1  Mad.  Dec, 439, 
and  Mulrauze  v.  Chellakany,  2  Mad.  Dec.,  12,  ante  §  408,  where  it  is  shown  that 
both  were  cases  of  gift ;  the  one  which  was  affirmed  in  the  Privy  Council  having 
undoubtedly  been  followed  by  possession  given  to  the  don*^  in  the  life  of  the 
donor. 
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be,  not  because  an  owner  of  property  by  the  Madras  law 
<^annot  make  a  will,  but  because,  by  some  peculiarity  of 
ancestral  property,  it  is  withdrawn  from  the  testamentary 
power.  It  was  very  ingeniously  argued  by  the  respon- 
dent's counsel,  that  in  all  cases  where  a  man  is  able  to 
dispose  of  his  property  by  act  inter  vivos^  he  may  do  so 
by  will ;  that  he  cannot  do  so  when  he  has  a  son,  because 
the  son,  immediately  on  his  birth,  becomes  coparcener 
with  his  father ;  that  the  objection  to  bequeathing 
ancestral  property  is  founded  on  the  Hindu  notion  of  an 
undivided  family ;  but  that  where  there  are  no  males  in 
the  family  the  liberty  of  bequeathing  is  unlimited.  It  is 
not  necessary  for  their  Lordships  to  lay  down  so  broad  a 
proposition,  as  they  think  it  safer  to  confine  themselves  to 
the  particular  case  before  them.  Under  the  circumstances 
of  testator's  family  when  he  made  his  will  and  codicil,  and 
having  regard  to  the  instruments  themselves,  the  pundits 
to  whom  this  question  was  properly  referred  by  the  Court — 
the  pundits  of  the  Sudder  Dewanny  Udalut — have 
declared  their  opinion  that  these  instruments  are  sufficient 
to  dispose  of  ancestral  estate ;  that  opinion  has  been 
affirmed  b)'^  two  Judges  successively,  of  whom  it  is  but 
justice  to  say  that  they  appear  to  have  examined  the 
subject  very  carefully,  and  after  much  consideration  to 
have  pronounced  very  satisfactory  judgments,  though  in 
one  or  two  incidental  observations  which  have  fallen  from 
them  their  Lordships  may  not  entirely  concur." 

§  413.  This  decision  undoubtedly  gave  a  new  direction  change  effeoM 
to  the  law  of  Madras  as  regards  wills.  Being  a  decision  ^  *  * 
of  the  Court  of  final  appeal,  it  ought  to  have  been 
impossible  ever  again  to  lay  down  the  principle,  that  a  will 
could  have  no  operation,  and  must  he  treated  as  wholly 
invalid,  if  its  directions  were  opposed  to  the  rules  of 
succession  which  would  have  prevailed  in  its  absence. 
The  decision,  no  doubt,  was  expressly  based  upon  the 
opinion  of  the  pundits,  and  the  judgments  of  two  Judges. 
The  former  appears  to  have  been  founded  on  a  miscon- 
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ception,  and  the  latter  upon  the  erroneous  application  of 
decisions  given  under  one  system  of  law,  to  a  case  which 
ought  to  have  been  governed  by  a  wholly  different  system. 
But  there  can  be  little  doubt  that  the  decision  was  in 
unconscious  conformity  to  the  popular  feeling,  a  feeling 
which  aimed  at  increased  liberty  in  regard  to  property, 
and  which  showed  itself  by  attempts  to  alienate  it  in  ways 
unknown  to  the  law  of  the  Mitakshara.  In  fact,  the 
people  of  Southern  India  were  trying,  perhaps  without 
knowing  what  they  did,  to  take  upon  themselves  the 
powers  which  Jimuta  Vahana  and  his  disciples  had 
conferred  upon  the  Hindus  of  Bengal.  But  beyond  the 
fact  that  their  Lordships,  as  it  were,  gave  vitality  to  wills» 
the  actual  effect  of  the  decision  was  very  narrow.  It 
carefully  refrained  from  asserting  that  the  power  of 
bequest  was  co-extensive  with  that  of  alienation  inter  vivos. 
It  laid  down  that  a  man,  who  had  in  other  ways  provided 
for  his  wife  and  daughters,  might  devise  ancestral  im- 
movable property  as  he  pleased  to  their  prejudice.  It 
seemed  to  assume  that  he  could  not  do  so  as  against  male 
descendants.  It  neither  affirmed,  nor  denied,  the  further 
(  doctrine  of  the  pundits,  that,  if  he  had  given  authority  to 
adopt,  his  devise  would  be  invalid  as  against  a  son  adopted 
in  pursuance  of  such  authority  (o). 
Later  decisione.  §  414.  The  decree  of  the  Judicial  Committee  was  pro- 
nounced in  1856,  and  in  1852  and  subsequent  years  several 
decisions  of  the  Madras  Sudder  Court  are  recorded,  which 
seem  to  have  been  passed  in  perfect  unconsciousness  of 
their  own  decree  in  1851.  In  the  first  case  (p)  a  person 
who  is  described  as  the  son  of  the  cousin-german  of  the 
testator,  sued  to  set  aside  a  will  by  the  deceased  in  favour 
Sudder  Court  of  the  foster  son.  The  property  in  this  case  was  certainly 
PriT^ Council"  ^^^  ancestral.  It  had  come  to  the  testator  from  his 
decision.  brother,  to  whom  it  had  been  bequeathed  by  his  maternal 

grandmother.     He  might  therefore  have  disposed  of  it  by 

(o)  Soe  F.  MacN.,  161,  228;  Burma  v.  Coomaraj  Mad.  Dec.  of  16o2,  p.  111. 
{p)  Samy  Joayen  y.  Ramierij  Mad.  Dec.  of  1852,  p.  60. 
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gift  at  his  pleasure  (§  344).  The  Sudder  pundits  said: 
**  As  the  Hindu  law  does  not  recognize  a  foster  son,  it  was 
not  legal  that  F  (the  testator)  should  constitute  H  (the 
special  appellant)  his  foster  son,  and  make  a  will  accord- 
ingly, nor  is  it  consistent  with  the  Shaster  that  H  should 
perform  F*8  funeral  rites.  Such  performance  on  his  part 
is  legally  ineffectual,  and  cannot  entitle  him  to  the  property 
of  F,  which  must  go  to  F's  sapinda  kinsmen,  who  are 
included  in  the  order  of  succession  to  the  property  of  a 
person  who  died  leaving  no  male  issue."  The  Sudder 
Court  affirmed  the  correctness  of  this  exposition,  but 
dismissed  the  suit  on  the  ground  that  the  plaintiff  was  not 
the  testator's  heir.  In  1855  and  1859  the  Sudder  Court 
again  broadly  laid  down  the  rule  that  a  will  was  of  no 
effect  unless  it  took  effect  by  possession  during  the  donor's 
lifetime :  that  as  a  mere  will  it  created  no  title,  and  could 
not  affect  the  inheritance  (q).  In  1861  there  were  three 
cases,  in  all  of  which  the  wills  were  set  aside  as  being 
opposed  to  Hindu  law.  In  two  of  these  cases  the  will  was 
made  to  the  prejudice  of  the  testator's  widow,  as  in  the 
Privy  Council  case.  The  latest  case  is  said  to  have  been 
exactly  similar  to  that  of  Nagalutchmy  v.  Nadaraja ;  but 
the  Sudder  Court  refused  to  be  bound  by  that  decision, 
holding  that  it  had  been  based  upon  an  opinion  of  the 
pundits,  which  was  given  under  a  misapprehension,  and 
which  the  law  officers  had  afterwards  retracted  (r). 

§  415.  In  1862  the  High  Court  was  constituted  in  Harmony  re- 
Madras,  and  the  question  shortly  came  again  before  a  *  **'  ^ 
tribunal  which  was  more  willing  to  be  bound  by  the 
decisions  of  the  Privy  Council  than  its  predecessor.  Here 
the  testator,  who  had  no  male  issue,  had  bequeathed  the 
bulk  of  his  property,  movable  and  immovable,  to  a  distant 
relation,  allotting  what  was  admitted  to  be  a  sufficient 
maintenance  to  his  legal  representative,  his  widow.     No 

{a)  Stra.  Man.,  ^  177 ;  ChocaHnga  v.  hjah.  Mad.  Dec.  of  1869,  35  ;  Kasale  v. 
Palaniayiy  ih.,  247.  See,  too,  Bogoraz  v.  Tanjore  Venkafarav,  Mad.  Dec.  of 
1860,  115. 

(r)  Muttu  V.  Annavaiyangar^  Mad.  Dec.  of  1861, 67  ;  Vvrakumara  v.  Gopalu, 
t6.,  147;  VaUmayagam  v.  Pachche,  1  Mad.  H.  C,  333,  note. 
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possession  had  been  given,  and  confessedly  the  disposition 
could  only  operate  as  a  will.  There  was  no  finding 
whether  the  property  was  ancestral  or  self -acquired,  but 
the  Chief  Justice  said  it  must  be  assumed  to  be  the 
His^  Ooun       former.     The  Court  reviewed  all  the  previous  decisions, 

deounoii.  .  . 

and  affirmed  the  will.  They  said  :  "  It  is  not  necessary 
for  us  here  to  consider  and  lay  down  any  general  rule  as 
to  how  far,  or  under  what  circumstances  the  law  gives 
to  a  Hindu  the  power  of  disposal  by  will.  But  we  may 
observe,  that  now  that  the  legal  right  to  make  a  will  is 
'  settled,  there  seems  nothing  in  principle  or  reason  opposed 
to  the  exercise  of  the  power  being  allowed  co-extensively 
(as  stated  in  some  of  the  cases,  and  forcibly  urged  in 
I  Nagalutchmy  v.  Nadaraja)  with  the  independent  right  of 
gift  or  other  disposal  by  act  inter  vivos,  which  by  law  or 
established  usage,  or  custom  having  the  force  of  law,  a 
native  now  possesses  in  Madras.  To  this  extent  the 
power  of  disposition  can  reasonably  be  considered  to  be  in 
conformity  with  the  respective  proprietary  rights  of  the 
possessor  of  property,  and  of  heirs  and  coparceners,  as 
provided  and  secured  by  the  provisions  of  Hindu  law  "  (s). 
This  decision,  of  course,  put  an  end  to  all  discussion  as  to 
the  capacity  of  a  testator  in  Madras  to  make  a  binding 
will.  The  extent  of  that  capacity  will  be  considered 
further  on  (§  417). 
wms  originally  §  416.  The  same  silent  revolution  appears  to  have  taken 
STBonklay!  place  in  the  Bombay  Presidency.  In  a  very  early  case  in 
which  the  pundits  were  consulted  they  said  :  "  There  is  no 
mention  of  wills  in  our  Shasters,  and  therefore  they  ought 
not  to  be  made  "  ;  and  proceeded  to  point  out  that  the  owner 
of  property  could  only  dispose  of  it  in  a  manner,  and  to  the 
persons,  directed  by  law  (t).  Accordingly,  the  Shastris 
declared  wills  to  be  invalid  by  which  a  man  devised  property 
away  from  his  wife  and  daughters,  though  he  provided  for 
their  maintenance,  putting  it  on  the  general  principle  that 

(a)  Vallinayagam  v.  Pachrhe,  1  Mad.  H.  C,  326,  339  ;   ^ahutosh  v.  Doarga 
Chum,  6  I.  A.,  182 ;  S.  C,  6  Cal.,  43b ;  8.  C,  5  C.  L.  R.,  2y6. 
(0  2  Stra.  H.  L.,  449. 
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the  wife  was  heir,  and  therefore  the  will  was  ineflfectual  {u). 

And,  similarly,  where  the  will  was  in  favour  of  one  of  two 

sisters'  sons,  to  the  exclusion  of  a  third  sister,  and  the 

second  son  of  the  second  sister  (v).     In  all  these  cases,  it 

will  be  observed,  a  gift  would  have  been  perfectly  valid. 

These  decisions  ranged  from  1806  to  1820.    When  the  cur-  vaUcUtyoi  wiiu 

rent  changed  I  am  unable  to  state  ;  but  in  1866  Westropp,  *^     ™   ^' 

J.,  said  :  **  In  the  Supreme  Court  the  wills  of  Hindus  have 

been  always  recognised,  and  also  in  the  High  Court,  at  the 

original  side.     Whatever  questions  there  may  formerly 

have  been  as  to  the  right  of  a  Hindu  to  make  a  will 

relating  to  his  property  in  the  Mofussil,  or  as  to   the 

recognition  of  wills  by  the  Hindu  law,  there  can  be  no 

doubt  that  testamentary   writings  are,  as  returns  made 

within  the  last  few  years  from  the  Zillahs  show,  made  in 

all  part9  of  the  Mofussil  of  this  Presidency  ;  but,  as  might 

have  been  expected,  much  more  frequently  in  some  districts 

than  in  others,  and  this  Court  at  its  appellate  side,  has, 

on   several    occasions,    recognized   and   acted   on   such 

documents''  (w). 

§  417.  The  extent  of  the  testamentary  power,  after  Extent  of  the 
being  subject  to  much  discussion,  has  at  length  been  ^^J^®^**^ 
finally  settled  by  decisions,  and  by  express  legislation. 
Whatever  property  is  so  completely  under  the  control  of 
the  testator  that  he  may  give  it  away  in  specie  during  his 
lifetime,  he  may  also  devise  by  will.  Hence,  a  man  may 
bequeath  his  separate,  or  his  self -acquired,  property  ;  and 
one  who,  by  the  extinction  of  coparceners,  holds  all  his 
property  in  severalty,  may  devise  it,  even  in  Malabar,  so 
as  to  defeat  the  claims  of  remote  heirs  (x).     So,  a  woman 

[u)  Deo  Baee  v.  Wan  Baee,  1  Bor.,  27  [29J  ;  Goolab  v.  Phool,  ib  ,  164  [173]  ; 
Oungaram  v.  Tappoe,  ib.,  872  [412]. 

(v)  Ichharam  v.  Prumantmd,  2  Bor.,  471  [515] .  ForcAses  where  the  persons 
disinherited  may  possibly  have  been  coparceners,  see  Tooljaram  v.  Nurbheram, 
1  Bor.,  880  [421]  ;  Hnrcewulubh  v.  Keahawram,  2  Bor.,  6  [7] ,  and  Man  Baee  v. 
Krishnee,  t6.,  124  [J 41]. 

(iv)  Narottam  v.  Narsaiiddi^  3  Bom.  H.  C.  (A.  C.  J.),  8. 

{x)  BeerPertabv.  MaJinrajahBaJender,}2M..  1.  A., SS;  S.  C.,98uth.(P.  C), 
16  ;  Narottam  v.  Narsandds,  3  Bom.  H.  C.  (A.  C.  J.),  6  ;  Alami  v.  Komu,  12 
Mad.,  126 ;  Achutan  Nair  v.  Cheriotti,  22  Mad.,  9.    The  same  rale  appears  to 
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may  dispose  by  will  of  such  parts  of  her  stridhanum  as  are 
during  her  life  absolutely  under  her  own  control  (y).  She 
cannot  dispose  of  property  which  she  has  inherited  from  a 
male,  and  as  to  which  her  estate  is  limited  by  the  usual 
restrictions  (z).  A  member  of  an  undivided  family  cannot 
bequeath  even  his  own  share  of  the  joint  property,  because 
*'  at  the  moment  of  death,  the  right  by  survivorship  is  at 
conflict  with  the  right  by  devise.  Then  the  title  by 
I  survivorship,  being  the  prior  title,  takes  precedence  to  the 
exclusion  of  that  by  devise**  (a).  And  on  the  same 
principle,  a  devise  by  one  of  several  widows  of  property  to 
which  she  is  entitled  jointly  with  her  co-widows,  is 
invalid  (6).  The  cases  which  decide  the  leading  point  are 
all  from  Madras  and  Bombay.  But  they  would,  ol  course, 
have  been  followed  by  the  Bengal  Courts  in  cases  under 
the  Mitakshara  law,  since  they  do  not  admit  the  right  of 
a  coparcener  even  by  sale,  much  less  by  gift,  to  dispose  of 
his  own  undivided  share  during  his  lifetime,  without  the 
consent  of  those  jointly  interested  in  it  (^  363).  The 
same  result  is  arrived  at  by  legislation.  Act  XXI  of  1870 
(Hindu  Wills)  extends  to  Hindus,  Jains,  Sikhs  and 
Buddhists  various  provisions  of  the  Succession  Act,  X  of 
1865,  which  relate  to  wills  ;  but  §  3  provides  "  that  nothing 
herein  contained  shall  authorize  a  testator  to  bequeath 
property  which  he  could  not  have  alienated  inter  vivos,  or 
to  deprive  any  persons  of  any  right  of  maintenance  of 
which,  but  for  §  2  (the  extending  section)  he  could  not 
deprive  them  by  will  ;  and  that  nothing  herein  contained 
shall  aflfect  any  law  of  adoption  or  intestate  succession.** 


prevail  in  the  Punjab.  Punjab  CuHtoins  34,  fiS  ;  Hnnjab  CustoiUHry  Law,  III, 
94.     Ak  to  Mysorr,  see  Tolusa  Bayea  v.  Krishnnchor,  IH  Mysore,  2*2. 

(y)  Vcnknta  Hama  v.  Venkata  Surtya,  2  Mad.  (P.  C).  338. 

(z)  Bai  Devkore  v.  Ainritraiti,  10  Bom.,  372;  Gadadurv.  Chandrabhagabni, 
17  Bom.,  690. 

(a)  Per  curiam.  Vitla  Butte^i  v.  Yamenamma,  8  Mad.  H.  C,  6  ;  Gooroova  v. 
Narrainsaumty,  ib.,  13 ;  Narotiam  v.  Narsandds^  3  Bom.  H.  C.  (A.  C.  J.),  6 ; 
Gavgubai  v.  Ramanua,  3 Bom.  B.  C.  (A.  C.  J.i,  66  ;  Udaram  v.  Jiauu,  11  Horn. 
H.  C,  76  ;  Lakshman  ▼.  Ramchandra,  7  I.  A.,  181  ;  S  C,  5  Bom.,  48 ;  Maha- 
devappah  v.  Gonapah,  8  Mysore,  219.  This  rule  applies  in  favour  of  u  son  in 
gremio  matris  as  much  as  it  doeR  in  the  case  of  a  t^on  in  esse,  Hanmant 
Ramchandra  v.  BhimacJmryay  12  Bom.,  106. 

(fc)  Gurivi  Reddi  v.  Chinnamma,  7  Mad.,  98. 
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The  Probate  and  Administration  Act  V  of  1881,  which 
also  applies  to  Hindus,  provides  by  §  4,  that  '*  nothing 
herein  contained  shall  vest  in  an  executor  or  administrator 
any  property  of  a  deceased  person  which  would  otherwise 
have  passed  by  survivorship  to  some  other  person.'* 

§  418.  The  restriction  of  the  testamentary  power  in  impartible 
cases  of  joint  family  property,  has  now  been  decided  not  to 
apply  to  impartible  estates.  In  the  Pittapur  case  (c),  the 
Rajah  made  a  will  to  the  exclusion  of  his  adopted  son  who 
was  admittedly  joint  in  estate  with  the  testator.  The 
High  Court  of  Madras  held  that  the  will  was  valid,  on  the 
ground  that  according  to  the  decision  in  the  case  of  Rani 
Sartaj  Kuari  v.  Rani  Deoraj  Kuari  (d),  the  Rajah  could 
have  alienated  the  whole  or  any  part  of  his  Zemindary  at 
pleasure,  and  that  whatever  he  could  alienate  he  could 
devise.  On  appeal  to  the  Privy  Council  it  was  urged  that 
it  had  repeatedly  been  decided  that  where  an  impartible 
estate  was  part  of  the  joint  family  property,  it  passed  by 
survivorship  and  not  by  succession.  That  survivorship 
necessarily  assumed  a  previous  joint  interest,  and  that 
although  the  case  relied  on  had  decided  that  this  joint 
interest  might  be  defeated  by  the  holder  of  the  impartible 
estate  during  his  life,  if  he  did  not  so  defeat  it  the 
survivorship  Would  operate  at  the  moment  of  death  for  the 
benefit  of  the  survivors,  and  defeat  the  will.  This  conten- 
tion was  over-ruled.  The  Court  said  :  **  It  was  argued 
that  the  decision  in  Sartaj  Kuari  v.  Deoraj  Kuari  did  not 
extend  to  a  will,  and  a  case  in  8  Mad.  H.  Ct.,  6  was 
referred  to.  That  was  a  case  of  an  admitted  coparcenary 
between  the  maker  of  the  will  and  his  adopted  son,  and 
the  latter  would  take,  as  the  surviving  coparcener,  a  title 
which  was  held  to  be  a  prior  title  to  that  by  devise.  It  is 
not  applicable  here,  where  coparcenary  between  the  Rajah 
and  the  adopted  son  is  not  admitted,  but  the  contrar}^  is 
held.     In  the  present  case,  according  to  the  decision  in 

{c)  26  I.  A.,  83,  p.  95  ;  S.  C,  22  Mad.,  383,  ante  S  341,  where  the  legislation 
which  followed  upon  this  decision  in  Madras  is  stated. 
id)  15  I.  A.,  61 ;  8.  C,  10  All.,  272,  ante  §  340. 
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Bstote  mast  be 
-one  allowed  by 
Hindu  law. 


Sartaj  Ktcari  v.  Deoraj  Kuari,  the  appellant  did  not 
become  a  coparcener  with  the  Rajah.  If  the  Rajah  had 
power  to  alienate  he  might  do  it  by  will,  and  the  title  by 
the  will  would  have  priority  to  the  title  by  succession. 
In  the  case  in  17  I.  A.,  128,  it  was  a  question  of  succession 
by  an  illegitimate  son  to  the  legitimate  son  of  his  father. 
There  was  no  question  of  the  power  of  alienation.  The 
language  used  was  intended  to  apply  only  to  the  succes- 
sion to  the  estate."  The  Committee  did  not  explain  how 
there  could  be  a  survivorship  if  there  was  no  coparcenary. 
The  real  answer  would  appear  to  be,  that  in  the  present 
state  of  the  decisions,  the  survivorship,  which  determines 
the  succession  to  an  impartible  estate  held  by  a  joint 
family,  must  be  treated  as  itself  only  a  survival  from  a 
theoretical  coparcenary,  all  the  other  incidents  of  which 
have  successively  perished. 

§  419.  So  far  we  have  been  treating  of  the  testator's 
power  to  devise  as  it  relates  to  the  persons  to  whom  he 
may  devise,  that  is,  his  power  to  alter  the  order  of  succes- 
sion as  it  would  arise  in  the  event  of  intestacy.  But  a 
completely  different  question  arises  as  to  his  power  to  alter 
the  nature  of  the  estate  which  will  vest  in  his  devisee, 
that  is  to  create  an  estate  of  a  different  species  from  that 
to  which  the  law  would  give  rise.  As  to  this,  the  rule  is 
that,  so  far  as  he  has  the  power  of  bequest  at  all,  he  may 
not  only  direct  who  shall  take  the  estate,  but  may  also 
direct  what  quantity  of  estate  they  shall  take,  both  as 
regards  the  object  matter  to  be  taken,  and  the  duration  of 
time  for  which  it  is  to  be  held,  and  he  may  also  arrange, 
so  that  on  the  termination  of  an  estate  in  one  person,  the 
I  estate  shall  pass  over,  wholly  or  in  part,  to  another  person. 
But  this  liberty  is  shackled  by  the  condition  that  no  one 
limitation,  either  as  regards  the  person  who  is  to  take,  or 
'  the  estate  that  is  to  be  taken,  shall  violate  any  of  the 
^  fundamental  principles  of  the  Hindu  law  (e).  Therefore 
the  person  who  is  to  take  must  be  capable  of  taking,  and 

(e)  See  per  Turner,  L.  J.,  Sonatun  Bysack  v.  Juggutsoovdree,  8  M.  1.  A.,  85. 
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the  estate  which  he  is  given  must  be  an  estate  recognized 
by  the  Hindu  law,  and  not  encompassed  with  limitations 
or  restrictions  opposed  to  the  nature  of  the  estate  given. 
And  though  trustees  may  be  employed  to  facilitate  a  legal 
form  of  bequest,  they  cannot  be  made  use  of  so  as  to  carry 
out  indirectly  what  the  law  does  not  allow  to  be  done 
directly  (§  425). 

§  420.  The  first  point  was  laid  down  by  implication  in  shifting 
the  case  of  Soorjeemoney  Dossee  v.  Denobundo  Mullick  (/), 
and  expressly  in  the  case  of  Tagore  v.  Tagore  (g).  In  the 
former  case  the  testator,  a  Hindu  resident  in  Calcutta,  by 
the  5th  clause  of  his  will  left  his  property  to  his  five  sons 
in  such  a  manner  as  would,  if  there  had  been  nothing 
more,  have  made  them  absolute  owners.  By  the  11th 
clause  he  declared  that  if  any  of  his  five  sons  should  die 
without  male  issue,  his  share  should  pass  over  to  the  sons 
then  living  or  their  sons,  and  that  neither  his  widow  nor 
his  daughter,  nor  his  daughter's  son,  should  get  any  share 
out  of  his  share.  The  event  which  he  contemplated  took 
place.  One  of  the  sons  died,  leaving  no  male  issue. 
Under  the  law  of  Bengal  the  widow  would  inherit  his 
share,  and  she  claimed  it,  notwithstanding  the  will,  on 
the  ground  that  the  bequest  to  the  son  was  absolute,  and 
the  gift  over  invalid.  The  claim  was  rejected  in  the 
Supreme  Court,  and  on  appeal  the  Lord  Justice  Knight 
Bruce  said  (h),  "  Whatever  may  have  formerly  been 
considered  the  state  of  that  law  as  to  the  testamentary 
power  of  Hindus  over  their  property,  that  power  has  now 
long  been  recognized,  and  must  be  considered  as  com- 
pletely established.  This  being  so,  we  are  to  say,  whether 
there  is  anything  against  public  convenience,  anything 
generally  mischievous,  or  anything  against  the  general 
principles  of  Hindu  law,  in  allowing  a  testator  to  give 
property,  whether  by  way  of  remainder,  or  by  way  of 

(/)  6  M.  I.  A.,  626 ;  8.  C,  4  Suth.  (P.  C),  114  ;  9  M.  I.  A.,  123. 
Ig)  4  B.  L.  R.  (O.  C.  J.),  103,  on  appeal  in  the  Privy  Council,  9  B.  L.  R.,  377; 
8.  C,  18  Suth.,  359;  I.  A.,  Sup.  Vol.  47. 
(k)  9  M.  I.  A.,  136. 


JUk 


Digitized  by 


Google 


558  EXTENT   OF   TESTAMENTARY   POWER.      [OHAP.  Xr, 

executory  bequest  upon  an  event  which  is  to  happen,  if  at 
all,  immediately  on  the  close  of  a  life  in  being.  Their 
Devise  with  gift  Lordships  think  that  there  is  not ;  that  there  would 
be  great  general  inconvenience  and  public  mischief  in 
denying  such  power,  and  that  it  is  their  duty  to  advise 
Her  Majesty  that  such  a  power  does  exist.  The  bequest 
•  above  cited  was  in  fact  exactly  the  arrangement  which  the 
Mitakshara  law  would  have  made  for  the  devolution  of 
the  testator's  property.  If  the  effect  of  his  will  had 
been  permanently  to  impress  upon  his  property,  in  the 
hands  of  all  its  successive  holders,  the  law  of  inheritance 
prescribed  by  the  Mitakshara  in  place  of  that  of  the  Daya 
Bhaga  which  governed  the  family,  the  will  would  undoubt- 
edly have  been  invalid  according  to  the  doctrines  laid 
down  in  the  Tagore  case.  But  the  case  which  arose  for 
decision  was  simply  that  of  a  gift  to  a  person  in  existence, 
with  a  proviso  that  in  a  certain  event  the  property  should 
pass  over  to  another  person  also  in  existence.  This  was 
tile  ordinary  case  of  a  gift  made  with  a  condition  annexed 
fixing  its  duration  (i).  A  bequest  absolute  in  one  event, 
for  life  in  another.  It  is,  however,  undecided  whether 
the  Hindu  law  allows  an  estate  to  be  given  subject  to 
conditions  subsequent,  upon  the  happening  of  any  of 
which  an  estate,  which  has  once  vested,  would  be  divested. 
And  whether  the  gift  over  of  an  estate  on  events  which 
may  happen,  not  upon  the  close  of  a  life  in  being,  but  at 
some  uncertain  time  during  its  continuance,  would  not 
also  be  void  (/c). 
Discussion  as  to  §  421.  Soorjeemoucy  Dossee's  case  has  been  followed 
midu^uis'Act  by  numerous  cases  in  the  Privy  Council  (l)  in  one  of 
upon  this  rule,    which  their  Lordships  said  : — **  In  stating  the  rule  relating 


(t)  See  the  case  explained,  4  B.  L.  R.  (O.  C.  J.),  192,  and  9  B.  L.  R.,  399; 
S.  C,  Lb  Suth.,  359  ;  see,  also,  Bhoohum  Moyee  v.  Bam  Kishore,  10  M.  I.  A., 
279,  308,  3)1 ;  S.  C,  3  Suth.  (P.  C),  15. 

{k)  Bam  Lall  v.  Secretary  of  State j  S  I.  A.,  46,  63 ;  S.  C,  7  Gal.,  304. 

(/)  Bissonauth  Chunder  v.  Sree^nutty  Bama^oondery,  12  M.  I.  A.,  p.  48 ; 
Bhoobun  Mohini  v.  Hurrish  Chunder^  6  I.  A.,  138 ;  S.  C,  4  Cal.,  23;  Kumar 
Tarakeswarx.  KuTnar  Shoahi,  10  I.  A.,  51;  S.  C,  10  Cal.,  952;  Sreemutty 
KrUtoromoney  v.  Norendro  Krishna,  16  I.  A.,  29;  S.  C,  16  Cal.,  383;  Laht 
Mohun  V.  Chukkun  Lai,  24  I.  A.,  76 ;  S.  C,  24  Cal.,  834. 
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to  the  defeasance  of  a  prior  absolute  interest  by  a  subse- 
quent event,  it  is  important  to  add  ;  first,  that  the  event 
must  happen,  if  at  all,  immediately  on  the  close  of  a  life 
in  being  at  the  time  of  the  gift,  as  laid  down  in  the 
MuUick's  case  ;  (9  M.  I.  A.,  123),  and,  secondly,  that  a 
defeasance  by  way  of  gift  over  must  be  in  favour  of  some- 
body in  existence  at  the  time  of  the  gift,  as  laid  down  in 
the  Tagore  case  "  (m).  In  all  these  cases  the  dispositions 
were  by  wills  prior  to  the  coming  into  operation  of  the 
Hindu  Wills  Act  of  1870.  That  Act  extended  to  wills  to 
which  it  applied  various  sections  of  the  Indian  Succession 
Act  X  of  1865,  amongst  others  §  111,  which  provides  that 
**  where  a  legacy  is  given  if  a  specified  uncertain  event 
shall  happen,  and  no  time  is  mentioned  in  the  will  for  j 
the  occurrence  of  that  event,  the  legacy  cannot  take 
effect  unless  such  event  happens  before  the  period  when 
the  fund  bequeathed  is  payable  or  distributable.**  To 
this  section  are  appended  various  illustrations,  of  which 
(b)  and  (d)  explain  its  application  where  a  legacy  is  be- 
queathed, either  on  the  death  of  the  testator,  or  on  the 
termination  of  a  previous  life  estate,  to  A  and  on  his 
death  without  children  to  B.  That  is  exactly  the  limi- 
tation in  Soorjeemoney  Dossee's  case.  Hara  Nath  died  Norendra^. 
in  1882  leaving  three  sons,  the  eldest  of  whom  was 
Jogendra.  His  will  declared  that  **  my  three  sons  shall 
be  entitled  to  enjoy  all  the  movable  and  immovable  pro- 
perties left  by  me  equally.  Any  one  of  the  sons  dying 
sonless  the  surviving  sons  shall  be  entitled  to  all  the 
properties  equally.'*  Jogendra  died  in  1886  sonless, 
leaving  a  widow  Kamalbasini.  She  claimed  her  husband's 
third  share,  while  the  other  sons  asserted  that  under  the 
will  it  had  passed  to  them.  The  Original  Court  held  in 
favour  of  the  sons,  considering  that  the  case  was  governed 
by  the  series  of  decisions  quoted  above,  and  by  the  law  of 
England  as  it  prevailed  in  1865,  and  that  the  framers  of 
the  Succession  Act  had  not  intended  to  repeal  that  law. 

(m)  16  I.  A.,  p.  39. 
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The  High  Court  reversed  the  decree  of  the  first  Court. 
They  held  that  the  Act  of  1865  had  altered  the  law,  and 
that  according  to  §  111  as  explained  by  illustration  (b) 
the  original  gift  to  the  three  sons  became  indefeasible  on 
the  testator's  death.  This  decision  was  affirmed  on  appeal 
to  the  Privy  Council.  The  Judicial  Committee,  adopting 
the  language  of  Lord  Herschell  in  Vagliano  v.  Bank  of 
England  (n),  held  that  in  interpretating  a  codifying  law, 
the  proper  course  is  in  the  first  instance  to  examine  the 
language  of  the  Statute,  and  to  ask  what  is  its  natural 
meaning  uninfluenced  by  any  considerations  derived  from 
the  previous  state  of  the  law.  They  held  that  in  regard 
to  contingent  or  executory  bequests,  the  Indian  Succes- 
sion Act  has  laid  down  a  hard  and  fast  rule  which  must 
be  applied  wherever  it  is  applicable  without  speculating 
on  the  intention  of  the  testator.  In  this  case  the  period 
of  distribution  is  the  death  of  the  testator,  and  that  period 
could  not  be  postponed  because  the  other  beneficiaries 
were  by  their  minority  personally  incapable  of  being  put 
into  physical  possession  of  their  shares  (o).  This  decision 
must  be  taken  as  establishing  that  the  ruling  in  the 
previous  Privy  Council  cases  must  for  the  future  be 
limited  by  §  111  of  the  Succession  Act,  where  it  applies. 
Where  it  does  not  apply,  as  for  instance,  in  gifts  or 
settlements  inter  vivos,  their  authority  will  remain  un- 
touched (p). 
Exeoatory  §  422,  The  language  of  the  Judicial  Committee  which 

^^    *  might  be  taken  as  laying  down  the  general  rule  that  an 

executory  bequest  would  always  be  valid  by  Hindu  law 
where  it  would  be  valid  by  the  law  of  England  ,wa8  much 
relied  on  in  a  subsequent  case  of  great  importance,  where 
an  attempt  was  made  to  push  the  right  of  bequest  to  an 
extent  greater  than  would  be  allowed  even  in  England. 
Tagoie  case.       This  was  the  case  of  Jatindra  Mohun  Tagore  v.  Ganendra 


(w)  [1891]  A.  C,  107. 

(o)  Norendra  Nath  v.  Kamalbasim,  28  I.  A.,  18 ;  S.  C,  23  Cal.,  668  ;  Lala 
Raw ie wan  \.  Dal  Koer,  24  Cal.,  406. 

ip)  Virasangappa  v.  Rudrappa.  19  Mad.,  110. 
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Mohun  Tagore  (q).  There  the  testator,  who  had  property,  Tagoreease. 
ancestral  and  self-acquired,  real  and  personal,  producing 
an  income  of  2.i  lacs,  commenced  his  will  by  reciting  that 
he  had  already  provided  for  his  only  son,  and  that  he  was 
to  take  nothing  whatever  under  his  will.  He  then  vested 
the  whole  of  his  estate  in  trustees  with  provisions  for 
their  number  being  constantly  maintained.  After  provid- 
ing for  numerous  legacies  he  proceeded  to  direct  the 
course  in  which  the  corpics  of  the  property  should  devolve. 
The  key  to  this  was  to  be  found  in  his  express  wish  that 
the  bulk  of  the  property  should  neither  be  diminished  nor 
divided.  To  eflfect  this  he  directed  that  the  legacies  and 
annuities  should  be  paid  gradually  out  of  the  income ;  and 
while  this  process  was  going  on,  the  trustees  were  to 
hold  the  property,  paying  only  the  balance  of  the  yearly 
income  to  **  the  person  entitled  to  the  beneficial  enjoy- 
ment of  the  real  property."  As  soon  as  a»ll  charges  upon 
the  estate  were  paid  oflf,  the  trustees  were  to  convey  the 
real  estate  to  the  use  of  the  person  who  should,  imder  the 
limitations  of  the  will,  be  entitled  to  it,  subject  to  the 
limitations  therein  expressed,  so  far  as  the  then  condition 
of  circiunstances  would  permit,  and  so  far  only  as  such 
limitations  could  be  introduced  into  a  deed  of  conveyance 
or  settlement  without  infringing  upon  any  law  against 
perpetuities  which  might  then  be  in  force.  The  person 
beneficially  interested  in  the  real  estate  was  to  be  ascer- 
tained by  reference  to  the  following  limitations  : — 

1.  To  the  defendant  Jatindra  for  life. 

2.  To  his  eldest  son,  born  during  the  testator's  lifetime, 

for  life. 

3.  In  strict  settlement  upon  the  first  and  other  sons  of 

such  eldest  son  in  tail  male. 

4.  Similar  limitations  for  life  and  in  tail  male  upon  the 

other  sons  of  Jatindra,  born  in  the  testator*s  life- 
time, and  their  sons  successively. 

iq)  4  B.  L.  U.  (O.  C.  J),  103,  on  appeal  in  the  Privy  Council,  9  B.  L.  R.,  377; 
S.  C.,  18  Satb.,  859;  S.  C,  I.  A.,  Sup.  Vol.  47. 
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Tagoraoaee.  5.  Limitations  in  tail  male  upon  the  sons  of  Jatindra 

born  after  the  testator's  death. 

6.  "  After  the  failure  or  determination  of  the  uses  and 

estates    hereinbefore    limited  to     the    defendant 
Surendra  for  life.** 

7.  Like  limitations  for  his  sons  and  their  sons. 

8.  Upon  failure  or  determination  of  that  estate,  like 

limitations  in  favour  of  the  sons  of  Lalit  Mohun, 
who  was  dead  at  the  making  of  the  will,  and  their 
sons.    The  will  expressly  adopted  primogeniture  in 
the  male  line  through  males,  and  excluded  women 
and  their  descendants,  and  all  rights  of  provision 
or  maintenance  of  either  man  or  woman.     It  also 
forbade  the  application  of  any  rule  of  English  law 
whereby  entails  might  be  barred,  showing  an  intent 
that  each  tenant,  though  of  inheritance,  should  be 
prohibited  from  alienation.     The  personalty  was 
practically  to  pass  under  similar  hmitations  to  the 
person  who  would  from  time  to  time  be  entitled  to 
the  realty. 
The  only  provision  made  by  the  testator  for  the  plain- 
tiff, his  son,  consisted  of  property  producing  Rs.  7,000  per 
annum,  settled  upon  him  at  his  marriage.     His  being 
disinherited  arose  from  his  having  subsequently  become  a 
Christian.     Of  course  under  Act  XXI  of  1850  (Freedom 
of  Religion)  this  circumstance .  was  no  bar  to  his  claim 
as  heir. 

At  the  time  of  the  testator's  death,  Jatindra,  the  head 
of  the  first  series  of  estates,  had  no  son,  nor  had  he  any 
during  the  suit. 

Surendra,  the  head  of  the  second  series  of  estates,  had 
a  son,  Promoth  Kumar,  who  was  born  in  the  lifetime  of 
the  testator. 

Lalit  Mohun,  the  head  of  the  third  series,  was  dead  at 
the  making  of  the  will,  but  left  a  grandson,  Suttendra, 
bom  during  the  lifetime  of  the  testator,  and  capable  of 
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taking  under  the  will.     These  were  the  only  persons  bene- 
ficially interested  under  the  limitations  of  the  real  estate. 

The  son,  as  might  have  been  expected,  sued  to  set  aside  Objections 
this  will,  except  as  to  the  legacies  ;  contending,  1st,  that  '"'®^' 
it  was  wholly  void  as  to  the  ancestral  estate  ;  2nd,  that  in 
any  case  the  father  was  bound  to  provide  him  with  an 
adequate  maintenance,  the  adequacy  being  estimated,  not 
with  reference  to  his  own  actual  wants,  but  to  the  magni- 
tude of  the  estate  ;  3rd,  that  the  whole  framework  of  the 
will,  resting  as  it  did  on  a  devise  to  trustees,  was  void, 
since  the  Hindu  law  recognized  no  distinction  between 
legal  and  equitable  estates  ;  4th,  that  the  life  estate  to 
Jatindra  was  void,  since  a  Hindu  testator  could  bequeath 
nothing  less  than  what  was  termed  "  his  whole  bundle  of 
rights  ** ;  5th,  that  at  all  events  the  estates  following  upon 
this  life  estate  were  void,  as  infringing  the  law  against 
perpetuities  ;  and  6th,  that  as  to  everything  after  the  life 
estate  there  was  an  intestacy,  and  the  plaintiff  was  entitled 
as  heir-at-law,  notwithstanding  the  express  words  of  the 
will  that  he  was  to  take  nothing  under  it. 

§  423.  The  first  four  points  were  disposed  of  with  little  PaUier's  power 
difficulty.  The  Original  and  Appeal  Courts  were  of  opinion  ^    ^^^ 
that  the  power  of  a  father  in  Bengal  to  bequeath  all  his 
property,  of  every  sort,  was  beyond  discussion,  and  that  it 
went  so  far  as  to  exclude  the  son  even  from  maintenance  (r). 
The  Privy    Council  did  not    enter  upon    this  question, 
being  of  opinion  that  in  any  case  the  maintenance  actually 
allotted  to  the  son  was  adequate  (s).     The  3rd  objection 
was  also  set  aside  {t).     The  Judicial  Committee  said  (u),  maybeezer- 
"  The  anomalous  law  which  has  grown  up  in  England  of  a  tTOstees.^"^^ 
legal  estate  which  is  paramount  in  one  set  of  Courts,  and 
an  equitable  ownership  which  is  paramount  in  Courts  of 


(r)  4  B.  L.  R.  (O.  C.  J.),  132,  169. 

(«)  9  B.  L.  R.,  418  ;  S.  C,  18  Suth.,  869. 

(t)  4  B.  L.  R.  (O.  C.  J.),  134,  161;  KrUhnaramani  v.  Anaiida,  4  B.  L.  R, 
(O.  C.  J.),  278,  284,  explaining  the  remarks  of  the  C.  J.,  in  Kvmara  Aaima  ▼. 
Kumara  Krishna,  2  B.  L.  R.  (O.  C.  J.),  86. 

(u)  9  B.  L.  R.,  401 ;  S.  C,  18  Suth.,  869.  See  Seedee  Naeeer  v.  Ojoodhya, 
8  Soth.,  899 ;  Peddamutkulaiy  v.  Timnia  Beddy,  2  Mad.  H.  C,  272. 
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Estate  may  be 
divided  by 
limitations. 


Tagore  case. 


Devise  must 
conform  to  or- 
dinary law  of 
property. 


Equity,  does  not  exist  in,  and  ought  not  to  be  introduced 
into,  Hindu  law.  But  it  is  obvious  that  property,  whether 
movable  or  immovable,  must  for  many  purposes  be  vested 
more  or  less  absolutely  in  some  person  or  persons  for  the 
benefit  of  other  persons,  and  trusts  of  various  kinds  have 
been  recognized  and  acted  on  in  India  in  many  cases  {v). 
The  distinction  between  *  legal  *  and  *  equitable  *  represents 
only  the  accident  of  falling  under  diverse  jurisdictions,  and 
not  the  essential  characteristic  of  a  possession  in  one  for 
the  convenience  and  benefit  of  another.*'  As  to  the  4th 
objection,  the  Courts  dismissed  it  also.  Peacock,  C.  J.^ 
referring  to  a  doubtful  expression  of  the  Judicial  Com- 
mittee in  Bhoobum  Moyee's  case  (w),  and  the  express 
decision  in  Bewun  PersadY.  Badha  Beeby  (ar),  said,  **  If  a 
testator  can  disinherit  his  son  by  devising  the  whole  of 
his  estate  to  a  stranger,  there  seems  to  be  no  reason  why 
he  should  not  be  able  to  divide  his  estate  by  giving 
particular  and  limited  interests  in  the  whole  of  the 
property  to  different  persons  in  existence,  or  who  may 
come  into  existence  during  his  lifetime,  to  be  taken  in 
succession,  as  well  as  by  giving  his  whole  interest  or 
bundle  of  rights  in  particular  portions  of  land  included 
in  his  estate  to  different  persons  ''  (y). 

§  424.  The  5th  point  was  decided  in  favour  of  the 
plaintiff,  not  upon  any  application  of  the  English  doctrine 
of  perpetuities,  which  was  held  to  be  founded  upon  special 
considerations  which  had  no  place  in  Hindu  law  (z)j  but 
upon  the  general  principle  that  the  kind  of  estate  tail 
which  the  testator  wished  to  create  was  one  wholly 
unknown  and  repugnant  to  Hindu  law  (a).    That  he  was 

U)  See  Gopeekrist  v.  Gungupersaud,  6  M.  I.  A.,  53. 

(w)  10  M.  I.  A.,  311 ;  S.  C,  3  Suth.  (P.  C),  15. 

ix)  4  M.  I.  A.,  1S7;  S.  C  ,  7  Suth.  (P.  C).  35. 

(y)  4  B.  L.  R.  (O.  C.  J.),  166;  on  appeal  in  th«  (P.  C.),9  B.  L.  R.,  405;  S.  C, 
18  Suth.,  359. 

(xr)  Tagore  v.  Tngore,  1  B.  L.  R.  (O.  C.  J.),  167;  Goberdhnn  v.  Shnmchand, 
Bourke,  2t<2;  Knmara  Asima  v.  Knmara  Krishna,  2  B.  L.  R.  (O.  C.  J.),  11,  32. 
As  to  religious  perpetuities,  »eep08t  §  436. 

(o)  4  B.  L.  R.  (O.  C.  J.),  171,212.  This  ruling  is  also  applicable  to  an  heredi- 
tary  office  and  endowment,  Gnanatamhanda  v.  VeZu,  27  I.  A.,  69;  8.  C,  23 
Mad.,  271. 
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in  fact  trying  to  introduce  a  new  law  of  inheritance,  which  I 
should  make  all  the  subsequent  holders  of  the  estate  take 
it  in  an  order,  and  with  restrictions  and  exemptions, 
wholly  opposed  to  the  principles  of  law  which  governed 
the  testator  and  his  family.  Their  Lordships  of  the  Privy 
Council  observed  (6)  :  **  The  power  of  parting  with  pro- 
perty once  acquired,  so  as  to  confer  the  same  property 
upon  another,  must  take  place  either  by  inheritance  or 
transfer,  each  according  to  law.  Inheritance  does  not 
depend  on  the  will  of  the  individual  owner,  transfer  does. 
Inheritance  is  a  rule  laid  down  (or,  in  the  case  of  custom, 
recognized)  by  the  State,  not  merely  for  the  benefit  of 
individuals,  butfor  reasonsof  public  policy.  Domat.,  2,413. 
It  follows  directly  from  this  that  a  private  individual  who 
attempts  by  gift  or  will  to  make  property  inheritable  / 
otherwise  than  the  law  directs,  is  assuming  to  legislate,  and  * 
that  the  gift  must  fail,  and  the  inheritance  take  place  as  TagoreoaM. 
the  law  directs.  This  was  well  expressed  by  Lord  Justice 
Turner  in  Soorjeemoney  Dossee  v.  Denohundo  Mullick  (c)  • 
*  A  man  cannot  create  a  new  form  of  estate,  or  alter  the 
line  of  succession  allowed  by  law,  for  the  purpose  of  carry- 
ing out  his  own  wishes  or  policy.'  It  follows  that  all 

estates  of  inheritance  created  by  gift  or  will,  so  far  as  they 
are  inconsistent  with  the  general  law  of  inheritance,  are 
void  as  such,  and  that  by  Hindu  law  no  person  can  succeed 
thereunder  as  heir  to  estates  described  in  the  terms  which 
in  English  law  would  designate  estates  tail.'' 

§  425.  The  result,  therefore,  was  that  the  life  estate  to  Estate  taU 
Jatindra  was  valid,  but  the  estates  to  successive  holders  ^^  *  * 
would  be  void  if  they  must  be  held  as  coming  in  as  heirs  in 
tail.     It  was,  however,  contended  that  successive  persons 
might  be  regarded  as  successive  donees  for  life,  having 

(6)  9  B.  L.  R.,  394,  396  ;  S.  C,  18  Suth.,  359.  See  Sonatun  Bymck  v.  Juggut 
Soondree,  8  M.  I.  A.,  78 ;  Shoshi  v.  Tarokensur,  6  Cal.,  421 ;  affd.  Kumar  Tara 
keswar  v.  Kumar  Shoahi,  10 1.  A.,  51 ;  S.  C,  10  Cal.,  362 ;  Surya  Bow  v.  Ounga 
dhara,  13  I.  A.,  97;  Shookmoy  v.  Mo7whan,  7  ChI.,  269;  afd.  12  1.  A.,  108; 
8.  C,  11  Cal.,  684 ;  Kriat or o money  v.  Naretidro,  16 1.  A.,  29 ;  S.  C,  16  Cal.,  383 

(c)  6  M.  I.  A.,  655,  aic.  ;  S.  C,  4  Suth.  (P.  C),  114.  But  these  wordH  are  not 
to  be  found  in  the  judgment  referred  to.  Cf.  »  M.  I.  A.,  p.  420;  9  M.  I.  A., 
p.  242. 
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the  power  and  subject  to  the  restrictions  sought  to  be 
imposed  by  the  will  upon  the  successive  heirs  in  tail  (d). 
If  so,  they  also  would  defeat  the  rights  of  the  plaintiff  as 
heir-at-law. 

These  donees  fell  into  two  classes :  1st,  those  not  in 
existence  at  the  death  of  the  testator,  but  who  might 
come  into  existence  before  the  first  life  estate  fell  in  ;  2nd, 
those  who  were  in  existence  at  his  death. 

Jatindra  had  no  sons  alive  at  the  death  of  the  testator. 

But,  of  course,  he  might  have  sons,  and  in  default  of 

natural-born  sons  might  adopt,  as  under  the  will  each 

successive  taker  was  authorized  to  do.     The  second  and 

third  series  of  estates  were  also  represented  by  persons 

living  at  the  testator's  death. 

Donee  must  bel      It  was  held  that  none  of  these  could  take.     Not  the 

deiiih"**"^  **   ^possible  issue  of  Jatindra  ;  because  the  donee  must  be  a 

person  capable  of  taking  at  the  time  when  the  gift  takes 

Tagore  case.       effect,  and  must  either  in  fact,  or  in  contemplation  of  law  (e)  ^ 

be  in  existence  at  the  death  of  the  testator  (/).     Not 

the  existing  representatives  of  the  second  and  third  series 

of  estates,  because  they  were  only  to  take  "  after  the 

failure  or  determination  *'  of  the  previous  series,  and  these 

words  were  held  to  mean  the  actual  exhaustion  of  the  line 

of  Jatindra  in    conformity    with  the  will,  and  not  its 

incapacity  to  succeed  by  reason  of  the  illegality  of  the  will. 

Consequently,  the  event  on  which  they  were  to  take  had 

Trust  for  nie^ai  never  arisen  and  never  could  arise  (g).     Finally,  it  was 

purpose  invalid.  j^^|^  ^.j^^^  ^jj  ^j^^  bequests  must  be  looked  on  as  if  they  had 

{d)  9  B.  L.  R.,  396;  S.  C,  18  Suth.,  369. 

(f )  That  is  when  in  embryo  at  the  death,  or  adopted  subseqaently  to  death, 
under  authority  givon  before  it     9  B.  L.  R.  (P.  C),  397;  S.  C,  18  Suth.,  369. 

(/)  4  B.  L.  R.  (O  C.  J.),  188,  191,  221 ;  S.  C,  on  appeal  in  the  Privy  Council, 
9B. L  R.,  396 -400;  8.  C,  18  Suth.,  359 ;  KrUhnaramani  v.  Ananda,  4  3.  L.  R. 
(O.  C.  J.),  231,  279,  over-ruling  Arumugam  v.  Ammi  Ammal,  1  M.  H.  C,  400 ; 
Bramamayi  v.  Jages,  8  B.  L.  R.,  400 ;  Ramautteex.  Kriato,  20  Suth.,  472; 
Sovdaminey  v.  Jngcsh^  2  Cal.,  262;  Mangaldas  v.  Kri$hnahaij6  Bom.,  38; 
Javerbai  v.  Kahlibaiy  16  Bom.,  492;  Bat  Motirahoo  v.  Bai  Mamoohai^  19 
Bom.,  ^il\Chundi  Chum  v.  Bani  Sidhcawari,  15  I.  A.,  149;  S.  c;.,  16 Cal.,  71. 
Succession  Act X  of  1865,  §  92—98.  This  principle  has  been  applied  in  Calcutta 
to  a  dedication  of  property  to  an  idol  which  was  not  in  existence  at  the  death  of 
the  testator.      Upendra  Lai  v.  Bemchandra,  26  Cal.,  404. 

(g)  9  B.  L.  R.,  409 ;  S.  C,  18  Suth.,  369. 
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;/ 


been  made  dirfectly  to  the  persons  who  were  the  subjects 
of  them,  and  that  the  intervention  of  trustees  made  no 
difference,  since  that  which  could  not  be  done  directly, 
could  not  be  done  indirectly  by  the  medium  of  a  trust  (A). 
The  result  was  that  the  plaintiff,  the  heir-at-law,  was 
held  entitled  to  the  whole  estate  after  the  life  of  Jatindra 
subject  to  the  payment  of  legacies  and  annuities. 

§  426.  This  case  has  been  cited  at  great  length  on  irrep^uiar  roc 
account  of  the  numerous  points  decided  by  it,  and  also  as 
establishing  in  the  most  authoritative  manner  that  the 
power  of  devise  by  a  Hindu  is  limited,  as  to  the  objects 
and  subjects  of  the  bequest,  by  the  general  purposes  of 
Hindu  law.  On  this  ground,  wills  directing  an  estate  to  go 
in  an  order  of  succession  which  should  exclude  female 
heirs,  or  heirs  by  adoption,  have  been  held  invalid  (i). 
Restraints  on  alienation  within  the  limits  incidental  to  the 
estate  created  are  also  invalid.  Where  such  provisions 
indicate  an  intention  that  the  estate  should  never  be  the 
property  of  any  one,  but  should  pass  on  without  any 
individual  ownership  for  the  support  and  enjoyment  of  a 
series  of  beneficiaries,  the  entire  disposition  is  invalid,  and  I 
the  estate  passes  as  an  intestate  estate  (k).  Where  an| 
estate  is  given,  and  the  grant  is  followed  by  restrictions 
against  alienation,  the  restrictions  are  void  as  being 
repugnant  to  the  nature  of  the  estate,  and  the  grant 
remains  unshackled  (Z).  And  they  would  be  equally 
ineffectual  if  they  were  framed  for  the  purpose  of  freeing 

ih)  4B.  L.  R.  (O.  C.  J.),  162,196;  on  appeal,  9  B.  L.  R.,  402;  :^.  C,  ISSuth., 
869;  Kumara  Asima  v.  Kumara  Krishna,  2  B.  L.  R.  (O.  U.  J),  11  ;  KrUhna- 
ramani  v.  iiiatnia,  4  B.  L.  R.  (O.  C.  J.),  274;  RajencUr  v.  Sham  Chund, 
6  Cal.,  106. 

(t)  Kumar  Tarakeswar  v.  Kumar  Shoahi,  10  I.  A  ,  51  ;  S.  C,  10  Cal.,  962 ; 
Surya  Bao  v.  Gungad'/uira,  13  I.  A.,  97 ;  S.  C,  9  Mad.,  499 ;  Kristoromoney  v. 
Norendro,  16  1.  A..  29;  S.  C,  16  Cal.,  883;  Surya  liau  v.  Chellayammi,  17 
Miul.,  160;  Lakahmaka  v.  Boggara wanna,  19  Mad.,  601. 

(k)  Sookkmoy  Chunder  v.  Srimati  Manohurri,  12  I.  A.,  103;  S.  C,  11  Cal., 
664. 

(0  2  B.  L.  R.  lO.  C.  J.),  26;  NUai  Charan  v.  Oauga,  2  B.  L.  R.  (O.  C.  J.), 
366,  note.  Promotho  v.  Badhika,  14  B.  L.  R  ,  176;  Gokool  Naih  v.  lasur 
Lochuny  14  Cal.,  222;  Lalla  Ramjeewan  v.  Dal  Xoer,  24  Cal.,  406;  Krishna 
Aiyan  v.  Vythianatha,  18  Mad.,  252;  Yethirajulu  v.  Mukuntu,  28  Mad.,  368. 
Tagore  cane,  Sup.  Vol.  I.  A.,  p.  66  ;  8.  C,  9  B.  L.  R.,  p.  396;  Aahvtoah  Dutt  v. 
DoorgaChum.h  I.  A.,  182;  S.  C,  6  Cal.,  438;  Chundi  Chum  v.  Sideawari,  15 
I.  A.,  149;  8.  C,  16  Cal.,  71.    Transfer  of  Property  Act,  IV  of  1882.  §§  10,  11. 
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the  estate  from  its  liability  to  debts,  or  other  obligations 
attaching  to  it  by  law  (m),  or  for  the  prohibition  of  parti- 
tion by  persons  entitled  to  divide  (n).  The  same  principles 
govern  clauses  which  postpone  the  enjoyment  of  an  estate. 
It  is  open  to  a  testator,  as  to  any  other  donor,  to  postpone 
the  enjoyment  of  a  devise  by  interposing  a  previous  estate. 
But  if  he  confers  an  unintercepted  estate  upen  a  devisee, 
any  clause  which  postpones  his  enjoyment  beyond  the 
period  of  majority  when  he  is  by  law  entitled  to  take 
possession,  is  ineffectual  as  repugnant  to  the  estate  pre- 
viously conferred,  and  it  makes  no  difference  that  the 
property  is  vested  in  trustees  for  the  purpose  of  carrying 
out  the  arrangement  (o).  The  same  point  was  decided  by 
Holloway,  J.,  in  Madras  ;  there  the  property  was  ancestral, 
and  the  devisee  was  the  son,  and  it  was  held  that  a  clause 
postponing  his  enjoyment  beyond  the  period  of  majority 
was  invalid,  as  trenching  on  his  vested  right  to  possession 
under  Mitakshara  law  (p). 
AooQiniilations,  §  427.  Directions  that  the  income  of  property  shall  be 
accumulated  appear  to  be  very  common  in  wills  in  Bengal. 
Sometimes  they  appear  as  limitations  upon  the  devise 
itself.  Sometimes  they  are  carried  out  by  vesting  the  pro- 
perty in  trustees.  Practically  the  effect  is  the  same  in 
either  case,  as  it  was  settled  by  the  Tagore  case  that  where 
a  disposition  of  property  is  inherently  illegal  it  cannot  be 
effected  by  the  intervention  of  trustees  (q).  Where  such 
accumulations  are  to  be  made  for  the  payment  of  debts  or 
legacies,  or  for  the  benefit  of  minor  devisees  till  they 
attain  majority,  they  are  unobjectionable.  They  would 
amount  to  a  direction  that  the  accumulations  should  be 


(m)  Sojiatnn  Byaack  v.  Sreemutty  Juggutsoondree,  8  M.  I.  A.,  p  76. 

(n)  NuhkUsen  v.  Hnrrtsch under,  F.  fertcN.,  323 ;  Mokoundo  v.  Gon^sh,  1 
Cul.,  101;  Rajender  v.  Shamchund,  6  Cal.,  106;  RaikUhori  v.  Debendranatu, 
16  I.  A.,  37;  8.  C,  15  Cal  ,  409 

(o)  Srimati  Brahmamayi  V .  JagesrJiaitdra,  ^  B.  L.  R.,  400;  Collynauta  v. 
Chuniernath,  8  Cal.,  378 ;  Lloyd  v.  Wfhh,  24  Cal.,  44 ;  Goaavi  Shivgar  v.  Rivett 
Camar,  13  Bom.,  463 ;  Huaenbhoy  v.  Ahmedbhoy^  26  Bom.,  319. 

(^)  Devaraja  v.  Vetwyaga  and  Cunniah  Chetty  v.  Lutchmanarasoo,  both 
decided  in  the  OripiiAl  Court,  Mav  23,  1867,  .M.S.  apud  J.  D.  M. ;  ace.  HariUU 
▼.  Bai  Moni,  29  Bom.,  351. 

{q)  Sup.  Vol.  I.  A.,  p.  72;  S.  C.  9  B.  L.  R.,  p.  402. 
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added  to  the  testator's  property,  for  the  purpose  of  enabling 
the  lawful  dispositions  of  his  will  to  be  carried  out  (r). 
Suppose  however  that  property  was  given  to  a  devisee, 
with  a  direction  that  he  should  accumulate  the  profits  or 
income  beyond  what  was  necessary  for  his  maintenance, 
and  add  it  to  the  corptis  of  the  estate,  this  would  be  an  . 
attempt  to  dispose  of  the  property  of  the  devisee  which  / 
would  be  beyond  the  power  of  the  testator  (s).  A  differ- 
ent question  would  jtrise  if  the  testator  attempted  to  deal 
with  the  whole  or  part  of  his  property  as  something  which 
was  not  to  vest  in  any  one  as  its  owner,  but  was  to  be 
treated  as  a  nucleus,  from  which  accumulations  were  to  be 
made  by  which  it  was  to  be  increased,  until  some  future 
occasion  arose  on  which  it  was  to  be  finally  disposed  of. 
This  appears  to  have  been  the  real  intention  of  the  testator 
in  the  singular  will  which  was  discussed  in  Sonatun  Bysack 
V.  Sreemutty  Juggutsoondery  (t) .  There  the  whole  property 
was  granted  to  an  idol,  apparently  with  the  view  of  secur- 
ing perpetual  succession,  with  directions  against  partition 
and  alienation.  So  long  as  the  family  remained  in  harmony 
the  eldest  member  of  the  family,  as  manager  for  the  idol, 
was  to  defray  the  uses  of  the  idol  and  the  maintenance  of 
the  family,  and  add  the  surplus  to  the  estate.  If  no  agree- 
ment existed  among  the  members,  the  profits  were  to  be 
divided  among  the  male  branches,  and  if  any  such  branch 
came  to  be  represented  by  a  daughter  or  daughter's  son, 
such  heir  should  be  entitled  only  to  maintenance.  This 
gift  to  the  idol  was  treated  by  the  Supreme  Court  as 
merely  illusory,  and  the  subsequent  provisions  as  intended 
to  establish  a  novel  and  invalid  line  of  succession.  On 
appeal  to  the  Privy  Council,  it  was  held  that  upon  the  true 
construction  of  the  will  the  property  granted  to  the  idol 
was  effectually  granted  for  the  benefit  of  the  testator's  sons 
and  their  offspring  in  the  male  line  as  a  joint  family, 
subject  to  certain  purposes,  and  that  the  surplus  income 


(r)  Biasonath  Chunder  v.  Sreemutty  Bafn<i8nonihiry,  12  M.  I.  A.,  p.  61. 

(«)  Ibifl.,  pp.  63,  64. 

(<)  HM.  I.  A..  66,  pp.  68.76,87. 
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was  similarly  granted,  and  that  the  widow  of  the  joint 
members  was  entitled  to  his  share  as  widow  and  heir.  In 
Shookhmoy  Chunder's  case  (u),  very  similar  provisions 
were  treated  by  the  Judicial  Committee  as  evidencing  an 
intention  by  the  testator  that  his  estate  was  not  to  be 
disposed  of,  which  vitiated  the  entire  will.  In  Bengal 
clauses  for  accumulation  have  also  been  treated  as 
ineffectual.  In  one  case  the  accumulation  was  to  continue 
for  99  years,  the  money  to  be  employed  in  the  purchase  of 
Zemindaries,  which  were  not  beneficially  disposed  of  (i?). 
In  another  the  estates  actually  given  were  not  to  be  placed 
in  possession  of  the  beneficiaries  until  other  independent 
trusts  had  been  satisfied,  and  until  that  event  accumulations 
were  to  go  on  (w).  The  same  point  arose  very  recently  in 
Calcutta,  but  unfortunately  took  a  course  which  prevented 
any  final  decision  {x).  There  the  testator  appointed  three 
AMumulaiioDB.  executors  of  whom  his  wife  was  one,  and  vested  in  them 
as  such  executors  and  trustees  the  whole  of  his  estate. 
He  gave  them  power  to  adopt  a  son,  and  directed  that 
they  should  defray  out  of  the  income  certain  religious  and 
family  expenses,  and  pay  certain  monthly  sums  to  the 
widow  and  the  adopted  son.  The  bulk  of  the  property 
was  to  remain  in  the  hands  of  the  trustees  till  after  the 
death  of  the  widow,  when  it  was  to  be  handed  over  to  the 
adopted  son,  if  he  had  attained  or  when  he  attained  the 
age  of  eighteen.  In  default  of  such  adopted  son,  or  male 
issue  by  him  existing  at  the  death  of  the  widow,  the  pro- 
perty was  to  be  divided  among  the  testator's  daughters  and 
their  sons.  No  beneficial  interest  existed  in  any  one 
during  the  life  of  the  widow,  and  the  trustees  held  the 
property  merely  to  keep  it  out  of  the  hands  of  any  real 
owner.  The  suit  was  brought  by  a  person  claiming  as 
adopted  son  against  the  widow,  asserting  his  right  to 
immediate  possession  of  the  estate,  subject  to  the  trusts 

(u)  32  I.  A.,  103,  p.  110;  8.  C,  11  Cal.,  684. 

(u)  Kumara  Aaima  v.  Kumara  Krishna^  2  B.  L.  K,  (O.  C.  J.),  H. 
{w)  Callynauth  v.  Chundemauth^  8  Cal.,  378. 

(ar)  Amrito  Loll  Dutt  v.  Sumomoyee  Dassee,  24  Cal.,  689  ;  25  Cal.,  662 ;  afd, 
27  I.  A.,  128 ;  S.  C,  27  Cal.,  996. 
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actually  declared.  Mr.  Justice  Jenkins  held  that  the 
adoption  was  good,  and  that  the  trust  for  accumulation 
W8W  also  good,  being  one  in  favour  of  a  person  or  persons 
to  whom  the  entire  estate  was  ultimately  to  pass,  though 
such  person  could  not  be  ascertained  during  the  life  of  the 
widow.  On  appeal  the  High  Court  held  that  the  adoption 
was  bad,  which  rendered  it  unnecessary  to  consider  the 
validity  of  the  trust.  Mr.  Justice  Trevelyan,  however, 
expressed  his  opinion  that  the  direction  to  accumulate  was 
void,  while  Maclean,  C.  J.,  rather  intimated  that  he  enter- 
tained a  contrary  view.  The  Privy  Council  agreed  with 
the  Appellate  Court  that  the  adoption  was  bad,  and  declined 
to  enter  upon  the  other  question.  Supposing  the  adoption 
had  been  supported,  the  plaintiff  would  of  course  have  been 
entitled  as  next  heir  of  the  testator,  and  of  full  age,  to 
immediate  possession  of  everything  which  had  not  been 
validly  disposed  of  as  against  him.  It  would  probably 
have  been  argued,  with  considerable  chance  of  success,  first, 
that  the  testator  could  not  effectually  postpone  his  right 
to  possession.  Secondly,  that  the  ownership  of  a  Hindu 
estate  cannot  be  legally  kept  in  suspense  until  the  happen- 
ing of  an  indefinitely  future  event,  on  which  it  is  for  the 
first  time  to  be  ascertained  to  which  of  the  objects  of  the 
testator's  bounty  his  property  is  to  belong  {y), 

§  428.  The  Privy  Council  has  lately  sanctioned  a  very  Creation  of 

''  ''  ...      power  of  appomt- 

great  extension  of  testamentary  powers,  by  recognismg  the  mcnt  by  will, 
right  of  a  testator  to  grant  a  power  of  appointment  to  a  I 
person  named  in  his  will,  by  which  the  final  devolution  of  il 
his  estate  should  be  regulated  at  the  termination  of  inter- 
ests previously  created  {z).     There  the  will  directed  that 
the  whole  of  his  immovable  property  should  be  constituted 
into  a  trust,  the  income  of  which  should  be  applied  by  his 
trustees  for  the  use  of  his  wife  Motivahoo,  his  daughter 
Mamoo,  and  the  children  of  his  daughter  for  their  lives. 


(y)  Ace.  Oordhandas  v.  Bai  Ramcoover^  26  Bom.,  449,  pp.  467,  469. 

{z)  Bai  Motivahoo  v.  Bai  Mamoohai,  24  I.  A.,  93  ;  S.  (J.,  21  Bom.,  709;  affg, 
19  Bom.,  647;  and  Javerbai  v.  Kablibai^  15  Bom.,  820;  Upendra  Lai  y. 
Hemchandra,  25  Cal.,  i05;  Manorama  v.  Kalicharanj  81  Cal.,  166 
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"  Afterwards  the  heirs  of  the  said  children  are  duly  to 
apportion  and  receive  the  property.  But  should  there  be 
no  children  born  of  the  womb  of  my  daughter  Mamoo, 
then  after  the  death  of  Mamoo  and  of  my  wife  Motivahoo 
this  trust  is  to  become  void,  and  this  property  is  to  be 
delivered  to  such  persons  as  my  daughter  Mamoo  may 
direct  it  to  be  delivered  by  making  her  will.'* 

The  Judicial  Committee  affirmed  the  validity  of  this 
disposition.  They  said  (p.  105) :  **It  appears  to  them  to 
follow  from  the  first  taker  being  allowed  to  have  only  a 
life  interest,  that  her  possession  is  sufficient  to  complete 
the  executory  bequest  which  follows  the  gift  for  life.  The 
result  of  the  decisions  is,  that  according  to  settled  law,  if 
the  testator  here  had  himself  designated  the  person  who 
was  to  take  the  property  in  the  event  of  Mamoo  dying 
childless,  the  bequest  would  be  good.  The  remaining 
question  is,  whether  his  substituting  Mamoo  and  giving 
her  power  to  designate  the  person  by  her  will  is  contrary 
to  any  principle  of  Hindu  law.  There  is  an  analogy  to  it 
in  the  law  of  adoption.  A  man  may  by  will  authorise  his 
widow  to  adopt  a  son  to  him,  to  do  what  he  had  power  to 
do  himself,  and  although  there  is  here  a  strong  religious 
obligation,  their  Lordships  think  that  the  law  as  to  adop- 
tion shows  that  such  a  power  as  that  now  in  question  is 
not  contrary  to  any  principle  of  Hindu  law.  Further,  they 
think  that  the  reasons  which  have  led  to  a  testamentary 
power  becoming  part  of  the  Hindu  law  are  applicable  to 
this  power,  and  that  it  is  their  duty  to  hold  it  to  be  valid. 
But  whilst  saying  this,  they  think  they  ought  also  to  say 
that  in  their  opinion  the  English  law  of  powers  is  not  to 
be  applied  generally  to  English  wills.*'  They  inserted 
a  declaration  **  that  the  gifts  contained  in  these  paragraphs 
respectively  to  such  persons  as  Mamoobai  may  direct  by 
making  her  will  are  valid  gifts,  so  far  as  the  same  may 
be  directed  to  be  delivered  to  persons  who  were  in  exist- 
ence, either  actually  or  in  contemplation  of  law  at  the 
death  of  the  testator  and  not   otherwise,  but  that  this 


Digitized  by 


Google 


PABA.  429.]  FORM   OP   WILL   IMMATERIAL.  57S 

Court  cannot  and  doth  not  determine  upon  whom  the  pro- 
perty subject  to  such  powers  respectively  will  devolve,  if 
and  so  far  as  such  powers  are  not  validly  exercised." 

§  429.  Asregardsform,  the  willofaHindu  may  beoral,  Pom  of  will 

.  .  '  .       immatenmi.. 

though,  of  course,  in  such  a  case  the  strictest  proof  will 

be  required  of  its  terms  (a).     So,  a  paper  drawn  up  in 

accordance    with  the    instructions  of  the    testator,  and 

assented  to  by  him,  will  be  a  goodwill,  though  not  signed  (&). 

And  if  a  paper  contains  the  testamentary  wishes  of  the 

deceased,  its  form  is  immaterial.     For  instance,  petitions 

addressed  to  officials,  or  answers  to  official  enquiries,  have 

been  held  to  amount  to  a  will  (c).     Even  a  statement  in  a 

deed  executed  by  a  widow  in  pursuance  of  the  instructions 

of  her  late  husband,  and  containing  an  assertion  of  his  last 

wishes  as  to  the  devolution  of  his  property  has  been  held 

tobegoodevidenceof  a  nuncupative  will  by  the  husband  (d). 

And  a  will  may  be  revoked  orally,  or  in  any  other  manner 

by  which  it  might  have  been  made  {e).     Nor  are  technical 

words  necessary.     The  single  rule  of  construction  in  ai 

Hindu,  as  in  an  English  will,  is  to  try  and  find  out  the! 

meaning  of  the  testator,  taking  the  whole  of  the  document  | 

together,  and  to  give  effect  to  this  meaning.    In  applying  intention  is  the 

this  principle,  special  care  must  be  taken  not  to  judge  the  fretation"* 

language  used  by  a  Hindu  according  to  the  artificial  rules 

which  have  been  applied  to  the  language  of  Englishmen, 

who  live  under  a  different  system  of  law  and  in  a  different 

state  of  society  (/).     A  devise  in  general  terms,  without 


(a)  Beer  Pertab  v.  Maharajah  Rajemler,  12  M.  I.  A.,  2;  S.  C,  9  Siith. 
(P.  C),  15,  ante  §  394  ;  »ee  will  of  Mahomed  Abb  i,  24  Bom.,  8.  See  now  the  Hindu 
Wills  Act,  XXI  of  1870,  which  applies  to  Hindus  in  Bengal,  and  the  towns  of 
Madr.is  and  Bombay. 

(b)  Tara  Chand  v.  Nobin  Chunder^  3  Suth.,  138 ;  Badhabai  v.  Ganesh, 
8  Bom.,  7. 

(c)  Shutnsool  V.  Shewukram,  2  I.  A.,  7  ;  S.  C,  14  B.  L.  R.,  226;  Hurpurshad 
V.  Sheo  Dhyal,  8  I.  A.,  259;  S.  C,  26  Suth.,  55  ;  Kalian  v.  Sanwal,  7  All.,  163  ; 
Baidar  All  v.  Tasadduk,  17  I.  A. ,82;  S.  C,  18  Cal.,  1  ;  Balbhaddarv.  Shso 
Narain,  26  I.  A..  194. 

(d)  Chintaman  v.  Moro  Lakshman^  11  Bom.,  89.  See  as  to  will  made  but  not 
forthcoming,  Anwar  v.  Secretary  of  Stat f^  31  Cal.,  885. 

(e)  Pertah  v.  Subhao,  A  1.  A.,  228;  S.  C,  3  Cal.,  426;  Venkayamma  v. 
Venkataramannyamma,  29  I.  A.,  156 ;  S.  C,  25  Mad.,  678. 

{/)  See  per  Turner ^  L.  J.,  Soorjeemoney  v.  Denobundo,  6  M.  I.  A.,  v550 ;  S.C., 
4  Suth.  (F.  C),  114  ;  per  Ld.  Kingadown,  Bhoobum  Moyee  v.  Bam  Kuhore^  10 
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words  of  inheritance,  or  with  words  imperfectly  describing 
an  estate  of  inheritance,  will  pass  the  entire  estate  of  the 
testator,  unless  a  contrary  intention  appears  from  the 
context  (g),  even  though  the  estate  was  limited  and 
restricted  by  provisions  which  were  void  (h) .  On  the  other 
hand,  stronger  words,  and  a  more  evident  intention,  would 
be  required  to  pass  an  absolute  estate,  where  the  bequest 
was  to  a  woman,  and  especially  where  it  would  operate  to 
the  prejudice  of  the  testator's  issue  (i).     But  although 

(every  effort  will  be  made  to  carry  out  the  wishes  of  the 
testator,  where  they  are  ascertainable  and  legal,  the  Court 
where  ▼•gue,  or  cannot  make  a  new  will  for  them.     Therefore,  a  will  must 

illegal.  I       .    .    .  .     . 

I  fail  if  its  terms  are  so  vaguely  expressed  that  it  is  impossi- 
ble to  ascertain  what  are  the  testator's  objects  (k).  The 
rule  was  laid  down  as  follows  by  Lord  Eldon  (I).  **  As  it 
is  a  maxim  that  the  execution  of  a  trust  shall  be  under  the 
control  of  the  Court,  it  must  be  of  such  a  nature  that  it 
can  be  under  that  control  so  that  the  administration  of  it 
can  be  reviewed  by  the  Court,  or  if  the  trustee  dies  the 
Court  itself  can  execute  the  trust — a  trust  therefore,  which 


M.  I.  A.,  306  ;  S.  C,  3  Sath.  (P.  C),  16 ;  Lakshmibai  v.  Ganpat,  4  Bom.  H.  C. 
(O.  C.  J.),  161 ;  Lallubai  v.  Mankuvarbai,  2  Bom.,  406. 

ig)  Per  Willes,  J.,  Tagore  v.  Tagore,  9  B.  L.  R.,  896  ;  S.  C,  18  Sath.,  359 ; 
Surtutty  V.  Poomo,  4  Suth.,  55 ;  Broughton  v.  Pogose^  12  B.  L.  R.,  74  ;  S.  C, 
19  Suth,  181 ;  VuUubhdaa  v.  Thucker  (Jordhandas,  14  Bom.,  360;  Damodarda* 
y.  Tapidas,  26  I.  A.,  126  ;  S.  C.,22  Bom.,  833.  SuccesBion  Act  X  of  1865,  §  82. 
^nte  I  394. 

Ih)  Rameshwar  v.  Lachtni^  31  Cal.,  111. 

(♦)  Rabutty  v.  Sibchunderj  6  M.  I.  A.,  1 ;  Lukhee  v.  Gokool,  13  M.  I.  A.,  209 
S.  C,  3  B.  L.  R.  (P.  C),  67  ;  S.  C,  12  Suth.  (P.  C),  47 ;  Shutmhul  v.  S)ufwyk 
ram,  21.  A., 7,  14;  S.  C,  14  B.  L.  R.,  226;  BhagbuUiw.  Chowdry,2I.  A., 266; 
S.  ( '., 24  Suth.,  168 ;  Lakahmibaiv.  Hirabai,  11  Bom., 69 ;  affd.  p. 673 ;  Prosumno 
V.  Tarrucknathy  10  B.  L.  R.,  267  ;  S.  C,  Sub  nomine  ;  Tarucknathx.  Prosono^ 
19  Suth.,  48 ;  XoiZany  v.  Luchmee,  24  Suth.,  395;  Jeewun  v.  Mt.  Sonat  1 
N.-W.  P.,  66  ;  Punchoomoney  v.  Troyluckoo,  10  Cal,,  342,  ante  S§  396,  397. 

(k)  Sandial  v.  Maitland,  Fulton,  476.  See  Kumara  Aaima  v.  Kumara 
Krishna,  2  B.  L.  R.  (O.  C.  J.),  38;  Tagore  v.  Tagore,  4  B.  J..  R.  (O.  C.  J.),  198  ; 
•Jarman'8  Estate,  8  Ch.  D.,  684  ;  Ookul  Nath  v.  Issur  Lochun,  14  Cal.,  222; 
Anandrao  Vinayak  v.  Adminiatrator-Oeneral  of  Bombay,  20  Bom. ,  450.  As  to 
4>he  application  of  the  cuprea  doctrine  to  charities  in  India,  see  Mayor  of  Lyons 
V.  Advocate-General  of  Bengal,  3  I.  A.,  32;  S.  C,  1  Cal.,  303. 

{I)  Morricev.Bp.  of  Durham,  9  Ves.,  399,10  Ves.,  521,  followed  by  the 
Privy  Council  in  Bunchordat  v.  Parvatibai,  26  I.  A.,  71 ;  S.  C,  28  Bom.,  726, 
where  a  devise  to  Dharam  (religious  or  charitable  purposes)  was  held  void  for 
vagueness ;  Blair  v.  Duncan  (1902),  A.  C,  37.  So  a  direction  to  a  legatee  to  use 
the  money  for  Sara-Kam  (good  works)  was  held  void  for  uncertainty.  Bai 
Bapi  V.  Jamnad4u,  22  Bom.,  774  ;  Bai  Chadunbai  v.  Dadi,  26  Bom.,  632;  cf. 
Parbati  v.  Ram  Barun,  31  Cal.,  896.  A  bequest  to  "  Poor  relations,  dependento 
And  servants"  is  valid;   Afanorama  v.  Kaltcharavj  31  Cal.,  166. 
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in  case  of  maladministration  could  be  reformed  and  a  due 
administration  directed,  and  then  unless  the  subject  and 
objects  can  be  ascertained,  upon  principles  familiar  in 
other  cases,  it  must  be  decided  that  the  Court  can  neither 
reform  maladministration  nor  direct  a  due  administration.*' 
And  if  the  intention  of  the  testator  is  obviously  to  do 
something  that  is  illegal,  the  Court  will  not  put  a  non- 
natural  construction  upon  his  language,  so  as  to  turn  an 
illegal  into  a  legal  arrangement  (m).  The  result,  of  course, 
will  be  an  intestacy  as  to  so  much  of  the  property  as  has 
been  ineffectually  disposed  of,  and  the  residue  will  go  to 
the  heir-at-law,  however  positive  the  expression  of  the 
testator's  wish  may  have  been  that  he  should  not  take. 
The  estate  must  go  to  somebody,  and  there  is  no  one  to 
whom  it  can  go  except  the  heir-at-law.  As  Peacock,  C.  J.,  Diainheritanoe. 
said  in  the  Tagore  case,  "  A  mere  expression  in  a  will 
that  the  heir-at-law  shall  not  take  any  part  of  the  testator's 
estate  is  not  sufficient  to  disinherit  him,  without  a  valid 
gift  of  the  estate  to  some  one  else.  He  will  take  by 
descent,  and  by  his  right  of  inheritance,  whatever  is  not 
validly  disposed  of  by  the  will,  and  given  to  some  other 
person"  (n).  So  where  under  the  terms  of  the  will  the 
corpus  of  the  estate  is  not  to  vest  until  the  happening 
of  a  certain  event,  it  will  in  the  meantime  vest  in  the 
heir  and  his  heir  (o).  On  the  other  hand,  it  is  not  neces- 
sary that  a  will  should  contain  an  express  declaration  of  a 
testator's  desire  or  intention  to  disinherit  his  heirs,  if  there 
is  an  actual  and  complete  gift  to  some  other  person  capable 
of  taking  under  it  (p). 

(m)  Tagore  v.  Tagore,  9  B.  L.  R.,  407;  S.  C,  18  Snth.,  359;  per  Lord 
SelbomCy  5  App.  Ca.,  p.  719 ;  per  curiam,  10  I.  A.,  p.  69  ;  16  I.  A.,  p.  42.  See 
as  to  the  proper  interpretation  to  be  pat  upon  wills,  where  questions  of  remote- 
ness arise;  Arumugam  v.  Ammi  Ammall,  1  Mad.  H.  C,  400;  Bramamayi  v. 
Jages,  8  B.  L.  R.,  400;  Soudaminey  v.  Jogeah,  2  Cal.,  262;  Kherodomoney  v. 
Doorgamoney,  4  Cal.,  456;  Bam  Lall  Sett  v.  Kanai  Lai,  12  Cal.,  663,  ante 
§382. 

(n)  4  B.  L.  R.  {O.  C.  J.),  187 ;  S.  C,  on  appeal.  9  B.  L.  R.,  402 ;  3.  C,  18  Suth., 
869;  Promotho  v.  Badhika,  14  B.  L.  R.,  175;  Lalltibhai  v.  Mankuvarbai, 
2  Bom.,  488. 

(o)  Amulya  y.  Kalidae,  32  Gal.,  661. 

(p)  ProMnnno  v.  Tarrucknath,  10  B.  L.  R.,  267;  S.  C,  19  Suth.,  48,  dis- 
approving of  Booploll  V.  Mohima,  ih.,  271,  note. 
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A  devise  which  cannot  take  effect  at  all  is  as  if  it  had 
never  been  made.  Consequently  the  property  devised 
passes  to  the  heir.  The  rule  of  the  English  Common  law 
that  an  undisposed  of  residue  vests  in  the  executor  bene- 
ficially, does  not  apply  in  case  of  a  Hindu  will  (q).  The 
case  of  a  devise  to  a  class  of  persons,  which  fails  as  to 
some,  has  already  been  discussed  (§§  379 — 383).  Where 
a  testator  leaves  a  legacy  absolutely  as  regards  his  estate, 
but  restricts  the  mode  of  the  legatee's  enjoyment  to  secure 
certain  objects  for  the  benefit  of  the  legatee,  if  the  objects 
fail,  the  absolute  gift  prevails  (r). 

§  430.  As  possession  under  a  devise  is  not  necessary  to 
its  validity,  so  neither  is  it  necessary  that  the  legatee 
should  be  capable  of  assenting  to  it.  Therefore,  a  bequest 
in  favour  of  an  idiot  or  an  infant  will  be  valid.  And  so  it 
will  be  in  any  other  case,  although  the  legatee  would 
have  been  incapable  of  inheriting  from  some  personal 
disability  {s), 

§  431.  Under  the  combined  operation  of  the  Hindu 
Wills  Act  (XXI  of  1870),  §  2,  and  the  Probate  and 
Administration  Act  (V  of  1881),  §  154,  numerous  sections 
of  the  Indian  Succession  Act  (X  of  1865)  (t),  are  extended 
to  all  wills  and  codicils  made  by  any  Hindu,  Jain,  Sikh  or 
Buddhist,  on  or  after  the  1st  day  of  September  1870, 
within  the  territories  subject  to  the  Lieutenant-Governor 
of  Bengal,  or  the  local  limits  of  the  ordinary  original  civil 
jurisdiction  of  the  High  Courts  at  Madras  and  Bombay, 


iq)  Ante  §  426,  Lalluhhai  v.  Mankuvarbai,  2  Bom.,  3«8. 

(r)  AdminUtrator' General  of  Bengal  v.  Apcar,  3  Oal.,  553;  Raineshwar  v. 
Luchmi,  31  Cal.,  111.     See  Indian  Succeesion  Act,  §§  125,  126. 

(s)  Kooldehnarain  v.  Mt.  Wooina^  Marsh,  357. 

it)  The  fiections  so  extended  are  the  following:  46,  49,  ea)>acity  to  nuike, 
revoke  or  alter  a  will ;  48,  effect  of  fraud,  etc. ;  50, 51,  mode  of  execution  ;  67—60, 
or  revocation  or  revival ;  65,  witness  not  disqualified  by  intorest;  61  — 67,  82, 83, 
85.  88 — 98,  construction  of  will ;  99  -103,  void  bequests ;  106—106,  vesting  of 
1*'k:>(^i^8;  109,  110,  onerous;  111,  112,  contingent;  and  113  -124,  conditional 
1)«  qufstH ;  125—127,  bequests  with  directions*  as  to  application  or  enjoyment; 
128,  bequests  to  executor;  129—130,  specific;  and  137,  138,  demonstrative 
legacies;  139— 153,  ademption  ;  154—157,  liabilities  attaching  tolei^acies;  158 
general  bequests ;  159,  bequests  of  interest  or  produce ;  and  160—163,  of 
annuities  ;  164—166,  legacies  to  creditors  or  portioners ;  167 — 177,  election  ;  187, 
necessity  of  probate  for  executor  or  legatee.  See  also  as  to  the  Registration  and 
Deposit  of  Wills,  Act  Ul  of  1877,  §  40-46. 
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and  to  all  such  wills  and  codicils  made  outside  those 
territories  and  limits,  so  far  as  relates  to  immovable  pro- 
perty situate  within  such  territories  or  limits.  The 
primary  result  is  to  abolish  all  forms  of  wills  except  those 
written  and  attested  as  prescribed  by  the  Succession  Act. 
To  guard  against  the  dangers  which  might  arise  from  the 
application  to  persons  under  one  law  of  a  complicated 
series  of  provisions  intended  for  persons  governed  by  a 
wholly  different  law,  §  3  of  the  Hindu  Wills  Act  provides  saving  clause, 
that  nothing  in  the  Act  shall  authorise  a  testator  to 
bequeath  property  which  he  could  not  have  alienated  inter 
vivos,  or  to  deprive  any  persons  of  any  right  of  main- 
tenance of  which,  but  for  §  2  of  the  Act,  he  could  not 
deprive  them  by  will,  or  shall  affect  any  law  of  adoption 
or  intestate  succession,  or  shall  authorise  any  Hindu,  etc., 
to  create  in  property  any  interest  which  he  could  not  have 
created  before  the  first  of  September  1870.  Under  this 
last  clause  it  has  been  held  that  notwithstanding  the 
express  words  of  §  99  of  the  Succession  Act,  which  is  one 
of  those  extended  by  the  Wills  Act,  a  Hindu  cannot  make 
a  bequest  to  a  person  unborn  at  the  death,  but  bom 
between  that  date  and  the  termination  of  a  previous  estate 
after  which  his  interest  is  to  take  effect  (u). 

Act  I  of  1869,  §  13  also  contains  a  provision  requiring  wnis  of  Oudh 
wills  made  by  taluqdars  in  Oudh  in  certain  cases  to  be  ^^'^^d*"* 
executed  and  attested  three  months  before  the  death  of 
the    testator,  and    registered    within   one   month    after 
execution  (v). 

§  432.  The  Probate  and  Administration  Act  (V  of  1881)  Probate  and 

T         J  11  TT'     J         /    \  3  X    3  1       Administrafeion 

applies  to  all  Hmdus  (w)  and  persons  exempted  under  Act. 
§  332  of  the  Succession  Act,  no  matter  when  they  died,  but 
does  not  render  invalid  any  transfer  of  property  duly  made 
before  the  1st  of  April  1881  ;  but,  except  in  cases  to  which 

(m)  Alan ga moil jori  v.  Sonamoni^  8  CaL,  637. 

(v)  See  as  to  this  section  Ajvdkia  Buksh  v.  Mt.  Riikmin  Kuar^  111.  A.,  1 ; 
Saji  Abdul  v.  Munshi  Amir  Haidar^  111.  A.,  121 ;  Satrapa  v.  Hulas,  25  AH., 
121 ;  Act  X  of  1886. 

{w)  This  term    inclades  Jitine,  Bachehi  v.   Mahhan^  3  All.,  55  and  Sikhs 
Bhagwankuar  v.  Jogendra,  30  I.  A.,  249  ;  S.  C,  81  Gal.,  11. 

37 
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the  Hindu  Wills  Act  applies,  no  Court  beyond  the  limits  of 
the  towns  of  Calcutta,  Madras  and  Bombay,  and  the  terri- 
tories of  British  Burmah  shall  receive  applications  for 
probate  or  letters  of  administration  unless  authorised  by  the 
Local  Government  with  the  sanction  of  the  Governor- 
General  (x).  By  §  149  it  is  provided  that  nothing  in  the  Act 
shall  validate  any  testamentary  disposition  which  would 
otherwise  have  been  invalid ;  invalidate  any  such  disposi- 
tion which  would  otherwise  have  been  valid  ;  deprive  any 
person  of  any  right  of  maintenance  to  which  he  would 
otherwise  have  been  entitled  ;  or  affect  the  Administrator- 
General  of  Bengal,  Madras  or  Bombay. 
Estate  and  §  433.  Previous  to  the  Hindu  Wills  Act,  it  was  held  that 

^oStore!'  ^h®  executors  of  a  Hindu  did  not,  in  the  character  merely  of 
executors,  take  any  estate  properly  so  called,  in  the  property 
of  the  deceased  ; — or  in  other  words,  that  the  mere  nomi- 
nation of  executors,  though  followed  by  probate,  did  not  of 
itself  confer  any  estate  on  the  executor,  further  than  the 
estate  he  might  have  by  the  express  words  of  the  will,  or  as 
heir  of  the  testator.  The  grant  of  probate  or  letters  of 
administration  to  a  Hindu  took  effect  only  for  the  purpose 
of  recovering  debts  and  securing  debtors  paying  the  same, 
except  so  far  as  was  otherwise  provided  by  Act  XXVII 
of  1860  (y).  The  Hindu  Wills  Act  incorporated  §  179  of 
Act  X  of  1865  which  provided  that  **  the  executor  or 
administrator,  as  the  case  may  be,  of  a  deceased  person,  is 
his  legal  representative  for  all  purposes,  and  all  the  pro- 
perty of  the  deceased  vests  in  him.  '*  Also  §  187  which 
provides  that  no  right  as  executor  or  legatee  can  be  estab- 
lished in  any  Court  of  Justice  unless  probate  or  letters  of 
administration  shall  have  been  granted  (z).     The  Act  V 


(x)  The  High  Court  cannot  grant  probate  or  administration  testat-e  of  a  person 
who  did  not  either  die  or  leave  assets  within  the  limits  of  its  jurisdiction.  The 
will  of  Eosa  Learmouth,  24  Mad.,  121. 

(v)  Shaik  Moosa  v.  Sfieik  Essay  8  Bom.,  241,  p.  252 ;  Ardesir  v.  HirabcU^ 
ibid.,  474,  p.  479;  Lalluhhai  v.  AfanArui}0r6at,  2  Bom.,  p.  406;  Jugmehun- 
das  V.  Pallonjee,  22  Horn.,  1 ;  Surat  Chandra  v.  Bhupendra  Nath,  26  Cal.,  103 ; 
Amulya  v.  KalidaSy  32  (3al.,  661. 

{e)  This  section  is  not  incorporated  in  Act  V  of  1881.  Therefore  as  regards 
Hindu  Wills  prior  to  1st  September  1870  though  probate  may  be  granted,  it  is 
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of  1881  repeals  §  179  as  part  of  Act  XXI  of  1870  but  re- 
enacts  it  as  part  of  itself.  The  result  is  that  in  all  cases 
coming  within  the  Hindu  Wills  Act  or  the  Probate  Act, 
the  executor  or  administrator  as  such  is  the  legal  repre- 
sentative of  the  deceased,  and  statutory  owner  of  his  I 
property,  except  such  as  would  otherwise  have  passed  by  I 
survivorship  to  some  other  person  (a). 

not  necessary;  Krishna  Kinkur  v.  Fanchuram,  17  Cal., 272 ;  Kanhaiya  Lai  v. 
Munni^  IS  All.,  260.  Probate  cannot  be  refused  on  the  ground  that  the  will  is 
illegal  or  void.    Hormuaji  v.  Dhanbaijij  12  Bom.,  164. 

(a)  Act  V  of  1881,  §  4.  As  to  whether  a  creditor  can  apply  for  revocation  of 
probate,  see  Nilmoni  v.  Umanath^  10  I.  A.,  80.  As  to  wills  made  before  1st 
September  1870,  see  Krishna  Kinkur  v.  Bai  Mohun^  14  Cal.,  37.  As  to  probate 
of  will  made  out  of  India  by  a  person  who  is  not  a  British  subject,  see  Act  V  of 
1881,  $§  65,  66, 57.  As  to  Native  Christians  Act  VII  of  1901.  Bhanrao  Dadajirao 
V.  Lakshmibai,  20  Bom.,  607.  The  probate  of  a  Native  Court  requires  to  be 
supplemented  by  proper  proceedings  in  India.  Manasing  v.  Ahmed  Kunhi,  17 
Mad.,  14.  Probate  cannot  be  granted  by  mere  consent,  MonTnohini  v.  Banga, 
31  Cal.,  367 ;  nor  of  a  document  which  does  rot  deal  with  property,  but  merely 
appoints  a  manager  during  minority.     The  will  of  Bukhtawar  MuU,2d  Mad.,  133. 

As  to  the  liability  of  an  executor  de  son  tort,  see  Narayanasami  v.  Esa 
Abbayi,  28  Mad.,  351. 
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CHAPTEE  XII. 

RELIGIOUS   AND   CHARITABLE   ENDOWMENTS. 

Boiigious  gifts        §  434.  GiFTS  f Or  religious  and  charitable  puTposes  were 
faTourea.  naturally  favoured  by  the  Brahmans,  as  they  are  every- 

where by  the  priestly  class.  Sancha  lays  down  the  general 
principle  that  "  wealth  was  conferred  for  the  sake  of 
defraying  sacrifices  "  (a).  Gifts  for  religious  purposes  are 
made  by  Katyayana  an  exception  to  the  rule  that  gifts  are 
void  when  made  by  a  man  who  is  aflSicted  with  disease 
and  the  like,  and  he  says  that,  if  the  donor  dies  without 
giving  effect  to  his  intention,  his  son  shall  be  compelled  to 
deliver  it  (b).  This  is  an  exception  to  the  rule  that  a  gift 
is  invalid  without  delivery  of  possession.  The  Bengal 
pundits  state  that  this  principle  applies  even  against  a  son 
under  the  Mitakshara  law,  though  his  assent  would  be 
indispensable  if  the  gift  was  for  a  secular  object ;  they 
seem,  however,  to  limit  the  application  of  the  rule  to 
a  gift  of  a  small  portion  of  the  land  (c).  Similarly,  in  the 
N.-W.  Provinces,  the  Court  affirmed  the  right  of  a  father, 
even  without  his  son's  consent,  to  make  a  permanent 
alienation  of  part  of  the  ancestral  property  as  provision  for 
a  family  idol,  provided  the  grant  was  made  bond  fide,  and 
not  with  an  intention  to  injure  the  son  (d).  In  Western 
India  grants  of  this  nature  have  been  held  valid;  even 
when  made  by  a  widow,  of  land  which  descended  to  her 
from  her  husband,  and  to  the  prejudice  of  her  husband's 
male  heirs  (e).     And  so  a  grant  by  a  man  to  his  family 

(a)  3  Dig.,  484. 

(b)  2  Dig.,  96.     See  Mami,  ix.,  323;  Vyasa,  2  Dig.,  189;  Mitakshara,  i.,  1, 
§  27,  32. 

(c)  See  futwah,  Gopal  Chand  v.  Babu  Kunwar,  5  S.  D.,  24  (29) ;  Mitakshara, 
i.,  1,  §  28. 

{d)  Baghunath  v.  Oobind,  8  All.,  76. 

(e)  Jugjeevun  v.  Deosunkur,  1  Bor.,  894  [436]  ;  Kupoor  v.  Sevukram^  ti.,  406 
[448]  ;  but  see  UmbaahunJcer  v.  Tooljaram,  1  Bor.,  400  [442]  ;  Muhalukmee  v. 
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priests,  to  take  effect  after  the  life  estate  of  his  widow, 
was  decided  to  be  good  (/). 

§  435.  The  principle  that  such  gifts  can  be  enforced  Effected  by  will, 
against  the  donor's  heirs  would  naturally  slide  into  a  prac- 
tice of  making  them  by  will  (§  405).  It  is  probable  that 
as  Brahmanical  acuteness  favoured  family  partition  as  a 
means  of  multiplying  family  ceremonies,  so  it  fostered  the 
testamentary  power  as  a  mode  of  directing  property  to 
religious  uses,  at  a  time  when  the  owner  was  becoming 
indifferent  to  its  secular  application.  Many  of  the  wills  held 
valid  in  the  Supreme  Court  of  Calcutta  have  been  remark- 
able for  the  large  amounts  they  disposed  of  for  religious 
purposes  (g).  In  one  case  arising  out  of  GokuUhunder 
Corformalis  will,  where  practically  the  whole  property  had 
been  assigned  for  the  use  of  an  idol,  the  Court  declared 
the  will  proved,  but  wholly  inoperative,  except  as  regards 
a  legacy  to  the  stepmother  of  the  testator  (h).  Sir  F.  Mac- 
Naghten  suggests  that  the  will  might  properly  have  been 
cancelled  as,  upon  its  face,  the  production  of  a  madman. 
No  reason  can  be  offered  why  such  a  will  should  be  set 
aside  in  Bengal,  merely  because  the  whole  property  was 
devoted  to  religious  objects.  In  the  case  of  Badhabullubh 
Tagore  v.  Gopeemohun  Tagare,  which  was  decided  in  Cal- 
cutta the  very  next  year  (1811),  the  right  of  a  Hindu  so  to 
apply  the  whole  of  his  property,  seems  to  have  been 
admitted  (i). 

§  436.  The  English  law,  which  forbids  bequests  for  SaperBtitious 
superstitious  uses,  does  not  apply  to  grants  of  this  character  bidden  * '°' 
in  India,  even  in  the  Presidency  towns  (i),  and  such  gi-ants 


Kripashookul,  2  Bor.,  610  [557j  ;  Ramanund  v.  i2amArM«^n,2  M.  Dig.,  futwah, 
at  p.  117.     See.  too.  post  §  633. 

(/)  Keshoor  v.  Mt.  Bamkoomvar,  2  Bor.,  314  [345]. 

{g)  P.  MacN.,  323,  331,  336—347,  349,  350,  371  ;  Bamtorioo  v.  Bamgopal, 
1  Kn.,  246.  The  same  thing  wub  remarked  by  Sir  Thomas  Strange  as  a  feature 
in  the  wills  made  by  Hindus  in  Madraa.     2  Stra.  U.  L.,  463. 

{k)  P.  MacN.,  320,  App.  58. 

(t)  P.  MacN.,  335. 

(*)  Das  Merces  v.  Cones,  2  Hyde,  65 ;  Andrews  v.  Joakim,  2  B.  L.  R.  (O.  C.  J.), 
148 ;  Judah  v.  JudaJi,  5  B.  L.  R.,  433 ;  KhusaXchand  v.  Mahadevgiri,  12  Bom. 
H.  C,  214 ;  Bupa  Jagshet  v.  Krishnaji,  9  Bom.,  169. 
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Colnurable  reli- 
gioQB  endow- 
ment. 


have  been  repeatedly  enforced  by  the  Privy  Council  (0. 
Nor  are  they  invalid  for  transgressing  against  the  rule 
which  forbids  the  creation  of  perpetuities.  "It  being 
nor  perpetuities,  assumed  to  be  a  principle  of  Hindu  law  that  a  gift  can  be 
made  to  an  idol,  which  is  a  caput  mortuum,  and  incapable 
of  alienating,  you  cannot  break  in  upon  that  principle  by 
engrafting  upon  it  the  English  law  of  perpetuities  *'  (m). 
In  fact  both  the  cases  in  which  the  Bengal  High  Court  in 
1869  set  aside  the  will  as  creating  secular  estates  of  a 
perpetual  nature,  contained  devises  of  an  equally  perpetual 
nature  in  favour  of  idols,  which  were  supported  (n).  But 
where  a  will,  under  the  form  of  a  devise  for  religious 
purposes,  really  gives  the  beneficial  interest  to  the  devisees, 
subject  merely  to  a  trust  for  the  performance  of  the 
religious  purposes,  it  will  be  governed  by  the  ordinary 
Hindu  law.  Any  provisions  for  perpetual  descent,  and 
for  restraining  alienation,  will,  therefore,  be  void.  The 
result  will  be  to  set  aside  the  will,  as  regards  the  descent 
of  the  property,  leaving  the  heirs-at-law  liable  to  keep  up 
the  idols,  and  defray  the  proper  expenses  of  the  worship  (o). 
A  fortiori  will  this  rule  apply,  where  the  estate  created  is 
in  its  nature  secular,  though  the  motive  for  creating  it  is 
religious  (p), 

§  437.  As  an  idol  cannot  itself  hold  lands,  the  practice 
is  to  vest  the  lands  in  a  trustee  for  the  religious  purposes, 
or  to  impose  upon  the  holder  of  the  lands  a  trust  to  defray 
the  expenses  of  the  worship  (g).     Sometimes  the  donor  is 

{I)  Bamtonoo  v.  Hamgopal,  1  Kn.,  245 ;  Jewun  v.  Shah  Kubeerood-deen, 
2  M.  I.  A.,  890;  S.  C,  6  Suth.  (P.  C),  3;  Sonaiun  Bysack  v.  JugguUoondret, 
8  M.  I.  A.,  66  ;  Juggutmohini  v.  Mt.  Sokheemoney,  14  M  I.  A.,  289  ;  S.  C,  10 
B.  L.  R.,  19 ;  S.  C,  17  Snth.,  41. 

(m)  Per  Markhy^  J.,  Kumara  Aseme  v. Kumara Krishna, 2  B.  L. U.  (O.  C.  J.), 
p.  47.  See  as  to  the  application  of  the  rule  to  cases  not  under  Hindu  law, 
Fatma  Bihi  v.  Advocate-Oeneral,  Bombay^  6  Bom.,  42 ;  Limji  v.  Bapuji,  H 
Bom.,  441.  The  idol  itself  must  have  come  into  existence  or  the  gift  will  be 
invalid.  Nogendra  v.  Benoy,  80  Cal.,  521  ;  Rojomoyee  v.  Troylukho,  29 Cal.,  260. 

(n)  Tagore  v.  Tagore,  4  B.  L.  R.  (O.  C.  J.),  103,  in  the  P.  C,  9  B.  L.  R.,  377; 
S.  C,  18  Suth  ,  359 ;  KrUhnaramani  v.  Ananda,  4  B.  L.  R.  (O.  C.  J.),  231 ; 
Brqjoaoondery  v.  Luchmee  KoonwareCy  15  B.  L.  R.  (P.  C),  176,  note. 

(o)    Promotho  v.  Badhika,  14  B.  L.  R.,  176 ;  Phate  v.  Damoodar,  3  Bom.,  84. 

{p)  Anantha  v.  Nagamuthu,  4  Mad.,  200. 

iq)  See  futwah  in  Kounla  Kant  v.  Bam  Huree,  4  S.  D.,  196  (247).  It  is  said 
however,  that  a  trust  is  not  required  for  this  purpose.  Manohur  Qanesh  v* 
Lakhmwam,  12  Bom.,  p.  263 ;  Bhuggobuthy  v.  Oooroo  Prosonno^  25  Cal.,  112' 
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himself  the  trustee.  Such  a  trust  is,  of  course,  valid,  if 
perfectly  created,  though,  being  voluntary,  the  donor 
cannot  be  compelled  to  carry  it  out  if  he  has  left  it  imper- 
fect (r).  But  the  effect  of  the  transaction  will  differ 
materially,  according  as  the  property  is  absolutely  given  for 
the  religious  object,  or  merely  burthened  with  a  trust 
for  its  support.  And  there  will  be  a  further  difference 
where  the  trust  is  only  an  apparent,  and  not  a  real  one, 
and  where  it  creates  no  rights  in  anyone  except  the 
holder  of  the  fund  {s). 

§  438.  The  last  case  arises  where  the  founder  applies  Trust  imperfect, 
his  own  property  to  the  creation  of  a  pagoda,  or  any  other 
religious  or  charitable  foundation,  keeping  the  property 
itself,  and  the  control  over  it,  absolutely  in  his  own  hands. 
The  community  may  be  greatly  benefited  by  this  arrange- 
ment, so  long  as  it  lasts,  but  its  continuance  is  entirely  at 
his  own  pleasure.  It  is  like  a  private  chapel  in  a  gentle- 
man*8park,  and  the  fact  that  the  public  have  been  permitted 
to  resort  to  it,  will  not  prevent  its  being  closed,  or  pulled 
down,  provided  there  has  been  no  dedication  of  it  to  the 
public.  It  will  pass  equally  unencumbered  to  his  heirs, 
or  to  his  assignees  in  insolvency.  He  may  diminish  the 
funds  so  appropriated  at  pleasure,  or  absolutely  cease  to 
apply  them  to  the  purpose  at  all  (t).  In  short,  the 
character  of  the  property  will  remain  unchanged,  and  its 
application  will  be  at  his  own  discretion. 

Another  state  of  things  arises  where  land  or  other  pro-  Property  heia 
perty  is  held  in  beneficial  ownership,  subject  merely  to  a  ""^®'  *^*** 
trust  as  to  part  of  the  income,  for  the  support  of  some 
religious  endowment.     Here  again  the  land  descends  and 

The  possession  and  nianaKeinent  of  the  property  of  the  idol,  and  the  right  to  sue 
m  ve&pect  of  it,  nre  vested  in  the  Bebait,  Jagindra  v.  Hemanta,  81  I.  A.,  203  ; 
S.  C.  32Cal.,  129. 

(r)  See  Lewin,  Trusts,  p.  61. 

(s)  Ace.  per  curiam.  11  All.,  pp.  22-27. 

it)  Howard  v.  Pestonji,  Perrv,  O.C.,535;  \ enkatacheUamiah  v.  P.  Narain- 
apah,  Mad.  Dec.  of  lb63,  104  ;  S.  C,  Mad.  Dec.  of  1864. 100 ;  Chtmmanihattiw 
Meyeiie,  Mad.  Dec.  of  1862,  90;  2  W.  MacN.,  103 ;  Brojosoondery  v.  Luchmee 
Koonwaree,  in  the  P.  C,  16  B.  L.  R.,  176  (note);  S.  C.,20  Suth.,  95;  Delrooi  v. 
Nawab  Syud,  15  B.  L.  R.,  167,  affirmed  in  P.  C,  3  Cal.,  324;  Sub  nmmne, 
Athgar  v.  Delroos. 
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is  alienable,  and  partible  (w),  in  the  ordinary  way,  the 
only  difference  being  that  it  passes  with  the  charge  upon 
it  (v).  The  same  rule  would  apply  where  the  owner 
retained  the  property  in  himself,  but  granted  the  commu- 
nity or  part  of  the  community  an  easement  over  it  for 
certain  specified  purposes  (w). 

The  remaining  case  is  the  one  first  named,  where  the 
whole  property  is  devoted,  absolutely  and  in  perpetuity,  to 
the  religious  purposes.  Here  the  trustee  has  no  beneficial 
interest  in  the  property,  beyond  what  he  is  given  by  the 
express  terms  of  the  trust  (x).  He  cannot  encumber  or 
dispose  of  it  for  his  own  personal  benefit,  nor  can  it  be 
taken  in  execution  for  his  personal  debt.  But  he  may 
do  any  act  which  is  necessary  or  beneficial,  in  the  same 
manner  and  to  the  same  degree  as  would  be  allowable  in  the 
case  of  the  manager  of  an  infant  heir.  He  may,  within 
those  limits,  incur  debts,  mortgage  and  alien  the  property, 
andbinditby  judgments  properly  obtained  against  him  (y). 
And  he  may  lease  out  the  property  in  the  usual  manner, 
but  he  cannot  create  any  other  than  proper  derivative 
tenures  and  estates  conformable  to  usage ;  nor  can  he 
make  a  lease,  or  any  other  arrangement  which  will  bind 


(«)  Bam  Coomar  v.  Jogender^  4  Cal.,  56;  Suppammal  v.  Collector  of  Tanjorty 
12  Mad..  387,  p.  391. 

(v)  Maliatab  v.  Mtrdad,  5  S.  D.,  268  (313),  approved  by  Privy  Council,  15 
B.  L.  R.,  p.  178;  sup.  note  it)  Futtoo  v.  Bhurrut,  10  Suth.,  299;  Basoo  v. 
Kishun^  13  Suth.,  200;  Sonotiin  Bysack  v.  Juggutaooiidree,^  A.  1.  A.,  66; 
Sheikh  Mahomed  v.  Amarchand,  17  I.  A.,  28;  S.  C,  17  Cal.,  49b;  Jagindra 
V.  Hemanta  31  I.  A.,  p.  209 ;  S   C,  32  Cal.,  129. 

{w)  Jaggamoni  v.  Nilmoni.  9  Cal.,  75. 

(a;>  As  to  the  cases  in  which  the  manager  or  head  of  a  religious  endowment 
has,  or  has  not  a  beneRciai  intercut  in  its  funds  or  offerings,  see  Sathianama  v. 
Saravatiabagif  18  I^lad.,  266  ;  Girijanand  v.  Sailajanand,  23  Cal.,  645.  The 
position  and  powers  of  the  swami  of  a  mutt  were  elaborately  discussed  in  the 
case  of  Vidi/apurna  v.  Vidyanidhi,  27  Mad.,  436. 

iy)  Prosunno  v.  (?o/a6,  2  I.  A..  145 ;  S.  ('.,  14  B.  L.  R.,  450;  Kenwur  w 
Bamchunder,  4  I.  A.,  52,  p.  62  ;  S.  C,  2  Cal.,  341 ;  Kalett  Churn  v.  Bungshee^ 
15  Suth.,  339  ;  Khusalchand  v.  Mahadevgiri,  12  Bom.  H.  C,  214;  Fegredo  v. 
Mahomed,  \b  Suth.,  75;  Sliunkar  Bharati  v.  Venkapa  Naik,9  Bom.,  422; 
BUhen  Chand  v.  Syed  Naihr,  lo  I.  A.,  1  ;  S.  C,  15  Cal.,  329 ;  Parsotam  v. 
Datgir,  25  All.,  296.  In  Bombay  it  has  been  held  that  although  the  rents  of  a 
religious  endowment  may  be  alienated,  the  corpus  of  the  property  is  absolutelv 
inalienable  ;  Narayan  v.  Chiniaman,  6  Bom.,  893 ;  ColUctor  of  Thana  v.  Ban, 
6  Bom.,  646;  Shri  Oancsh  v.  Keshavrav,  15  Bom.,  625.  Ace.  Naltayappav. 
Ambalavana,  27  Mad.,  166.  As  to  act  done  by  de  facto  manager,  see  Saminatha 
V.  Puroshottama,  16  Mad.,  &l  \  Kasim  Saiba  \.  Sudhindhra,  18  Mad.,  369; 
Banialingam  v.  Vythilingam,  20  I.  A.,  160 ;  S.  C,  16  Mad.,  490. 
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his  successor,  unless  the  neftjessity  for  the  transaction  is 
completely  established  {z), 

k  439.  The  devolution  of  the  trust,  upon  the  death  or  Devolution  of 
default  of  each  trustee,  depends  upon  the  terms  upon  which 
it  was  created,  or  the  usage  of  each  particular  institution, 
where  no  express  trust-deed  exists  (a).  Where  nothing  is 
said  in  the  grant  as  to  the  succession,  the  right  of 
management  passes  by  inheritance  to  the  natural  heirs 
of  the  donee,  according  to  the  rule,  that  a  grant  without 
words  of  limitation  conveys  an  estate  of  inheritance  (6). 
The  property  passes  with  the  office,  and  neither  it  nor 
the  management  is  divisible  among  the  members  of  the 
family  (c).  Where  no  other  arrangement  or  usage  exists, 
the  management  may  be  held  in  turns  by  the  several 
heirs  (d).  Sometimes  the  constitution  of  the  body  vests 
the  management  in  several,  as  representing  different 
interests,  or  as  a  check  upon  each  other,  and  any  act 


{z)  Radhahnllabh  v.  Jnggutchuiidery  4  S.  D.,  151  (192);  Shibessouree  v. 
Mothooravath,  13  M.  I.  A.,  270;  S.  C,  13  Siith.  (P.  C),  lb;  Jiiggessur  v.  Roodro, 
12  Suth.,  299  ;  Tahbonnissa  v.  Koomar,  15  Suih.,  228  ;  Arnitn  v.  Jugguruath^ 
18  Suth.,  439  ;  Mohunt  Bnrm  v.  Khashee,  20  Suth.,  471 ;  Bunwaree  v.  Madden, 
21  Sutli.,  41 ;  Ramchandra  Shankarbava  v.  Kanhinath,  19  liom.,  271 ;  Prosonno 
Kumar  v.  Saroda  Prosonnc.  22  Cal.,  989.  Where  an  unlawful  alienation  has 
been  made  by  a  trustee  of  a  religious  endowment  the  statute  of  limitation  b^^gins 
to  run  from  the  appointment  of  his  successor.  Mahomed  v.  Ganavati,  13  Mad., 
277;  Vedapurafh  v.  VaUabha.ib.,402;  Sathianamax.  Saravanahagi,  18  Mad., 
266  ;  the  necessity  for  a  permanent  lease  may  be  inferred  from  long  and  undis- 
turbed possession  under  it.  Chockalingam  v.  Mayandi,  19  Mad.,  486; 
Narasimha  v.  Gopala,  28  Mad.,  391. 

(n)  Greodhnree  v.  Nundkiahore,  Marsh.,  573  ;  affd.,  II  M.  I.  A.,  428  ;  S.  C, 

8  Suth.  (P.  C),  25  ;  Mvttu  Rafnalinga  v.  Perianayagum,  J  I.  A.,  209 ;  Janoki 
V.  Gopal,  10  I.  A.,  32  ;  S.  C,  9  Cal.,  766  ;  Genda  v.  Chatar,  13  I  A.,  100,  9  All., 
1;  Appasami  v.  Kagappa,  7  Ma.d.f  499;  Rangachariar  v.  Yegna  Dikshatur, 
3  Mad.,  524. 

(d)  Chutter  Sein'acasc,  1  S.  D.,  18  (239) ;  Venkatachellamiah  v.  P.  Narain- 
apah.  Mad.   Dec.  of  1853,  104.     See  Tagare  case,  4  B.  L.  R.  (O.  C.  J.),  1«2; 

9  B.  L.  R.  (P.  C),  395 ;  S.  C,  l6  Suth.,  359  ;  per  curiam,  9  Cal.,  p  79  ;  Nanabhai 
V.  Shriman  Goswami.  12  Bom.,  331 ;  Gnanasambanda  v.  Velu  Pandaram ,  27 
I.  A.,  p.  69;  S.  C,  23  Mad.  As  to  escheat  to  Crown,  see  Secretary  of  State  v. 
Haihatrao,  26  Bom.,  276. 

(r)  Jaafarv.  Aji,  2  Mad.  H.  C,  19;  KiiTnarasami  v.  Ramalinga^  Mad.  Doc. 
of  I860,  261. 

(d)  Nubkissen  v.  Hurriachunder^  2  M.  Dig.,  146.  See  Anundmoyee  v.  Boy- 
kantnath.  8  Suth.,  193  ;  Ramsoondur  v.  Taruck,  19  Suth.,  28  ;  Mitta  Kuvth'v. 
Neerunjun,  14  B.  L.  R.,  166  ;  S.C.,  22  Suth.,  437  ;  Mancharam\.  Pranshankar, 
6  Bora  ,  298.  There  is  nothing  to  prevent  a  female  being  manager.  See  Moottoo 
Meenatchy  v.  Villoo,  Mad.  Dec.  of  1868,  136;  Joy  Deb  Surmah  v.  Huroputty, 
16  Suth.,  2B2  See  Husmin  Beebee  v.  Huasain  Sherif,  4  Mad.  H.  C,  23; 
Punjab  Customs,  86 ;  unless  the  actual  discharge  of  spiritual  duties  is  required  ; 
Mujavar  v.  Hussain,  3  Mad.,  93.  Special  custom  is  necessary,  Janokee  v. 
Gopaul,  2  CaU  ^5;  affd.,  lOI.  A.,  32;  S.  C,  9  Cal.,  766. 
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which  alters  such  a  constitution  would  be  invalid  (e). 
Where  the  head  of  a  religious  institution  is  bound  to 
celibacy,  it  is  frequently  the  usage  that  he  nominates 
his  successor  by  appointment  during  his  own  lifetime, 
or  by  will  (/).  Sometimes  this  nomination  requires  con- 
firmation by  the  members  of  the  religious  body.  Some- 
times the  right  of  election  is  vested  in  them  (g).  In  no 
case  can  the  trustee  sell  or  lease  the  right  of  management, 
though  coupled  with  the  obligation  to  manage  in  conform- 
ity with  the  trusts  annexed  thereto  (A),  nor  is  the  right 
saleable  in  execution  under  a  decree  (i).  It  has,  however, 
been  held  in  Bombay  that  there  is  no  objection  to  an 
alienation  of  a  religious  office,  made  in  favour  of  a  person 
standing  in  the  line  of  succession,  and  not  disqualified  by 
personal  unfitness.  Such  an  alienation  is  in  fact  little  more 
than  a  renunciation  of  the  right  to  hold  the  office  {k) .     But, 

1  imagine,  that  even  in  such  a  case,  the  Court  might  refuse 
to  ratify  the  transaction,  if  it  appeared  to  have  been 
actuated  by  improper  motives.  The  same  rule  applies 
to  the  sale  of  religious  offices  (Z).  It  has  been  decided  in 
Calcutta  that  a  private  endowment  of  a  family  idol  maybe 
transferred  to  another  family,  the  idol  being  a  part  of  the 
gift  and  the  property  continuing  to  be  appropriated  to  its 
benefit  as  before  (m). 

{e)  Rajah  Vurmah  v.  Ravi  Vunnah,  4  I.  A.,  76;  S.  ().,  1  Mad.,  235.  S*!« 
Teramath  v.  Lakshmi,  6  Mad.,  270.  A  fluctuating  community  of  person^  may 
be  the  managers  of  nil  endowments,  Secy,  of  State  v.  Haibatrao^  28  Bom.,  276. 

(/)  Hoogly  v.  Kishnanundy  S.  D.  of  1B48,  253;  Soobramanepa  v.  Aroomooga^ 
Mad.  Dec.  of  1858,  33;  Grcedharee  \  Nundkishore,  11  M.  I.  A.,  406;  S,  C, 
8  Suth.  (P.  C),  25;  Trimbakpuri  v.  Oangabai,  11  Bom.,  514;  Ramaiinaam 
V.  Vythilingam,  -0  I.  A.,  160;  S.  C,  16  Mad.,  490;  Annasamiw  Ramakrishna^ 
24  Mad.,  219. 

ig)  Mohunt  Oopalv.  Kerparam,  S.  D.  of  1860,  250;  Narain  v.  Brindttbun^ 

2  S.  D.  161  (192);  Oossain  v.  BissessuVy  19  Sntb.,  216;  Madk,»  ▼.  Kamta, 
1  All.,  639. 

{h)  liajah  Vurmah  v.  Rati  Vurmah,  4  I.  A.,  76;  S.  C,  I  Mwl..  2^.  over- 
ruling Rngunada  v.  Chinnappa,  4  Mod.,  Rev.  Reg,  109;  Rama  Varma  v. 
Raman.  Nair,  5  Mad.,  89  ;  Kannan  v.  Nilakundau,  7  Mad.,  337 ;  LakshmoMa' 
awaini  v.  Rnngamma,  26  Mad.,  81  ;  SarkumAbuw.  Rahaman  Duksh^2^  Cal., 
83  ;  Gnanasambanda  v.  Velu  Pandaranty  27  I  A.,  p.  69 ;  S.  C,  23  Mad. 

(t)  Durga  v.  Chanchal,  4  All.,  SI ;  Raiaram  v.  Ganenh.  23  Bom.,  131. 

(A)  Sitaramhhal  v.  Sitaram,  6  Bom.  H.  C.  (A.  ('.  J.),  260;  Mancharam  r. 
Pranshankar,  6  Bom.,  298;  Annasami  v.  Ramakrishna,  24  Mad.,  219. 

{I)  Kuppa  v.  Doraaami,  6  Mad.,  76;  Naraaimma  v.  Anantha^  4  Mad.,  391 ; 
Juggernnth  Roy  v.  Perahad  Surmah,  7  Suth.,  266;  Dubo  Miaaer  v.  Snnityas, 
6  B.  L  R.,  617;  Narayana  v.  Ranga,  16  Mad.,  183. 

(m)  Khtttur  Chunder  v.  Hari  Daa,  17  Cal.,  667. 
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§  440.  Unless  the  founder  has  reserved  to  himself  some  Pounder's 
special  powers  of  supervision,  removal,  or  nomination, 
neither  he  nor  his  heirs  have  any  greater  power  in  this  res- 
pect than  any  other  person  who  is  interested  in  the  trust  (n). 
And  such  powers,  when  reserved,  must  be  strictly 
followed  (o).  But  where  the  succession  to  the  office  of 
trustee  has  wholly  failed,  it  has  been  held  that  the  right 
of  management  reverts  to  the  heirs  of  the  founder  {p). 
Where  no  trust  has  been  created,  the  law  will  vest  the 
trust  in  the  founder  and  his  heirs,  unless  there  has  been 
some  usage  or  course  of  dealing  which  points  to  a  different 
mode  of  devolution  (q). 

k  trust  for  religious  purposes,  if  once  lawfully  and  com-  Trust  irre-^ 
pletely  created,  is  of  course  irrevocable  (r).  The  beneficial 
ownership  cannot,  under  any  circumstances,  revert  to  the 
founder  or  his  family.  If  any  failure  in  the  objects  of  the 
trusts  takes  place,  the  only  suit  which  he  can  bring  is  to 
have  the  funds  applied  to  their  original  purpose,  or  to  one 
of  a  similar  character  (s).  If  necessary  the  Court  will 
direct  that  a  scheme  should  be  prepared  for  the  future 
management  in  the  altered  circumstances  (t). 


(n)  Teertaruppa  v.  Soonderajien,  Mai.  Dec.  of  1851,  57;  Lutchmee  v. 
Bookmanee,  Mad.  Dec.  of  1R57,  152;  2  W.  MacN.,  102. 

(o)  Advocate-General  v.  Fatima,  9  Bom.  H.  C  19. 

(p)  Jai  Bansi  v.  Ckattar,  5  B.  L.  R.,  181 ;  S.  C.  13  Suth.,  396;  Sub  nomine, 
Peet  KooHwar  v.  Chuttur  :  but  see  Act  XX  of  1863  (Native  ReligiouB  Endow- 
ments), PJwte  V.  Damodar,  3  Bom.,  84 ;  Hori  Dasi  v.  Secretary  of  StatCy  5  Cal ., 
228. 

(«7)  Oossnwee  v.  Ruman  LoUjee,  16  I.  A.,  137;  S.  C,  17  Cal.,  .S;  Jagannath 
Prasad  v.  Runjii  Singh,  25  Cal.,  354;  Sheoratan  v.  Bam  Parganh,  18  All.,  227. 

(r)  Juggutmohiiii  v.  Sokheemoney,  14  M.  I.  A.,  289;  S.  C,  10  B.  L.  R.,  19 ; 
S.  C,  17  Suth.,  41 ;  Punjab  Customs,  92. 

(«)  Mohesh  Chunder  v.  Koylash,  11  Suth.,  443;  Reasut  v.  Abbott,  12  Suth., 
132:  Nam  Narain  v.  Ramoon.  23  Suth.,  76;  Attorney ■  General  \.  Brodie,  4 
M.  I.  A..  190;  Mayor  of  Lyons  V.  Advocate-General  of  Bengal.  S  I.  A.,  32;  S.  C. 
26  Suth.,  1.  See  Act  XX  of  1863,  Panchcowrie  v.  Chumsoolall,  3  Cal.,  563; 
Brojomohun  v.  Hurrolall,  5  Cal.,  700;  Hemanginiw  Nobin  C/?onrf, 8  Cal..  7S8; 
see  as  to  suits  by  devotees  or  others  interested  in  Religious  trust;  Radhobai  v. 
Chimnaji,  3  Bom.,  27;  Dhadpkale  v.  Gurav,  6  Bom.,  122.  A=*  to  suits  by  or 
with  the  permission  of  the  Advocate-General,  see  Civil  Procedure  Code,  X  of 
1877,  §  539;  XIV  of  18b2,  §  o39.  A.s  to  suits  for  the  removal  of  the  trustee  on 
the  ground  of  improper  conduct,  see  Mohun  v.  Lutchmun,  6  Cal.,  II  ; 
Thandvaraya  v.  Subbayyar,  28  Mad.,  483. 

{t)  Afanohar  Ganesh'v.  Lakhmiram,  12  Bom,,  247;  affd.,  Ch^taial  Lakhmi- 
rani  v.  Manohar  Ganesh,  26  I.  A.,  199;  S.  C,  24  Bom.,  50;  Prayag  Doss  v. 
Tirumala,  28  Mad.,  319. 
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CHAPTEE  XIII. 

BENAMI    TRANSACTIONS. 

Origin  of  §  441.  There  probably  is  no  country  in  the  world  except 

nami.  India,  where  it  would  be  necessary  to  write  a  chapter  "  On 

the  practice  of  putting  property  into  a  false  name.*'  Yet 
this  is  the  literal  explanation  of  a  benami  transaction,  and 
such  transactions  are  so  common  as  to  have  given  rise  to  a 
very  considerable  body  of  decisions.  Sir  George  Campbell 
says  of  the  benami  system  :  **  The  most  respectable  man 
feels  that  if  he  has  not  need  to  cheat  anyone  at  present, 
he  may  some  day  have  occasion  to  do  so,  and  it  is  the 
custom  of  the  country.  So  he  puts  his  estate  in  the  name 
of  his  wife's  grandmother,  under  a  secret  trust.  If  he  is 
pressed  by  creditors  or  by  opposing  suitors,  it  is  not  his. 
If  his  wife's  grandmother  plays  him  false,  he  brings  a  suit 
to  declare  the  trust  "  (a).  In  many  cases,  however,  the 
object  of  masking  the  real  ownership  was  not  to  prepare 
the  means  of  future  fraud,  but  to  avoid  personal  annoyance 
and  oppression  by  providing  an  ostensible  owner  who  might 
appear  in  Court,  and  before  the  Government  officials,  to 
represent  the  estate.  In  some  instances  the  practice  can 
only  be  accounted  for  by  that  mysterious  desire  which 
exists  in  the  native  mind,  to  make  every  transaction  seem 
different  from  what  it  really  is.  Whatever  be  the  origin 
of  it,  the  custom  of  vesting  property  in  a  fictitious  owner, 
known  as  the  benamidar,  has  been  long  since  recognized 
by  the  Courts  of  India,  and  by  the  Privy  Council.  Even 
the  familiar  principle  that  a  tenant  cannot  dispute  his  land- 
lord's title  has  been  made  to  yield  to  its  influence.  A  tenant, 
when  sued  for  rent  due  to  his  lessor,  has  been  allowed  to 

(a)  Systems  of  Land  Tenure,  181. 
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prove  that  the  person  from  whom,  nominally,  he  accepted  Tcnanovno 
a  lease,  was  only  a  benamidar  for  a  third  person,  to  whom  ^*  °^^ ' 
the  rent  was  really  due  (b).  And,  conversely,  where  a  land- 
lord had  accepted  rent  continuously  from  persons  in  whose 
name  a  lease  had  been  taken  for  the  benefit  of  their 
husbands,  when  the  benamidars  were  unable  to  pay,  he  was 
allowed  to  sue  the  persons  really  interested  in  the  lease  (c). 

§  442.  Of  course  the  law  of  benami  is  in  no  sense  a  Principles  of 
branch  of  Hindu  law.  It  is  merely  a  deduction  from  the  ®'**°"' 
well-known  principle  of  equity,  that  where  there  is  a  pur- 
chase by  A  in  the  name  of  B,  there  is  a  resulting  trust  of 
the  whole  to  A  ;  and  that  where  there  is  a  voluntary  convey- 
ance by  A  to  B,  and  no  trust  is  declared,  or  only  a  trust 
as  to  part,  there  is  a  similar  resulting  trust  in  favour  of  the 
grantor  as  to  the  whole,  or  as  to  the  residue,  as  the  case 
may  be,  unless  it  can  be  made  out  that  an  actual  gift  was 
intended  (d).  In  the  English  Courts  an  exception  is  made 
to  this  rule,  where  the  person  in  whose  name  the  convey- 
ance is  taken  or  made  is  a  child  of  the  real  owner,  when 
the  transaction  is  presumed  to  have  been  made  by  way  of 
advancement  to  him.  But  this  exception  has  not  been 
admitted  in  India.  There  the  rule  is  well  established,  that 
in  all  cases  of  asserted  benami  the  best,  though  not  the 
only,  criterion  is  to  ascertain  from  whose  funds  the  purchase- 
money  proceeded.  Whether  the  nominal  owner  be  a  child 
or  a  stranger,  a  purchase  made  with  the  money  of  another 
is  primd  facie  assumed  to  be  made  for  the  benefit  of  that 
other  (e).  It  has  been  suggested  that,  where  a  conveyance 
was  taken  by  a  Hindu  in  the  name  of  a  daughter,  the  proba- 
bility that  it  was  intended  as  an  advancement  would  be 
much  stronger  than  if  it  were  taken  in  the  name  of  a  son  ; 
"  for  in  a  Hindu  joint-family  the  son's  holdings  would 

(6)  Donzelle  v.  Kedarnath,  7  B.  li.  R.,  720;  S.  C,  16  Suth.,  1867 

(c)  Debnath  v.  Oudadhur,  18  Suth.,  132. 

(d)  Lewin,  Trusts,  127,  144.     Standing  v.  Boivring,  31  Ch.  D.,  2b2.    Act  II  of 
1882,  S§  81,  82  [Trusts] . 

(«)  Pandit  Bam  Narain  v.  Maulvi  Muhammad,  26  I.  A.,  38  ;  S.  C,  26  Cal., 

227  ;  Gopeekrist  v.  GtcngapersaudiB'M..  I.  A.,  53 ;  Moulvie  Sayyudv.  Mt.  Behee^ 

18  M.  I.  A.,  232;  S.  C,  13  Suth.  (P.  C),  1 ;  Bisaeasur  v.  Luckmeeavr,  51.  A  , 

238;  S.  C,  6  C.  L.  R.,  477  ;  Naginbhai  v.  Abdulla,  6  Bom.,  717;  Aahabai  v. 

Hajt  Tyebj  9  Bom.,  115. 
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always  remain  part  of  the  common  stock,  whereas  the 
daughters  would,  on  their  marriage,  necessarily  be  sepa- 
rated *'  ( f)  *  But  the  existence  of  any  distinction  of  this 
sort  was  denied  in  a  much  later  case  by  Mr.  Justice 
Mitter.  He  said  :  "  So  far  as  the  ordinary  and  usual 
course  of  things  is  concerned,  the  practice  of  making 
benami  purchases  in  the  names  of  female  members  of 
joint  undivided  Hindu  families  is  just  as  much  rife  in  this 
country,  as  that  of  making  such  purchases  in  the  names 
of  male  members*'  (g).  It  has  been  also  held  that,  in  the 
absence  of  evidence  as  to  the  origin  of  the  purchase- 
money,  there  is  no  presumption  either  way  as  to  whether 
property  purchased  in  the  name  of  a  Hindu  wife  was  her 
husband's  property  or  her  own  Qi),  But,  I  imagine,  it 
could  hardly  be  said  there  was  an  absence  of  evidence  as 
to  the  origin  of  the  purchase-money,  unless  there  was 
evidence  that  both  wife  and  husband  possessed  funds 
from  which  the  purchase  might  have  been  made.  The 
decision  was  reversed  upon  the  evidence  by  the  Privy 
Council,  which  found  that  the  purchase  was  benami  (i). 
The  mere  fact  that  the  widow  of  a  rich  husband  is  found 
in  possession  of  property  of  whose  acquisition  no  account 
is  given,  raises  no  presumption  that  it  belonged  originally 
to  her  husband  (i). 
Strict  proof.  The  assertion  that  a  transaction  is  not  really  what  it 

professes  to  be,  is  one  that  will  be  regarded  by  the  Courts 
with  great  suspicion,  and  must  be  strictly  made  out  by 
evidence  (i).  But  when  the  origin  of  the  purchase-money, 

(/)  Obhoy  Churn  \.  I'unchanun,  Marsh.,  564. 

{g)  Chunder  Nath  v.  KrktOy  16  Suth.,  357  ;  Nobin  Chunder  v.  DokhobaUi, 
10Cal.,68G. 

(h)  -Chowdrani  v.  Tariny^  8  Cal.,  645 ;  disapproving  of  Bindoo  v.  Pearee^  6 
Suth.,  312 ;  Narayana  v.  Krishna^  8  Mad.,  214 ;  Bai  Motivahoo  v.  Pitrshotam^ 
29  Bom.,  306. 

(i)  Dharani  Kant  v.  Kruito  Kumari,  13 1.  A.,  70  ;  S.  C,  13  Cal.,  181 ;  cf .  Mt. 
Thakro  v.  Oanga  Pershad,  15  I.  A.,  29;  S.  C,  10  All.,  197. 

(k)  Diwan  Han  Bijai  v.  Inderpal  Singhy  26  I.  A.,  226  ;  S.  C,  26  Cal.,  871. 

(I)  S'reemanchunder  v.  Gopaulchunder,  11  M.  I.  A.,  28;  8.  C,  7  Suth.  (P.  C), 
10;  Aeimut  v.  Hurdwaree,  13  M.  I.  A.,  395 ;  S.  C,  14  Suth.  (P.  C),  14 ;  Faee 
Buksh  V.  Fukeeroodeen,  14  M.  I.  A.,  234  ;  8.C.,  9  B.L.  R.,  466 ;  UmanPrnshad 
V.  Qandharp  Singh,  14  I.  A.,  127  ;  8.  C,  15  Cal.,  20 ;  Suleman  Kadar  v.  Nawah 
Mehdi,  25 1.  A.,  16  ;  8.  C,  26  Cal.,  478 ;  Nirmul  Chunder  v.  Mahomed  Siddick, 
26  I.  A.,  226;  8.  C,  26  Cal.,  11;  Banga  Aiyar  v.  Strinava$a  Aiyangar^ 
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or  the  lictitioas  character  of  the  ownership,  is  once  made 
out,  the  subsequent  acts  done  in  the  name  of  the  nominal 
owner  will  be  explained  by  reference  to  the  real  nature  of 
the  transaction.  The  same  motive  which  dictated  an 
ostensible  ownership,  would  naturally  dictate  an  apparent 
course  of  dealing  in  accordance  with  such  ownership  (m). 

§  443.  Where  a  transaction  is  once  made  out  to  be  Effect  «ven  to 
benami,  the  Courts  of  India,  which  are  bound  to  decide  ^^  **  ®* 
according  to  equity  and  good  conscience,  will  deal  with  it 
in  the  same  manner  as  it  would  be  treated  by  an  English 
Court  of  equity  (n).  The  principle  is  that  effect  will  be 
given  to  the  real  and  not  to  the  nominal  title,  unless  the 
result  of  doing  so  would  be  to  violate  the  provisions  of  a 
statute,  or  to  work  a  fraud  upon  innocent  persons.  For 
instance,  the  real  may  sue  the  ostensible  owner  to  estab- 
lish his  title,  or  to  recover  possession  (o)  ;  and,  conversely, 
if  the  benamidar  attempts  to  enforce  his  apparent  title 
against  the  beneficial  owner,  the  latter  may  establish  the 
real  nature  of  the  transaction  by  way  of  defence  (p). 
Similarly,  creditors  who  are  enforcing  their  claims  against 
the  property  of  the  real  owner,  will  have  exactly  the  same 
rights  against  his  property  held  benami  as  if  it  were  in 
his  real  name  {q)  ;  and  conversely,  if  they  seize  this  estate 
in  execution  of  a  decree  against  the  benamidar,  the  real 
owner  will  be  entitled  to  set  aside  the  execution  (r).  On 
the  other  hand,  there  are  various  statutes  which  provide  violation  of 
that  in  sales  under  a  decree  of  Court,  or  for  arrears  of  ****"*®- 
revenue,  the  certified  purchaser  shall  be  conclusively 
deemed  to  be  the  real  purchaser,  and  shall  not  be  liable  to 


21  Mad.,  56.  Ora^  evidence  is  sufficient,  Palaniyappa  v.  Arumugajn,  2  Mad. 
H.  C,  26;  Taramonee  v.  Skibnath,  6  Suth.,  191;  Kumara  v.  Srinivasa,  II 
Mad.,  213. 

(m)  Beebee  Nyamut  v.  Fuzl  Bosseiriy  S.  D.  of  1869,  189;  Rohee  v.  IHndyal, 
21  Suth.,  267. 

in)  Ex  parte  Kahundas^  5  Bom.,  l;4. 

(o)  Thukrain  v.  Oovemmentj  14  M.  I.  A.,  112. 

(p)  Bamanugra  v.  Mahasundur,  in  the  Privy  (council,  12  B.  L.  R.,  433. 

{q)  Musadee  v.  Meerea,  6  M.  1.  A.,  27;  Hemanginee  v.  Jogendro^  12  Suth., 
236;  Qopi  v.  Marhandey  3  Bom., 80;  Abdool  Hye  v.  Mir  Mahomed,  11 1.  A.,  10; 
S.  C,  lOCal.,616. 

(r)  Tara  Soonduree  v.  Oojul,  14  Suth.,  111. 
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be  ousted  on  the  ground  that  his  purchase  was  really  made 
on  behalf  of  another  {$),  Such  Acts,  of  course,  bar  the 
equitable  jurisdiction  of  the  Courts,but  they  will  be  strictly 
construed.  Therefore  if  the  real  owner  is  actually  and 
honestly  in  possession,  and  the  benamidar  attempts  to 
oust  him  by  virtue  of  his  nominal  title,  the  statute  will 
not  prevent  the  Courts  from  recognizing  the  unreal 
character  of  his  claim  (t).  And  a  purchase  made  by  the 
manager  of  a  Hindu  family  in  his  own  name,  as  is  usual, 
would  not  be  considered  as  coming  within  the  meaning  of 
such  statutes  (u).  It  has  also  been  held  that  these 
provisions  are  only  intended  to  prevent  the  real  owner 
disputing  the  title  of  the  certified  purchaser,  and  that  they 
do  not  preclude  a  third  party  from  enforcing  a  claim  against 
the  true  owner  in  respect  of  the  property  purchased  as 
henami  {v). 
F^nd  on  third  §  444.  Even  independently  of  statute,  the  Courts  wiH 
not  enforce  the  rights  of  a  real  owner  where  they  would 
operate  to  defraud  innocent  persons.  One  familiar  instance 
occurs,  where  the  benamidar  has  sold  or  mortgaged  the 
property  of  which  he  is  the  ostensible  owner,  for  value,  to 
persons  who  had  no  knowledge  that  he  was  not  the  real 
owner.  In  such  a  case  the  Judicial  Committee  said  :  "  It 
is  a  principle  of  natural  equity,  which  must  be  of  universal 
application,  that  where  one  man  allows  another  to  hold 
himself  out  as  the  owner  of  an  estate,  and  a  third  person 
purchases  it  for  value  from  the  apparent  owner  in  the  belief 
that  he  is  the  real  owner,  the  man  who  so  allows  the  other 
to  hold  himself  out  shall  not  be  permitted  to  recover  upon 
his  secret  title,  unless  he  can  overthrow  that  of  the  pur- 
chaser, by  showing  either  that  he  had  direct  notice,  or 

~{8)  See  Act  VIII  of  lb59,  S  260  (Old  Civil  Procedure  Code);  X~on8777§  317 
(Ditto);  Act  XIV  of  1882,  §  817  ^New  Civil  Procedure  Code);  Act  I  of  1846, 
^  21  (Bengal— Revenue  Sale) ;  Act  XI  of  1869,  §  36  (Bengal— Zemindarv  Revenue 
Sale). 

{t)  Buhum  \.  Lalla  Buhooree,  14  M.  1.  A.,  496;  S.  C,  18  Suth.,  167 ;  Lokhee 
V.  Kalypuddo,  2 1.  A.,  164  ;  Govirtda  v.  Lalfa  Kishvn,  28  Cal.,  870. 

(u)  See  Tundvn  v.  Pokh  Narain,  6  B.  L.  R.,  646;  8.  C,  13  Suth.,  347;  Bodh 
Singh  v.  Guneah,  in  Privy  Council,  12  B.  L.  R.,  317;  S.  C,  19  Suth.,  866. 

(tn  Chundra  Kaminey  v.  Bamrvttoii,  12 Cal  ,  302;  Tirumalayappa  v.  Swami 
Natk,  18  Mad.,  469. 
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something  which  amounts  to  constructive  notice  of  the  real 
title,  or  that  there  were  circumstances  which  ought  to  have 
put  him  upon  an  enquiry  that,  if  prosecuted,  would  have 
led  to  a  discovery  of  it  '*  (to).  But,  of  course,  notice  of  the 
trust  may  be  implied  as  well  as  express,  and  if  a  man  deals 
with  another  who  is  not  in  possession,  or  who  is  unable 
to  produce  the  proper  documents  of  title,  those  facts  may 
amount  to  notice  which  will  make  his  transaction  be 
subject  to  the  real  state  of  the  title  of  the  person  with 
whom  he  deals  (x).  In  such  cases  there  is  no  deliberate 
intention  on  the  part  of  the  real  owner  to  commit  a  fraud 
upon  anyone.  But  if  he  deliberately  places  all  the  means 
of  committing  a  fraud  in  the  hands  of  his  benamidar, 
Equitj''  will  not  allow  him  to  assert  his  title  to  the  detri- 
ment of  a  person  who  has  actually  been  defrauded. 
Where,  however,  the  fact  that  an  ostensible  owner  is  only 
a  benamidar  is  known  to  the  person  who  deals  with  him, 
and  the  transaction  into  which  he  enters  is  known  and 
acquiesced  in  by  the  real  owner,  it  becomes  valid  against 
him,  as  if  he  had  been  a  party  to  it  (y), 

§  445.  A  still  stronger  case  is  that  in  which  property  Frauds  upon 
has  been  placed  in  a  false  name,  for  the  express  purpose  of  °'^®^*<^'** 
shielding  it  from  creditors.  As  against  them,  of  course,  the 
transaction  is  wholly  invalid  (§  443).  But  a  very  common 
form  of  proceeding  is  for  the  real  owner  to  sue  the  benami- 
dar, or  to  resist  an  action  by  the  benamidar,  alleging,  or  the 
evidence  making  out,  that  the  sale  was  a  merely  colourable 
one,  made  for  the  express  purpose  of  defrauding  creditors. 

{w)  Bamcoomar  v.  McQueen,  11  B.  L.  R.  (P.  C),  46,  at  p.  52;  Mir  Mahomed 
V.  Kishori  Mohun,  22 1.  A.,  129  ;  S.  C,  22  Cal.,  909  ;  Luchmun  Chunder  v.  Kalli 
Chum,  19  Suth.  (P.  C),  292.  See,  too,  »<?r  Phear,  J.,  Bhugwanv.  Upooch, 
10  Suth.,  165.  See  numerous  cases,  lUickhaidoas  v  Biudoo,  Mai  sh.,  293  ;  Ohhoy 
y.Pancha7iun,ib.,b64;  Kally Doas  v.  Gohind,ib.,  569;  Benniev.  Guvga»arain, 
3  Suth.,  10;  Nundun  v.  Tayler,  5  Suth.,  07;  Bfjonath  v.  Kot/Iash,  9  Suth., 
593;  Nidhee  v.  Bisao,  24  Suth.,  79;  Chmider  Conmar  \.  Uurhuua  Sahai,  16 
Cal.,  137;  Sundar  Lai  v.  Fakirchavd,  25  All.,  62;  cf.  Sarat  Chunder  v.  Gopal 
Chunder,  tbid.,  148,  where  it  was  held,  that  the  mere  fact  of  a  benurai  transfer 
diri  not  amount  to  a  representation  which  bound  the  real  owner  or  his  heirs  as 
against  a  purchaser  from  the  benamidar. 

(oj^  Hakeem  v.  Beejoy,  22  Soth.,  8  ;  Mancharji  v.  KongaeoOy  6  JBom.  H.  C. 
(O.  C.  J.)>  69;  Imambandi  v.  Kumleawari,  13  I.  A.,   160,  p.  165;  8.  C,  14 
Cal.,  109. 
•    (y)  Sarju  Parahad  v.  Bir  Bhaddar,  20  I.  A.,  108. 
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Prands  upon  In  other  words,  the  party  admits  that  he  has  apparently 
transferred  his  property  to  another  to  effect  a  fraud,  but 
asks  to  have  his  act  undone,  now  that  the  object  of  the 
fraud  is  carried  out.  The  rule  was  for  some  time  con- 
sidered to  be,  that  where  this  state  of  things  was  made  out, 
the  Court  would  invariably  refuse  relief,  and  would  leave 
the  parties  to  the  consequences  of  their  own  misconduct ; 
dismissing  the  plaint,  when  the  suit  was  brought  by  the 
real  owner  to  get  back  possession  of  his  property  (z),  and 
refusing  to  listen  to  the  defence,  when  he  set  it  up  in 
opposition  to  the  person  whom  he  had  invested  with  the 
legal  title  (a).  And  persons  who  take  under  the  real 
owner,  whether  as  heirs  or  as  purchasers,  were  treated  in 
exactly  the  same  manner  as  he  was  (6).  On  the  other 
hand,  a  contrary  doctrine  was  laid  down  in  more  recent 
cases.  In  the  first  of  these  the  plaintiff  claimed  regis- 
tration of  title  as  vendee  of  certain  parties,  whom  the 
defendant  asserted  to  have  been  merely  benamidars 
for  her,  she  being  actually  in  possession.  The  sale  by  the 
benamidars  was  found  to  be  without  consideration.  It 
appeared,  however,  that  in  a  former  suit,  to  which  the 
defendant  and  the  benamidars  were  all  parties,  she  had 
maintained  that  the  latter  were  the  real  owners.  It  was 
also  found  that  the  property  had  been  placed  in  the  name 
of  the  benamidars  by  the  defendant's  late  husband  for  the 
purpose  of  defrauding  his  creditors.  On  these  two  grounds 
the  Judge  held  that  the  defendant  could  not  now  rely  on 
the  real  state  of  the  title.  The  High  Court  of  Bengal 
reversed  his  judgment  on  both  points.     On  the  latter 


[z)  Bamindur  v.  lioopnarain,  2  S.  D.,  118  ^149);  BouHhun  v.  Collector  oj 
My  men  sin  gh,  S.  D.  of  ]»46,  120 ;  Brimho  v.  Bam  Dolub,  S.  D.  of  1849,  276; 
Bajnarain  v.  Jugunnath^  S.  D.  of  1851,  774  ;  Koonjee  v.  Jnnkee,  S.  D.  of  1852, 
83b ;  Bhowanvy  v.  Purem,  S.  D.  of  1858,  639  ;  Bamsoonder  v.  Anundnath^ 
S.  D.  of  J 856,  542  ;  Hurry  Sunker  v.  KaJi,  Suth.  for  1864, 266  ;  Aloksoondry  v. 
Horo,  6  Suth.,  287  ;  Keshuh  v.  Vyasmonee,  7  Suth.,  118 ;  per  curiam  Azimut  v. 
Hurdwaree,  13  M.  I.  A.,  402 ;  S.  C,  14  Suth.  (P.  C),  14 ;  Sukhimani  v.  Mahen- 
d/ranath,  4  B.  L.  R.  (P.  C),  28,  29 ;  S.  C,  13  Suth.  (P.  C),  14. 

(a)  Obhoychumv.  Treelochun.  S.  D.  of  1859,  1639;  Bam  Lall  v.  Kishen, 
S.  D  of  18(S0,  i.,  436 ;  per  curiam  Bamanurga  v.  MaJuuundur,  12  B.  L.  K. 
<P.  C),  438. 

(6)  Luckhee  v.  raramowee,  3  Suth.,  92;  Purikheet  v.  Badha  Kwhen^  ib.,  221 ; 
Kaleenath  v.  Doyal  Kristo,  13  Suth.,  187. 
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point,  Gotichy  C.  J.,  said :  **  In  many  of  these  cases,  the 
object  of  a  benami  transaction  is  to  obtain  what  may  be 
called  a  shield  against  a  creditor ;  but  notwithstanding 
this  the  parties  are  not  precluded  from  showing  that  it 
was  not  intended  that  the  property  should  pass  by  the 
instrument  creating  the  benami,  and  that  in  truth  it  still 
remained  in  the  person  who  professed  to  part  with  it." 
He  then  referred  to  English  decisions,  and  proceeded, 
*'  Although,  no  doubt,  it  is  improper  that  transactions  of 
this  kind  should  be  entered  into  for  the  purpose  of  defeat- 
ing creditors,  yet  the  real  nature  of  the  transaction  is 
what  is  to  be  discovered,  the  real  rights  of  the  parties. 
If  the  Courts  were  to  hold  that  persons  were  concluded 
under  such  circumstances,  they  would  be  assisting  in  a 
fraud,  for  they  would  be  giving  the  estate  to  a  person 
when  it  was  never  intended  that  he  should  have  it  *'  (c). 

§  446.  Possibly  the  real  rule  is  something  intermediate  Principle  of 
between  that  which  was  laid  down  broadly  in  this  last  case,  ®*^"°*^- 
and  in  those  which  it   appears  to   over-rule.     Where  a 
transaction  is  once  made  out  to  be  a  mere  benami,  it  is 
evident  that  the  benamidar  absolutely  disappears  from  the 
title.     His  name  is  simply  an  alias  for  that  of  the  person 
beneficially    interested.     The  fact  that  A  has    assumed 
the  name  of  B  in  order  to  cheat  X  can  be  no  reason  Has  fraud  gone 
whatever  why  a  Court  should  assist  or  permit  B  to  cheat  ^J^^^  ^^^' 
A.     But  if  A  requires  the  help  of  the  Court  to  get  the 
estate  back  into  his  own  possession,  or  to  get  the  title 
into  his  own  name,  it  may  be  very  material  to  consider 
whether  A  has  actually  cheated  X  or  not.     If  he   has 
done  so  by  means  of  his  alias,  then  it  has  ceased  to  be  a 
mere  mask,  and  has  become  a  reality.     It  may  be  very 
proper  for  a  Court  to  say  that  it  will   not  allow  him  to 
resume  the  individuality,    which  he  has  once  cast  off 


(c)  Sreemutty  Debia  v.  Bimola^  21  Sath.,  422,  followed  Oopeenath  v.  JadoOt 
28  Suth.,  42;  Bykunt  v.  Goboollah,  24  Suth.,  891 ;  Bam  Sarun  Sinah  v.  Mt. 
Fran  Btartu  13  M.  I.  A.,  551.  See,  too,  Birj  Mohun  v.  Bam  Nursvngh,  4  3.  D., 
541  (485) ;  Param  v.  Lalji,  1  All.,  408;  Babaji  v.  Krishna,  18  Bom.,  372. 


Digitized  by 


Google 


696  BENAMI   TRANSACTIONS.  [CHAP.  XIII, 

in  order  to  defraud  others  (d).  If,  however,  he  has  not 
defrauded  anyone,  there  can  be  no  reason  why  the  Court 
should  punish  his  intention  by  giving  his  estate  away 
to  B,  whose  roguery  is  even  more  complicated  than  his 
own  (a).  This  appears  to  be  the  principle  of  the  English 
decisions.  For  instance,  persons  have  been  allowed  to 
recover  property  which  they  had  assigned  away  in  order 
to  confer  a  parliamentary  qualification  upon  a  friend,  who 
never  sat  in  parliament ;  or  in  order  to  avoid  serving  in  the 
ofl&ce  of  a  sheriff,  where  they  ultimately  paid  the  fine, 
instead  of  pleading  that  they  had  no  property  in  the 
country  ;  or  where  they  had  intended  to  defraud  creditors, 
who  in  fact  were  never  injured  (/) ;  or  in  order  to  avoid 
the  effects  of  a  conviction  for  a  felony,  which  the  grantor 
supposed  he  had  committed,  but  which  in  fact  he  had  not, 
and  could  not  have  committed  (g).  But  where  the  frau- 
dulent or  illegal  purpose  has  actually  been  effected  by 
means  of  the  colourable  grant,  then  the  maxim  applies, 
" In  pari  delicto  potior  est  conditio  possidentis''  The 
Court  will  help  neither  party.  "  Let  the  estate  lie  where 
it  falls  **  (h).  It  was,  however,  suggested  by  Lord  Eldon 
that  perhaps  this  rule  would  not  be  enforced  in  case  of  one 
who  claimed  under  the  settler,  but  was  himself  not  a 
party  to  the  illegality  or  fraud  (i).  And  in  order  to  enable 
the  grantee  to  retain  the  property,  he  must  expressly  set 
up  the  illegality  of  the  object,  and  admit  that  he  is  holding 

(d)  Rangawmal  v.  Venkata  Chart,  18  Miid.,  378;  affd.,  20  Mad..  3-23; 
Yaram^fi  Krishnoyya  v.  Chandru  Papayya,  20  Mad.,  .^26;  Banka  Behari  v. 
Bajkuwar,  27  Cal.,  2ol;  Govindu  v.  Lalakeahun,  28  Cal.,  370. 

{e)  Sham  halt  Mitra  v.  Amerendro  Naih,  23  Cal.,  460,  p.  474;  KalicharaH 
Pal  V.  Basik  Lai,  23  Cal.,  962;  Honapa  v.  Naraapa,  23  Bom.,  406,  See  a  ckb^ 
which  hovered  on  the  line  between  both  brandies  of  the  rule  ;  Lobo  v.  Brito^ 
21  Mad.,  231. 

(/)  Birch  X.  Blaf/ravfi,  Amh.,  264;  Cottingtonv.  Fletcher,  2  Aik.,  156:  Plata- 
money.  Staple, Gt.Coo\>.,2J^\  Youngy.Peachey,2ktk.,^A\  Symesv.Hughe; 
L.  R.,  9  Eq.,  475 ;  per  Lord  Westbunj,  Tennent  v.  Tennent,  L.  R.,  2  Sc.  A  D.,  9 ; 
Cecil  V.  Butcher,  2  Jac.  &  W.,  665. 

ig)  Daviea  v.  Otty,  36  Beav.,  208;  Manning  v.  Gill,  L.  R.,  13  Eq.,  486.  See- 
Great  Berlin  Steamboat  Co.,  26  Ch.  D.,  616. 

{h)  Duke  of  Bedford  v.  Coke,  2  Vea.  Sen.,  116;  Muckleaton  v.  Brown,  6  Vet., 
68 ;  Chaplin  v.  Chaplin,  3  P.  W.,  233 ;  Brackenbury  v.  Braekenbury,  2  Jac.  & 
W.,  891 ;  Doe\.  Roberts,  2  B.  &  Aid.,  867;  Lewin,  93;  Story,  Eq.  Jur.,  §  298. 
This  seems  to  be  the  effect  of  the  Indian  Trusts  Act,  II  of  1882,  §  84.  Ckenvi- 
rappa  v.  Puttappa,  11  Bom.,  708. 

(t)  Lewin,  98;  6  VeB.,68. 
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for  a  different  purpose  from  that  for  which  he  took  the 
property  (ft).  Even  when  the  case  is  one  in  which  the 
Court  would  not  have  relieved  as  matters  stood  originally,  if 
fresh  dealings  have  taken  place  between  the  real  owner  and 
the  benamidar  inconsistent  with  the  ostensible  character 
of  the  transaction,  the  former  may  be  precluded  from 
relying  on  his  apparent  title  (Z). 

Where  the  benami  title  has  been  created  in  order  to 
conceal  the  fact  that  the  real  owner  had  effected  a  purchase 
which  was  absolutely  illegal,  either  as  being  forbidden 
by  statute  or  contrary  to  public  policy,  a  suit  by  either  the 
creator  of  the  benami  or  his  representatives  to  recover 
the  property  from  the  benamidar  will  fail,  on  the  ground 
that  he  has  no  title,  and  s.  82  of  the  Indian  Trust  Act  of 
1882  will  not  prevent  this  defence  being  set  up  (m).  Of 
course  the  benamidar  himself  will  have  no  better  title, 
except  from  the  fact  that  he  is  in  possession.  As  to  the 
value  of  such  a  title  see  Pahlwan  v.  Bam  Bharose  (w). 

§  447.  Even  before  the  decisions  referred  to  in  §  445,  it  Original  pur- 
was  held  in  Bengal  that  there  was  nothing  to  prevent  a  benjunL  ^  ** 
man  enforcing  his  rights  against  a  benamidar,  where  he  had 
made  a  new  purchase,  taking  the  conveyance  in  the  name 
of  a  stranger,  even  though  he  had  done  so  for  the  purpose 
of  preventing  the  property  from  being  seized  by  creditors. 
The  Court,  after  referring  to  the  cases  already  cited,  said, 
"  In  this  case  the  plaintiff  does  not  seek  to  render  void  an 
act  done  bj'^  him  in  fraud,  or,  in  other  words,  to  be  relieved 
from  the  effect  of  his  own  fraudulent  act.  He  simply  sues 
to  have  a  legal  act  enforced,  an  act  legal  in  itself  though 
in  the  present  instance  done  with  a  motive  of  keeping  the 
property  out  of  the  reach  of  his  creditors  "  (o).  It  may  also 
be  well  to  remember  that  the  rules  which  govern  benami 
transactions  have  no  application  to  the  case  of  gifts  made 


(A)  Haigh  v.  Kaye,  L.  R.,  7  Ch..  469.  - 

(l)  Mahoflaji  v.  VitiU  Vallal,  7  Bom.,  78. 

im)  Sheo  Narain  v.  Mata  Prasad,  27  All.,  78. 

(n)  27  AH.,  169. 

(o)  Suboodra  v.  Bikromadit,  S.  D.  of  1668,  548,  648. 
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in  contemplation  of  insolvency,  and  with  the  intention  of 
defrauding  creditors  (p).  Nor  to  cases  in  which  property 
has  been  sold  or  handed  over  to  one  creditor,  in  order  to 
defeat  an  expected  execution  by  another  creditor  (q).  If 
the  transfer  is  really  intended  to  operate,  and  is  not  colour- 
able, it  is  not  a  benarai  transaction.  Whether  it  is  valid 
or  not,  depends  upon  other  considerations. 

§  448.  Decrees  are  conclusive  between  the  parties  both 
as  to  the  rights  declared,  and  as  to  the  character  in  which 
they  sue.  It  is  allowable  for  a  third  person,  who  was  not 
on  the  record,  to  come  in  and  show  that  a  suit  was  really 
carried  on  for  his  benefit  (r).  So,  it  is  allowable  for  a 
person  who  is  on  the  record,  to  show  that  a  suit  was  carried 
on  really  against  a  person  who  was  not  a  party  to  it.  But 
where  judgment  is  given  in  an  apparently  hostile  suit,  it 
is  not  allowable  for  either  party  to  come  in  and  assert  that 
the  fight  was  all  a  sham,  and  for  the  defendant  on  the 
record  to  show,  that  so  far  from  being  really  a  defendant 
he  was  the  plaintiff,  and  that  so  far  from  judgment  having 
been  recovered  against  him,  he  had  really  recovered  judg- 
ment (s).  Hence  as  a  general  rule  it  is  desirable,  if  not 
necessary,  that  the  benamidar  should  be  a  party  to  all  suits 
which  affect  the  property  of  which  he  is  the  nominal  owner. 
But  this  is  not  necessary  when  there  is  no  dispute  as  to  his 
title  being  only  apparent  (t).  In  the  absence  of  any  evi- 
dence to  the  contrary,  it  is  to  be  presumed  that  a  suit 
brought  by  a  benamidar  has  been  instituted  with  the  full 
authority  of  the  beneficial  owner,  and  if  this  is  so,  any 
decision  come  to  in  his  presence  would  be  as  much  binding 
upon  the  real  owner,  as  if  the  suit  had  been  brought  by 
the  real  owner  himself  {u), 

(p)  See  Gnanabhai  v.  Srinavasa^  4  Mad.  H.  C,  84. 

Iq)  Sankarappa  v.  Kamayya^  S  Mad.  U.  C,  281 ;  PulUn  v.  Ramalinga^ 
5  Mad.  H.  C,  368 ;  Tillakchand  v.  Jitamal,  10  Bom.  H.  C,  206. 

(r)  Lachman  v.  Patniram,  1  All.,  610. 

is)  Bliowahul  V.  Rajendro,  13  Suth.,  167;  Chenvirappa  v.  Puttappa,  11 
Bom.,  7  8. 

(0  Kurreemonissa  v.  Mohabut,  S.  D.  of  1861,  366. 

(?*)  Gopinath  v.  Bhugwat,  10  Ca'.,  697,  p.  706 ;  Shangara  v.  Krishnan 
15  Mad.,  267 ;  Baroda  Kanta  v.  Chunder,  29  Cal.,  6«2. 
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§  449.  Upon  the  question  whether  it  is  any  defence  to  a 
suit  by  a  benamidar  that  he  is  such,  and  is  therefore  not 
the  proper  person  to  sue,  there  is  a  conflict  of  decisions. 
The  authorities  stand  in  this  way. 

In  the  earliest  case  on  the  subject,  where  the  Court  Right  of 
treated  the  question  as  res  integral  it  was  laid  down  that  a  to  sue. 
benamidar  could  not  sue  to  recover  land  on  his  title  (v). 
This  case  was  considered  and  not  followed,  where  a  bena- 
midar sued  to  recover  lands  entered  in  his  benami  lease, 
and  it  was  held  that  the  defendant  was  not  entitled  to 
discuss  the  reality  of  the  title  as  between  the  plaintiflf  and 
a  third  party  {w).  In  two  intermediate  cases  the  abstract 
right  of  a  benamidar  to  bring  a  suit  upon  his  ostensible 
title  was  not  disputed,  but  it  was  held  that  his  right  to 
enforce  it  was  subject  to  all  the  equities,  limitations  and 
disabilities,  which  would  have  attached  to  the  real  owner, 
if  he  had  been  the  plaintiflf  (x).  It  seems  to  be  admitted 
that  where  a  direct  contract  has  been  entered  into  by  a 
benamidar  by  virtue  of  his  ostensible  title,  as  for  instance, 
where  he  has  taken  a  mortgage  on  land,  that  he  may  sue 
to  enforce  it,  and  that  the  rights  of  other  parties  who  claim 
the  real  title  may  be  protected  by  including  them  as 
parties  under  §  32  of  the  Civil  Procedure  Code  (y).  It 
has  also  been  held  under  the  Negotiable  Instruments  Act 
(XXVI  of  1881)  that  a  benamidar  or  trustee  who  takes  a 
note  in  his  own  name  is  the  person  entitled  to  possession 
of  it,  and  is  the  proper  person  to  sue  upon  it  (z).  The 
conflict  arises  in  cases  where  the  suit  is  for  possession  of 
land,  or  on  a  ground  of  action  which  assumes  the  right  to 
possession.  In  four  cases  the  Calcutta  High  Court  has 
held  that  in  a  suit  for  possession  of  property,  under  a 
title  which   includes    that    property,    the  fact  that  the 


{v)  Prosonno  Coornar  v.  Oooroo  Churn  Sein^  8  SaUi.,  169. 

(w)  Ram  Bhurosee  v.  Bisseasur  Nnram^  18  Suth.,  464. 

(x)  Fuzeelun  Beebee  v.  Omdah  Beebee^  10  Sutli.,  469;  Meherooniaaa  Bibi  v. 
Bur  Cham,  10  Snth.,  220. 

(y)  Bhola  Pershad  v.  Bam  Lall^  24  Cal.,  34 ;  Saehitananda  v.  Buloram, 
iHd.,  644. 

{m)  Ramanuja  v.  Sadagopa,  28  Mad.,  205. 
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plaintiff  is  shown  to  be  a  benamidar  is  of  itself  a  sufficient 
ground  for  dismissing  the  suit,  as  the  finding  establishes 
that  he  has  no  real  title  to,  or  possession  of  the  property. 
In  the  earliest  of  the  four  cases,  the  fact  that  the  real 
owner  was  a  defendant  to  the  suit,  and  disclaimed  title, 
was  held  to  make  no  difference  (a).  Exactly  the  opposite 
ruling  was  given  by  the  Allahabad  High  Court  in  a  suit 
by  a  benamidar  for  possession  on  his  title  (b)  ;  and  by  the 
Bombay  High  Court  in  two  cases,  in  the  first  of  which 
the  plaintiff  was  suing  for  trespass  to  land,  and  for 
obstruction  to  cultivation,  while  in  the  latter  he  was  pur- 
suing the  statutory  right  of  a  proprietor  to  redemption  (c). 
In  a  still  later  case,  where  however  the  action  was 
brought  by  a  benamidar  to  enforce  mortgage  rights,  the 
Allahabad  High  Court  reviewed  all  the  conflicting  deci- 
sions, and  adhered  to  its  former  ruling   (d). 

When  the  case  occurs  again,  it  may  be  material  to  con- 
sider that  the  benamidar  is  not  merely  an  alias,  or  even  an 
agent  of  the  real  owner.  He  is  a  person  whom  the  owner 
for  purposes  of  his  own,  which  are  not  necessarily  fraudu- 
lent, has  chosen  to  represent  the  estate  to  the  outer  public, 
and  whom  he  has  furnished  with  the  indicia  of  ownership 
to  enable  him  to  do  so  effectively.  It  is  difficult  to  see 
why  a  wrong  doer,  or  a  person  who  claims  adversely  to  the 
actual  ownership,  should  be  allowed  to  resist  a  suit  by  the 
ostensible  owner  on  the  ground  that  he  has  no  title  or 
right  of  possession  against  the  real  owner.  He  has  the 
title  and  right  of  possession  which  that  person  has  given 
him,  which  is  apparently  enough  to  support  the  suit.  It 
would  be  a  different  thing  if  the  real  owner  had  repudiated 
the  benamidar,  or  had  dealt  directly  with  his  tenants 
or  others  in  respect  of  the  estate.     They  might  then  plead 

(a)  Hart  Oobind  v.  Akhoy  Kumar,  16  Cal.,864;  Itsur  Omvdra  v .  GopaX 
Chandra,  26  Cal.,  9H;  Baroda  Sundein  v.  Dinobundhtt ,  ibid.,  874;  Mohendra 
Nath  V.  Kali  Proahad,  29  Cal.,  265. 

(b)  Nand  Kishore  v.  Ahniad  Afa,  18  All.,  69. 

(c)  Bavji  Appaji  v.  Mahadev  Bapuji,  22  Bom.,  672;  Dagdu  v.  Balfx^nt 
Bainchandra,  ib.,  820. 

{d)  Yad  Bam  v.  Umrao  Singh,  21  All.,  380. 
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that  there  was  no  privity  between  the  benamidar  and 
themselves,  or  that  his  position  as  such  had  come  to  an 
end.  The}'  would  certainly  have  a  right  to  demand  that 
the  real  owner  should  be  made  a  party  to  the  suit  so  as  to 
be  bound  by  the  decision  (e). 

(e)  A  defendant  who  hfts  reftieted  a  suit  by  a  benamidar  npon  the  merits, 
is  nob  precluded  in  a  subsequent  suit  of  u  similar  character  from  setting  up 
that  the  plaintiff  is  only  a  benamidar  ;  Koilanh  Mundul  y .  Saroda  Sunaart^ 
34(:al.,  7U. 
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CHAPTEE  XIV. 

MAINTENANCE. 

Persona  who  are       §  450.  Thb  importance  and  extent  of  the  right  of  main- 
entitled.  .  .  T  •    •  T     J 

tenance  necessarily  arises  from  the  theory  of  an  undivided 
family.  Originally,  no  doubt,  no  individual  member  of  the 
family  had  a  right  to  anything  but  maintenance.  This  is 
still  the  law  of  Malabar  (a),  and  the  case  is  much  the  same 
in  an  ordinary  Hindu  family  under  Mitakshara  law  prior  to 
partition  (§  292).  The  head  of  the  undivided  family  is 
boimd  to  maintain  its  members,  their  wives  and  their 
children  ;  to  perform  their  ceremonies,  and  to  defray  the 
expenses  of  their  marriages  (b) .  In  other  words,  those  who 
would  be  entitled  to  share  in  the  bulk  of  the  property,  are 
entitled  to  have  all  their  necessary  expenses  paid  out  of  its 
income.  But  the  right  of  maintenance  goes  farther  than 
this,  and  includes  those  who  by  connection  are  entitled,  but 
by  some  defect  are  disqualified  from  inheriting.  As  to  such 
persons  the  law  is  stated  as  follows  by  Yajnavalkya^ 
**  An  impotent  person,  an  outcast  and  his  issue,  one 
lame,  a  madman,  an  idiot,  a  blind  man,  and  a  person 
afflicted  with  an  incurable  disease  are  not  entitled  to  a 
share,  and  are  to  be  maintained.  But  their  blameless  sons 
whether  legitimate,  or  Kshetraja  (the  offspring  by  a  kins- 
man) are  entitled  to  inherit.  Their  daughters  should  be 
maintained  until  they  are  provided  with  husbands.  Their 
childless  wives  conducting  themselves  aright,  should  also 
be  supported ;  but  if  they  are  unchaste  they  should  be 


(a)  Ante  Jj  244.  Ah  to  the  rights  of  the  nuile  membeni  of  a  Mai ti bar  Ti»r- 
wajid  to  maintenance,  pee  Bappan  v.  Makki^  6  Mad,  269 :  Parvatl  v  Kamaran, 
ibid.,  341 ;  Kunhammata  v.  Kunhikutti,  7  Mad.,  Q3H  ;  Keaara  v.  Vuikkandaf 
n  Mad.,  307  ;  Chandu  v.  Bamav,  ih..  378;  Chekkuti  v.  Pakki,  12  Mad.,  •  05. 

{b)  Manu,  ix.,  §  108;  Narada.  xiii.,  §  26—28,  33;  Vaikantam  v.  Kallapiran, 
23  Mad.,  512  ;  26  Mad.,  197.  ThJB  right  is  not  founded  on  contract ;  and,  there- 
fore, a  suit  for  maintenance,  where  there  is  no  specifll  coiitmct,  ip  not  cognizable 
by  a  SmalU'anse  Court.  Sidlingapa  v.  Sidara^  2  Bom.,  624  ;  Apmji  v.  Oan- 
gabi,  ih.,  632. 
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expelled  and  similaorly  those  who  are  perverse'*  (c). 
Illegitimate  sons,  when  not  entitled  as  heirs,  are  to  be 
maintained  even  though  the  connection  from  which  they 
sprung  may  have  been  adulterous  (d) ,  and  maintenance 
for  their  lives  may  be  secured  by  a  charge  on  the  family 
estate  (e) .  This  right,  however,  is  purely  personal  and 
does  not  descend  to  the  legitimate  son  of  the  illegitimate 
son  (/)*  Nor  does  it  extend  apparently,  to  illegitimate 
daughters  (g) .  Where  persons  of  a  different  class  have 
been  taken  in  adoption,  the  author  of  the  Dattaka  Chan- 
drika  declares  that  they  are  entitled  to  food  and  raiment  (h). 
This  case  is  no  longer  likely  to  arise.  The  only  other 
texts  which  refer  to  an  actual  but  invalid  adoption, 
appear  to  limit  the  rights  of  such  person  to  having  his 
marriage  performed  at  the  expense  of  the  adopter  (i). 
Whether  the  privilege  of  maintenance  extended  to  out- 
castes  and  their  offspring,  is  a  point  upon  which  the 
authorities  differ  (A).  Since  Act  XXI  of  1850  (Freedom 
of  Religion)  it  has  ceased  to  be  a  point  of  any  practical 
importance.  Concubines  also  are  entitled  to  be  main- 
tained, even  though  the  connection  with  them  is  an 
adulterous  one  (Z).     But  this  liability  only  exists  where 

(c)  Yajn.,  ii.,  §i$  140-142;  Vishnu,  xv.,32-34:  Mitak«liara,  ii.,  10;  Daya 
Bhagft,  v.,UO,  11  ;D.  K.  S.,  iii.,  S  7-17;  V.  May.,  iv.,  11,  §  1-9;  W.  &B.,  761. 

(d)  Mitakshara,  i.,  12,  §  3  ;  Mut*iUiamy  v.  V'enkatamhha  (Yettevapooram 
Zemindarv),  2  Mad.  H.  C,  293;  affi^rmed,  \2  M.  I.  A.,  203;  H.  C.  2  B.  L.  R. 
(P.  C),  15;  S.  C,  11  Suth.  (P.  C,  6;  Chiioturya  v.  Sahuh  Purhidad,! 
M.  1.  A.,  IB;  S.  C.,4Suth.  (P.  C.i,  132;  Rahi  v.  Gomnd,  1  Bom.,  97 ;  Vira- 
ramufhi  V.  Singaravelu,  1  Mad.,  306;  Kuppa  v.  Singaravelii,  8  Mad.,  326; 
Hargobind  v.  Dharam,  6  All.,  329.  The  Common  law  rijfht  only  exista  in  case 
of  HOD6  who  were  born  Hindus.  The  illegitimate  son  ot  a  Hindu  by  a  Christian 
luother  cannot  claim,  Ltngappa  v.  Esudasen,  27  Mad.,  13.  As  to  the  statutory 
obligation  to  miintain  a  wife  and  children,  legitimate  or  illegitimate,  ttee  Criminal 
Procedure  Code.  1898,  s.  488 :  Kallu  v.  Kauselia,26  All.,  326.  It  certseH  on  death 
of  the  father,  Lingnppa  v.  Estidasev,  27  Ma*!.,  13. 

{e)  Ananthoya  y  Vvthnu^  17  Mad.,  160;  Gofalasami  v.  Ar  una  chela  m,  21 
Mad.,  32. 

(/)  Balwnnt  Singh  v.  Roahan,  18  All.,  2.53;  affd.  Roahan  v.  Balwmit,  27 
I.  A.,  51  ;  S.  C,  22  All.,  191. 

ig)  Parvaii  v.  Ganpatrao,  IS  Bom.,  177,  p.  183. 

(h)  Dattaka  Chandrika,  i.,  )  16. 

(t)  DattaKa  Mimamsa,  v.,  §§  45,  46;  Dattaka  Chandrika,  II,  i  17;  vi.,  §  3, 
an<6  §5  376-178. 

(*)  Vishnu.  XV.,  §§  36.  30  ;  Mitaksliara,  ii  ,  10,  §  1 ;  Daya  Bhaga,  v.,  §  11,  12; 
D.  K   8.,  iii ,  88  14-16  ;  V  May.,  iv.,  11,  ;^  10. 

{I)  Mitakshara,  ii.,  1,  S  28;  Daya  Bhaga,  xi.,  1,  §  48;  V.  May.,  iv.,  8,  §  5  ;  1 
Stra.  H.  L.,  174  ;  2  W.  MacN.,  119  ;  W.  <fe  B.,  164  ;  Khemkor  v.  Umiashankar, 
10  Bom.  H.  C,  381 ;  Vrandavandas  v.  Yemuna,  12  Bom.  H.  C,  229. 
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the  connection  was  of  a  permanent  nature,  analogous  to 
that  of  the  female  slaves  who  in  former  times  were 
recognized  members  of  a  man's  family  (m).  No  claim  for 
maintenance  can  be  made  by  a  concubine  who  has  been 
discarded  by  her  paramour  against  him,  nor  of  course 
against  his  property  after  his  death  (n).  A  fortiori  the 
widows  of  the  members  of  the  family  are  so  entitled,  pro- 
vided they  are  chaste,  and  so  long  as  they  lead  a  vir- 
tuous life  (o) ;  and  the  parents,  including  the  step-mother, 
and  mother-in-law  (p).  The  sister,  or  step-sister,  is  en- 
titled to  maintenance  until  her  marriage,  and  to  have 
her  marriage  expenses  defrayed.  After  marriage,  her 
maintenance  is  a  charge  upon  her  husband  during  his  life, 
and  after  his  death  upon  her  husband's  family.  If  they 
are  unable  to  support  her,  and  the  widowed  daughter 
returns  to  live  with  her  father  or  brother,  there  is  a 
moral  and  social  obligation,  but  not  a  legally  enforce- 
able right,  to  charge  her  maintenance  upon  her  father's 
estate  in  the  hands  of  his  heirs  (q). 

Misbehaviour,  or  excommunication  from  caste  on  the 
ground  of  misbehaviour,  does  not  of  itself  disentitle  the 
offender  to  maintenance  (r) . 


(m)  Sikki  v.  Vencatcmamy,  8  Mad.  H.  C,  144. 

\n)  Bamanarasuv.  Buchamma,  2U  Mad.,  282;  NingareddiY.  Lakshmawa, 

26  Bom.,  163. 

(o)  "  Let  them  allow  a  maintenance  to  his  woman  for  life,  provided  these 
preserve  unsullied  the  bed  of  their  lords.  But  if  they  behave  otherwise,  the 
brethren  may  resume  tliat  allowance"  (Narada,  xiii.,  §  26).  This  text  is 
said  by  Jimuta  Vahana  to  apply  to  women  actually  espoused  who  have  not 
the  rank  of  wives,  but  nnotner  passage  of  Narada  (cited  Smriti  Chandrika, 
xi.,  1,  §  34)  is  open  to  no  such  objection.  ''Whichever  wife  {patvi)  becomes 
a  widow  and  continues  virtuous,  she  is  entitled  to  be  pi*ovided  with  food  and 
raiment."  See,  too,  Smriti  Chandrikii,  xi.,  1,  §  47 ;  2  W.  MacN.,  112; 
Muttammal  v.  Knmakshy,  2  Mad.  H.  C,  337  ;  per  curiam  Sinthayee  v.  Thana- 
kayudayen,  4 Mad.  H  C,  185  ;  Kery  KolHany  v.  Moneeram,  13 B.  L.  R.,  72,  88; 
S.  C,  19Suth.,367;  7  1  A,  p.  151.  But  see  Hovamma  v.  Timamiabhai,! 
Bom.,  559,  where  it  was  held  that  subsequent  unchastity  did  not  deprive  a  widow 
of  a  mere  starving  maintenance  awarded  by  decree,  post  §  456.  See,  too,  Roma 
Nath  V.  Rajonimoni,  17  Cal.,  674. 

(p)  2  W.MacN.,  113,  118;  VV.  &  3.,  234 ;  per  Nornmn,  J.,  Khetramaniw 
Kashinath,  2  B.  L.  R.  (A.  C.  J.),  16  ;  8.  C,  10  Suth.  (F.  B.).  93 ;  Coopvinnmal  v. 
Rookmany,  Mad.  Dec.  of  1856,  238;  per  curiam  SavUrihai  v.  Luximibai, 
2  Bora.,  597. 

iq)  Bi 

27  Cal.,  555;  affd.  28  Cal.,  278. 
(r)  Futanvittl  Seyan  v.  Putanvittl  Ragavan,  4  Mad.,  171  ;  R.  v.  Marimuttu, 

ibid.,  243. 
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5  451.  There  is  some  difference  of  opinion  as  to  whether  How  enforced, 
the  right  of  maintenance  is  an  absolute  obligation,  which 
attaches  itself  upon  certain  persons  by  virtue  of  their  rela- 
tionship to  the  destitute  individual,  or  whether  it  is  merely 
a  claim  upon  the  property  of  those  who  hold  it,  by  virtue 
of  their  possession  of  the  property.    It  is  stated  in  a  text 
ascribed  to  Manu,  that  **  A  mother  and  a  father  in  their  Nature  and 
old  age,  a  virtuous  wife,  and  an  infant  son,  must  be  main-  uon.  • 
tained,  even  though  doing  an  hundred  times  that  which 
ought  not  to  be  done  **  (5).     So  the  Mitakshara  lays  down 
that  **  Where  there  may  be  no  property  but  what  has  been 
self-acquired,  the  only  persons  whose  maintenance  out  of 
such  property  is  imperative  are  aged  parents,  wife,  and 
minor  children*'  (t).    The  Smriti  Chandrika  also  expressly 
states  that  the  obligation  to  maintain  widows  is  dependent 
on  taking  the  property  of  the  deceased  (u).     This  rule  is 
followed  in  Madras,  where  suits  for  maintenance  have 
been  dismissed   when  brought  by  a  widow  against  her 
brothers-in-law,  or  her  father-in-law,  who  held  no  ancestral 
property,  or  where  the  only  property  out  of  which  main- 
tenance could  be  given  was  a  salary  (v).     So,  it  has  been 
held  in  Bengal  that  the  widow  of  a  separated  "brother  is 
not  entitled  to  be  maintained  by  the  family  of  her  father- 
in-law,  and  the  same  opinion  was  given  by  the  Bombay 

(«)  3  Di^;.,  406.  The  last  clause  is  cited  in  another  chapter  as  meaning  that 
the«ie  relations  must  be  maintained  even  by  crime.  See  per  curiam  Savitribai 
V.  Luxiinibai,  2  Bom.,  597. 

(t)  Mitakshara  on  Subtraction  of  Gift,  cited  Stra.  Man.,  §  209  ;  Subbarayana 
V.  Subbakkaf  8  Mad.,  236.  A  step  son  is  no:;  bound  to  support  his  step-mother 
unless  he  has  family  property.  Bai  Daya  v.  Natha  Govindlal,  9  Bom.,  279  ; 
Kedar  Nath  v.  Hemanginiy  18  Cal.,  336.  As  to  the  maintenance  of  children  in 
MsJabar,  see  Kariyadan Pokkar  v.  Kayat  Beeran,  19  Mad.,  461. 

{u)  Smriti  Chandrika,  xi.,  1,  §  34.  "In  order  to  maintain  the  widow,  the 
elder  brother  or  any  of  the  others  abo\  ementioned  must  have  taken  the  property 
of  the  deceased  ;  the  duty  of  maintaining  the  widow  being  dependent  on  taking 
the  property."  It  is  immaterial  whether  the  property  is  movable  or  real. 
Kamani  Daasee  v.  Chandra  Bode,  17  Cal.,  373. 

{v)  Vudda  V.  Venkamma,  Mad.  Dec.  of  1858,  226 ;  Comaraswamy  v. 
Sellummauly  Mad.  Dec.  of  1859,  6;  Virabadrachari  v.  Kuppainmalj  ib.,  266  ; 
Brahmavarapu  v.  Venkamma,  ib.,  272;  Ammakavnu  v.  Appu,  11  Mad.,  191. 
See  Vitalatchy  v.  Anncuamif  5  Mad.  H.  C,  150,  wheye  the  point  had  been  left 
'  undecided,  and  Bangammal  v.  Echammal,  22  Mad.,  805,  where  the  authority 
of  the  previous  cases  was  doubted,  citing  W.  &  B.,  246—252,  and  JoUy,  Lect. 
134,  185,  and  where  it  was  expressly  held  that  property,  which  the  father-in-law 
bad  inherited  ex  parte  matemd,  though  not  partible,  was  subject  to  the 
maintenance  of  his  son's  widow. 
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High  Court,  in  a  case  where  a  deserted  wife  claimed 
maintenance  from  her  husband's  brothers.  Their  liability 
was  stated  to  depend  upon  their  having  in  their  hands  any 
of  her  husband's  property  (w).  In  a  case  under  the 
Mitakshara  law  in  Bengal,  Kemp,  J.,  said  :  **  The  question 
to  be  decided  is,  whether  the  father  and  son  were  joint  in 
estate,  and  whether  any  joint  estate  was  left  which  was 
.  burthened  with  the  payment  of  proper  maintenance  to 
the  plaintiff,  the  defendant's  daugh^^er-in-law  "  {x).  The 
question  was  recently  examined  with  great  fulness  and 
care  by  the  Courts  of  the  North- West  Provinces  and  of 
Widow  of  Bengat.     In  the  former  the  widow  of  a  deceased  member 

parcener.  of  a  joint  family  claimed  maintenance  from  her  father-in 

law  and  brother-in-law.  There  was  admittedly  joint 
ancestral  property,  but  it  was  contended  that  the  widow 
could  only  be  maintained  out  of  her  husband's  property, 
and  that  he  left  none,  his  interest  in  it  passing  to  his 
coparceners.  The  Court  affirmed  her  claim.  They  rested 
it  on  the  ground  that  the  share  which  her  husband  had  in 
the  property  had  passed  to  the  defendants,  that  she  could 
not  be  in  a  worse  position  than  the  wife  of  a  disqualified 
heir,  who  would  be  admittedly  entitled  to  maintenance  ; 
that  she  might  be  looked  upon  as  one  who,  though  in- 
terested in  the  property,  was  disqualified  from  inheriting 
it  by  sex ;  and  that  where  her  husband  had  an  interest  in 
property,  out  of  which  she  would  be  maintained  during 
his  life,  the  obligation  to  maintain  her  out  of  that  property 
continued  after  his  death,  whether  it  passed  by  inheritance 
or  by  survivorship  (y).  It  will  be  observed  that  it  was 
assumed  that  there  would  have  been  no  such  obligation  if 
there  had  been  no  joint  property,  or  if  it  had  not  passed 
into  the  hands  of  the  defendants,  and  the  judgments  relied 
much  on  the  passage  in  the  Smriti  Chandrika  (xi,  1,  §  34), 

(u'l  Kumulmoiiey  v.  Bodknarain,  2  W.  MacN.,  119 ;  Bamabai  v.  Trimbak, 
9  Bom.  H.  C,  283. 

(;r)  Hema  Kooeree  v.  Ajoodhya^  24  Sath.,  474.  So  the  Chief  Court  of  Mysore 
held  that,  where  the  estate  of  the  defendant  was  enlarged  by  the  death  of 
his  brother,  the  husband  of  the  plaintiff,  she  was  entitled  to  maintenance. 
Siddanna  v.  Mooveappah,  6  Mysore,  219. 

(y)  LalH  Kuar  v.  Qanga,  7  N.- W.  P.,  261. 
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in  which  this  rule  is  laid  down.  The  principle  that  a 
widow  of  a  son  has  no  legal  claim  for  maintenance  against 
the  separate  or  self-acquired  property  of  her  father-in-law 
was  affirmed  by  a  Full  Bench  of  the  Allahabad  High  Court. 
They  held,  however,  that  the  father-in-law  was  under  a 
moral  obligation  to  provide  for  the  widow  out  of  this  pro- 
perty, and  that  when,  upon  his  death,  the  property 
devolved  upon  his  other  sons  they  came  under  a  legal  obli- 
gation to  carry  out  this  moral  obligation,  and  could  be 
compelled  to  do  so  {z), 

§  452.  The  Bengal  decision  was  given  on  appeal  f rom  Not  entitied  to 
a  judgment  of  a  Full  Bench  under  the  following  cir-  jJi^Cfe?* 
cumstances   (a)   :    The  plaintiff  was  the  widow  of  the 
defendant's  son.     There  was  no  joint  family  property,  and 
the  son  left  no  property  of  his  own.     The  only  property 
possessed  by  the  father-in-law  was  a  monthly  pension. 
After  her  husband's  death,  the  widow  went  to  reside  in  her 
own  father's  house.  The  suit  was  brought  by  her  to  have 
a  fixed  money  payment  made  to  her.  It  was  admitted  that 
the  defendant  was  willing  to  support  her  in  his  own  house, 
and  that  she  had  not  been  driven  from  his  house  by  any 
ill-treatment.    It  was  held  by  eleven  out  of  thirteen  Judges 
{diss.  Lock  and  Kemp,  JJ.,)  that  her  claim  could  not  be  where  no 
supported.  For  the  purpose  of  this  ruling,  however,  it  was  ^'°^^  ^' 
not  necessary  to  decide  whether  the  father-in-law  was! 
under  an  obligation  to  give  his  daughter-in-law  lodging,! 
food  and  raiment.     It  was  only  necessary  to  decide  that» 
where  she  practically  refused  to  accept  these,  she  was  not 
entitled  to  a  fixed  monthly  allowance.     It  was  admitted 
by  all  the  Judges  that  where  a  person  took  property,  either 
by  inheritance  or  survivorship,  he  would  be  legally  bound 
to  maintain  those  whose  maintenance  was  a  charge  upon  whether  main- 
it  in  the  hands  of  the  last  holder.     But  where  there  was  dSJ^ds''''^^^'' 

{z)  Janki  v.  Nand  Ram,  11  All.,  194.     This  case  was  approved  and  followed  q£  ^i^)erty 
by  the  High  Court  of  Bengal,  Kamini  Dassee  v.  Chandra  Pode,  17  Cal.,  373;       *^    *^    '' 
Devi  Ptrsad  v.  Ounwanti  Koer,  22  Cal.,  410;  Bangammal  v.  EchammaL 
22  Mad.,  803. 

(a)  Kketramani  v.  KaahiTiath,  2  B.  L.  R.  (A.  C.  J.),  15;  8.  C,  10  Suth. 
(P.  B.),  89;  Bamcoomar  v.  Ichamoyi,  6  Cal.,  36. 
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no  such  property,  Peacock,  C.  J.,  Macpherson,  Bayley, 
Glover,  JJ.,  were  of  opinion  that  there  was  no  legal  obliga- 
tion whatever  to  maintain  the  daughter  at  law,  and  that 
the  precepts  which  seemed  to  enjoin  upon  relations  the 
duty  of  maintaining  the  widows  of  deceased  members 
were  of  merely  moral  obligation.  On  the  other  hand, 
several  of  the  other  Judges  stated  that  they  offered  no 
opinion  as  to  the  right  of  a  dependent  widow  to  receive 
necessary  subsistence  in  the  house  of  the  head  of  the 
family.  If  he  allowed  her  to  continue  in  his  house  as  a 
member  of  the  family,  and  if  she  were  an  infant,  or  other- 
wise unable  to  maintain  herself,  it  was  intimated  by 
Norman,  J.,  that  such  a  state  of  things  would  carry  with 
it  a  legal  obligation  on  the  part  of  the  father-in-law,  who 
had  taken  upon  himself  the  care  of  her  person,  and  the 
charge  of  entertaining  her  as  a  member  of  his  family,  and 
on  whose  protection  she  was  dependent,  to  provide  her 
with  food  and  the  actual  necessaries  of  life.  But  the 
Civil  Courts  would  have  no  jurisdiction  to  interfere  with 
his  discretion  in  determining  the  manner  in  which  this 
obligation  should  be  discharged  (fc). 
Bombay.  §  453.  In  Bombav,  it  was  formerly  laid  down  that  where 

a  widow  of  one  of  the  near  members  of  the  family,  such  as 
a  father,  son,  or  brother,  is  actually  destitute,  she  has  a 
legal  right  to  be  maintained  by  the  other  members,  even 
though  they  were  separated  from  her  late  husband,  and 
possess  no  assets  upon  which  he  or  she  ever  had  a  claim  (c). 
These  cases  were,  however,  examined  and  over-ruled  in  a 
later  decision,  in  which  a  widow,  who  was  living  apart  from 
her  husband's  family,  sued  his  paternal  uncle,  the  nearest 
surviving  male  relation  of  her  husband,  for  a  money  allow- 
ance as  maintenance.  The  Court,  after  an  exhaustive 
review  of  the  whole  law  upon  the  subject,  held  that  the  suit 
must  fail  for  two  reasons,  either  of  which  would  be  fatal  to 


(b)  2  B.  L.  R.  (A.  C.  J.),  p.  48 ;  S.  C,  10  Suth.  (F.  B.),  p.  96. 

(c)  Baeey.LuJcmeeda8S,lBom.'H.C.,'13;   Chandrabhagabai  v.  Kaahinath, 
2 Bom.  B.C.,  841 ;  Timm appa v.  Farm eahriammay  6 Bom.  H.  C.  (A.  C.  J.),  180; 

Udaram  v.  SovJeaboi,  10  Bom.  H.  C,  488;  W.  &  B.,  246—262. 
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her  claim  ;  first,  that  the  defendant  was  separated  in  estate 
from  the  plaintiff's  husband  at  the  time  of  his  death  ;  and, 
secondly,  that  at  the  institution  of  the  suit  there  was 
not  in  the  possession,  or  subject  to  the  disposition,  of  the 
defendant,  any  ancestral  estate,  or  estate  of  the  plaintiff's 
husband,  or  of  his  father  (i).  Where,  however,  the 
father-in-law  is  in  possession  of  self-acquired  property, 
although  the  widow  of  a  pre-deceased  son  had  no  legal 
right  to  maintenance  out  of  such  property  against  him, 
as  soon  as  it  descended  from  him  either  to  his  son  or  to 
his  widow,  her  moral  became  a  legal  right  on  the  principle 
stated  at  the  end  of  §  451  (e).  If  the  self -acquired  estate 
passed  by  devise  instead  of  by  inheritance,  the  Bombay 
High  Court  considers  that  the  liability  to  the  widow's 
maintenance  would  not  attach  ;  the  Madras  High  Court 
seems  to  be  of  an  opposite  opinion  (/). 

§  454.  The  obligation  to  maintain  a  son  appears  to  be  Righte  of  son. 
limited  to  the  case  of  his  being  an  infant  (gr),  in  which  case 
the  law  of  every  nation  imposes  an  obligation  upon  the 
parent  to  maintain  him,  or  of  his  being  a  co-sharer  in  the 
property  of  which  his  father  is  the  manager.  The  mere 
relationship  of  father  and  son  imposes  no  such  obligation, 
where  the  son  has  reached  an  age  at  which  he  can  support 
himself.  Whether  the  case  might  be  different  if  a  perma- 
nent incapacity  to  support  himself  were  made  out  is  not 
clear.  A  temporary  incapacity  would  certainly  entail  no 
such  duty  Qi) .  Where,  however,  the  whole  of  the  family 
property  is  impartible,  and  subject  to  the  law  of  primogeni- 
ture, an  adult  son  is  entitled  to  maintenance,  since  this  is 
the  only  mode  in  which  he  can  obtain  any  benefit  from  the 


(^  Savitrihai  v.  Luximibaij  2  Bom.,  673  ;  Apaji  v.  Gangabai,  ib.f  632 ;  Kalu 
V.  Kaahibaij  7  Bom.,  127  ;  Bai  Kanku  v.  Bai  Jadav,  8  Bom.,  15. 

\e)  Adibaiy.  Cwrsondas,  11  Bora.,  199;  Yamunabai  v.  Manubai,  23  Bom., 
606 ;  approved  per  Prinsept  J.,  29  Cal.,  670. 

(/)  2&.,  ub.  sup.  Bai  Parvati  v.  Tarwadi,  26  Bom.,  268;  Rangammal  v. 
EehammaX,  22  Mad.,  806. 

iq)  Ante  %  451.    Amma  Kannu  v.  AppUf  11  Mad.,  91. 

(h)  Premchand  v.  Hulashchand,  4  B.  L.  R.  App.,  28;  8.  C,  12  Sath.,  494. 
So  as  to  grandson,  Mon  MoJUnee  v.  Balucky  8  li.  L.  R.,  22;  S.  C,  16  Sath., 
498 ;  or  adult  illegitimate  son,  Nilmoney  y.  Baneshur,  4  Cal.,  91.  See  Or.  P.O.. 
1898,  B.  488. 
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ancestral  estate  (i).  A  father  is  under  no  legal,  religious 
or  moral  obligation  to  procure  the  marriage  of  his  son. 
Even  in  the  case  of  a  Brahman,  marriage  is  not  one  of  the 
ceremonies,  failure  to  perform  which  entails  forfeiture  of 
caste  or  status  {k). 
Wife  to  be  §  455.  The  maintenance  of  a  wife  by  her  husband  is,  of 

hSiband.  ^  couTse,  a  matter  of  personal  obligation,  arising  from  the 
very  existence  of  the  relation,  and  independent  of  the 
possession  of  any  property  (I).  And  this  obligation  attaches 
from  the  moment  of  marriage.  Where  the  wife  is  imma- 
ture it  is  the  custom  that  she  should  reside  with  her  parents, 
and  they  maintain  her  as  a  matter  of  affection,  but  not  of 
obligation.  If  from  inability,  unwillingness,  or  any  other 
cause,  they  choose  to  demand  her  maintenance  from  her 
husband,  he  is  bound  to  pay  for  it  (m).  And,  conversely, 
her  husband  is  alone  liable.  No  other  member  of  the 
family,  whether  joint  or  separate,  can  properly  be  made  a 
party  to  the  suit,  unless,  perhaps,  in  cases  where  he  has 
abandoned  her,  and  his  property  is  in  the  possession  of 
some  other  relation  (n). 
Bound  to  reside  §  456.  As  soou  as  the  wife  is  mature,  her  home  is  neces- 
withhim.  sarily  in  her  husband's  house  (o).     He  is  bound  to  main- 

tain her  in  it  while  she  is  willing  to  reside  with  him,  and 
to  perform  her  duties.  If  she  quits  him  of  her  own  accord, 
either  without  cause,  or  on  account  of  such  ordinary  quarrels 
as  are  incidental  to  married  life  in  general,  she  can  set  up 
no  claim  to  a  separate  maintenance  (p) .  Nothing  will  justify 
Wife  leaving       her  in  leaving  her  home  except  such  violence  as  renders  it 


her  home. 


It)  himmat  v.  Ganpat^  12  Bom.  H.  C,  94;  Ramchandra  v.  Sakharam^ 
2Bom.,  846;  po«e§4G8. 

(k)  Qovindaratuly  v.  Dtvarobhotla^  27  Mad.,  206. 

\l)  Ante  §  451. 

\m)  Bamien  v.  Oondammal,  Mad.  Dec.  of  1868,  164. 

(n)  lyagaree  v.  Sashamma,  Mad.  Dec.  of  1856,  22 ;  Bangaiyan  v.  Kaliyan. 
Mad.  Doc.  of  I860,  86;  Gudimella  t.  Venkamma,  Mad.  Dec.  of  1861,  12: 
Bamabai  v.  Trimbak,  9  Bom.  H.  C,  288. 

(o)  See  the  whole  subject  discutsed  in  Dadaji  v.  Bukmabai,  9  Bom.,  629, 
reversed  10  Bom.,  801,  where  a  wife  of  mature  years,  whose  marriage  had  nevor 
been  consummated,  refused  to  take  up  her  residence  with  her  husband,  and  ii 
was  held  that  a  suit  would  lie  to  compel  her  to  do  so. 

(p)  2  W.  MacN.,  109 ;  KuUyane$iuree  t.  Dwarkanath^  6  Suth.,  116;  S.  C.,2 
Wym.,  128;  Sidlingapa  y.  Sidava,  2  Bom.,  684. 
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^unsafe  for  her  to  continue  there,  or  such  continued  ill-usage 
as  would  be  termed  cruelty  in  an  English  matrimonial 
•Court  (q).  For  instance,  where  a  Hindu  husband  kept  a 
Mahomedan  woman,  the  Court  considered  that  this  was 
such  conduct  as  rendered  it  impossible  for  the  wife  to  live 
-with  him  any  longer,  consistently  with  her  self-respect  and 
religious  feelings  (r).  Bat  I  doubt  whether  the  same  rule 
would  be  applied  to  the  mere  keeping  of  a  concubine,  which 
is  a  matter  of  familiar  usage  among  Hindus,  especially  of 
the  higher  ranks  (s).  This  seems  to  be  very  much  the 
opinion  of  the  Madras  High  Court  m  several  cases  which 
came  before  it  under  §  488  of  the  Criminal  Procedure  Code 
1882,  by  which  the  Magistrate  can  award  maintenance  to 
he  paid  by  a  husband  to  his  wife  who  refuses  to  live  with 
him  on  account  of  his  adultery  (t).  And  the  circumstance 
of  a  man's  taking  another  wife,  even  without  any  of  the 
reasons  which  are  stated  as  justifying  such  a  course  (u),  does 
not  entitle  a  wife  to  leave  her  home,  so  long  as  her  husband 
is  willing  to  keep  her  there  (v).  For  such  a  step  on  his 
part  is  one  of  the  incidents  of  Hindu  married  life.  Of 
course,  a  wife  who  leaves  her  home  for  purposes  of  adultery  whemmdiMte. 
cannot  claim  to  be  maintained  out  of  it,  nor  to  be  taken 
back  {w).  Whether  an  unchaste  wife  can  be  turned  out  of 
-doors  by  her  husband  without  any  provision  whatever 
seems  hardly  settled.  It  is  stated  generally  that  an  un- 
chaste woman  may  be  turned  out  of  doors  without  any 
maintenance  (x).  But  the  passages  upon  which  this  dictum 
rests  refer  to  the  maintenance  either  of  the  wives  of  dis- 


(q)  Pudmanabiak  v.  Moonemmah,  Mad.  Dec.  of  1857,  1.38;  Vejayah  v. 
Anjalummaul^  Mad.  Dec.  of  1858,  223;  Matangini  v.  Jogendro,  19  Cal.,  84. 

(r)  Lalla  Gobind  v.  Dowlut,  6.  B.  L.  R.  App.,  85 ;  S.  C,  14  Suth.,  451.  As  to 
oases  where  cither  party  becomes  a  convert  nnd  is  therefore  repudiated  by  the 
•other,  see  Act  XXI  of  1866  (Native  Converts  Marriage  Dissolution). 

(•)  Yajnavalkya  says  (V.  May.,  xx.,  §  2) :  *'  Let  the  bidding  of  their  husbands 
be  performed  by  wives ;  this  is  the  chief  duty  of  a  woman.  Even  if  he  be 
Accused  of  deadly  sin,  yet  let  her  wait  until  he  be  purified  from  it." 

(t)  Beg.  V  Bfannathaf  17  Mad.,  260;  Oantapalli  Appalamma  y.  O, 
Yellayya,  20  Mad.,  470;  case  547  of  1884.  20  Mad.,  p  474,  note. 


(u)  See  as  to  these,  Manu,  ix.,  §  77—82. 

\v)r      '     


, . ,  Manu,  ix.,  §  83 ;  Virdsvami  v.  Appatvamif  1  Mad.  H.  C,  375 ;  Bajah  Bow 
Boochee  v.  Venc<Ua  NeeUi&ry,  1  Mad.  Dec,  866. 

iw)  2  W.  MaoH .,  109 ;  llata  v.  Narayanan,  1  Mad.  H.  C,  872. 
(x)  V.  May.,  iv.,  11,  §  12;  Smriti  Chandrika,  v.,  $  43. 
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qualified  heirs,  or  of  the  widows  of  deceased  coparceners  (y)^ 
Yasishtha  treats  even  adultery  on  the  part  of  a  wife  as  art 
expiable  offence,  and  states  the  particular  penances  by 
which  she  is  rendered  pui-e  again.  He  adds :  "  But  these 
four  wives  must  be  abandoned,  one  who  yields  herself  to  her 
husband's  pupil  or  guru,  and  especially  one  who  attempts 
the  life  of  her  lord,  or  who  commits  adultery  with  a  man 
of  a  degraded  caste.  "  In  another  passage  he  says  :  "  A  wife 
though  tainted  by  sin,  whether  she  be  quarrelsome,  or  have 
left  the  house,  or  have  suffered  criminal  force,  or  have 
fallen  into  the  hands  of  thieves,  must  not  be  abandoned  ; 
to  forsake  her  is  not  prescribed  by  the  sacred  law.  " 
"  Those  versed  in  the  sacred  law  state  that  there  are  three 
acts  only  which  make  women  outcastes  :  the  murder  of  the 
husband,  slaying  a  learned  Brahman,  and  the  destructioi> 
of  the  fruit  of  their  womb  "  (z).  It  appears  pretty  certaio 
that  no  one  except  her  husband,  or  perhaps  her  son,  is 
bound  to  keep  an  unchaste  woman  alive.  But  there  are 
contradictory  opinions  as  to  whether  her  husband  is  not 
liable  to  furnish  her  with  a  bare  subsistence.  The  obli- 
gation, if  it  exists,  is  dependent  on  the  woman  abandoning 
her  course  of  vice  (a).  Where  a  decree  has  been  given 
awarding  a  bare  maintenance  to  a  widow,  it  has  been  held 
that  she  does  not  forfeit  it  by  subsequent  unchastity^ 
though  it  might  be  different  if  the  maintenance  awarded 
were  on  the  full  scale  (6).  This  ruling  was  dissented 
from  in  a  later  case  where  a  widow  was  declared  not 
entitled  even  to  a  starving  maintenance  on  account  of 
her  incontinence.  There,  however,  the  property  out  of 
which  she  claimed  to  be  maintained  had  been  bequeathed 


iy)  See  Narada,  xiii.,  §  26,  26 ;  Mitakshara,  ii.,  1,  §  7;  Viramit,  p.  174;  Daya 
Bha^,  xi.,  1,  §  48,  and  per  Privy  Council,  Moniram  v.  Kerry  Kolitanff, 
7  I.  A.,  151 ;  S.  C,  6  Cal.,  776. 

(z)  Vasishtbft,  xxi.,  7—10;  xxviii.,  2—7. 

(ft)  Buasunt  v.  Kummul,  7  8.  D.,  144  (168);  1  Stra.  H.  L.,  172;  2Stra.  H.  L.^ 
&9,  809 ;  Stra.  Man.,  §  206 ;  Muthammal  v.  Kamakshy  Ammal^  2  Mad.  H.  C, 
387.  And  consider  remaks  of  High  Court  Lakakman  v.  Bamchandra,  1  Bom., 
660.  See  texts,  2  Dig..  422—426;  Nara<1a,  xii.,  §  91;  Yajnavalkya,  i.,  §  70; 
Viramit.,  p.  163 ;  'per  curiam^  17  Cal.,  p.  679. 

(6)  Bonamma  v.  Timannabhatf  1  Bom.,  569.  Bni  wee  per  curiam  ^  Sinthayee^ 
T.  Thanakaptidayeiif  4  Mad.  H.  C,  185. 
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by  her  father-in-law  to  her  mother-in-law,  by  whom  the 
action  was  brought  to  recover  it,  and  the  Court  intimated 
that  possibly  her  husband  or  her  son  would  be  boimd  to 
keep  her  from  absolute  destitution  (c).  This  decision  was 
again  followed  in  a  case  very  similar  to  that  of  Honamma 
V.  Timannabhat,  the  widow  having  obtained  a  decree  for 
maintenance  before  her  misconduct.  The  Court  held  that 
her  subsequent  unchastity  might  be  used  either  as  a  defence 
to  an  action  by  her  to  enforce  the  decree,  or  as  a  ground 
for  setting  it  aside.  They  relied  on  the  text  of  Narada 
referred  to  in  the  DayaBhaga  (XI,  1,  §  48)  : — "  Let  them 
<the  husband's  relations)  allow  a  maintenance  to  his  women 
for  life,  provided  they  keep  unsullied  the  bed  of  their  lord ; 
but  if  they  behave  otherwise,  the  brother  may  resume  that 
allowance."  This  text  is  pointed  out  by  the  Privy  Council 
in  Moniram  v.  Kerry  Kolitany  (d),  as  clearly  showing  that 
the  right  was  one  liable  to  resumption  or  forfeiture  as 
distinguished  from  the  case  of  a  widow's  estate  by  suc- 
cession {e).  In  Calcutta  it  has  been  suggested,  that  if  a 
widow  who  had  been  unchaste  after  her  husband's  death 
had  left  her  immoral  life,  and  had  been  living  in  chastity 
at  the  time  of  suit,  she  might  be  entitled  to  receive  a  bare 
maintenance,  or  to  retain  one  already  granted.  This  was, 
however,  a  mere  obiter  dictum,  as  on  the  facts  the  Court 
founds  that  the  widow  by  her  continued  unchastity  up  to 
suit  forfeited  every  claim  upon  the  holders  of  her  hus- 
band's estate  (/). 

The  obligation  to  continued  chastity  only  applies  where 
the  maintenance  has  been  given,  or  is  claimed  in  satis- 
faction of  the  common  law  right.  Where  the  maintenance 
rests  upon  an  independent  consideration  for  an  express 
agreement  it  cannot  be  withheld  unless  there  is  a  provision 

(c)  Valu  V.  Oungat  7  Bom.,  84. 

{d)  7  1.  A.,  p.  151. 

{e)  Vishnu  Shambhog  v.  Manjamma,  9  Bom.,  lOS;  followad  Nagamnti  v. 
Virabadhrn,  17  Bfad.,  892;  KatdamtU  v.  Murufimml,  19  Mvd.,  6;  Da,tta 
Kuari  v.  Megha^  15  All ,  3d2.  Ths  rule  applie-i  d  forU  »ri  in  th<^  o  iHa  of  a 
tfoncabine  of  a  decea^t^d  coparcener.     Yashoantra'i  v  KiMhibai,  ii  Bo  n.,  *26. 

(/)  Rotmnath  v.  B%jofUinonL  17  Cal.,  674. 
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to  that  effect  in  the  agreement.     As  for  instance  where 
lands  were  assigned  to  a  widow  by  way  of  maintenance  in 
compromise  of  a  suit  in  which  she  had  claimed  the  entire 
estate  (g). 
For  a  lawful  When  a  wife  leaves  her  husband's  home  by  his  consent^ 

he  is,  of  course,  bound  to  receive  her  again  when  she  is. 
desirous  to  return,  and  if  he  refuses  to  do  so,  she  will  be 
entitled  to  maintenance  just  as  if  he  had  turned  her  out  (h)^ 
A  wife,  who  is  unlawfully  excluded  from  her  own  home^ 
or  refused  proper  maintenance  in  it,  has  the  same  right 
to  pledge  her  husband's  credit,  as  a  wife  in  England. 
But  the  anus  lies  heavily  on  those  who  deal  with  her  to 
establish  that  she  is  in  such  a  position  (i). 
Widow  not  §  457.  The  same  reasons  which  require  a  wife  to  remain 

with  huabftnd'B    Under  her  husband's  roof  do  not  apply  where  she  has 
*  ^'  become  a  widow.     No  doubt  the  family  house  of  her  hus- 

band's relations  is  a  proper,  but  not  necessarily  the  most 
proper,  place  for  her  continued  residence  (A:).  Where  she  is 
Widow  leuding  young,  and  is  surrounded  by  young  men,  it  njay  even  be 
^^^^'  more  prudent  and  decorous  for  her  to  return  to  her  father's 

care,  and  it  may,  imder  many  circumstances,  be  not  only 
a  safer  but  a  happier  home.  At  all  events  it  is  now  settled 
by  decisions  of  the  highest  tirbunal  that  "  all  that  is 
required  of  her  is,  that  she  is  not  to  leave  her  husband's 
house  for  improper  or  unchaste  purposes,  and  she  is  entitled 
to  retain  her  maintenance,  unless  she  is  guilty  of  nuchas- 
tity,  or  other  disreputable  practices,  after  she  leaves  that 
residence  "  (Z).  It  does  not,  however,  follow  that  the  right 
to  choose  a  separate  residence  and  a  money  maintenance 
rests  absolutely  with  the  widow,merely  for  her  own  pleasure. 
The  Bombay  High  Court,  after  a  review  of  all  the  previous 


ig)  Bhup  Sinff?i  v.  Lachman,  26  All.,  321. 


Nitye  r.  Soondaree^  9  Sutli.,  475. 

(t)  Viraavami  v.  Aypasvami^  1  Mad.  H.  C,  375. 

(k)  2  Dig.,  460. 

{l)  Pirthee  Singh  v.  Bant  Bajkooer,  12  B.  L.  R.  (P.  C),  288;  S.  C.dOSath.,. 
21,  where  most  of  the  previous  cases  are  cited;  Visalatchi  v.  Annasamiy  & 
Mad.  H.  C,  150;  Kastvrbai  v.  Shivajiratn,  3  Bon»..  872,  dissentiDg  from 
Bavgo  Vinayaky.Yamunabaifi^Bom.j^i;  p^cun'atn, 6 Mad., p. 86;  GoHb«% 
V.  Lakkmidaa^  14  Bom.,  490;  Siddessury  v.  Janafdan,  29  Cal.,  667. 
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decisions,  appears  to  be  of  opinion  that  the  Courts  have  a 
discretion,  **  which  should  be  exercised  so  as  not  to  throw 
upon  the  deceased  husband's  family  a  needless  or  oppres- 
sive burden  at  the  caprice  of  the  widow  or  her  family." 
They  cited  with  approval,  as  containing  the  true  principle 
of  law,  the  statement  by  Colebrooke  (2  Str.  H.  L.,  401) : 
*'  She  does  not  lose  her  right  of  maintenance  by  visiting 
her  own  relations;  but  a  widow  is  not  entirely  her  own  mis- 
tress, being  subject  to  the  control  of  her  husband's  family, 
who  might  require  her  to  return  to  live  in  her  husband's 
house  "  (m).  Nor  can  a  widow  claim  a  separate  maintenance 
where  the  family  property  is  so  small  as  not  to  admit  rea- 
sonably of  the  allotment  to  her  of  such  a  maintenance  (n). 
If  the  husband  chose  by  his  will  to  make  it  a  condition 
that  his  widow  shoud  reside  in  his  family  house,  such  a 
direction  would  be  binding,  and  the  continuance  of  her 
maintenance  would  depend  upon  her  obedience  (o).  A 
widow  cannot  insist  on  residing  in  any  particular  house. 
If  she  elects  to  live  with  her  husband's  family,  she  must 
accept  such  arrangements  for  her  residence  as  they  make 
for  her  (p).  On  the  other  hand  if  she  insists  on  a  separate 
maintenance  she  cannot  also  claim  a  right  to  live  in  the 
family  house  (g).  In  Madras  it  has  been  laid  down  that  a 
widow  who,  without  any  special  cause,  elects  to  live  away 
from  her  husband's  relations,  is  not  entitled  to  as  liberal 
an  allowance  as  she  would  be  if,  from  any  fault  of  theirs, 
she  was  unable  to  live  with  them  (r).  But  I  imagine  that 
her  election  to  live  apart  from  them  cannot  be  visited 
with  anything  in  the  way  of  a  penalty,  or  forfeiture  of  her 
proper  rights  (s).     Under  Bengal  Law,  where  a  partition 

(m)  Uango  Vinayak  v.  Yamunabaif  8  Bom.,  44;  Hamchandra  v.  Saffu- 
nabai,  4  Bom.,  261. 

(n)  Godavaribai  v.  Sagu-nabai,  22  Bom.,  52. 

(o)  Bamasunderi  v.  Puddomonee^  8.  D.  of  1869,  457 ;  Cunjhunneey.  Goopee, 
F.  MacN.,  62;  per  curiam,  Pirthee  Singh  v.  Bani  Bajkooer,  12  H.  L.  R.,  247; 
8.  C,  20  Suth.,  21 ;  Mulji  BaUhanker  v.  Bat  Ujam,  13  Bom.,  218 ;  Girianna 
V.  Honamma,  15  Bom  ,  286.  See  Tin  Cowri  v.  Krishna  Bhabini^  20  Cal.,  15, 
where  the  widow  had  been  removed  from  the  dwelhog  hoatie  by  force. 

(p)  Mohun  Geer  v.  Mt.  Tota,  4  N.-W.  P.,  153. 

\q)  Bamiah  v.  Nyannammah,  1  Mysore,  Ch.  Ct.  58. 

(r)  Anantaiya  v.  Savitramttia,  Mad.  Dec.  of  1861,  59. 

(•)  See  cases  cited,  note  {1} ;  Nittokiaaoree  v.  Jogendro^  5  I.  A.,  55. 
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takes  place  between  the  sons  and  step-sons  of  a  widowed 
mother,  her  claim  for  maintenance  attaches  upon  the 
share  of  her  own  sons,  not  upon  the  whole  estate.  So  long 
as  the  estate  is  undivided  the  maintenance  of  all  the 
mothers  is  a  charge  upon  the  whole  estate  (t). 
AU  heirs  bound.  §  458.  A  female  heir  is  under  exactly  the  same  obliga- 
tions to  maintain  dependent  members  of  the  family  as  a 
male  heir  would  have  been  imder  by  virtue  of  succeeding 
to  the  same  estate  (w).  The  obligation  extends  even  to 
the  King  when  he  takes  the  estate  by  escheat,  or  by  for- 
feiture (v).  And  where  the  claim  to  maintenance  is 
based  upon  the  possession  of  family  property,  it  equally 
exists  though  the  property  is  impartible,  as  being  in  the 
nature  ofaEaj,  ora  Zemindary  in  Southern  India  («?), 
and  is  not  affected  by  the  fact  that  a  small  portion  of  the 
movable  property  had  been  awarded  to  the  claimant  on  a 
partition  (x).  In  Bombay  it  has  been  held  that  where  a 
Bight  of  CO-  member  of  an  ordinary  undivided  Hindu  family  is  in  a 
parcener     sue.  p^gj^j^^  ^q  g^^  £^j,  g^  share  of  the  property,  he  cannot  sue 

for  maintenance  (y).  But  it  is  difficult  to  see  why  a 
coparcener,  who  is  willing  to  continue  as  a  member  of 
an  undivided  family,  should  be  driven  out  of  it  by  what 
must  be  wrongful  conduct  on  the  part  of  the  manager,  in 
refusing  him  his  proper  support  out  of  the  family  funds. 
Such  suits  are,  of  course,  very  rare,  as  maintenance  would 
never  be  refused  to  a  coparcener  unless  his  right  as  such 
was  denied,  in  which  case  he  would  naturally  test  his  right 
by  suing  for  a  partition. 


(t)  Hemangini  Dasi  v.  Kedamaih,  16  I.  A.,  115;  S.  C,  16  C*l.,  758; 
Amriia  Lai  v.  Mavick  Lai,  27  Cal.,  561. 

(m)  Gunga  v.  Jeevee,  1  Bor.,  884  [42b]  ;  8  Dig.,  460. 

(»i  Narada,  xiii.,  §  62  ;  Oolab  Koonwur  v.  Collector  of  Benarea^  4  M.  I.  A., 
246;  S.  C,  7Suth.  (P.  C),  47. 

(u>)  Ckuoturya  v.  Sahub  Purhulad^  7  M.  I.  A.,  18;  Naragunty  v.  Venkanutj 
9  M.  I  A.,  66 ;  MvttvBawmy  v.  Vtinvatatnvara,  12  M.  I.  A.,  203 ;  S.  C,  2  B.  L.  R. 
(P.  C).  16 ;  S.  C,  11  Suth.  (t*.  C),  6 ;  Katchekaleyana  v.  Kachivijaya,  ib.,  495 ; 
S.  C,  2  B.  T*.  R.  (P.  C),  72;  8.  C,  11  Suth.  (P.  C),  33;  ante  §  464.  In  the 
case  of  the  Packet  Raj  the  Cour^  held  that  there  wan  no  law,  orciistom,  which 
entitled  anyone  but  a  son  or  daughter  of  the  deceased  Rajah  to  reoeire  main- 
tenance.    Nilmony  Singh  v.  Hingoo,  6  Cal  ,  266. 

(«)  Yarlaguddxi  MaUikarjuna  v.  F.  Durga,Q7 1.  A.,  161 ;  S.  C,  24  Mad.,  147. 

iy)  Himmai  Singh  v.  Oanpat  SingK  12  Bom.  H.  C,  96,  not-e. 


Digitized  by 


Google 


-PARAS.  458  &  459.]  MAINTENANCE.  617 

§  459.  In  cases  where  a  man  forsakes  his  wife  without  Amoont. 
tfcny  fault  on  her  part,  it  is  said  that  he  is  bound  to  give  her  ^ 
one-third  of  his  property,  provided  that  would  be  sufficient 
for  her  maintenance  {z).  In  other  cases  no  rule  is,  or  can 
l)e,  laid  down  as  to  the  amount  which  ought  to  be  award- 
ed. In  any  particular  instance  the  first  question  would  How  deier- 
be,  what  would  be  the  fair  wante  of  a  person  in  the 
position  and  rank  of  life  of  the  claimant  ?  The  wealth  of 
the  family  would  be  a  proper  element  in  determining  this 
question.  A  member  of  a  family  who  had  been  brought 
up  in  affluence  would  naturally  have  more  numerous  and 
more  expensive  wants  than  one  who  had  been  brought  up 
in  poverty.  The  extent  of  the  property  would  be  material 
in  deciding  whether  these  wants  could  be  provided  for, 
■consistently  with  justice  to  the  other  members  (a).  The 
extent  of  the  property  is  not,  however,  a  criterion  of  the 
sufficiency  of  the  maintenance,  in  the  sense  that  any  ratio 
had  existed  between  one  and  the  other.  Obherwise,  as 
the  Judicial  Committee  remarked  (6),  "  a  son  not  provided 
for  might  compel  a  frugal  father,  who  had  acquired  large 
means  by  his  own  exertions,  to  allow  a  larger  maintenance 
than  he  himself  was  satisfied  to  live  upon,  and  than 
children  living  as  part  of  his  famil}'^  must  be  content 
with.'*  Every  case  must  be  determined  upon  its  own 
peculiar  facts.  As  regards  widows,  since  they  are  only 
entitled  to  be  maintained  by  persons  who  hold  assets  over 
which  their  deceased  husbands  had  a  claim  (§  451 — 453), 
the  High  Court  of  Bombay  has  ruled  that  it  follows  as  a 
corollary,  **  that  the  widow  is  not,  at  the  utmost,  entitled 
to  a  larger  portion  of  the  annual  produce  of  the  family 
property  than  the  annual  proceeds  of  the  share  to  which 
her  husband  would  have  been  entitled  on  partition  were 
he  now  living  *'  (c). 

(je)  v.  May.,  xx.,  ^  1 ;  Kareti  Bluiee  v.  Nathoo,  1  Bor.,  63  [69]  ;  Ramabai  v 
Trimbak,  9  Bom.  H.  C,  283. 

(a)  Baitnix.  Hun  Singh,  12  All.,  658    Dfvi  Perand  v.  Ounwantif  22  Ca\., 
410;  Mahesk  Partab  v.  Dirgpal,  21  AH.,  232. 

(b)  Tagore  v.  Tagore.  9  B.  L.  R.,  p.  413:  S.  C,  18  Sath.,  359 ;  Bhugwan  v. 
BindoOt  6  Sath.,  286;  Nittokisioree  v.  Jogemdro,  5  I.  A.,  66. 

(e)  Madkavravv.  (?a»^a6a»,2B)in.,639;  Adibaiv.Curaandas  11  Bom.,  199. 
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An  illegitimate  member  of  a  family,  who  is  not  an  heir, 
is  not  entitled  to  maintenance  on  the  same  scale  or  on 
the  same  principles  as  disqualified  heirs,  or  females  who 
have  entered  the  family  by  marriage  (d). 

In  calculating  the  amount  of  maintenance  to  be  award- 
ed to  a  female,  her  own  stridhuna  is  not  to  be  taken  into 
account,  if  it  is  of  aji  unproductive  character,  such  as 
clothes  and  jewels.  For  she  has  a  right  to  retain  these, 
and  also  to  be  supported,  if  necessary,  by  her  husband's 
family.  But  if  her  property  produces  an  income,  this  is 
^  to  be  taken  into  consideration.  For  her  right  is  to  be 
maintained,  and,  so  far  as  she  is  already  maintained  out 
of  her  own  property,  that  right  is  satisfied  (c).  And 
it  would  seem  that  a  member  of  the  family,  who  has  once 
received  a  sufficient  allotment  for  maintenance,  and 
who  has  dissipated  it,  cannot  bring  a  suit  either  for  a 
money  allowance,  or  for  subsistence  out  of  the  family 
property  (/).  On  the  other  hand,  an  allowance  fixed  in 
reference  to  a  particular  state  of  the  family  property  may 
be  diminished  by  order  of  the  Court  if  the  assets  are 
afterwards  reduced  {g)y  provided  the  reduction  has  not 
arisen  from  the  voluntary  act  of  the  person  liable  for 
maintenance  (A).  And  on  the  same  principle,  the  allow- 
ance might  be  raised,  if  the  property  increased,  or  a 
change  of  circumstances  justified  the  demand  (i). 

Where  the  amoimt  of  maintenance  has  been  settled  by 
the  Indian  Courts,  the  Judicial  Committee  will  not  inter- 
fere with  that  amount  on  appeal  (k), 
Avmn.  Arrears  of  maintenance  used   to  be   refused    by    the 

Madras  Sudder  Court.     But  this  view  has  now  been  over- 

Id)  Gopalasami  v.  Arunachelantt  27  Mad.,  82. 

[e)  1  Stra.  H.  L.,  171  ;  2  Stra.  H.  L.,  307;  Shih  Dayee  v.  Doorga  Pershad, 
4  N.-W.  P.,  63;  Chandrabhagabai  v.  Kashinath,  2  Bora.  H.  C,  841 ;  per  curiam 
Savitribai  v.  Luximibaij  2  Bom.,  at  p.  684 ;  Kaveramwa  v.  Soobrovoppa^  & 
Mysore,  244.  A  mere  rifrlit  of  action  to  recover  pioperty  under  a  will  is  not  a 
legitimate  ground  lor  reducing  maintenance.  Gokebai  v.  Lakhmtdaa,  14 
Bom.,  490.  (/)  Savttribai  v.  Luximibai,  2  Bora.,  673. 

{g)  BuJcabai  v.  Oandabai,  1  AH.,  694. 

(h)  Vijaya  t.  Sripathi,  8  Mad.,  94 ;  GopikabtU  v.  Dattatraya^  24  Bom.,  886. 

(t)  Sreerain  Bhuitacharjee  v.  Puddomodk^e^  9  Suth.,  Ih2\  per  curiamy% 
Bom.,  p.  630;  Burgaru  Ammal  v.  Vijayamtichit  22  Mad.,  176. 

(A)  Kachi  KaJyani  t.  Kachi  Yuvn,  82  I.  A.,  p.  266  ;  S.  C,  28  Mad.,  p.  612. 
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ruled,  and  it  is  settled  that  such  arrears  may  he  awarded, 
at  all  events  from  the  date  of  demand  (l).  Such  an 
award  is,  however,  at  the  direction  of  the  Court,  and 
arrears  may  properly  be  refused  where  a  widow  has 
chosen  to  live  apart  from  her  husband's  relations  without 
any  sufficient  cause,  and  has  then  sued  not  only  for  a 
declaration  of  her  right  to  future  maintenance,  but  for  a 
lump  sum  as  arrears  for  the  period  during  which  she 
resided  with  her  own  family  (m).  The  foundation  of  a 
suit  for  maintenance  is  the  withholding  of  it  by  the  person 
who  was  bound  to  pay  it.  This  withholding  need  not 
be  proved  by  such  an  express  demand  and  refusal,  as 
amounts  to  a  denial  of  the  right  within  the  meaning  of  the 
Statute  of  Limitations  (Act  XV  of  1877,  Art.  129),  but 
there  must  be  enough  to  show  that  there  was  something 
more  than  absence  of  claim  on  one  side  resulting  in 
absence  of  payment  on  the  other.  There  must  be  an 
infraction  of  the  claimant's  right  (n). 

§  460.  Another    question  is,   whether    the    claim  forJEowfar* 
maintenance  is  merely  a  liability    which  ought,    in  the  t^rtyr'^  *^^ 
first  place,  to  be  satisfied  out  of  the  family  property,  or  T 
whether  it  is  an  actual  charge  upon  that  property,  which  1 
binds  it  in  the  hands  of  the  holders  of  the  property  ? 

There   are   several   texts   which   prohibit   the  gift  of  How  far  a 
property  to  such  an  extent  as  to  deprive  a  man's  family  of  proplrty!*^'^ 
the  means  of  subsistence.     Vrihaspati  says  (o) :    "A  man 
may  give  what  remains  after  the  food  and  clothing  of  his 

U)  Venkopadhyaya  v.  Kavari,  2  Mad.  H.  C,  36;  Sakwarbai  v.  Bhavanjee, 
1  Bom.  H.  C,  194  ;  Abalady  v.  Mi.  Lukhymonee,  2  Wym.,  49 ;  Pirthee  Singh  v. 
Banee  Raj  Kooer,  2  N.-W.  P..  170  ;  affirmed,  12  B.  L.  K.  (^.  C),  238  ;  S.  C, 20 
8ath.,  21;  Jadumani  v.  Kheytra  Mohan,  V.  Darp.,  384;  Narbadabai  v. 
Mahadev,  6  Bom.,  99. 

(m)  Bango  Vinayak  v.  Tamunabai,  3  Bom.,  44 ;  Raghubans  Kunwar  v. 
Bhagwant,  21  All.,  183. 

(n)  Narayanrao  v.  Bamabai,  6  I.  A.,  114,  p.  119;  Mallikarjuva  v.  Durga 
Prasad,  17  Mad.,  362 ;  on  appeal,  27 1.  A.,  151 ;  S.  C.,24  Mad.,  147 ;  Seshamma 
V.  Subbarayudu,  18  Mad.,  403;  Motilal  Prannath  v.  BaiKashi,  17  Bom.,  46. 
In  the  last  case  the  Court  refused  to  give  more  than  three  years'  arrears.  See  as 
to  the  effect  of  limitation  upon  a  decree  awarding  maintenance,  Lakshmibai  v. 
Bamiji,  12  Bom.,  65.  A  merely  declaratory  decree  for  maintenance  cannot  be 
enforced,  Venkanna  v.  Aitamma,  12  Mad.,  183.  Otherwise  where  the  decree 
specifically  awards  future  maintenance.  Aahutoah  Bannerjee  v.  Lukhimoni 
19  Cal.,  139. 

(o)  2  Dig.,  131. 
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family ;  the  giver  of  more  (who  leaves  his  family  naked 
and  unfed)  may  taste  honey  at  first,  but  shall  afterwards 
find  it  poison.  If  what  is  acquired  by  marriage,  what  has 
descended  from  an  ancestor,  or  what  has  been  gained  by 
valour,  be  given  with  the  assent  of  the  wife,  or  the  co-heirs, 
or  of  the  King,  the  gift  is  valid.'*  Katyayana  declares 
what  may  and  may  not  be  given.  **  Except  his  whole 
estate  and  his  dwelling-house,  what  remains  after  the  food 
and  clothing  of  his  family  a  man  may  give  away,  what- 
ever it  be  (whether  fixed  or  movable) ;  otherwise  it 
may  not  be  given  '*  (p).  Vyasa  says  (?)  :  "  They  who  are 
born  and  they  who  are  yet  unbegotten,  and  they  who  are 
actually  in  the  womb,  all  require  the  means  of  support, 
and  the  dissipation  of  their  hereditary  maintenance  is 
censured."  So  a  passage  ascribed  to  xManu  (r)  declares: 
**  The  support  of  persons  who  should  be  maintained  is  the 
approved  means  of  attaining  heaven.  But  hell  is  the 
man's  portion  if  they  suffer.  Therefore  let  a  master  of  a 
family  carefully  maintain  them."  This  Jimuta  Vahana 
explains  by  saying,  **  The  prohibition  is  not  against  a 
donation  or  other  transfer  of  a  small  part  not  incom- 
patible with  the  support  of  the  family." 

Upon  these  passages,  however,  it  is  to  be  observed  :  First 
that  they  all  refer  to  cases  of  gift  or  dissipation,  where  no 
consideration  exists  for  the  transfer.  The  same  prohibition 
would  not  apply  to  a  sale,  either  for  a  family  necessity,  or 
for  value,  where  the  purchase-money  would  take  the  place 
of  that  which  was  disposed  of.  Secondly,  the  penalties 
suggested  seem  to  be  rather  of  a  religious  nature,  punishing 
the  act,  than  of  a  civil  nature,  invalidating  it.  Thirdly , 
the  very  authors  who  cite  these  texts  treat  them  as  merely 
moral  prohibitions,  and  Jagannatha  points  out,  acutely 
enough,  as  to  one  text,  that  the  gift  cannot  be  invalid,  if 
the  immediate  result  of  it  is  to  taste  as  honey  in  the  mouth 
of  the  donor  (s) . 

(p)  2  Dig.,  133  ;  3  Dig.,  581.  (g)  Daya  Bhga,  i.,  §  45. 

(r)  Daya  Bhaga,  ii.,  )  23,  24,  not  to  be  foand  in  the  InBtitutes. 
(•)  2  Dig.,  132;  Daya  Bhaga,  ii.,  §  28. 
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§  461.  The  question  has  arisen  frequently  for  decision 
within  the  last  few  years,  though  it  can  hardly  be  said  that 
every  point  that  can  be  suggested  has  been  set  at  rest. 
It  seems  to  be   now  settled  that    the   claim  even    of  a| 
widow  for  maintenance  is  not  such  a  lien  upon  the  estate  I 
as  binds  it  in  the  hands  of  bond  fide  purchaser  for  value  Does  not  bind 
without  notice  of  the  claim  (t).     As  Phear,  J.,  said  {u)  :  Sut  noUoe.^' 
*'  When  the  property  passes  into  the  hands  of  a  bond  fide 
purchaser  without  notice,  it  cannot  be  afifected  by  anything 
short  of  an  existing  proprietary  right  ;  it  cannot  be  subject 
to  that  which  is  not  already  a  specific  charge,  or  which 
does  not  contain  all  the  elements  necessary  to  its  ripening 
into  a  specific  charge.     And,  obviously,  the  consideration 
received  by  the  heir  for  the  sale  of  the  deceased's  property 
will,  so  far  as    the  widow's   right  of   recourse  to   it  is 
concerned,  take  the  place  of  the  property  sold."     It  was 
also  pointed  out  by  the  Bombay  High  Court  (v)  that  the 
texts  which  are  relied  on  as  making  the  maintenance  a 
charge  upon  the  inheritance  are  exactly  similar  to  those 
which  charge  it  with  the  payment  of  debts,  the  expenses 
of  marriage    and  funeral    ceremonies,  and    the  charges 
of  initiation  of   younger  members.     But    these  charges 
would   admittedly  not    be    payable  by  a    purchaser  for 
value,  whether  with  or  without  notice  of  their  existence. 
They    also    pointed    out  that    such  a    doctrine    would 
equally  invalidate    a  sale  made  by  the  husband  himself, 
as  a   wife's  maintenance  is  even  a  stronger  obligation 
than  that  of  maintaining  a  widow.     In  fact  the  Madras 
Sudder  Court  did  carry  out  the  principle  to  that  full  extent, 
by  holding  that  a  sale  of  property  made  by   a  husband 
was    invalid,    where   nothing  was  left  for    the    mainte- 
nance of  his  wife  {w). 

§  462.  Supposing  this  to  be  established,  it  would  follow  where  right  has 
that  the  purchaser  must  have  notice,  not  merely  of  the  ^^^^^  ^*®^- 

'"(O  Bhagahati  v.  Kanailal,  8  B.  L.  R.,  226 ;  S.  C,  17  Suth.,  438,  note ;  Adhi- 
ranee  v.  Shona  Malee^  1  Cal.,  865;  Lakshman  v.  Saraavatibai,  12  Bom. 
H.  C,  69  ;  Lakskman  v.  Satyabfiamabait  2  Bom.,  494. 

(ii)  8  B.  L.  B.,  229.  (v)  12  Bom.  H.  C,  p.  77 

(w)  Lachehanna  v.  Sapanamma,  Mad.  Dec.  of  1860,  280. 
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existence  of  a  right  to  maintenance — that  is,  of  the  exist- 
ence of  persons  who  did  or  might  require  to  be  maintained 
— but  of  the  existence  of  a  charge  actually  created  and 
binding  the  estate.  Otherwise,  it  is  evident  that  an  estate 
never  could  be  purchased  as  long  as  there  was  any  person 
living  whose  maintenance  was,  or  might  become,  a  charge 
upon  the  property.  A  decree  actually  settling  the  amount 
of  maintenance,  and  making  it  a  lien  upon  the  property, 
would,  of  course,  be  a  valid  charge  ;  but  not,  apparently, 
a  merely  personal  decree  against  the  holder  of  the  pro- 
perty (x).  So,  if  the  property  was  bequeathed  by  will, 
and  the  widow's  maintenance  was  fixed  and  charged  upon 
the  estate  by  the  same  will  (y)  ;  or,  if  by  an  agreement 
between  the  widow  and  the  holder  of  the  estate,  her 
maintenance  was  settled  and  made  payable  out  of  the 
estate  {z)y  or  if  she  was  in  possession  of  specific  property 
for  the  purpose  of  her  maintenance  (a),  a  purchaser  taking 
with  notice  of  the  charge  would  be  bound  to  satisfy  it. 
And  the  charge,  where  it  exists,  is  a  charge  upon  every 
part  of  the  property,  and  may  be  made  the  ground  of  a  suit 
against  anyone  who  holds  any  part  of  it  (ft).  In  a  case 
Eflfect  cf  noUce.  already  quoted,  Pliear,  J.,  seemed  to  think  that  notice  of  a 
widow  having  set  up  a  claim  for  maintenance  against  the 
heir  would  be  sufficient  (c).  But  if  nothing  binds  the 
estate  except  a  charge,  actually  created,  it  is  difficult  to  see 

{x)  Per  Westt  J.,  Lakahtnan  v.  Satyabhamahai^  2  Bom.,  p.  524;  Adhirante 
V.  Shona  Malee^  1  Cal.,  865;  SaminatJta  v.  Bangathammalt  12  Mod.,  285; 
Kuloda  V.  Jageshar,  27  Cal.,  194.  Such  a  decree,  however,  whftn  obtained  by 
the  widow  against  her  father-in-law  would  constitute  a  debt  binding  on  his  sons 
and  grandsons,  which  would  entitle  the  widow  to  have  a  charge  fixed  on  the 
property.  Bha^irathi  v.  Anantha  Chariaj  17  Mad.,  268.  Nor  would  a  decree 
Bgainst  a  member  of  a  joint  family  in  lier  individual  capacity  bind  the  joint 
fnmily  property  as  against  its  representative,  or  other  members,  not  parties  to 
the  suit.  Mtittia  v.  Virammal^  10  Mad.,  268;  folld.  Minakaki  v.  C7/tmmippa, 
24  Mad..  689. 

(y)  Proaonno  v.  Barhoaa^  6  Suth.,  268. 

yz)  Heera  LcUl  v.  Af^.  Kouaillah,  2  Agra,  42.  See  this  case  explained,  12 
Bom.  H.  C,  75 ;  Abadi  v.  Aaa,  2  All.,  162. 

(a)  Bachawa  v.  Shivayo^apat  18  Bom.,  679. 

lb)  Bamchandra  v.  Savttrtbai^  4  Bom.  H.  C.  (A.  C.  J.),  78.  See  it  explained, 
Niatarimi  v.  Malihanlal,  9  B.  L.  R.,  27 ;  8.  C.  17  Smth.,  482 ;  12  Bom.  BT.  C.  73. 
If  the  holder  of  part  of  the  property  pays  the  whole  maintenance,  his  remedy  is 
by  a  suit  for  contribution,  4  Bom.  H.  C.  (A.  C.  J.),  78. 

(c)  8  B.  L.  R.,  p.  229 ;  S.  C,  17  Suth.,  488,  note ;  Weat,  J.,  says  *'  We  should 
rather  substitute  *  notice  of  the  existence  of  a  claim  likely  to  be  onjostly 
impaired  by  the  proposed  transaction'."    2  Bom.,  p.  517. 
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how  a  purchaser  could  be  affected  by  notice  that  a  widow 
had  a  claim  which  had  not  matured  into  a  lien.     And 
in  a  later  case  Couch,  C.  J.,  said,  "  Whatever  may  be  the 
rights  of  the  younger  members  of  a  family,  where  the 
estate  is  inherited  by  the  eldest  member,  until  the  main- 
tenance has  become  a  specific  charge  upon  the  property, 
which  it  might  be  by  a  decree  of  a  Court  making  provision 
for  the  payment  of  the  maintenance,  and  declaring  that  a 
part  of  the  property  should  be  a  security  for  it,  or  by  a 
contract  between  the  parties  charging  the  property  with  a 
certain  sum  for  maintenance,  we  do  not  see  how  it  can  be 
a  charge  upon  the  estate  in  the  hands  of  a  bow  fide  pur- 
chaser for  consideration'*  {d).     Even  express  notice  at  an 
execution  sale  under  the  decree  that  a  widow  had  a  claim 
for  maintenance  upon  the  estate,  has  been  held  not  to 
affect  the  rights  of  the  purchaser  (e).      Where  a  widow 
had  sued  for  maintenance  and  had  named  specific  pieces 
of  property  in  order  to  show  the  amount  she  was  entitled 
to,  but  had  made  no  claim  for  a  charge  on  the  property, 
but  such  a  charge  was  in  fact  created  by  the  decree,  the 
charge  was  held  not  to  be  binding  as  against  a  mortgage 
made    pending   suit,  by   virtue    of    the  doctrine    of    lis 
pendens  (/).     It  would  have  been  different  if  the  suit  had 
been  to  obtain  a  charge.     In  a  case  in  which  the  Crown  Escheat, 
had  confiscated  property  out  of  which  a  widow  was  being 
maintained,   it  does  not  appear  that  any  charge  in  the 
Above    sense  had    ever  been   created.     But  the    decree 
Affirming  the  maintenance  against  the  Crown  was  sub- 
mitted to  without  opposition  {g), 

§  463.  The  whole  of  this  subject  was  examined  by 
West,  J.,  in  Bombay,  in  a  judgment  which  collects  all  the 
Authorities  bearing  upon  the  matter.  He  points  out  that 
mere  notice  of  a  claim  for  maintenance,  which  contains  all 

{d)  Juggemath  v.  Odhiranee,  20  Sutb.,  126.  See  Ooluck  v.  Ohilla,  25  Sath. 
100 ;  Sham  Lai  v.  Banna,  4  All.,  296. 

(e)  Soorja  Koer  v.  Natha  Baksh,  II  Gal.,  102. 

(/)  Manika  Qramani  v.  Ellapa  Ohetty,  19  Mad.,  271. 

{g)  Oolab  Koonwar  v  Collector  of  Benares,  4  M.  I.  A.,  246;  S.  C,  7  Sath. 
-(P.  C),  47.    See  Adhiranee  v.  Shona  Ualee,  1  Cal.,  878. 
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the  elements  necessary  for  its  ripening  into  a  specific 
charge,  cannot  be  sufficient  to  bind  a  purchaser,  because 
in  the  case  of  a  widow  under  Mitakshara  law  her  claim 
would  always  contain  such  elements.  Nor  could  the  rights 
of  the  purchaser  depend  solely  upon  the  question,  whether 
after  the  sale  there  was  enough  property  left  in  the  hands 
of  the  heir  to  satisfy  her  claim  ?  What  was  honestly  pur- 
chased was  free  from  her  claim  for  ever,  and  no  new  right 
could  spring  up  in  the  widow  by  virtue  of  any  subsequent 
exhaustion  of  the  family  funds.  His  view,  apparently,  is,, 
that  the  question  will  always  be,  first,  was  the  vendor 
acting  in  fraud  of  the  widow's  claim  to  maintenance  (h) ; 
secondly,  was  the  purchaser  acting  with  notice,  not  merely 
of  her  claim,  but  of  the  fraud  which  was  being  practised 
upon  her  claim  ?  He  says  "  If  the  heir  sought  to  defraud 
her,  he  could  not  by  any  device  in  the  way  of  parting  with 
the  estate,  or  changing  its  form,  get  rid  of  the  liabilitjr 
which  had  come  to  him  along  with  the  advantage  derived 
from  his  survivorship  ;  and  the  purchaser — taking  from 
him  with  reason  to  suppose  that  the  transaction  was  one 
originating  not  in  an  honest  desire  to  pay  off  debts,  or 
satisfy  claims  for  which  the  estate  was  justly  liable,  and 
which  it  could  not  otherwise  well  meet,  but  in  a  desire  to 
shuffle  off  a  moral  and  legal  liability, — would,  as  sharing 
in  the  proposed  fraud,  be  prevented  from  gaining  by  it  ; 
but  if,  though  he  knew  of  the  widow's  existence  and  her 
claim,  he  bought  upon  a  rational  and  honest  opinion  that 
the  sale  was  one  that  could  be  effected  without  any 
furtherance  of  wrong,  he  has,  as  against  the  plaintiff,  acquir- 
ed a  title  free  from  the  claim  which  still  subsists  in  full 
force  as  against  the  recipient  of  the  purchase-money  "  (»)• 
This  is  substantially  the  effect  of  the  Transfer  of  Ptqk 
perty  Act  (IV  of  1882) ,  §  39.     "  Where  a  third  person  has 

(h)  Behari  Lalji  v.  Bai  Bajbai,  23  Bom.,  342 ;  Tirumala  v.  Lakshmamwuh 
6  Mysore,  184. 

(t)  Laieshman  v.  Saiyabhamabai^  2  Bom.,  494,  624;  Kalpag€Uhaeki  v 
Oanapathit  8  Mad.,  1^4 ;  Mahalakahmamtna  ▼.  VenkatariUnamma,  6  Mud.,  8S ; 
Bamkuvwary.BamDai,Q!iAU.,imiBhartpurStat€y,GopalJ)ei,^An,^l9[k 
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a  right  to  receive  maintenance,  or  a  provision  for  advance- 
ment or  marriage,  from  the  profits  of  immovable  property, 
and  such  property  is  transferred  with  the  intention  of 
defeating  such  right,  the  right  may  be  enforced  against 
the  transferee,  if  he  has  notice  of  such  intention  or  if  the 
transfer  is  gratuitous ;  but  not  against  a  transferee  for 
consideration  and  without  notice  of  the  right,  nor  against 
such  property  in  his  hands.*'  Where  a  transferee  is  liable, 
he  ceases  to  be  so  when  the  property  passes  out  of  his 
hands  (ft). 

Under  the  lis  pendens  Section  (52)  of  the  same  Act  it 
was  held,  that  where  a  suit  for  a  partition  had  been 
instituted  by  one  of  several  brothers  against  the  others,  a 
transfer  by  one  of  the  defendants  of  his  share  was 
ineffectual  against  the  right  of  the  mother  to  maintenance 
out  of  that  share,  though  the  transfer  was  made  before 
service  of  summons  upon  the  transferor.  In  that  case, 
however,  the  transferor  denied  the  right  of  the  mother 
who  was  6th  defendant  and  the  existence  of  her  right  was 
one  of  the  questions  in  issue  in  the  suit.  It  was  also 
found  as  a  fact  that  both  transferor  and  transferee  had 
notice  of  the  suit  before  the  transfer  (I). 

§  464.  Debts  contracted  by  a  Hindu  take  precedencelPnoniy  of 
over  maintenance  as  a  charge  upon  the  estate.  Therefore, 
a  purchaser  of  property  sold  to  discharge  debts  has  a  better 
title  than  a  widow  who  seeks  to  charge, the  estate  with  her 
maintenance.  And  this  would  be  especially  so  where  the 
property  has  been  acquired  in  trade,  and  is  held  for  trading 
purposes,  and  seized  for  the  trading  debts  (m).  It  has  been 
held  in  Allahabad  that  a  sale  to  satisfy  debts  would  even 
take  precedence  over  a  charge  for  maintenance  actually 

(k)  Dharam  Chand  v.  Janki,  6  All.,  889. 

{I)  Jogeiidra  v.  Fulkumari,  27  Gal.,  77.  It  is  submitted  that  this  case  is  no 
authority  for  the  later  decision  professedly  based  upon  it,  (Amirta  Lai  y. 
Manick  Laly  27  Cal.,  551)  in  which  none  of  the  governing  facts  in  the  previous 
case  existed. 

(m)  Natchiarammal  v.  Oopalakriahna,  2  Mad.,  126;  Adhiranee  v.  SJiona 
MaUe^  I  Cal. ,  865 ;  Johvrra  v.  breegopal,  td. ,  470 ;  Lcikshman  v.  Satyabhamabdit 
2  Bom.,  494. 
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and  bond  fide  created  before  sale  or  seizure  (n).     Where  a 
Property  liable,  husband    under  Mitakshara    law    dies    leaving  separate 
property  and  also  joint   property,    which  passes  to  his 
coparceners,  the  widow's  claim  to  maintenance   must  be 
met  first  out  of  the  separate  estate,  and  she  cannot  come 
upon  the  joint  property  till  the  separate  property  is  proved 
insufl&cient  (o).     Where  there  is  family  property  which 
has  been  partly  alienated,  it  does  not  appear  to  be  settled 
whether  the  widow  is  bound  to  sue  those  of  the  family 
who  are  still  in  possession  of  the  remainder  of  the  property 
before  she  comes  upon  the  purchasers  (p). 
Widow's  oiaiin        §  465.  It  has  been  laid  down  that  there  is  a  distinction 
on  family  house,  between  the  right  of  a  widow  to  continue   to  live  in  the 
ancestral  family  house,  and  her  right  over  other  parts  of 
the  property.     Accordingly,  where  a  man  died  leaving  a 
widow  and  a  son,  and  the  son  immediately  on  his  coming 
of  age  sold  the  family  house,  and  the  purchaser  proceeded 
to  evict  the  widow,  the  High  Court  of  Bengal  dismissed  his 
suit.     Peacocky  C.  J.,  held  that  the  text  of  Katyayana  (q) 
was  restrictive,  and  not  merely  directory,  and  that  the  son 
could  not  turn  his  father's  widow  out  of  the  family  dwell- 
ing house  himself,  or  authorise  a  purchaser  to  do  so,  at  all 
events  until  he  had  provided   for  her  some  other  suitable 
Bijht  of  widow  residence  (r).     And  the  same  has  been  held  in  the  North- 
^  ^     *  West  Provinces,  where  the  son  of  the  survivor  of  two 
brothers  sold  the  dwelling-house,  in  part  of  which  the 
widow  of  his  uncle  was  living.     The  Court  held  that  she 
could  not  be  ousted  by  the  purchaser  of  her  nephew's 
rights  {$).     Where,  however,    a    Hindu  mortgaged    his 
ancestral  dwelling-house,  and  then  died,  and  his   mother 

(n)  Sham  Lai  v.  Banna,  4  All.,  2^6 ;  Gur  Dial  v.  Kaunsila,  5  Al!.,  867.  In 
neither  of  these  cases,  however,  does  it  appear  from  the  report  that  there  was 
any  actual  charge  created  as  distinct  from  the  general  lien. 

(o)  Shib  Dayee  v.  Doorga  Pershad,  4  N.-W.  P.,  63. 

(p)  See  Goluck  v.  OkillUt  25  Suth.,  100;  Adh4ranee  v.  Shona  MaUe,  1  Cal., 
866  ;Bam  Churunv.  Mt.  Jasooda,  2  Agra  H.  C,  134:  donbted  per  curiam^ 
Lakahman  v.  Saraavatibai,  12  Bom.  H.  C,  76. 

(q)  2  Dig.,  133;  ante  %  460. 

(r)  Mangala  v.  Dinanath,  4  B.  L.  R.  (O.  C.  J.),  72;  S. C,  12  Suth.  (O.  C.  J.), 
36;  folld.  Bai  Devkore  v.  Sanmukhram,  13  Bom.,  101. 

(«)  Gauri  v.  Ohandramani,  I  AH.,  262;  Talemand  v.  Bukmina,  3  All.,  368; 
Chicka  Byamma  v.  Nanjannaht  16  Mysore,  135. 
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and  widow  were  made  parties  to  a  suit  to  enforce  the 
mortgage,  the  Court  held,  that  the  fact  that  they  were 
dwelling  in  the  house  was  no  objection  to  a  decree  for  its 
sale.  They  appear  to  have  left  it  an  open  question  whether 
the  purchaser  at  the  sale  would  be  entitled  to  turn  them 
out  of  possession  (t).  In  a  similar  case  in  Madras  and 
Bombay  the  Court  held  that  the  sale  must  be  made  subject 
to  the  widow's  right  of  residence  (w),  unless  the  sale  was 
made  for  a  debt  binding  upon  the  family,  and  therefore 
upon  the  widow  (v). 

§  466.  So  far  we  have  been  discussing  the  case  of  a  Against  voiun- 
purchaser  for  value.  Phear,  J.,  in  the  judgment  sOgionSprop«iy. 
often  referred  to,  said,  "  As  against  one  who  has  taken  the 
property  as  heir,  the  widow  has  a  right  to  have  a  proper 
sum  for  her  maintenance  ascertained  and  made  a  charge 
upon  the  property  in  his  hands.  She  may  also  doubtless 
follow  the  property  for  this  purpose  into  the  hands  of 
anyone  who  takes  it  as  a  volunteer,  or  with  notice  of 
her  having  set  up  a  claim  for  maintenance  against  the 
heir  "  {w).  In  Madras,  where  a  testator  devised  all  his 
property  by  will,  without  making  any  provision  for  his 
widow,  the  will  was  held  valid,  except  as  to  her  claim 
for  maintenance,  and  a  reference  was  directed  to  ascer- 
tain what  amount  should  be  set  aside  for  that  purpose  {x). 
And  so  in  Bengal,  Sir  F.  MacNaghten,  while  admit- 
ting that  a  husband  can,  by  will,  deprive  his  widow  of 
her  share  in  the  estate,  adds,  "  It  cannot  be  doubted 
but  that  her  right  to  maintenance  remains  in  full  force — 
and,  if  it  had  been  asked  for  on  reasonable  grounds,  I 
take  for  granted  that  the  Court  would  in  this  case  (as  it 
had  in  a  similar  one)   have  ordered  funds  suJB&cient  for 


{t)  Bhikham  v.  Pura,  2  AH.,  141. 

(u)  Venkatammal  v.   Andyappa,  6  Mad.,  130;  DaUukhram  v.  LaUuhai^  7 
Bom  ,  282. 

{v)  Bamanad^n  v.  Rangammal,  12  Mad.,  260;  Chowdri  Solar  y.Vobamma, 
17  Mysore,  177;  Manilal  v.  Baitara,  17  Bom.,  398. 

(w)  Bhagabati  v.  KanailaX,  8  B.  L.  R.,  228;  9.  C,  17  Suth.,  433,  note ; 
Yellawa  v.  Bhimungavdat  18  Bom.,  452. 

(a?)  S.  A.,  634  of  1871,  ^er  Morgan,  C.  J.,  and  Holloway,  J.,  8  Mar.,  1872,  not 
reported.  Aoc.  Bazabat  v.  Sadu,S  Bom.  (A.  C.  J.),  96;  Becha  v.  Mothini 
^AU.,86. 
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the  purpose  of  maintaining  her,  to  be  set  apart  out  of 
the  whole  of  her  husband's  estate  ''  (y).  This  view  was 
followed  by  the  Supreme  Court  in  a  later  case,  where  a 
Hindu  in  Bengal  left  all  his  property  to  his  three  sons^ 
not  mentioning  his  widow.  A  decree  was  made  for  parti- 
tion in  three  equal  shares  between  them.  The  Court 
held  the  decree  erroneous,  as  it  ought  to  have  awarded 
a  share  to  the  mother  for  her  maintenance.  Grant,  J., 
said,  "  Her  legal  right  was  not  excluded  by  her  husband's 
will,  since  her  name  was  not  mentioned  in  his  will,  and 
rights  so  much  the  favoured  object  of  the  Hindu  law 
as  that  of  a  widow  to  maintenance  could  not  be  ex- 
cluded by  implication.  And  so,  we  are  informed  by  Sir 
F.  MacNaghten,  the  Court  thought,  and,  if  not  excluded, 
they  must  have  subsisted  such  as  the  law  declared 
them"  (z).  And,  I  imagine,  the  ruling  would  be  the 
same  even  though  the  testator  expressly,  and  by  name, 
declared  that  his  widow  or  daughter  should  not  receive 
I  maintenance.  It  has,  no  doubt,  been  decided  that  a 
I  father  in  Bengal  may  by  will  deprive  his  son  of  any 
right  to  maintenance  (a).  But  that  is  because  an  adalt 
son  has  no  right  whatever  to  maintenance  (6).  His  only 
right  is  as  an  heir  expectant,  and  that  right  may  be 
wholly  defeated  by  sale,  gift,  or  devise.  But  the  right 
of  a  widow  to  her  maintenance  arises  by  marriage,  and 
I  that  of  a  daughter  by  birth  ;  it  exists  during  the  life  of 
the  father,  and  continues  after  his  death.  It  is  a  legal 
obligation  attaching  upon  himself  personally,  and  upon 
his  property.  He  cannot  free  himself  from  it  during  his 
lifetime,  and  it  attaches  upon  the  inheritance  immediately 
after  his  death.  It  seems,  therefore,  contrary  to  principle 
to  hold  that,  by  devising  the  property  to  another,  he 
could  authorize  that  other  to  hold  it  free  from  claims 


{y)  P.  MacN.,  93. 

(e)  Oomulmoneyv.  Bammajiathj  Folton,  189;  Joytarav,  Bamhari^  10  Gal. » 
638. 

(a)  Tagore  v.  Tagore,  4  B.  L.  R.  (O.  C.  J.),  182,  169. 

h)  ^  ' 


h)  See  ante  %  461—464. 
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which    neither   he   himself    nor   his   heir    could    have 
resisted  (c). 

The  same  principle  has  been  affirmed  as  against  donees. 
In  a  case  from  Allahabad,  a  husband,  during  his  life,  made 
a  gift  of  his  entire  estate,  without  reserving  maintenance 
to  his  widow,  and  it  was  held  that  the  donee  took  subject 
to  the  liability  to  maintain  her  (d).  The  same  decision 
was  given  in  Bombay,  where  a  husband  had,  by  gift  to 
his  undivided  sons  by  his  first  and  second  wives,  assigned 
the  whole  of  his  self-acquired  immovable  property,  with- 
out making  provision  for  his  third  wife  who  was  left 
absolutely  destitute.  It  was  held  that  she  was  entitled  to 
have  her  maintenance  charged  upon  this  property  in  the 
hands  of  her  step-sons,  and  that  this  right  was  not  affected 
by  any  agreement  made  by  her  with  her  husband  during 
his  life  (e). 

The  duration  and  alienability  of  grant  for  maintenance  Mainteiumoe  for 
has  already  been  discussed  {ante  §  395),  and  the  special 
considerations  which  arise  where  the  grant  is  to  a  female 
in  the  succeeding  paragraphs — (396-397). 


(c)  The  High  Court  of  Bengal  has  held  that  under  Bengal  law  a  husband 
may  dispose  of  his  property  by  will  so  as  to  deprive  his  widow  of  her  share  by 
partition ;  Dehendra  v.  Brojendra  Coomar,  17Cal.,  886,  foUowmg Bhoobunmoyee 
V.  RamkissTe,  S.  D.  of  1860,  i.,  p.  489,  where  the  Court  said:  '*Iu  Bengal  a 
widow  has  no  indefeasible  vested  ri>;ht  in  tlie  property  left  by  her  husband, 
though  she  has  by  virtue  of  her  marriage  a  right,  if  all  the  property  be  willed 
away,  to  maintenance."  See  also  Sonatun  Bysark  v.  Ju  p  gut  soon  dree^  8  M.  I.  A., 
66.  The  side  note  there  is  erroneous.  What  the  widow  claiTned  and  obtained 
was  her  shure,  and  not  merely  maintenance.  See  per  Muttusami  Aiyar,  12 
Mad.,  p.  267. 

{d)  Jamva  v.  MachuJ,  2  All.,  315. 

(e)  Narbadabaiy.  Mahadeo,  5  Bom.,  99. 
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CHAPTEE  XV. 


PARTITION. 


§  467.  I  HAVE  already  (§  242 — 250)  discussed  the  early 
history  of  the  law  of  partition.  The  modern  law  may  be 
divided  into  four  heads :  First,  the  property  to  be  divided  ; 
secondly,  the  persons  who  are  to  share  (§  471) ;  thirdly ,  the 
mode  of  division  (§488) ;  fourthly ,  what  constitutes  a  parti- 
tion (§  494).  A  few  words  will  have  to  be  suided  on  the 
subject  of  re-union.  In  treating  of  Thb  Joint  Family 
(Chapter  VIII),  I  have  anticipated  much  that  is  usually 
placed  under  the  Law  of  Partition. 

First. — The  property  to  be  divided  is  ex  vi  termini  the 
property  which  has  been  previously  held  as  joint  property 
in  coparcenary  (a).  Therefore  a  man's  self-acquisition  is 
indivisible  (b),  and  so  is  any  property  which  he  has  inherited 
collaterally,  or  from  such  a  source  that  the  persons  claiming 
a  share  obtained  no  interest  in  it  on  its  devolution  to  him 
(§  275).  Property  allotted  on  a  previous  partition  is  of 
course  indivisible  as  between  the  separated  members  or 
their  representatives ;  but  it  would  be  divisible  as  between 
those  members  and  their  own  descendants,  unless  at  the 
time  of  partition  the  father  had  cut  himself  oflf  from  his 


(a)  As  to  what  ia  coparcenary  property,  see  ante  §  276,  etse^.  "  In  order 
that  persons  may  be  coparceners,  and  so  have  a  right  to  partition,  not  ouly 
must  they  be  in  joint  possession  of  the  property,  but  that  joint  positession  must 
be  founded  on  the  same  title."  A  person  holding  a  subordinate  interest  in  land 
can  have  no  ri^ht  of  partition  against  the  superior  holder.  Mukunda  Lai  v. 
LehurauXj  20  Cal.,  379,  p.  884. 

(b)  Mitakshara,  i.,  4 ;  Daya  Bhaga,  vi.,  1 ;  V.  May.,  iv.,  7.  In  Bengal,  where  & 
division  is  made  in  the  life  of  the  father,  the  father  has  a  moiety  of  the  goods 
acquired  by  his  son  at  the  charge  of  the  estate ;  the  son  who  made  the 
acquisition  has  two  shares,  and  the  rest  take  one  apiece.  But  if  the  father's 
estate  has  not  been  used,  he  has  two  shares,  the  acquirer  as  many,  and  the  rest 
are  excluded  from  participation.  Daya  Bhaga,  ii.,  §  7;  per  Peacockt  C.  J., 
Uma  Sundari  v.  Dwarkanath,  2  B.  L.  R.  (A.  C.  J.),  287;  8.  C,  11  Suth.,  72. 
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own  issue,  as  well  as  from  his  collateral  relations  (§  276). 

And  as  soon  as  such  property  has  descended  a  step,  it  loses 

its  character  of  impartibility,  and  becomes  ancestral  and 

joint  property  in  the  hands  of  those  who  take  it.  It  retains  Coparcenary 

its  original  character  as  regards  collaterals.  For  instance,  divisible. 

if  A  and  B  are  undivided  brothers,  and  A  makes  a  separate 


A 

I 


C  D  E  F 

acquisition,  it  descends  to  his  two  sons  exclusively.  In 
their  hands  it  is  ancestral  property,  and  divisible.  But  it 
does  not  become  the  property  of  the  coparcenary  of  which 
they  are  members  with  E  and  F.  Consequently,  neither 
the  two  latter,  nor  their  descendants,  will  ever  be  entitled 
to  share  in  it,  so  long  as  the  direct  heirs  of  A  are  in 
existence  (c).  In  one  case  the  Bombay  High  Court 
decided  that  even  ancestral  movable  property  was  so 
completely  at  the  disposal  of  the  father,  that  his  own  sons 
could  not  claim  a  partition  of  it.  But  this  decision 
appears  to  have  been  over-ruled  by  implication  in  a  later 
case  (d).  The  whole  doctrine  on  which  it  rests  has  been 
already  discussed  (§  335). 

-§  468.  Other  matters  were  oriirinally  declared  to  be  indi-  ^]^^ff^7^^: 

.....  ,     .  ,  ,  .,.  visible  from  itfl 

visible  from  their  nature,  such  as  apparel,  carriages,  ridmg-  nature, 
horses,  ornaments,  dressed  food,  water,  pasture  ground  and 
roads,  female  slaves,  houses  or  gardens,  utensils,  necessary 
implements  of  learning  or  of  art,  and  documents  evidencing 
a  title  to  property  (e).  The  ground  of  the  exception  seems 
to  have  been  that  they  were  things  which  could  not  be 
divided  in  specie,  that  they  were  originally  of  small  value, 
and  specially  appropriated  to  the  individual  members  of  the 
family ;  consequentlj%  that  if  each  were  left  in  possession 
of  his  own,  the  value  held  by  one  would  be  balanced  by 

(c)  KatamaNatehiar  v.  Rajah  of  Shivaganga,9  M.I.  A.,  539;  S.  C,  2  Suth. 
(P.  C),  31 :  Periaaami  v.  Periasami,  6  I.  A.,  6l ;  S.  C,  1  Mad.,  312. 

(d)  Bamchandra  Dada  Naik  v.  Dada  Mahadev,  1  Bom.  H.  C,  App.  76  (9nd 
ed.)  contra^  Lakshman  v.  Ramchandra^  1  Bom.,  561;  affd.  7  I.  A.,  181;  8.  C, 
5  Bom.,  48;  ante  i  335. 

{e)  Mitakahar*,!.,  4,  §  16-27;DayaBhaga,  vi.,2,§23— 30;  V.May., v., 7,  §23. 
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a  corresponding  value  in  the  hands  of  another.  But  as 
property  of  this  sort  increased  in  value,  the  strict  letter  of 
the  texts  was  explained  away,  and  it  was  established  that, 
where  things  were  indivisible  by  their  nature,  they  must 
either  be  enjoyed  by  the  heirs  in  turns  or  jointly,  as  a 
well  or  a  bridge ;  or  sold,  and  their  value  distributed,  or 
retained  by  one  co-sharer  exclusively,  while  the  value  of 
what  he  retained  was  adjusted  by  the  appropriation  of 
corresponding  values  to  the  others  (f) .  Where  part  of  the 
property  consists  of  idols  and  places  of  worship,  which 
are  valuable  from  their  endowments,  or  from  the  respect 
attaching  to  their  possessor,  the  members  will  be  decreed 
to  hold  them  by  turns,  the  period  of  tenure  being  in 
proportion  to  their  shares  in  the  corpus  of  the  property 
(§  439).  In  the  case  of  family  idols,  the  Bombay  High 
Court  directed  on  a  partition  that  the  senior  member 
should  take  possession  of  them  and  the  property  apper- 
taining to  them,  with  liberty  to  the  other  members  to 
have  access  to  them  for  the  purpose  of  worship  (g).  A 
partition  of  a  dwelling-house  will  be  decreed  if  insisted 
on  (A),  but  the  Court  will,  if  possible,  try  to  effect  such  an 
arrangement  as  will  leave  it  entire  in  the  hands  of  one  or 
more  of  the  coparceners  (i).  In  a  later  case  the  Court 
said  :  *'  the  principle  in  these  cases  of  partition  is,  that 
if  a  property  can  be  partitioned  without  destroying  the 
intrinsic  value  of  the  whole  property,  or  of  the  shares, 
such  partition  ought  to  be  made.  If,  on  the  contrary,  no 
partition  can  be  made  without  destroying  the  intrinsic 
value,  then  a  money  compensation  should  be  given  instead 
of  the  share  which  would  fall  to  the  plaintiff  by  parti- 
tion "  (A). 

§  469.  Another  class  of  estates  which  are  indivisible, 
without  being  either  separate  or  self-acquired,  are  those 
which  by  a  special  law  or  custom  descend  to  one  member 

(f)  Viramit.,  p.  3;  3  Dig.,  376—366. 

(a)  Damoderdas  v.  Uttamram,  17  Bom.,  271. 

(h)  Hullodhur  v.  Ramnauth^  MMr8h.,36. 

(i)  Rajcoomaree  v.  Gopaly  3  Oal.,  614. 

(k)  AshinulUth  v.  Kali  Kinkur,  10  Cal.,  675. 
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of  the  family  (generally  the  eldest),  to  the  exclusion  of 
the  other  members.  The  most  common  instance  of  this 
is  in  the  case  of  ancient  Zemindaries,  which  are  in  the 
nature  of  a  Kaj  or  Sovereignty,  or  which  descend  to  a 
single  member  by  special  family  custom  (0,  or  royal 
grants  of  revenue  for  services,  such  as  Jaghirs  or  Saran- 
jams  in  Bombay  (m).  But  an  estate  which  is  not  in  the 
nature  of  a  Raj  is  not  impartible,  and  does  not  descend 
to  a  single  heir,  merely  because  it  is  a  Zemindary,  in  the 
absence  of  a  special  and  binding  family  custom  (w). 
Another  case  in  which  property  is  prima  facie  impar- 
tible, is  where  it  is  allotted  by  the  State  to  a  person  in 
consideration  of  the  discharge  of  particular  duties,  or  as 
payment  for  an  office,  even  though  the  duties  or  office  may 
become  hereditary  in  a  particular  family.  An  instance  of 
the  sort  is  to  be  found  in  the  case  of  lands  held  under 
ghatwali  tenure  in  Beerbhoom,  which  are  hereditary  but 
impartible  (o).  So  in  Madras,  where  the  office  of  curnum, 
or  village  accountant,  has  become  hereditary,  the  land 
attached  to  the  office  is  not  liable  to  division  (p).  In 
Bombay,  howevfer,  there  are  numerous  revenue  and  village 
offices,  such  as  deshmuk,  despandya  desai,  and  patel,  which 
are  similarly  remunerated  by  lands  originally  granted  by 
the  State.  These  lands  have,  by  lapse  of  time,  come  to  be 
considered  as  purely  private  property  of  the  family  which 
holds  the  office,  though  they  are  subject  to  the  obligation 
of  discharging  its  duties,  and  defraying  all  necessary 
expenses.     Land  of  this  character  is  so  frequently,  though 

~^(0  Seea/i/^isT.        ~  ' 

(m)  Bamchandrav.  FcnAa^rao,  6 Bora.,  598;  Narayan  Jagannathv.  Vasudev^ 
1.5  Bom.,  247.  A  Saranjam  mav  have  been  originally  partible,  or  made  so  by 
family  usafre;  Madhavrav  v.  Manohar  v.  Atmaram,  15  Bom.,  619.  Lands 
lea(teu  by  Government  to  the  family  are  partible.  Dattatraya  v.  Mahadaji^ 
16  Bom.,  528. 

(n)  Venkatapetty  v.  Rainachendra ^  1  Mad.  Dee.,  495 ;  MooHoovengada  y. 
Toombayasamy,  Mad.  Dec.  of  1849,  27;  Jagunnadha  v.  Konda,  ib.,  112; 
Moottoovencata  v.  Munaraawmy^  Mad.  Dec.  of  1863,  217;  Koemaram  v. 
Dhorinidhur,  8.  D.  of  1858,  1132.  See  ps  to  estates  confiscated,  and  regranted, 
ante  §  54. 

(o)  Hurlall  v.  Jwawun,  6  S.  D.,  169  (204),  approved  by  Privy  (Jouncil, 
Lelanund  v.  Oovemvient  of  Bengal,  6  M.  I.  A.,  126;  S.  C,  1  Suth.  (P.  C.),20; 
Nilmoni  v.  Bakranath,  9  I.  A.,  104. 

{p)  Alymalummaiil  v.  Vencatoovien,  2  Mad.  Dec,  85;  Bada  v.  Huasa  Bhai^ 
7  Mad.,  236. 
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not  invariably,  partible  that  it  has  been  decided  that  in  & 
suit  for  partition  of  such  property,  its  nature  raises  no 
presumption  that  it  is  indivisible.  Consequently,  the 
holder  of  the  office  and  of  the  land  attached  to  it  must 
rebut  the  claim  for  partition  by  evidence  of  a  local  or 
family  usage  that  the  land  should  be  held  exclusively  by 
the  holder  of  the  office  (q).  On  partition  a  portion  of  the 
property  will  be  set  aside  sufficient  to  provide  for  the 
discharge  of  the  duties,  and  the  rest  will  become  private 
property  free  from  all  obligations  to  the  State  (r).  The 
discontinuance  of  services  attached  to  an  impartible  estate 
does  not  alter  the  nature  of  the  estate,  and  render  it 
partible  (s).  So,  an  estate  which  has  been  allotted  by 
Governme)it  to  a  man  of  rank  for  the  maintenance  of  his 
rank  is  indivisible,  as  otherwise  the  purpose  of  the  grant 
would  be  frustrated.  But  where  it  is  allotted  for  the 
maintenance  of  the  family,  then  it  is  divisible  among  the 
direct  descendants  of  the  family,  as  the  special  object  is  to 
benefit  all  equally,  not  to  maintain  a  special  degree  of 
state  for  one  (t).  And  where  an  estate  is  impartible,  its 
income  is  impartible,  and  the  savings  of  such  income,  and 
the  purchases  made  out  of  such  savings  are  equally  im- 
partible, so  long  as  they  remain  in  the  hands  of  the  person 
out  of  whose  income  thej"^  proceeded.  But  as  soon  as  they 
pass  from  him  to  a  successor,  they  become  divisible  and 
ancestral  property  (u). 
Baj  taken  in  Although  a  Eaj  or  Zemindary  may  be  itself  indivisible, 

partition.  there  is  no  reason  why  it  should  not  be  taken  into  a  divi- 

sion, as  property  allotted  to  a  separating  member.     The 
result  would  be  that  its  descent  would  be  governed  by  the 

iq]  81^610,203.210.229.  Shidhojiravv.  Naikojirav,  10  Bom.  H.  C,  2»5; 
Adnshappa  v.  Gurnahidappa,  7  I.  A.,  162;  8.  C,  4  Bom..  494;  Vinayek 
Woman  v.  Gopal  HaH,  30  I.  A.,  77  ;  S  C,  27  Bom.,  363;  liamrao  v.  Yesh- 
vantrao,  10  Bom. y  327;  Gopalrav  v.  Trimbakrav,  ib.,  598;  Gopal  Uari  t. 
Bamakavt.  21  Bom.,  468. 

{r)  Act  XI  of  1843,  §  13  (Hereditary  Officers);  AdrUnappa  v.  Gurushidappa, 
ub  sup. 

[s)  Ramrao  v.  Yeahvantrao,  ub  tup. 

{t)  Viswanadha  v.  Bungaroo,  Mad.  Dec.  of  1861.  87,  94,  9.');  Boolvka  v. 
Ooinarasaivmy,  Mad.  Dec.  of  1868,  74 ;  Bodhrao  v.  Nursing  Rao,  f.  M.  I.  A., 
426  ;  Panchanadayeny .  Nilakandayan,  7  Mad.,  191.  See  Indian  Pensions  Act, 
XXIII  of  1871. 

(u)  Seo  ante  §  286  and  cases  in  last  note. 
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rules  which  relate  to  separate  property  (v).  Therefore,  in 
a  family  governed  by  the  Mitakshara  law,  it  would  pass  to 
female  heirs  in  preference  to  male  collaterals  (w). 

§  470.  Having  ascertained  what  property  there  is  to  Mode  of  taking: 
divide,  the  next  step  is  to  ascertain  its  amount.     For  thisj^^^"  ' 
purpose  it  is  necessary  first  to  deduct  all  claims  against  I 
the  united  family  for  debts  due  by  it  (x),  or  for  charges  I 
on  account  of  maintenance,    marriages  or  family    cere-j 
monies,    which  it  would    have  had  to  provide  for,  if  it] 
remained  united  (y) .    When  these  are  set  aside,  an  account ' 
must  be  taken  of  the  entire  family  property  in  the  hands  of 
all  the  different  members.  In  general  this  account  is  simply 
an  enquiry  into  the  existing  assets  (z).     No  member  can 
have  any  claim  to  mesne    profits  previous  to  partition, 
because  it  is  assumed  that  all  surplus  profits  have,  from 
time  to  time,  been  applied  for  the  family  benefit,  or  added 
to  the  family  property.     No  charge  is  to  be  made  agairist 
any  member  of  the  family,    because  he  has  received  a 
larger  share  of  the  family  income  than  another,  provided 
he  has  received  it  for  legitimate  family  purposes.     Nor 
can  the  manager  be  charged  with  gains  which  he  might 
have  msuie,  or  savings  which  he  might  have  effected,  nor 
even  with  extravagance  or  waste  which  he  has  committed, 
unless  it  amounts  to  actual  misappropriation.     But,  of 
course,  advances  made  to  any  member  for  a  special  private 
purpose,  for  which  he  would  have  no  right  to  call  upon 
the  family  purse,  or  to  discharge  his  own  personal  debts, 
contracted  without  the  authority  of  the  other  members, 
or  alienations  of  the  family  property  made  by  an  individual 
for  his  own  benefit,  would  be   properly  debited  against 

(v)  An  instance  of  the  sort  occurred  in  the  case  of  RuvganayaJcammav.  Bulli 
Bamaya,  P  ('.,  5th  July,  1879  (not  reported).  Where  the  estate  is  excluded 
from  such  partition  the  family  remains  undivided  in  regard  to  it.  Yarlagudda 
Mallikarjuna  v.  Y.  Durga  Prasad,  27  T.  A.,  151 :  S.  C,  24  Mtid.,  147. 

(w)  Per  curiam,  Katama  Natchiar  v.  Rajah  of  Shivagunga,  9  M.  I.  A.,  589  ; 
8.  C,  2  Suth.  (P.  C.),31;  Tekart  v.  Tekaetnee,  20  Suth.,  154. 

(x)  Under  this  head  come  all  the  complicated  questions  discussed,  ante  § 
309,  335,  et  seq  as  to  whether  transactions  entered  into  by  one  member  of 
the  family  bind  the  whole. 

(y)  Ante  5  326;  Yajnavalkya,  ii.,  §  124:  Mitakshara,  i.,  7,  §3-5;  Daya 
Bhaga,  i..  5  47,  iii.,  2,  ^38—42;  V.  May,  iv.,  4,  M,  iv.,  6,  §  1,  2,  v.,  4,  §  14;  8 
DiK..73,  96,  389;  W.  &  B.,  786—792.     See^as  to  the  eight  ceremonies,  8  Dig.,  104. 

(z)  Jugmohundaa  v.  Mangaldas,  10  Bom.,  629. 
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him  in  estimating  his  share  (a).  And,  conversely,  money 
laid  out  by  one  member  of  the  family  upon  the  improve- 
ment or  repair  of  the  property,  or  for  any  other  object 
of  common  benefit,  in  general  constitutes  no  debt  to 
him  from  the  rest  of  the  family.  The  money  which  he 
expends  is  probably  in  itself  part  of  the  joint  property,  so 
that  he  is  merely  returning  to  the  family  its  own.  But 
this  presumption  might  be  rebutted.  If  the  funds  which 
he  had  expended  were  advanced  out  of  his  own  self- 
acvquired  property,  or  out  of  the  income  of  property  which 
by  mutual  agreement  had  been  set  aside  for  his  exclusive 
enjoyment,  an  arrangement  with  his  coparceners  by  which 
he  was  to  lay  out  money  from  his  separate  funds,  and 
they  were  to  reimburse  his  outlay,  would  be  valid  (6). 

HesneproEts.  Mesne  profits  may  be  allowed  on  partition,  where  one 
member  of  the  family  has  been  entirely  excluded  from 
the  enjoyment  of  the  property,  or  where  it  has  been  held 
by  a  member  of  the  family  who  claimed  a  right  to  treat 
it  as  impartible,  and  therefore  exclusively  his  own  (c). 
Such  a  claim,  however  reasonable  and  bond  fide,  negatives 
the  ordinary  presumption  that  the  annually  accruing 
profits  have  been  applied  for  the  benefit  of  the  family,  and 
that  the  savings  have  been  carried  into  the  family 
treasury.  The  same  rule  applies,  where,  by  family 
arrangement,  the  property  is  held  in  specific  and  definite 
shares,  the  enjoyment  of  which  has  been  disturbed  (d). 

<k)paroenerB.  §  471.  SECONDLY,  AS  TO  THE  PERSONS  WHO  SHARE. — ^Any 

coparcener    may  sue  for   a  partition,  and   every  copar- 


{a)  Ante  § 298;  Lakahmanv.  Barnchandra,  1  Bom.,  561 ;  Konerrav  v.  Giirravy 

6  Bom.,  589;  per  curiam^  11  Mad.,  p.  248;  Damoderdas  v.  Uttamram. 
17  Bom.,  271. 

(b)  Muttusvamy  v.  Subbiramaniya,  1  Mad.  H.  C,  309.  A  dififer»»ut  mole  of 
taking  accounts  is  adopted,  where,  aftei*  a  partition,  the  members  agree  to  leave 
their  shares  in  the  hands  of  one  of  their  number  as  a  trustee  for  all ;  Satrucherla 
Ramabhadra  v.  S.  Virabndhra,  26  I.  A.,  167;  S.  C,  22  Mad  .  470. 

(<;)  Per  curiam,  Konnerav  v.  Ourrav^  6  Bom.,  p  695;  Venkata  v.  Narayya 

7  I.  A.,  38,  51 ;  9>.C  ,2  Mad.,  128;  Venkata  v.  Rajagopala,  9  I.  A.,  126;  S.  C, 
6  Mad.,  236;  Krishna  v.  Subbanna,  7  Mad.,  664;  Bhiirrav  v.  Sitaram, 
19  Bom.,  532 

id)  Shankar  Baksh  v.  Hardeo  Baksh,  16  I.  A.,  71 ;  S.  C,  16  Gal.,  397. 
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cener  is  entitled  to  a  share  upon  partition  (e).  But  some 
persons  are  entitled  to  a  share  upon  a  partition  who  can- 
not sue  for  it  themselves.  Upon  these  points  there  are 
many  distinctions  between  the  early  and  the  existing  law, 
and  also  between  the  law  of  Bengal  and  of  the  other  pro- 
vinces. 

In  Bengal  the  son  has  no  right  to  demand  a  partition  Son  dnrmg  life 
of  property  held  by  his  father  during  the  life  of  the  latter  ^  *  ^' 
(§  248).  The  Mitakshara,  on  the  otl^er  hand,  expressly 
asserts  the  right  (§  246).  Yet  it  is  remarkable  how  slowly 
the  right  came  to  be  recognized  in  practice.  Sir  Thomas 
Strange  discusses  the  subject  with  an  evident  leaning 
against  the  right  (/).  Mr.  Strange,  in  his  Manual,  treats 
the  right  as  existing,  but  as  one  which,  until  very  recent 
times,  was  opposed  to  public  opinion,  unless  under  excep- 
tional circumstances  (g).  Several  of  the  futwahs  quoted 
by  West  and  Buhler  aflfirm  that  the  right  only  arises 
where  the  father  is  old,  diseased  or  wasteful  (A).  The 
High  Court  of  Bombay,  in  a  case  already  cited,  held  that 
as  regards  movable  property  at  all  events  the  son  could 
not  enforce  a  partition  against  his  father's  consent  ;  and 
in  the  argument  it  was  stated  that  no  bill  for  such  a 
purpose  had  ever  been  filed  in  the  Supreme  Court  (i). 
Until  1893  the  Pondicherry  Courts  had  consistently  de- 
cided that  a  son  could  not  obtain  a  partition  of  any 
ancestral  property  during  his  father's  life,  unless  he  con- 
sented or  was  attacked  by  an  incurable  malady  (A;).  The  GrandMm. 
right  both  of  a  son  and  a  grandson  under  Mitakshara  law 
to  a  partition  of  movable  and  immovable  property  in  the 
possession  of  a  father,  against  his  consent,  has  now,  how- 
ever, been  settled  by  express  decisions  in  Madras,  Bengal, 
the  North- West  Provinces,  and  Bombay  (Z).  In  the 
Privy  Council  the  right  of  the  son  to  compel  his  father  to 

(e)  As  to  the jpersonB  who  are  coparceners,  see  ante  §  292. 

(/)  1  Stra.  H.  L.,  179.  (g)  Preface,  viii. 

(A)  W.  «k  B.,  864,  402  (2nd  ed.). 

(»)  Bamchandra  ▼.  MakadeVt  I  Bom.  H.  C,  App.  76  (2nd  ed.). 

(*)  Sorg.  H.  L.,  186. 

SNagalmga  v.  Subbiramaniyat  1  Mad.  H.  C,  77 ;  Nagalinya  v.  Vellusamyf 
ad.,  76 ;  Subba  Aiyar  v.  Qanesa^  38  Mad.,  179 ;  Laljeet  v.  Bajeoomar^ 
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make  a  partition  of  ancestral  immovable  property  has  also 
been  recognised  as  the  settled  law  of  the  Presidencies  (w). 

Great-grandson.  The  right  of  the  great-grandson  to  a  division  is  not 
expressly  stated  in  any  of  the  early  Hindu  law  books,  but 
it  rests  on  the  same  grounds  as  that  of  the  son,  viz.,  equality 
of  right  by  birth  (n). 

After-born  sons.  §  472.  The  rights  even  of  unborn  sons  were  originally 
so  much  respected  that,  when  a  son  was  born  after  a 
partition  had  taken  place  between  a  father  and  his  sons, 
the  partition  was  opened  up  again,  in  order  to  give  him 
the  share  which  he  would  have  had  if  he  had  then  been 
alive  (o).  And  Jimuta  Vahana  was  of  opinion  that  the 
rule  was  still  applicable  where  the  property  to  be  distri- 
buted was  inherited  from  the  grandfather,  because  distri- 
bution of  such  property  was  illegal  so  long  as  the  mother 
was  capable  of  bearing  children.  Consequently,  the  rights 
of  an  after-born  child  could  not  be  prejudiced  by  the  illegal 
act  (p).  Other  writers,  however,  stated  that  a  son  born 
after  a  partition  could  only  take  his  father's  share,  repre- 
senting him  to  the  exclusion  of  the  previously  divided 
brethren  (g).  The  Mitakshara  reconciles  the  conflict  by 
saying  that  the  latter  texts  lay  down  the  general  rule, 
while  the  former  are  limited  to  the  case  of  a  son  who  was 
in  his  mother's  womb  at  the  time  of  partition.  Jimuta 
Vahana  takes  the  same  view  in  cases  where  the  partition 
is    made  by  the   father    of  his    self-acquired    property. 

12  B.  L.  R.,  373  ;  S.  C,  20  Sutb.,  336 ;  Kaliparshad  v.  Bamcharan,  1  All.,  159  ; 
Jogul  Kishore  v.  Shib  Sakai,  5  All.,  430.  See  futwahs,  Bom.  Sel.rRep.,  41,  12 ; 
W.  &  B.,  365,  370,  373  (2nd  ed.) ;  per  curiam,  Moro  Visvanafh  v.  Ganeah, 
10  Bom  H.  C,  463 ;  Jugmohundas  v.  Mangalda^,  10  Bom.,  529, 678.  This  rule 
has  been  extended  to  Khoja  Muhammedana,  as  being  governed  by  Hindu  Law ; 
Caaaumbhoy  v.  Ahmedbhoy,  12  Bom.,  280,  294. 

(m)  Surai  Bunai  v.  Sheo  Perahad,  61.  A.,  p.  100. 

(n)  W.  &  B.,  672 ;  Daya  Bhaga,  xi.,  1,  §  31—43 ;  Raghunandana,  ii.,  24 ;  Smriti 
Cliandrika,  viii.,  §11;  Vivada  Chintamani,  239;  Mai)u,  ix.,  §  137;  Viraniit., 
p.  90,  §  23a ;  Sarasvati  Vilaaa,  §  221 ;  Sarvadhikari,  561 ;  Jolly,  Lect.  170. 

(o)  Vishnu,  xvii.,  §  8;  Yajnavalkya,  ii.,  122;  per  curiam,  11  I.  A.,  p.  179; 
S.  C,  6  All.,  p.  574  See  the  subject  discussed,  Kriahna  v.  Sami,  9  MimI.,  64, 
p.  70,  77  ;  and  NaraaimJtav.  Verabhadra,  17  Mad.,  287  ;  where  the  difference  on 
this  point  between  obstructed  and  unobstructed  property  is  pointed  out. 

(p)  Daya  Bhaga,  i.,  §  46,  vii.,  g  10 ;  Raghunandana,  ii,  30, 81, 36.  This  restric- 
tion, however,  is  no  longer  in  force,  ante  %  249. 

{q)  Manu,  ix.,  §  216 ;  Ghintama,  zxyiii.,  §  26 ;  Narada,  xiii.,  §  44  ;  Vrihaspati 
3  Dig.,  49,  436  ;  NawaX  v.  Bhagwan,  4  All.,  427. 
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Therefore,  in  all  cases  where  the  birth  of  a  son  would  add 
to  the  number  of  sharers,  if  the  pregnancy  is  known  at  the 
time,  the  distribution  should  be  deferred  till  its  result  is 
ascertained.  If  it  is  not  known,  and  a  son  is  afterwards 
bom,  a  redistribution  must  take  place  of  the  estate  as  it 
then  stands  (r).  If  the  father  had  divided  the  whole  pro- 
perty among  his  sons,  retaining  no  share  for  himself,  it  is 
said  that  the  sons,  with  whom  partition  has  been  made, 
must  allot  from  their  shares  a  portion  equal  to  their  own  to 
An  after-born  son  (s).  Where  the  father  had  three  sons, 
of  whom  two  were  minors,  and  he  made  a  partition  of  the 
property  into  three  shares,  of  which  one  was  handed  over 
to  the  eldest  son,  and  the  father  retained  in  his  own  hands 
the  other  shares  on  behalf  of  the  minors,  and  subsequently 
he  had  another  son  who  sued  for  one-fourth  share  of  the 
whole  property  ;  it  was  held  that  the  suit  failed  against 
the  eldest  son,  but  was  maintainable  against  the  father 
and  the  two  younger  sons,  who  were  living  jointly  with 
him  and  with  each  other  {t).  In  this  case  there  had  in 
fact  been  no  partition,  except  between  the  eldest  son  and 
the  rest  of  the  family  who  remained  joint. 

§  473.  Under  Mitakshara  law,  the  right  to  a  share  Right  of  repre- 
passes  by  survivorship  among  the  remaining  coparceners, 
subject  to  the  rule  that  where  any  deceased  copar-  VkJK( 
cener  leaves  male  issue  they  represent  the  rights  of  their 
ancestor  to  a  partition  (u).  For  instance,  suppose  A  dies, 
leaving  a  son  B,  two  grandsons  E  and  F,  three  great- 
grandsons  H,  I,  J,  and  one  great-great-grandson  Z.  .  The 
last  named  will  take  nothing,  being  beyond  the  fourth 
degree  of  descent  (§  271).  The  share  of  his  ancestor  W 
will  pass  by  survivorship  to  the  other  brothers,  B,  C,  D, 
and  their  descendants,  and  enlarge  their  interests 
accordingly.     Hence  B,  C  and  D  will  each  be  entitled 

(r)  Mitakshara,  i.,  6,  ^  1—12;  DayaBhaga,  vii.,  §  4;  V.  Mav.,  iv..4,  §  35—37  ; 
Viramit.,  p.  92,  §24;    Yekeyamian  v.  Agniswai-ian^  4  Mad.  H.  C,  307;  ^er 


reacGck,C.J.,Kalida8Y.Kri8han,2B  L.  R.  (F.  B.),  pp.  118— 121. 
(s)  1  W.  MacN.,  47  ;  Chengama  v.  Munisamiy  20  Mad.,  76. 
it)  Ganpat  Venkateah  v.  Gopalrao,  23  Bom.,  636. 
{u)  It  must  always  be  remembered  that  what  passes  is  not  a  share,  as  in 
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to  one-third,  E  and  F  will  take  the  third  belonging  to  C. 


Bepresentation 
arises  on  death 
of  ancestor. 


Bengal  law. 
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and  H,  I,  J,  will  take  D's  third.  Each  class  will  take 
"per  stirpes  as  regards  every  other  class,  but  the  members 
of  the  class  take  per  capita  as  regards  each  other.  This 
rule  applies  equally  whether  the  sons  are  all  by  the  same 
wife,  or  by  different  wives  {v).  But  if  W  had  effected  a 
partition  with  A.  then,  on  his  death,  his  fourth  would 
have  passed  at  once  to  Z,  supposing  X  and  Y  to  have 
predeceased.  The  right  of  any  descendant,  or  set  of  des- 
cendants, to  a  partition  assumes,  however,  that  the 
ancestors  above  him  or  them  are  dead.  C  can  compel  & 
partition  with  A,  but  E  and  F  cannot  compel  a  partition 
during  the  life  of  C.  Their  right  arises  for  the  first  time, 
when,  by  the  death  of  C,  his  interest  in  the  estates  des- 
cends upon  them.  It  is  evident  that  they  cannot  have 
their  own  share  apportioned  without  a  previous  apportion- 
ment of  the  share  of  C.  But  the  sons  or  grandsons  of  C 
cannot  compel  him  to  proceed  to  a  partition  unless  he 
wishes  it  (w). 

§  474.  These  principles  require  some  modification  where 
the  case  arises  in  Bengal.  A  son  can  never  demand  a  parti- 

(r)  Mitakshara,  i.,  6,  §  1 ;  V.  May.,  iv.,  4,  §  20—22;  Smriti  Chandrika.  viii.. 
<5  1—16;  Katyayana,  8  Dig.,  7;  Devala,  »6.,  9,  10.  446,  448;  Narada,  xiii.,  §  25 ; 
2 Dig., 572, 576, 576;  1  Stra.H.L.,206;  2Stra.  H.L..851— 857;  Uoottoovengada 
V.  Toombayaaamy^  Mad.  Dec.  of  1849,  27 ;  Poovathuy  v.  Paroomal^  Mad.  Dec. 
of  1856,  5;  Manjanatha  v.  Narayanan  5  Mad.,  362.  in  some  families,  however, 
a  cnstom  crJled  Patnt-bhaga  prevails  of  dividing  according  to  mothers;  so  thai 
if  A  had  two  sons  by  his  wife  B,  and  three  sons  by  C,  the  property  would  be 
divided  into  moieties,  one  goincr  to  the  sons  by  B,  and  the  other  to  the  sons 
by  C.  Sumrun  v.  Khedun,  2  8.  D.,  116  (147).  This  practice  prevails  locally  in 
Oadh,  as  evidenced  by  nnmeroas  Wajib-ul-arK  which  I  have  seen  in  cases  mider 
appeal  to  the  Privy  Council.— J.  D.  M. 

{w)  Mitakshara,  i.,  5,  §  8;  W.  &B.,658;  1  W.  MacN.,50;  2  W.  MaoN.,  160;  8 
Dig.,  9, 88, 868 ;  ante  §  272 ;  Daya Bhaga,  iii.,  1,  §  19,  xi.,  6,  §  29,  RaghiiDandMia> 
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tion  of  property  held  by  his  father,  but  as  soon  as  A,  in 
the  above  diagram,  died,  his  property  would  descend  to  his 
sons  and  their  descendants,  and  would  be  divisible  among 
them  in  the  same  manner  as  above  stated.  If  any  co- 
parcener dies  without  male  issue,  but  leaving  a  widow,  a|  ^-X^l^ 
daughter,  or  daughter's  sons,  his  share  will  descend  to 
them,  and  will  not  lapse  into  the  shares  of  the  other 
members  as  it  would  do  under  the  Mitakshara  law  (x). 
The  principles  of  this  line  of  succession  will  be  discussed 
hereafter.  It  is  suflBcient  here  to  say  that  representation 
does  not  extend  beyond  daughters.  Daughters  of  the 
same  class  inherit  to  their  father,  per  stirpes.  But 
daughters'  sons  do  not  take  as  heirs  to  their  mother, 
but  as  heirs  to  their  grandfather.  Consequently  no 
daughter's  son  takes  at  all,  until  all  the  eligible  daughters 
are  dead  ;  and  such  sons,  where  they  do  inherit,  take  per 
capita  and  not  per  stirpes.  That  is  to  say,  if  a  man 
has  two  daughters,  A  and  B,  of  whom  A  has  one  son, 
and  B  has  five,  on  the  death  of  the  last  daughter  the  six 
sons  will  take  equally   (y). 

§  475.  Illegitimate  sons  of  the  three  higher  classes  are  illegitimate 
entitled  to  nothing  but  maintenance  (z).  As  regards  the  ^^^' 
illegitimate  son  of  a  Sudra  there  is  greater  difficulty.  It  is 
said  that  if  a  partition  is  made  by  the  father,  he  may  be 
allotted  a  share  at  the  father's  choice,  and  that  if  the  parti- 
tion is  made  after  the  father's  death,  the  brethren  should 
make  him  a  partaker  of  the  moiety  of  a  share.  The  Bengal 
writers  say  that  where  the  partition  is  made  by  the  father 

u.,  23,  24;  per  cm-iam,  II  I.  A.,  p.  179:  S.  C.  6  All.,  p.  674;  Apaji  Narhav  v. 
Bamchandra,  16  Bom.  iP.  B).  29.  Thf  Viramitrodaya  appears  to  be  of  a 
contrary  opinion.  Viramit.,  p.  90,  §  23a.  The  High  Court  of  Allahabad  has 
held  that  the  frrandson,  even  duriug  the  life  of  his  father  and  grandfather,  has 
a  vested  interest  in  the  ancestral  property  which  can  be  realised  by  a  partition, 
and  is  saleable  under  a  decree.  Jogul  Kinhore  v.  Shib  Sahai^  F.  B.,  6  All.,  430, 
considered  and  disagreed  with  by  the  majority  of  the  Bombay  Full  Bench.  16 
Bom.,  29. 

(x)  Daya  Bhaga,  xi.,  1,  §  16,  47,  69,  65 ;  1  W.  MacN.,  19,  22:  post  §  479. 

\y)  See  post  §  663,  664. 

Iz)  Mitakshara,  i.,  12,  $  3;  Day*  Bhapa,  ix.,  §28;  V.  May.,  iv.,  §  29—31; 
Viramit.,  p.  121,  JJ  17;  Chuoturya  v.  Sahub  Purhalad,  7  M.  I.  A.,  18;  S.  C,  4 
Snth.  (P.  C),  132;  Qajapathy  v.  Oajapathy,  2  Mad.  H.  C,  869,  reversed  on  a 
different  point,  13  M  I.  A.,  497;  8.  C.,6B.  L.  R.,202;  S.  C,  14  Suth.  (P.  C.K83  • 
Boshan  v.  Bulwant  Singh,  27 1.  A.,  61 ;  8.  C,  22  All.,  191,  ante  §  460.  The  same 
rule  prevails  among  the  Punjab  tribes.  Punjab  Customary  Iaw,  II,  161.       • 
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himself,  or  after  his  death  in  pursuance  of  his  directions, 
the  share  of  such  an  illegitimate  son  may  be  equal  to  that 
of  a  legitimate  son.  This  would  be  natural  enough,  con- 
sidering the  power  which  a  father  in  Bengal  has  in  the 
disposition  of  his  property.  Vijnanesvara  lays  down  no 
rule  upon  the  point,  but  speaks  vaguely  of  **  a  share.'' 
Where  there  are  no  legitimate  sons,  but  there  are 
daughters  or  daughters'  sons,  the  Mitakshara  says  that 
he  is  entitled  to  half  a  share  only  ;  the  Daya  Bhaga  and 
Daya-krahma-sangraha  say  that  he  shares  equally  with 
the  daughter's  son  (a)  :  while  the  author  of  the  Datta 
Chandrika  considers  that  where  there  is  no  legitimate 
male  issue,  the  illegitimate  son  of  a  Sudra  shares  equally 
with  the  whole  series  of  heirs  down  to  the  daughter's 
son  (6).  In  a  Bombay  case,  where  however  the  point  did 
not  arise,  it  seems  to  have  been  the  opinion  of  Nanabhai 
Haridas,  J.,  that  an  illegitimate  son  could  enforce  a 
partition  as  against  his  brothers,  but  not  as  against  his 
father,  **  seeing  that  his  right  to  take  a  share  during  his 
father's  lifetime  is  expressly  made  to  depend  on  the  father's 
choice"  (c).  Tn  Madras  it  is  held  that  the  illegitimate 
son  of  a  Sudra  may  enforce  a  partition  against  his 
legitimate  brothers,  but  not  against  his  father,  or  his 
father's  coparceners,  as  for  instance,  his  father's  brothers, 
or  their  sons  (d).  In  Khandesh  a  legitimate  daughter 
and  an  illegitimate  son  divide  the  property  {e). 
Minority  not  a  §  ^'^^^'  The  legality  of  a  partition  during  the  minority 
^^^'  of  some  of  the  coparceners  is  recognized  by  Batidhayaiia, 

who  says  that  **  the  shares  of  sons  who  are  minors, 
together  with  the  interest,  should  be  placed  under  good 
protection  until  the  majority  of  the  owners"  (/).  One 
text  of  Katyayana  appears  to  prohibit  partition  while 
there  is  a  minor  entitled  to  share  (g).     But  it  is  evident 

(fi)  Yajmivalkva,  ii.,  ^  1HT3,  134:  MiLakHliava,  i.,  \%  Jj  1,  2;  Daya  Bhaga.  ix., 
§29,  m\  I).  K.S.,  \C  i  n-M\  8  DiK-,  143;  V.  May.,  iv.,  4,  §  32;  Raghu- 
nandana,  ii.,  39,  40.  As  to  the  meaning  of  tlie  half-share,  see  yost  ^  o50.  As  to 
the  pernonft  entitled  under  these  texts,  j)ost  §  548,  549. 

ih)  Datta  Cbaudrika,  v.,  §  30,  31.     See  ;>o«^  S  650. 

{(')  Sadu  V.  Baiza,  4  Bom.,  pp.  44.  45;  arc.  per  curiam,  11  Cal.,  714. 

(r?)  Thangam  Pillai  v.  Supva  PtUai,  12  Mad.,  40i. 

(r)  Steele,  180.  (/)  Baudhayana,  ii.,  §  2.  {q)  3  Dip.,  544. 
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that  if  such  a  rule  existed,  a  partition  could  hardly  ever 
take  place.  It  is  now  quite  settled  that  a  partition  made 
during  the  minority  of  one  of  the  members  will  be  valid,  Minority, 
and  if  just  and  legal  will  bind  him.  Of  course,  his 
interests  ought  to  be  represented  by  his  guardian,  or  some 
one  acting  on  his  behalf,  though  I  imagine  that  the  fact 
of  his  not  being  so  represented  would  be  no  ground  for 
opening  up  the  partition,  if  a  proper  one  in  other 
respects  (h).  When  he  arrives  at  full  age  he  may  apply  to 
have  the  division  set  aside  as  regards  himself,  if  it  can  be 
shown  to  have  been  illegal  or  fraudulent  or  grossly 
negligent  and  prejudicial  to  his  interests  (i),  or  even  if  it 
was  made  in  such  an  informal  manner  that  there  are  no 
means  of  testing  its  validity  (k).  Where  a  partition  has 
been  made  in  which  the  rights  of  a  person  entitled  as 
co-sharer,  whether  a  minor  or  any  other  person,  have  been 
totally  ignored,  the  partition  will  be  wholly  invalid  as 
against  the  person  passed  over.  In  such  a  case  the 
Bombay  High  Court  treated  the  whole  partition  as  a 
nullity.  In  a  similar  case  before  the  Judicial  Committee 
it  was  treated  only  as  invalid  against  the  excluded 
party,  and  a  declaration  was  made  of  the  share  to  which 
he  was  entitled,  and  the  case  was  remanded  to  have  the 
right  so  declared  enforced  against  the  other  dividing 
members  (l).  But  a  suit  cannot  be  brought  by,  or  on 
behalf  of,  a  minor  to  enforce  partition,  unless  on  the 
ground  of  malversation,  or  some  other  circumstances, 
which  make  it  for  his  interest  that  his  share  should  be 
set  aside  and  secured  for  him  (rn).     Otherwise    he  might 

ih]  -2  Stra.  H.  L.,  802;  2  W.  MacN.,  14;  Deuivnnti  v.  Divarkanath,  8  B.  L. 
R.,  863,  note;  S.  C  Suh-noiniue,  Deo  Bansce  v.  Divarknnath,  10  Suth.,  '278; 
Balkishen  v.  Uom  Narniii,  ;;0  1.  A.,  189;  vS.  C.  80  Cal.,  78^. 

(/)  Nallabpa  v.  Bahtinmnl,  2  Mad.  H.  C,  182;  ppr  nirinm,  Lakshmibai  v. 
Oanpat,  4  Bom.  H.  C.  (().  C  J.),  159;  iJeonaiiH  v.  Duarkuiiath.  8  B.  L.  R., 
863,  note;  Damoderdas  v.  Zfttauiram,  17  Bom.,  271. 

{k)  Kalee  Sunkur  v.  Deufudro,  28  Suth.,  68;  Chanvirapa  v.  Danava,  19 
Bom  ,  598.  As  to  the  effect  upon  such  suits  of  the  Slutute  of  Limitatioiib,  Lai 
Bahadur  V.  Sispal  Singh,  14  All.,  498;  Krishnabni  v  Khangowday  18  Bom., 
197;  contra,  19  Bom.,  593. 

(/)  Kriahnabai  v.  Khangoivda,  18  Bom.,  197;  Chowdhry  Ganesh  v.  Mt. 
Jewach,  81  I.  A.,  10;  S   C,  31  Cal.,  262. 

im)  1  Stra.  H.  L.,  206;  Svamiyar  v.  Chokkalingam,  1  Mad.  H.  C,  105; 
Alimelammal  v.  Arunarhellam,  8  Mad.  H.  C.,69;  Kaviakshiy.  Chidambara, 
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be  thrust  out  of  the  family,  at  the  very  time  when  he  was 
least  able  to  protect  himself. 

Absent  An  absent  coparcener  stands  on  the  same  footing  as  a 

"*^      '  minor.     The  mere  fact  of  his  absence  does  not  prevent 

partition.  But  it  throws  upon  those  who  effect  it  the 
obligation  to  show  that  it  was  fair,  and  legally  conducted, 
and  the  duty  of  keeping  the  share  until  the  return  of  the 
absent  member  (n).  The  right  to  receive  a  share  of 
property  divided  in  a  man's  absence  is  laid  down  as 
extending  to  his  descendants  to  the  seventh  degree.  But, 
of  course,  it  would  now  be  regulated  by  the  law  of  limita- 
tion (o). 

Wife.  §  477.  A  wife  can  never  demand  a  partition  during  the 

life  of  her  husband,  since,  from  the  time  of  marriage, 
she  and  he  are  united  in  religious  ceremonies  (p).  But  in 
former  times,  where  a  partition  took  place  at  the  will  of 
others,  the  interests  of  the  women  of  the  family,  whether 
wives,  widows,  mothers,  or  daughters,  were  much  better 

Right  of  wife,  provided  for  than  they  are  at  present.  Where  the  partition 
was  made  in  the  father's  lifetime,  the  furniture  in  the 
house  and  the  wife's  ornaments  were  set  aside  for  the  wife, 
and  where  the  allotments  of  the  males  were  equal,  and  the 
wives  had  no  separate  property,  shares  equal  to  those  of 
the  sons  were  set  apart  for  the  wives  for  their  lives  (q). 
According  to  Harinatha,  however,  this  right  to  a  share 
did  not  arise  where  the  husband  reserved  two  or  more 
shares  to  himself,  as  he  was  entitled  to  do,  as  the  extra 
shares  were  a  sufficient  provision  for  his  wives  (r).  And 
so,  where  the  partition  took  place  after  the  father's  death, 

ib.f  94 ;  Damoodur  v.  Scnabatty,  8  Cal.,  537  ;  Thangam  Piflai  v.  Suppa  PHIm, 
12  Mad.,  401 ;  Mahadev  BcUvant  v.  Lakshman,  19  Bom.,  99. 

(n)  1  Stra.  H.  L.,  206 ;  2  Ntra.  H.  L.,  341  ;  8  Dig.,  644. 

(o)  Daya  Bhaga,  viii.;  D.  K.  S.,  ix.  See  Act  XV  of  1877,  Sched.  ii.,  §  123, 
127,  144. 

ip)  Apastamba,  xiv.,  §  16;  Punna  Bihee  v.  Radhakisnen^  31  Cal.,  476. 

(o)  Yajnavalkya,  ii..  ^  116;  Mitakshara,  :.,  2,  §  8—10;  Daya  Bhaga,  iii.,  2, 
§31;  D.  K.  S.,vi.,§  22—31;  Ra^hnnandana,  ii.,  18, 14,18;  V.  May.,iv..6,  §  16; 
Viramit,  p.  67,  §  10.  According  to  Visvarupa,  §2,  "If  equnl  Rhares  ore 
allotted  by  the  father,  the  widows  of  hie  sons  and  grandaonB  and  his  own  wives 
to  whom  no  stridhana  had  been  given  by  their  husband,  or  father-in-law,  or 
himself,  should  be  mode  partakers  of  their  husband's  shares. 

(r)  1  W .  MacN.,  47.     See,  too,  D.  K.  8.,  vi.,  §  27. 
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the  mother  and  the  grandmother  were  each  entitled  to  a 
share  equal  to  that  of  the  sons,  and  the  mimarried  mother,  and 
daughters  each  to  the  fourth  of  a  share  (s).  If  the  sons 
chose  to  remain  undivided  they  had  a  right  to  do  so.  The 
women  of  the  family  could  never  compel  a  division,  and 
were  entitled  to  no  more  than  a  maintenance.  This  is 
still  the  law  universally  where  the  father  leaves  male 
issue  {t).  But  where  he  leaves  no  male  issue  there  is,  as 
already  observed,  a  difference  between  the  law  of  the 
Mitakshara  and  that  of  the  Daya  Bhaga.  Under  the 
former  system  females  never  succeed  to  the  share  of  an  I  • 
undivided  member  so  long  as  there  are  male  coparceners  |  ^ 
in  e^^istence ;  under  the  latter  system  they  do.  But 
according  to  the  doctrines  of  Jimuta  Vahana  the  shares 
even  of  an  undivided  member  are  held  in  a  sort  of  quasi- 
severalty  (§  373),  so  that  the  right  of  the  female  heirs  to 
obtain  possession  of  this  share  is  rather  a  branch  of  the 
law  of  inheritance  than  of  the  law  of  partition  (u), 

§  478.  In  Southern  India  the  practice  of  allotting  a  obsolete  in 
share  upon  partition    to  wives,  widows,  or  mothers  has  ^*^°**^°  ^"^*- 
long  since  become  obsolete.     The  Smriti  Chandrika,  which 
admits  the  right  of  an  aged  father,  when  making  a  partition 
with  his  sons,  to  reserve  a  double  share  for  himself,  says 
that  if  he  does  not  avail  himself  of  this  right,  he  ought  to  Rights  of 
take,  on  account  of  each  of  his  wives,  a  share  equal  to  sonSIerQ  India, 
that  taken  by  himself  (v).     But  the  right  of  a  father  to 
reserve  an  extra  share  for  himself  in  regard  to  ancestral 
property  is  now   obsolete  (§  488),  and  the  corresponding 

(«)  Vvasa,  VrihaRp»ti,  3  Dig.,  12;  Vishnu,  3  Dig.,  16;  Mariu,  ix.,  §  J 18; 
Mitakshara,  i.,  7;  Dava  Bhaga,  iii.,  2,  §  29,  34;  V.  May.,  iv.,  4,  §  18,  39,  40; 
Viramit.,  p.  79,  §  1  9. 

(0  2  W.  MacN.,  66,  n. ;  F.  MdcN.,  46,  57. 

{u)  See  the  remarks  of  Jaganiiatha, 3Dig.,  9.  "The  right  of  partition  consists 
in  the  relation  of  son  to  the  original  possessor  and  the  like.  Even  the  son  of 
the  daufrht^r  of  a  man  who  leaves  no  male  issue,  and  the  son  of  a  mother's 
sister,  are  not  intended  by  the  term  '  undivided,'  since  they  belong  to  other 
families."     A  daughter's  sou  in  Bengal  would  certainly  be  entitled  to  have  his 

grandfather's  share  ascertained  and  delivor^id  to  him  (§474).     But  his  suit  would 
e  more  in  the  nature  of  an  ejectment  than  of  a   partition,  which  implies 
previous  membership  in  a  joint  family. 

(V)  Smriti  <  -handrika,  iv.,  §  26—39.  This  appears  also  to  be  the  opinion  of 
the  author  of  the  Sarasvati  Vilasa,  who  citbs  Apararka  in  support  of  it,  §§  77, 
111—117, 
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practice  of  reserving  a  share  for  wives  has  also  disappeared. 
The  pundits  of  the  Madras  Sudder  Court,  in  a  case  where 
a  man  had  made  a  deed  of  division  allotting  a  share  to  his 
son,  and  another  to  his  wife  and  daughter,  declared  that 
such  a  division  was  illegal  by  Hindu  law,  **  inasmuch  as  a 
wife  and  daughter,  who  have  no  right  to  property  while  a 
son  is  alive,  are  not  capable  of  participating  in  the  pro- 
perty while  he  is  alive  "(«?).  The  practice  in  Madras,  as  far 
as  my  experience  goes,  is  that  in  making  a  division  during 
a  father's  life,  no  notice  is  taken  of  his  wife  or  wives,  their 
rights  being  included  in  his,  and  provided  for  out  of  his 
share.  As  regards  the  mother,  where  partition  is  made 
after  the  death  of  her  husband,  the  Smriti  Chandrika, 
after  discussing  the  texts  already  cited,  points  out  that  a 
widowed  mother  with  male  issue  cannot  be  entitled  to  a 
partition  of  the  heritage,  as  she  is  not  an  heir,  but  only  to 
a  portion  sufficient  for  her  maintenance  and  her  religious 
duties.  Consequently,  that  where  she  is  stated  to  be 
entitled  to  a  share  equal  to  that  of  a  son,  this  must  mean 
isuch  a  portion  as  is  necessary  for  her  wants,  and  which 
can  never  exceed  a  son's  share,  but  which  is  subject  to  be 
diminished,  if  the  property  is  so  large  that  the  share  of  a 
son  would  be  greater  than  she  needs,  or  where  she  is 
already  in  possession  of  separate  property  (x).  This  is  in 
accordance  with  existing  practice.  The  plaint  in  a  suit 
for  partition  in  Madras  always  sets  out  the  names  of  such 
widows  as  are  chargeable  upon  the  property,  and  asks 
that  the  amount  necessary  for  their  maintenance  may  be 
ascertained  and  set  aside  for  them.  This  amount,  though 
of  course  in  some  degree  estimated  with  reference  to  the 
magnitude  of  the  property  (§  459),  is  never  considered  to 
be  equal  to,  ro  to  bear  any  definite  proportion  to,  the  share 
of  sons.  Mr.  W.  MacNaghten  states  that  this  exclusion 
of  mothers  from  a  distinct  share  on  partition  is  peculiar  to 
the  Smriti  Chandrika,  and  that  according  to  the  Mitakshara 

{w)  Meenatchee  v.  Chetumbra,  Mad.  Dec.  of  J863,  61. 

(x)  Smriti  Chandrika,  iv.,  §  4—17;   2  Stra.  H.  L.,  309;    Venkatammal  v. 
AndyappQj  6  Mad.,  130;  per  curiam    8  Mad.,  at  p.  128. 
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and  other  works  current  in  Benares  and  the  Southern  Benares  law. 
Provinces,  not  only  mothers,  but  also  childless  wives  are 
entitled  to  shares,  the  term  mdtd  being  interpreted  to 
signify  both  mother  and  stepmother  (y).  The  Viramitro- 
daya  admits  sonless  wives  to  a  share  when  partition  is 
made  by  the  father,  but  excludes  them  from  a  partition 
made  after  his  death.  The  ground  of  the  distinction  is, 
that  in  the  former  case  they  take  as  wives,  while  in  the 
latter  case  they  can  only  take  as  mothers.  He  seems  how- 
ever to  admit  that  the  Mitakshara  and  the  Madanaratna 
recognise  the  right  of  stepmothers  to  a  partition  with  their 
sons  (z).  I  have  been  informed  on  high  authority  that  the 
usage  as  regards  allotting  maintenance  instead  of  shares 
to  mothers,  when  a  partition  takes  place  in  Bombay,  is  Bombay, 
the  same  as  that  which  prevails  in  Madras.  But  the! 
f utwahs  of  the  pundits  lay  it  down  that  she  is  entitled  to  a  j 
share  equal  to  that  ol  a  son,  and  the  same  view  is  stated  1 
by  Mr.  Justice  West  in  a  well  considered  judgment,  and 
was  affirmed  and  acted  on  by  the  same  Court  in  a  recent 
case  (a).  The  High  Court  of  Bengal  has  on  several! 
occasions  decided  that,  under  Mitakshara  law,  a  mother  is 
entitled  when  a  partition  takes  place  to  have  a  share 
equal  to  that  of  a  son  set  apart  for  her,  either  by  way  of 
maintenance  or  as  a  portion  of  the  inheritance,  even 
though  the  partition  takes  place  in  the  lifetime  of  the 
father  (6).  The  same  view  is  taken  by  the  High  Court  of 
the  North- West  Provinces  which  holds  that  a  Hindu 
widow,  entitled  by  the  Mitakshara  to  a  proportionate  share 
with  her  sons  upon  partition,  can  claim  such  share,  not 

(y)  1  VV.  M.icN.,  50.  Vynsa  expresbly  lays  down  that  "  the  wives  of  the  father 
who  luive  ijo  Mjns  are  entith-d  to  equal  shares  with  the  sons  of  other  wives) ; 
and  so  are  all  the  wives  of  the  paternal  grandfather."  3  Dig.,  12  ;  V.  May.,  iv. ; 
4,  §  19,  says  this  includes  s'ep-grandniothers  also.  So  also  the  Mithila  school, 
D.  K.  S.,*  vii.,  §  7.     See  3  Dig.,  13;  Damoodur  v.  Senabutty,  8  Cai.,  537. 

{z)  Virsmit.,  p.  79,  §  19. 

(a)  Madhoicrao  v.  Yuswuda,  2  lior.,  454  '468]  ;  W.  i(i  B.,  2nd  ed.,91,  92,  97, 
100,  306,  390;  Lakshman  v  Satyabhamabai,  2  Bom.,  494,  504  ;  Damodm-dna  v. 
Uttamram,  17  Bom.,  271 ;  p   286. 

\b)  Judoonath  v.  Bishonathj  9  Suth.,  61 ;  Mahubeer  v.  Ramyad,  12  B.  L.  R., 
90;  S.  C,  20  8uth.,192;  Laljeet  \ .  Bajcoomar,  ib.,  'd7d;  S.  C,  20  Suth.,  336; 
Pursid  V.  Honooman,  5  Cal.,  f45;  Sumrun  v.  Chiindar  Mnn,  8  Cal.,  17; 
Krishori  v.  Moiii  Mohun,  12  Cal.,  166;  Chowdhry  Ganeah  v.  Mt.  Jewach, 
31  1.  A.,  10;  S.  C,  31  Cal.,  262. 
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only  quoad  the  sons,  but  as  against  an  auction  purchaser 
at  a  sale  in  execution  of  the  right  title  and  interest  of  one 
of  the  sons  before  partition  (c). 

Bightoof    |i  §  479.  Under  the   law  of  Bengal  the  rights  of  females 

Bengal.  ||  Stand  much  higher  than  they  do  in  the  other  provinces. 
Partition  during  the  life  of  a  father  is  so  uncommon  in 
Bengal,  that  I  can  find  no  authority  as  to  setting  aside 
shares  for  the  wives.  The  Daya-krama-sangraha  seems  to 
limit  the  right  of  wives  to  have  such  shares  to  cases  where 
the  father  makes  a  partition  of  his  self-acquired  property. 
In  such  a  case,  if  peculiar  property  has  been  already  given 
to  one  wife,  the  other  wives,  whether  childless  or  other- 
wise, are  entitled  to  have  their  shares  made  up  to  an  equal 
amount.  If  they  have  had  no  peculiar  property,  then  they 
are  to  have  shares  equal  to  those  of  sons  (d).  After  the 
Ri^t  of  widow  death  of  the  father,  the  right  of  the  widow  depends  upon 
whether  the  father  has  left  male  issue  or  not,  and  whether 
she  is  a  mother  or  a  childless  wife.  That  is  to  say,  she 
may  either  be  a  coparcener  before  partition,  or  only 
entitled  to  a  share  in  the  event  of  a  partition,  or  entitled 
in  no  case  to  more  than  maintenance. 

Where  no  issueij  1.  If  the  father  dies  leaving  no  male  issue,  his  widow 
[I  becomes  his  heir,  whether  he  is  divided  or  not.  She  is  in 
the  stnctest  sense  a  coparcener.  She  became  a  member 
of  the  same  gotra  with  her  husband  on  her  marriage,  and 
is  the  surviving  half  of  his  body,  as  well  as  his  heir  {e). 
She  can  herself  sue  for  a  partition,  and  need  not  wait  for 
her  share  until  a  partition  is  brought  about  by  the  act  of 
others  (/).     The  Calcutta  High  Court,  however,  has  laid 

(r)  Bilmo  v.  Dina  Nath.  3  All.,  88. 

{d)  D.  K.  S.,  vi.,  8  22-26. 

(«)  W.  <fe  B.,  129;  V'rihaspati,  3  Dig.,  158;  Dava  Bhaga,  xi.,  1,  §  14,  not*,  43, 
46,  54;  D.  K.  S.,  ii.,  2,  §  41. 

(/)  F.  MacN..39,69;  1  W.  MacN.,49;  Dhurm  Daav.  Mt.  Shatna  Soondri, 
8M.  I.  A., 229, 241  ;  S.C.,QSuth.  (P.  C.),43;  Shib Pershad \ .  GnngaMon^,l6 
Sath.,  291  ;  Soudaminey  v.  Jogc»h,  2  Cal.,  262.  Even  before  partition  the  widow 
has  an  alienable  interest  which  may  be  enforced  by  partition  by  her  assignee; 
Janoki  Nath  v.  Mothura  Nath,  9  Cal.,  680.  As  to  the  rights  of  several  widoin 
inter  ae,  post  §  554.  As  to  the  right  of  widows  among  the  Jains  to  demand  a 
partition  of  their  husband's  share,  see  Sheo  Singh  v.  Mt.  Dakho^  6  N.-W.  P., 
406,  aflfd.  5  I.  A  ,  87;  S.  C,  I  All.,  688. 
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it  down  that  owing  to  the  special  nature  of  a  woman's 
estate,  it  would  be  the  duty  of  a  Court,  before  decreeing 
partition  in  favour  of  a  widow,  to  see  that  the  interests  of 
the  presumptive  heir  be  not  affected  by  the  decree.  The 
Court  ought  to  be  satisfied  that  it  is  a  bond  fide  claim 
arising  from  such  necessities  as  render  partition  desirable 
between  two  joint  owners,  and  that  she  would  properly 
represent  the  interest  of  the  estate,  including  that  of  the 
person  who  would  come  after  her  (g), 

2.  If  the  father  dies  leaving  issue,  and  a  widow  who  is  step-motfuw. 
not  the  mother  of  such  issue,  she  is  never  entitled  to  more 

than  maintenance.  The  writers  of  the  Bengal  school 
differ  in  this  respect  from  those  of  the  other  provinces,  ^ 
since  they  exclude  a  step-mother  from  the  operation  of  the 
texts  which  speak  of  the  share  of  a  mother.  And  this 
exclusion  equally  applies,  whether  the  widow  was  origi- 
nally childless,  or  was  the  mother  of  daughters  only,  or 
was  the  mother  of  sons  whose  line  has  become  extinct 
before  partition  (A). 

3.  If  the  father  dies  leaving  male  issue,  and  also  a  widow  Mother, 
who  is  the  mother  of  such  issue,  she  is  only   entitled  to 
inaintenance  until  partition,  and  she  can  never  herself 
require  a  partition.     But  if  a  partition  takes  place  by  the 

act  of  others,  not  being  strangers  (i),  she  will  be  entitled 

to  receive  a  share,  if  the  effect  of  that  partition  is  to  break 

up  or  diminish  the  estate  out  of  which  she  would  otherwise 

be  maintained  (A:).     Hence  her  claim  to  a  share  is  limited 

to    the  two  following  cases:  first,  when  the    partition  li^t  of  mother 

takes  place  between  her  own  descendants,  upon  whose  ^     ^ 

property  her  maintenance  is  a  charge.     Secondly y  when  it 

takes  place  in  respect  of  property  in  which  her  husband 

had  an  interest. 

{g)  Mohadeay  v.  Uaruk  Narain,  9  Cal.,  244.  250. 

(h)  P.  MttcN.,  41,57;  i  W.  MacN.,  60;  3  Dig.,  13;  D.  K.  S..  vii.,  §3,5,6; 
Daya  Bhaisfn,  iii.,  2,  §  80:  Baghunanda,  ii ,  17;  ante  §  478. 

{i)  Barahi  Debt  v.  Debkamitii^  20  Cal.,  682. 

(*)  2  W.  MacN.,  65,  n. ;  P.  MacN.,  45,  67,  69  ;  Bilaso  v.  Dinanath,S  AW.,  88. 
Hence  antil  partition  she  has  no  alienable  i nterest.  See  Judoonath  v.  Bishonath, 
9  Snth.,  61. 
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§  480.  First,  If  a  widowed  mother  has  only  one  son, 
she  can  never  claim  a  share  from  him,  and  if  he  comes  to 
a  partition  with  his  brothers  by  another  mother,  her  claim 
for  maintenance  is  a  charge  upon  his  share  and  not  upon 
the  whole  estate  (Z).  But  if  he  dies,  and  his  sons  come 
to  a  division,  then  she  would  be  entitled  to  share  with 
them  as  grandmother.  Similarly,  if  a  man  dies  leaving 
three  widows,  each  of  whom  has  one  son,  and  these  three 
sons  come  to  a  division,  none  of  the  mothers  would  have  a 
right  to  a  share  ;  because  each  of  them  retains  her  claim 
intact  upon  her  own  son.     But  if  the  sons  of  one  son 

Grandmother,  divide  among  themselves,  their  grandmother  will  be 
entitled  to  a  share.  If  the  grandsons  of  all  three  widows 
divide,  all  the  grandmothers  will  be  entitled  (m).  In  each 
case  the  share  of  the  widow  will  be  equal  to  the  share  of 
the  persons  who  effect  the  partition.  If  it  takes  place 
between  her  sons,  she  will  take  the  share  of  a  son  ;  if 
between  her  grandsons,  she  will  take  the  share  of  a 
grandson  (n).  If  a  mother  has  three  sons,  one  of  whom 
dies  leaving  grandsons,  and  a  partition  takes  place  between 
the  two  surviving  sons  and  the  grandsons,  the  mother  will 
be  entitled  to  the  same  share  as  if  the  division  had  been 

Grandmother  in  effected  between  three  sons  ;  that  is  to  say,  the  property 
will  be  divided  into  four  shares,  of  which  the  mother  will 
take  one,  each  surviving  son  will  take  another,  and  the 
grandsons  will  take  the  fourth  (o).  Where  the  partition 
takes  the  place  between  grandsons  by  different  fathers,  the 
matter  becomes  more  complicated.     For  instance,  suppose 

A 


BO  D 

i  i  I 

2  grandsons  8  grandsons  4  grandsons 


il)  Hemangini  Dati  v.  Kedanmth,  ]6  I.  A.,  115;  S.  C,  16  Cal.,  768. 

(m)  F.  MacN.,  39,  41,  64  ;  Sibbosoondery  v.  Bussomutty,  7  Cal.,  lyi ;  Puma 
Chandra  v.  Sarojirii^  81  CiJ.,  i06o. 

(n)  D.  K.  S.,  vii.,  ^  2,  4 ;  Rachunundana,  ii.,  19.  If  she  hop  already  b^en 
provided  for  to  the  extent  to  which  she  would  be  entitled  on  pMrtition,  she 
takes  no  more ;  if  to  a  less  extent,  she  takes  as  much  more  as  will  make  up  her 
share.     Jodoonath  v.  Brojonath^  12  B.  L.  R.,  3fr5. 

(o)  Prawnkisaen  v.  Muttoosoondery^  Fnlton,  389;  Oooroopernaud  v.  Seeb- 
chvnder,  F.  MacN.,  29,  52. 
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A  to  have  died  leaving  a  widow  and  three  sons,  and  these 
sons  to  die,  leaving  respectively  two,  three,  and  four 
grandsons,  and  that  these  grandsons  come  to  a  division. 
If  their  grandmother  was  dead,  the  property  would  be 
divided  into  three  portions,  per  stirpes,  which  would  again 
be  divided  into  two,  three,  and  four  parts,  per  capita 
(§  473).  But  if  the  grandmother  is  alive,  she  will  be 
entitled  to  the  same  share  as  a  grandson.  But  it  is  evident 
that  the  grandsons  by  B  take  a  larger  share  than  those 
by  C,  and  these  again  a  larger  share  than  those  by  D. 
The  mode  of  division,  therefore,  is  stated  to  be,  that  the 
whole  property  is  divided  into  ten  shares,  of  which  the 
grandmother  will  take  one,  the  two  sons  of  B  will  take 
three,  the  three  sons  of  C  will  take  three,  and  the  four 
sons  of  D  will  take  three.  If  the  widows  of  B,  C  and  I> 
were  also  living,  they  would  be  entitled  to  shares  also. 
Each  widow  would  take  the  same  as  her  son.  But  in 
order  to  arrive  at  this  share,  a  fresh  division  would  have 
to  be  made.  The  three-tenths  taken  by  the  sons  of  B 
would  be  divided  into  three  parts,  of  which  his  widow 
would  take  one.  Similarly,  the  three-tenths  taken  by  the 
sons  of  C  would  be  divided  into  four  parts,  and  the  three- 
tenths  taken  by  the  son  of  D  would  be  divided  into  five 
parts,  of  which  one  would  go  to  the  respective  widows  of 
C  and  D,  the  remainder  being  divisible  among  their 
sons  ip).  The  same  widow  may  take  in  different  capa- 
cities, as  heir  of  one  branch  of  the  family,  and  as  mother  or 
grandmother  in  another  branch.  A  very  complicated 
instance  of  this  sort  is  recorded  by  Sir  F.  MacNaghten  as 
having  been  decided  in  the  Supreme  Court  at  Calcutta  (q). 
In  one  case  in  Bengal,  where  a  partition  was  made  after 
the  death  of  all  the  sons  by  their  widows,  it  was  held  that 
the  grandmother  had  no  right  to  a  share.  No  counsel 
appeared  for  the  grandmother,  and,  as  might  be  expected,. 

(p)  F.  MacN..  52—54. 

Iq)  Sree  Mofee  Jeemovey  v.  Atiaram,  F.  MacN.,  64  ;  Callychurn  v.  Jonava^ 
1  Ind.  Jur.  N.  S.,  264 ;  Ju^omohan  v.  Sarodamoyee,  3  Cal.,  149;  Torit  v.  Tata- 
prosonnoj  4  Cal.,  756  ;  Knato  Bhabiney  v.  Ashutosh^  13  Gal.,  39. 
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no  precedents  were  cited.  The  decision  can  hardly  be 
looked  upon  as  of  much  weight,  in  the  face  of  the  direct 
authority  on  the  other  side  (r). 

Where  a  partition  takes  place  among  great-grandsons 
only,  it  is  said  that  the  great-grandmother  has  no  right  to 
a  share  (s).  But  if  a  son  be  one  of  the  partitioning  parties 
with  great-grandsons  by  another  son,  she  would  take  a 
son's  share.  And  if  a  grandson  and  great-grandson 
divide,  she  would  take  a  grandson's  share  (t), 

§  481.  Secondly.  '*  Partition,  to  entitle  a  mother  to  the 
share,  must  be  made  of  ancestral  property,  or  of  property 
acquired  by  ancestral  wealth.  Therefore,  if  the  property 
had  been  acquired  by  A,  the  father  of  B  and  C,  and  B 
and  C  come  to  a  division  of  it,  their  mother  (the  widow  of 
A)  shall,  but  their  grandmother  shall  not,  take  a  share  of 
it.  And  if  the  estate  shall  have  been  acquired  by  B  and 
C  themselves,  neither  their  mother  nor  grandmother  will 
be  entitled  to  a  share  upon  partition  "  (u), 

§  482.  Where  a  partition  takes  place  during  the  life  of 
the  father,  the  daughter  has  no  right  to  any  special  appor- 
tionment. She  continues  under  his  protection  till  her 
marriage  ;  he  is  bound  to  maintain  her  and  to  pay  her 
marriage  expenses,  and  the  expenditure  he  is  to  incur  is 
wholly  at  his  discretion  (v.)  But  where  the  division  takes 
place  after  the  death  of  the  father,  the  same  texts  which 
direct  that  the  mother  should  receive  a  share  equal  to  that 
■  of  a  son,  direct  that  the  daughter  should  receive  a  fourth 
share  (w).  It  is  evident,  however,  that  there  was  much 
less   need   to    set   apart   a   permanent   provision   for   a 


(r)  Bayee  v.  Paddnm,  12  Suth.,  409,  affirmed  on  review,  )3  Suth.,  66;  contra^ 
Sibboaoondery  v.  Bussoowutty,  7  TrI.,  193;  Bhadri  B*>y  v.  Bhvgwat,  8  Cal., 
649;  S.  C,  11  C.  L.  R.,  186.  b«e  Vyasa  and  Vrihaspati,  3  Dig.,  12,  where  the 
right  of  the  grandmother  to  a  share  is  expressly  asserted ;  and  no  JagnniiAtha 
Bays,  3  Dig.,  27. 

\s)  3  Dig..  27 ;  F.  MacN.,  28,  61,  doubted  hy  Dr.  Wilson,  Works,  v.,  26. 

(t)  ¥  MaeN..52;  Puma,  Chandra  v.  Sarojim,  31  «'«!.,  1065. 

(m)  F.  MacN.,  61,  64;  Isree  Perahad  v.  Nasib  Kooer,  10  Gal ,  1017, 

{V)  Mitakshara,  i.,  7,  8  14. 

{w)  Yajnavalkya,  ii.,  §  124;  see  ante  §477.  As  to  the  mode  of  calcalatiDg 
the  fourth,  see  Mitakshara.  i.,  7,  §  6—10;  3  Dig.,  93, 94  ;  Smriti  Chandrika.  iv.. 
§  34 ;  Wilson,  Works,  v.,  42, 
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daughter  than  for  a  widow.  The  expenses  of  her  marriage, 
and  her  maintenance  for  the  very  few  years  that  she  could 
remain  in  her  father's  family,  constituted  the  only  charge 
that  had  to  be  met  in  respect  of  her.  Hence  it  was  very 
early  considered  that  the  mention  of  a  definite  fourth  only 
meant  that  a  sufficient  amount  must  be  allotted  to  each 
daughter  to  defray  her  nuptials.  This  view  is  combated 
by  Vijrianesvara,  who  maintains  that  the  letter  of  the  law 
must  be  respected.  The  Smriti  Chandrika,  however, 
evidently  inclined  to  the  modern  doctrine,  as  it  states  that 
the  full  fourth  is  only  to  be  given  where  the  estate  is 
inconsiderable.  And  it  is  expressly  asserted  by  the 
Madhaviya  and  the  Bengal  writers,  and  those  of  the 
Mithila  school  (x) .  The  practice  at  present  is  in  conformity 
with  this  opinion  (y). 

Where  daughters  take  as  joint-heirs,  the  effect  of  parti- 
tion between  them  comes  under  the  law  of  succession,  and 
will  be  discussed  hereafter  (§  559). 

§  483.  A  stranger  cannot  compel  a  partition,  in  the  strangers, 
sense  of  compelling  any  or  all  of  the  members  of  a  family 
to  assume  the  statusot  divided  members,  with  the  legal  con- 
sequences following  upon  that  status.  But  he  may  acquire 
such  rights  over  the  property  of  any  coparcener  as  to 
compel  him  to  separate  the  whole  or  part  of  his  interest 
in  the  joint  property,  and  so  sever  the  coparcenary  in 
respect  of  it.  This  may  be  effected  either  by  actual 
assignment,  or  by  operation  of  law,  as  by  insolvency, 
or  upon  a  sale  in  execution  of  a  decree  {z).  How  far  a 
member  of  an  undivided  family  under  Mitakshara  law  can. 


{x)  Mitakshara,  i.,  7,  §  11 ;  Smriti  Chandrika,  iv.,  §  IS,  19 ;  Madhaviya,  §  25, 
where  he  misrepresentB  the  opinion  of  Vijnanesvara ;  Daya  Bhaga,  iii.,  2,  §  39 ; 
D.  K.  S.,  vii.,  §  0,  JO ;  Raghunandaua,  iii.,  19,  20 ;  3  Dig.,  90—94.  The  Virami. 
trodaya  argues  for  the  view  adopted  by  the  Mitakshara,  but  sets  out  the  conflict' 
ing  npinioPB,  Viramit.,  p.  81,  §  21.  The  Sarasvati  Vilasa  sets  out  both  views, 
but  states  the  modern  doctrine,  which  is  that  of  Apararka,  last,  though  without 
offering  any  opinion  of  his  own,  §  119 — 138. 

(y)  F.  MacN.,  06,  98 ;  1  W.  MaoN.,  60.  Daughters  have  no  right  to  claim  a 
sh^e  of  their  mother's  property  during  her  life,  in  cases  in  whi^  they  would 
be  her  heirs ;  Matkura  v.  Etu,  4  Bom.,  546. 

(«)  Per  curiam,  Soorjeemoney  Doaaee  v.  Denohundoo^  6  M.  I.  A.,  589;  S.  C, 
4  Snth.  (P.  C),  114 ;  Deendyal  v.  Jugdeep,  4 1.  A.,  247 ;  8.  C,  8  Cal.,  198. 


Digitized  by 


Google 


664  PARTITION.  [chap.  XV, 

by  his  own  voluntary  act,  transfer  his  rights  in  the  joint 
property  to  a  stranger,  is  a  matter  upon  which  there  is 
much  difference  of  opinion,  and  which  has  already  been 
examined  (a).  But  so  far  as  the  right  of  transfer  is  recog- 
nized it  will  l)e  enforced,  either  by  putting  the  purchaser  in 
possession  of  an  undivided  interest,  or  by  compelling  the 
owner  of  the  undivided  interest  to  proceed  to,  or  permit  a 
partition,  by  means  of  which  the  hostile  right  can  be 
satisfied  (b). 
Disqualified  I  §  484.  Persons  who  labour  under  any  defect  which 
**"*  I  disqualifies  them   from  inheriting,  are  equally  disentitled 

'  to  a  share  on  partition  (c).  But  except  in  the  case  of 
degradation,  which  has  now  been  practically  abolished  by 
Disqualification  Act  XXI  of  1850,  (Freedom  of  religion)  such  incapacity  is 
18  persona  .  purely  personal,  and  does  not  attach  to  their  legitimate 
issue  (d).  Its  effect  is  to  let  in  the  next  heir,  precisely  as  if 
the  incapacitated  person  were  then  dead.  But  that  heir 
must  claim  upon  his  own  merits,  and  does  not  step  into  his 
father's  place.  For  instance,  suppose  the  dividing  parties 
were  C  and  F,  and   that  E  were  incapacitated  but  alive, 

A 

I  


r~ 

H  dead  D  dead 


G 
his  son  F  would  be  entitled  to  claim  half  of  the  property. 
But  if  F  was  the  incapacitated  person,  and  D  and  E  were 

(«}  Ante  j  353,  et  .sc/^. 

ih)  Anaud  v.  Pronki>ifo,  3  B.  L.  R.  (O.  C.  .).),  14  ;  Rughoonatk  v.  Lurkhun, 
lSSuth.,'23:  Mnddun  Oot>al  v.  \[f.  Goiofhutty,  21  Sutu.,  190;  LallJ/ta  \. 
Shaikh  Juma,  22  Suth.,  116;  Jhubboo  \.  Khoob  Lull,  ib.,  294:  Alamalu  v. 
liimgasami,  7  Mad.,  58b;  Janokinath  v.  Mnthtnanath,  9  Cal.,  ooO;  Ra/ani 
Kan'th  V.  Ra?n  Nath,  10  Cal.,  244  ;  Bepin  Behari  v.  LaJ  Mohun,  12  Cal.,  209; 
Aitfi/agari  Venkataramayya  v.  Hamayya,  25  Mud.,  090.  See  as  to  the  process 
by  which  the  partition  may  l>ecamed  out.  P:a-tition  Act  IV  of  1893,  s.  4.  As  to 
the  position  of  the  btranger  after  partition  ;  OurnHngapa  v.  Kandapa,2\  Bom., 
297.  As  to  the  persons  in  whose  favour  the  .section  applies  ;  Taman 
Viahnii  v.  Vasudev,  23  Bom.,  73. 

in  Mitaknliara,  ii.,  10;  V.  May.,  iv.,  11  ;  Daya  Bhaj^a,  v. ;  D.  K.  S.,  iii.  See 
post,  chap.  xix. ;  Ramsahye  v.  Lalla  Laljee,  S  Cal.,  149. 

(d)  Mitaksbara,  ii.,  10,  §  9—11;  Daya  Bhaga,  v.,  §  17-19.  As  to  adopted 
sonfl,  yee  ante  ^  UC. 
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dead,  G  would  have  no  claim,  being  beyond  the  limits  of 
the  coparcenary  (e).     On  the  other  hand,  such  disquali- 
fication only  operates  if  it  arose  before  the  division  of  the 
property.     One  already  separated  from  his  co-heirs  is  not  Reaaitof  its 
deprived    of  his    allotment    (/).     And  if    the  defect    bei""'^''^- 
removed  at  a  period  subsequent  to  partition,  the  right  toj 
share  arises  in  the  same  manner  as,  or  upon  the  analogyfeiemovai  of 
of,  a  son  born  after  partition  (g).     How  this  analogy  is  to^'^^'^^^'^y 
be  worked  out  is  not  so  clear.     If  the  removal    of  the 
defect  is  to  be  treated  as  a  new  birth  at  the  time  of  such 
removal,  then  the  principles  previously  laid  down  would 
apply  (h).     If  the  partition  took  place  during  the  life  of 
the  father,  and  one  of  the  sons  were  then  incapable,  he 
would  take  no  share.     But  if  his  defect  were  afterwards 
removed,  he  would  inherit  his  father's  share.     If,  however, 
the  partition  took  place  after  the  father's  death,  and  one 
of  the  brothers  was  excluded  as  being  incapable,  and  was 
afterwards  cured,  his  cure  could  only  be  treated  as  a  new 
birth,  so  as  to  give  him  any  practical  rights,  by  the  further 
fiction  that  he  was  in  his  mother's  womb  at  the  time  of 
the  partition.     If  this  analogy  could  be  applied,  he  would 
be  entitled  to  have  the  division  opened  up  again,  and  a 
new  distribution   made  for   his  benefit.     But  that   would 
be   rather  a  violent  fiction  to   introduce,  in  a  case  where 
the  incapacity  was  removed,  possibly  many  years   after 
new  rights  had  been  created  by  the   division,  and  acted 
upon.      Suppose,  however,   that  the  incapble  heir  was 
never  cured,  but  had  a  son  who  was  capable  of  inheriting. 
If  the  son  was  actually  born,  or  was  in  the  womb,  at  the 
time  of  the  partition,  he   would  be  entitled   to  a  share,  if 
sufficiently  near  of  kin.     But  if  he  was  neither  born  nor 
conceived  at  that  time,  he  could  not  claim   to  have  the 
partition  re-opened.     He  could  only  claim  to  succeed  as 

{e)  2  W.  MacN.,  4'2;  Bodhnarain  v.  Omrao,  IH  M.  I.  A.,  :>19  ;  S.  C,  6  B.  L.  11., 
609;  per  Peacock,  C.  J.,  Kalidaa  v.  Krishan,2  B.  L.  R.  (.F.  B.),  115;  ante 
§  272. 

(/)  Mitaksliara,  ii.,  10,  ^  6;  Sevachetumbara  v.  Paraaucty,  Mad.  Dec.  of 
1857,  210. 

ig)  Mitakshara.  ii.,  10,  S  7  ;  V.  May.,  iv.,  U,  ii  2.  (//)  Ante  §  472. 
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Fraud  of  co- 
parcener. 


heir  to  the  share  taken  by  his  grandfather  ;  and  if  the 
partition  took  place  between  the  brothers,  he  could  claim 
nothing  more  than  maintenance  (i). 
Effect  of  fraud.  §  485.  It  has  been  suggested  that  a  coparcener,  other- 
wise entitled,  may  lose  his  right  to  a  share  if  he  has  been 
guilty  of  defrauding  his  co-heirs.  This  view  rests  upon  a 
text  of  Manu  (k).  **  Any  eldest  brother  who  from  avarice 
shall  defraud  his  younger  brother,  shall  forfeit  his  primoge- 
niture, be  deprived  of  his  share,  and  pay  a  fine  to  the  king." 
This  text  is  explained  by  Kalluka  Bhatta  and  Jagann-atha 
as  meaning,  that  the  eldest  brother  by  such  fraudulent  con- 
duct forfeits  his  right  to  the  special  share  to  which  in  early 
times  he  was  entitled  by  seniority  (Z).  Yajnavalkya  and 
Katyayana  merely  say,  that  property  wrongly  kept  back 
by  one  of  the  co-sharers  shall  be  divided  equally  among  all 
the  sharers  when  it  is  discovered  (m) ,  This  excludes  the  idea 
that  the  fraudulent  person  is  to  forfeit  his  whole  share,  or 
even  his  share  in  the  property  so  secreted.  The  Mitakshara 
discusses  the  act  with  reference  only  to  the  question  of 
criminality.  The  author  decides  that  the  act  is  criminal, 
but  does  not  assert  that  it  is  to  be  followed  by  forfeiture, 
and  seems  to  assume  that  the  only  result  will  be  that  the 
partition  will  be  opened  up,  and  a  fresh  distribution  made 
of  the  property  wrongly  withheld  (n) .  The  other  commen- 
tators of  the  Benares  school  either  follow  the  Mitakshara, 
or  pass  the  point  over  without  special  notice  (o).  On  the 
other  hand,  the  Bengal  writers  are  of  opinion,  that  the  act 
of  one  coparcener,  in  withholding  part  of  the  property  which 
is  common  to  all,  is  not  technically  theft,  and  is  not  to 
be  punished  by  any  forfeiture  (p).     The  Madras  Sudder 


(i)  See  this  subject  discussed  by  Peacock^  C.  J.,  Kalidcu  v.  Kriahan,  2 
B.  L.  R.  (F.  B.),  lib— 121,  and  in  Krishna  v.  Sami,  9  Mad.,  64.  Of  course  all 
difficnlty  would  be  remoTed  if  the  earlier  doctrine  were  susto^ined  which  appears 
to  allow  a  partition  to  be  opened  up  at  any  distance  of  time  in  favour  of  an 
after-bom  son. 

(k)  ix.,§213.  {D  2Dig.,  664.         (m)  Yajnavalkya. ii.,§  126;  8 Dig., 898. 

(n)  Mitakshara,  i.,  9.  This  chapter  seems  to  have  been  differently  understood 
by  Sir  Thomas  and  Mr.  Strange,  1  Stra.  H.  L.,  232;  Stra.  Man.,  Jj  278.  Mesars. 
West  and  BUhler  take  the  view  stated  in  the  text,  W.  &  B.,  679. 

(o)  Smriti  Chandrika,  xiv.,  §  4—6;  Madhaviya,  §  64 ;  V.  May.,  iv.,  6,  §  8; 
Viramitrodaya,  p.  246,  §  1,  2. 

ip)  Daya  Bhaga,  xiii.,  §  2,  8—16 ;  D.  K.  S.,  viii.;  8  Dig.,  897    400. 
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Court  in  one  case  followed  the  literal  meaning  of  the  text 
of  Manu,  and  held  that  it  was  a  complete  answer  to  a  suit 
for  partition  by  a  brother,  that  he  had  committed  a  theft 
of  part  of  the  paternal  property.  In  this  decision  they 
set  aside  the  opinion  of  their  senior  pundit,  who  was  of 
opinion  that  the  embezzler  of  common  property  incurred 
no  forfeiture  thereby.  The  junior  pundit  had  first  stated 
generally,  that  the  person  who  had  embezzled  part  of  the 
common  property  forfeited  all  claim  to  share  in  the  estate. 
On  giving  in  his  written  opinion,  he  modified  this  view  by 
limiting  the  forfeiture  to  a  prohibition  of  sharing  in  the 
portion  actually  embezzled.  This  opinion  also  the  Court 
set  aside,  preferring  that  first  given  {q).  The  Court  of  the 
North- West  Provinces  has  arrived  at  an  exactly  opposite 
conclusion,  and  has  laid  down  that  the  wrongful  appro- 
priation by  one  brother  of  part  of  the  joint  estate,  which 
the  others  might  have  recovered  by  an  action  at  law,  was 
no  bar  to  a  suit  by  him  for  partition  (r).  This  certainly 
appears  to  me  to  be  the  sounder  view. 

§  486.  Any  direction  in  a  will  prohibiting  a  partition,  Partttion 
or  postponing  the  period  for  partition,  is  invalid,  as  it  p"**"*****®^' 
forbids  the  exercise  of  a  right  which  is  essential  to  the 
full  enjoyment  of  family  property  by  Hindu  law  (s).  On 
the  other  hand,  an  agreement  between  the  members  of  a 
Hindu  family  not  to  come  to  a  partition  might  be  binding 
upon  themselves.  But  unless  the  agreement  also  con- 
tained a  condition  against  alienation,  it  would  not  prevent 
any  of  the  parties  to  it  from  selling  his  share,  and  would 
be  no  bar  to  a  suit  by  the  vendee  to  compel  a  partition  (t). 
Nor  could  such  an  agreement  ever  bind  the  descendants  of 
the  parties  to  it  (u).     In  Bombay  it  has  been  held  that  it 

(g)  Cayuicumyna  v.  Narasimniah,,  Mad.  Dec.  of  lS.5s,  118. 
r)  Kalka  v.  Budree,  3  N.-W.  P.,  267.     Jolly,  Lect.  142. 

(s)  Nubkissen  v.  Harris  Chunder,  F.  MacN.,  32H;  Mokoondo  v.  Oonesh,  1 
Col.,  104;  Jeebun  v.  BamaMth,  23  Suth.,  297;  Act  IV  of  1882,  §  10,  11. 
(Transfer  of  Property.) 

(t)  Rhamdhone  v".  Anund^  2  Hyde,  97;  Anand  v.  Prankisto,  3  B.  L.  R. 
(O.  C.  J.),  14  ;  Anath  v.  Mackintosh,  8  B.  L.  R.,  60;  Rajenderv.  Sham  Chund, 
6  Cal.,  107. 

(m)  See  Venkatramanna  y.  Bramannaj  4  Mad.  H.  C,  845. 

42 
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would  not  even  bind  the  parties  themselves  (v).  The 
Calcutta  Court  seems  in  a  recent  case  to  have  doubted  the 
validity  of  an  agreement  to  remain  undivided  in  perpetuity, 
but  to  have  thought  that  an  agreement  not  to  divide  for  a 
term  of  years  would  be  binding  if  made  for  a  sufficient 
consideration  (w). 
Lapse  of  time.  §  487.  As  Hindu  law  contemplates  union  and  not  parti- 
tion as  the  normal  state  of  the  family,  it  follows  that  lapse 
of  time  is  never  in  itself  a  bar  to  a  partition.  But  the 
Statute  of  Limitations  will  operate  from  the  time  that  a 
plaintiff  is  excluded  from  his  share,  and  that  such  exclusion 
becomes  known  to  him  {x). 

Special  shares  §    488.    ThIRD,  THE    MODE  OP  DIVISION. — The   principle 

^rmer  y  ^^  Hindu  law  is  equality  of  division,  but  this  was  formerly 

subject  to  many  exceptions,  which  have  almost,  if  not 
altogether,  disappeared.  One  of  these  exceptions  was  in 
favour  of  the  eldest  son,  who  was  originally  entitled  to  a 
special  share  on  partition,  either  a  tenth  or  a  twentieth  in 
excess  of  the  others,  or  some  special  chattel,  or  an  extra 
Special  shares  portion  of  the  flocks  (y).  Sir  H.  S.  Maine  suggests  that 
~  this  extra  share  was  given  as  the  reward,  or  the  security, 

for  impartial  distribution  ;  and  refers  to  the  fact  that  such 
extra  privileges  were  sometimes  awarded  to  younger 
sons  (z),  or  to  the  father,  as  a  proof  that  the  right  was 
unconnected  with  the  rule  of  primogeniture  (a).  It 
seems  to  me  probable  that  the  double  share  which  the 
father  was  allowed  to  retain  for  himself  (6),  was  the 
inducement  given  to  him  to  consent  to  a  partition,  at  the 
time  when  his   consent   was  indispensable   (§  244),  and 

(t?)  Bamlinga  v.  VirupaJeshi,  7  Bom.,  538. 

(w)  Srimohan  v.  MacOregor,  28  Cal.,  769,  p.  786. 

(x)  Thakur  Durriao  v.  Tftakur  Davi,  1  I.  A.,  1 ;  Kali  v.  Dhununjoy^  3  Cal., 
228;  Act  XV  of  1877,  Sched.  ii.,  §  127. 

{y)  Apastamba,  xiii.,  §  13;  Baudhavana,  ii.,  2,  §  2—5;  Gautama,  xxviii.,  §  11, 
12;  Vasishtha,  xvii.,  §  23 ;  Manu,  ix.,  $  112, 114, 156 ;  Narada,  xiii.,  §  13 ;  Devala, 
2  Dig.,  553;  Vrihaspati,  t6.,  556;  Harita,  i6.,  558;  Yajnavalkya,  ii.,  §  114; 
Viramit.,  p.  53,  §  9. 

iz)  Oautama,  xxviii.,  §  6,  7 ;  Vasishtha,  xvii.,  §  23  ;  Manu,  ix.,  §  112. 

la)  Early  Institutions,  197. 

(6)  Sarada,  xiii.,  §  12  ;  Vrihaspati,  3  Dig.,  44;  Katyayana,  id.,  63;  Sancha& 
Lichita,  2  Dig.,  555. 
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perhaps  also  was  intended  to  enable  him  to  support  the 
female  members  of  the  family,  who  would  naturally  remain 
under  his  care.  Among  the  Hill  tribes  of  Southern  India, 
when  a  division  takes  place,  the  family  house  sometimes 
passes  to  the  youngest,  sometimes  to  the  eldest,  son  ;  but 
invariably  the  son  who  takes  the  house  takes  with  it  the 
burthen  of  supporting  the  females  of  the  family  (c).  The 
practice  of  allotting  a  larger  share  to  the  father  would 
naturally  survive,  though  to  a  lesser  degree,  in  favour  of 
the  eldest  son  as  head  of  the  family.  Under  the  law  of 
the  Mitakshara  the  practice  of  giving  an  extra  share  to  the  . 
father  is  now  said  either  to  be  a  relic  of  a  former  age,  or  . 
only  to  apply  to  a  partition  by  the  father  of  his  own  self- 
acquired  property  (d).  As  between  brothers  or  other 
relations  absolute  equality  is  now  the  invariable  rule  in  all  now  obsolete, 
the  provinces  (e),  unless,  perhaps,  where  some  special 
family  custom  to  the  contrary  is  made  out  (/)  ;  and  this 
rule  equally  applies  whether  the  partition  is  made  by  the 
father,  or  after  his  death  (g). 

Other  grounds  of  preference  arose  in  regard  to  sons  of 
different  rank  ;  that  is  to  say,  sons  by  mothers  of  different 
caste,  or  sons  of  the  ten  supplementary  species.  These 
shared  in  different  proportions,  or  some  absolutely  to  the 
exclusion  of  others  (h).  But  these  different  sorts  of  sons 
are  long  since  obsolete  (§  78,  89).  The  right  of  a  person 
who  has  made  acquisitions,  in  which  he  has  been  slightly 

(c)  Breeks,  Primitive  Tribes,  9,  39,  42,  68. 

(d)  Mitakshara,  i.,  6,  §  7  ;  Madhaviya,  §  16 ;  V.  May.,  iv.,  6,  §  12, 13 ;  Viramit., 
p.  65,  5j  13.  In  the  time  of  Visvarupa  the  extra  share  wus  only  granted  by 
mutual  assent,  §4.  See  Smriti  ('handrika,  ii.,  1,  §  28—32, 41,  where  it  is  said  to  bo 
allowable  on  a  partition  made  by  an  aged  parent. 

(<j)  Mitakshara,  i  ,  2,  §  6;  i.,  3,  §  1  7;  Smriti  Chandrika,  ii.,  2,  §  2;  ii.,  8, 
§16-24;  Madhaviva,§9;  V.May.,  iv.,  6,  §  8-11,  14,  17;  Daya  Bhaga,  iii.,  2, 
§  27;  D.  K.  S.,  vii.,  §  12,  13;  Viramit.,  p.  60,  §  11,  p.  70,  §  14.  The  case  of  an 
adopted  son,  where  nataral-born  sons  afterwords  come  into  existence,  has  been 
discussed,  ante  §  168. 

(/ )  S?ieo  Buksh  v.  Futteh,  2  S.  D.,  265  (340) ;  2  W.  AracN.,  16.  As  to  agree- 
ments to  divide  in  particular  shares,  see  Bam  Nirunjun  v.  Prayag^  b  Cal.,  138. 

ig)  Bhyrochund  v.  Buaaomunee^  I  S.  D.,  28  (36);  Neelkaunf  v.  Munee,  ib., 
68  (77) ;  Taliwar  v.  Puhlwand,  3  S.  D..  301  (402) ;  Lakahman  v.  Bamchandra,  1 
Bora.,  661 .  Under  the  Partition  Act  IV  of  1893  it  is  open  to  the  Court  to  direct  a 
sale  of  the  whole  or  a  portion  of  the  family  property,  instead  of  allotting  it  in 
shares 

(A)  Mitakshara.  i.,  8,  U  ;  Daya  Bhoga,  ix.,  §  12;  D.  K.  S.,  vii.,  §  19;  V.  May., 
iv.,  4,  §  27. 
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assisted  by  the  joint  property,  to  reserve  to  himself  a 
double  share,  has  already  been  fully  considered  (§  288). 
i^u-M  m^  §  489.  Hitherto  we  have  been  considering  the  case  of 
joint  property,  as  to  which  partition  was  a  matter  of  right 
and  not  of  favour.  There  is  greater  uncertainty  where 
the  partition  was  of  property  which  was  divisible  as  a 
matter  of  favour  and  not  of  right.  Under  Mitakshara  law 
this  case  could  only  arise  where  the  father  chose  to  divide 
his  self-acquired  property  among  his  sons.  It  is  quite  clear 
that  the  father  might  give  away  this  property  to  anyone 
he  chose  (§  375),  and  it  would  seem  to  follow  that  he 
might  distribute  it  among  his  family  at  his  own  pleasure. 
Vishnu  says,  "If  a  father  make  a  partition  with  his  sons, 
he  does  so  in  regard  to  his  own  self -acquired  property  by 
his  own  pleasure  "  (i).  This,  of  course,  may  refer  to  his 
right  of  withholding  such  property  absolutely  from  distri- 
bution. Other  texts  which  seem  to  leave  the  father  a 
discretion  as  to  allowing  larger  or  smaller  shares  to  his 
sons,  may  refer  to  the  practice  of  giving  extra  shares  to  an 
elder  son,  an  acquirer  or  the  like  (k).  The  interpretation 
f  put  upon  these  texts  by  the  Hindu  commentators  was, 
I  that  even  in  regard  to  self-acquired  property,  the  right  of 
I  the  father  to  make  an  unequal  distribution  could  only 
exist  where  there  was  either  a  legal  reason,  as  in  case  of 
an  elder  son's  share,  or  a  moral  reason,  such  as  the 
necessitous  state  of  one  of  the  sons,  and  that  it  could  never 
exist  where  the  act  emanated '  from  mere  partiality  or 
vicious  preference  (I) .  The  author  of  the  Smriti  Chandrika 
sums  up  his  argument  upon  the  point  by  saying,  "  It  is 
hence  settled  that  unequal  distribution  made  by  the 
father,  even  of  his  own  self-acquired  property,  according 
to  his  whims,  without  regard  to  the  restrictions  contained 
in  the  shastras,  is  not  maintainable,  where  sons  are 
dissatisfied  with   such  distribution  "  (m).     In  a  Madras 

~'{i)xvu^f\.'^    ~~  ~~ 

{k)  Yajnavalkya,  ii.,  §  114,  116;  Narada,  xiii.,  §  16,  16. 
I)  3  Dig.,  540,  541 ;  Mitakshara,  i.,  2,  j  6,  18,  14. 
)  Smriti  Chandrika,  ii.,  1,  §  17—24  ;  Varadarajah,p.  8;  1  Stia.  H.  L.,  194  ; 
MacN.,  147,  note. 
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case,  where  a  man  had  made  a  division  of  his  self-acquired 
property,  giving  about  a  tenth  to  his  son,  and  the  rest 
to  his  wife  and  daughter,  the  Sudder  pundits  said  that 
such  a  disposition  would  be  valid  as  regards  the  personalty, 
but  not  as  regards  the  realty  (n).  In  the  Punjab  it  is 
held  that  a  man  may  distribute  his  self-acquisitions  at 
his  own  pleasure  (o).  If  the  rule  is  anything  more  than 
a  moral  precept,  it  must  depend  upon  the  distinction, 
which  I  will  notice  presently,  between  a  partition,  which 
may  be  effected  by  mere  agreement,  and  a  gift,  which 
requires  delivery  of  possession. 

§  490.  In  Bengal  the  peculiar  doctrines  of  the  Daya  Bengal  law. 
Bhaga  leave  a  father  practically  at  liberty  to  dispose  of  all 
his  property,  no  matter  of  what  sort,  or  how  acquired,  at 
his  own  free  pleasure,  in  favour  of  anyone  upon  whom  he 
chooses  to  bestow  it.  One  would  expect,  therefore,  to  find  ^ 
that,  when  he  chose  to  distribute  it  among  his  sons,  he 
would  be  at  liberty  to  do  so  to  whatever  extent,  and  in 
whatever  proportions  he  liked.  This,  however,  is  by  no 
means  so.  Jimuta  Vahana  draws  the  distinction  between 
self-acquired  and  ancestral  property,  saying  that  in  the 
former  case  the  father  may  give  his  sons  greater  or  lesser 
allotments  at  his  pleasure,  but  in  the  latter  case  his  dis- 
cretion is  limited.  He  cannot  reserve  more  for  himself 
than  his  double  share  {p).  With  regard  to  his  sons,  he  is 
also  under  restrictions.  If  the  partition  is  made  at  the 
request  of  his  sons,  he  is  bound  to  give  each  an  equal 
share,  the  legal  deduction  in  favour  of  the  eldest  being 
alone  allowed  {q).  If,  however,  he  makes  the  partition 
of  his  own  accord,  he  may  make  a  partial  or  a  total 
division.  The  former  seems  not  to  come  under  the  rules 
which  govern  a  legal  division.  The  father  appears  still  to 
remain  the  head  of  the  family,  and  to  retain  a  certain 
control  over  the  whole  property,  but  allots  small  portions 

(n)  Meeiiatchee  v.  Chetumbra,  Mad.  Dec.  of  1853,  61. 
(o)  Punjab  Oust.,  36. 

(p)  Diiya  Bhaga,  ii.,  8  15—20,  35,  47, 66,  73;  D.  K.  S.,  vi.,  §  16;  Raghunandana, 
ii.,  2—6,  26-29. 

{q)  Daya  Bhaga,  ii..  §  86. 


By  father  in 
Bengal. 
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of  it  to  his  sons,  retaining  the  right  to  take  these  portions 
back,  if  he  becomes  indigent  (r).  Where,  however,  the 
partition  is  a  total  one,  the  same  distinction  exists 
between  his  right  over  the  ancestral  and  self-acquired 
property.  As  regards  the  former,  the  distribution  must  be 
equal  or  uniform,  in  the  sense  of  not  being  arbitrary  ;  that 
is,  any  inequality  in  the  shares  of  the  sons  must  be  an 
inequality  prescribed,  or  at  least  permitted,  by  the  law,  as 
arising  from  the  superior  age  or  merit  of  the  son  whom  he 
prefers  (s).  But  as  regards  the  self-acquired  property,  he 
may  make  a  distribution  according  to  his  own  free  will, 
though  even  in  this  case  the  preference  must  arise  from 
motives  recognized  by  the  law,  on  account  of  the  good 
qualities  or  piety  of  the  one  who  is  preferred,  or  his  in- 
capacity, numerous  family,  or  the  like  (t).  Whether  such 
reasons  are  sulBcient  to  authorize  an  unequal  distribution 
of  ancestral  property  also  does  not  seem  clear.  In  com- 
menting on  the  text  of  Narada  (xiii.,  4),  the  father, 
**  being  advanced  in  years,  may  himself  separate  his  sons, 
either  dismissing  the  eldest  with  the  best  share,  or  in  any 
manner  as  his  inclination  may  prompt."  JimtUa  Vahana 
says  that  this  last  clause  means  something  different 
from  the  giving  of  an  extra  share  to  the  first-born, 
but  that  the  discretion  so  allowed  is  again  restrained 
by  the  subsequent  text  (xiii.,  16),  which  forbids  a  distri- 
bution made  under  improper  influences,  or  contrary  to 
the  directions  of  law  (u).  If  these  passages  apply  also 
to  ancestral  property,  the  result  would  be  that  the 
power  of  distribution,  both  of  ancestral  and  self -acquired 
property,  would  stand  on  the  same  footing.  The  father 
might  divide  either  sort  unequally,  if  he  could  find  any 
justifying  pretext  in  the  superior  qualities,  or  greater 
necessities,  of  the  son  whom  he  preferred.  The  Daya- 
krahma-sangraha,  however,  limits  the  right  of  making 
an  unequal  distribution  among  sons,  in  consequence  of 

(r)  Daya  Bhaga,  ii.,  §  67  ;  2  W.  MacN.,  148;  D.  K.  8.,  vi..  §  8. 

(8)  Daya  Bhaga,  ii.,  ^  50,  76,  79.     See  as  to  extra  shares,  ib'.,  §  37,  42,  74. 

It)  Daya  Bhaga,  ii.,  §  74,  76,  82;  Raghanaodana,  ii.,  4. 

(u)  Daya  Bhaga,  ii.,  S  81—85. 
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their  superior  qualifications  or  greater  necessities,  to 
the  case  of  self-acquired  property,  or  ancestral  movable 
property,  such  as  gems,  pearls,  corals,  gold,  and  other 
effects  (v).  As  regards  ancestral  landed  property,  the 
only  inequality  it  appears  to  sanction  is  the  special 
share  for  the  elder  son  (ic).  In  the  case  of  a  man's  own 
self-acquired  property,  he  may  allot  it  as  he  chooses, 
subject  as  before  to  the  necessity  of  showmg  some 
proper  ground  of  preference,  and  an  absence  of  improper 
motive  (x), 

§  491.  It  is,  of  course,  obvious  that  where  a  father  is 
allowed  to  prefer  one  son  to  another  on  the  ground  of 
superior  piety  or  moral  qualifications,  and  is  himself 
constituted  as  the  sole  judge  of  such  qualifications,  it  is 
merely  another  way  of  saying  that  he  may  distribute  the 
property  as  he  chooses.  A  little  hypocrisy  is  all  that  is 
needed  in  order  to  convert  illegality  into  legality  (y). 
But  even  as  regards  ancestral  immovable  property,  the 
Bengal  pundits  appear  in  two  cases  to  have  taken  the  view 
which  is  suggested  by  Jimuta  Vahana,  rather  than  that 
which  is  expressed  by  theDaya-krahma-sangraha,  andtolay 
it  down  that  grounds  of  personal  preference,  actually  exist- 
ing, will  justify  a  father  in  preferring  one  son  over 
another  (z).  The  only  question  that  arises  is,  whether  the 
pundits  in  the  two  last  cases  were  not  speaking  of  a  gift, 
and  not  of  a  partition.  I  think  they  were.  I  have  already 
quoted  the  series  of  decisions  in  Bengal  which  practically 
affirm  the  right  of  a  father  to  do  what  he  wishes  with  his 
property.  They  seem  in  complete  conflict  with  the 
opinions  of  the  pundits  in  the  case  of  Bhowanny  Churn  v. 

(t?)  D.  K.  S.,  vi.,  ^  13,  18-20;  ace.  Jagannatha,  3  Dig.,  39,  42.  and  pundits  in 
Bhowanny  Churn  v.  Ramkaimt,  2  S.  D.,  202  (269);  2  W.  MrtcN.»2, 16. 

{w)  D.  K.  S.,  vi.,§2l. 

(«)  D  K.  S.,  vi.,  §  8-15.  Set'  F.  MacN.,  242-268.  In  tae  Punjab  a  father 
appears  to  have  the  right  to  divide  the  family  property  among  hi*  sons  in  any 
proportions  which  seem  fit  to  him,  but  if  the  division  is  thoroughly  unequal,  a 
fresn  apportionment  will  be  made  after  his  death.  Punjab  Customary  Law, 
U,  168,171,180,222,26]. 

\y)  See  the  opinions  of  pundits  quoted,  F.  MacN.,  260;  3  Dig.,  1. 

[z)  F.  MacN.,  260,  265. 
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Ramkaunt  (a).     Now  it  will  be  observed  that  throughout 
the  opinions  of  the  pundits  in  the  latter  case,  they  directed 
their  attention  exclusively  to  the  law  of  partition,  and 
only  cited  texts  bearing  upon  that  law.     In  the  opinions 
cited  in  the  other  cases,  and  referred  to  in  the  remarks  on 
Bhowanny  Churns  case,  they  directed  their  attention  as 
exclusively  to  the  law  of  gifts,  and  only  cited  texts  showing 
the  power  of  an  owner  of  property  to  dispose  of  it  during 
his  lifetime.     The  fact  is,  the  two  sets  of  texts  are  quite 
irreconcilable.     They  mark  different  periods  of  law.     The 
former  are  a  survival  from  the  time  when  the  power  of  a 
father  over  property  was  as  restricted  in  Bengal  as  it  is 
now  in  the  provinces  governed  by  the  Mitakshara.  These 
texts  probably  remained  unexplained  away,  because  un- 
equal distributions  of  a  man's  whole  property  continued 
to  be  unusual .    The  texts  which  forbid  alienations  of  parti- 
cular portions  of  it  were  explained  away,  because  such 
alienations  became  common.  Jagannatha  tries  to  reconcile 
the  two  principles  which  allow  a  gift  to  one  in  preference 
to  another,  but  forbid  a  distribution  which  gives  more  to 
one  than  another  (i).     His  reasoning,  so  far  as  I  am  able 
to  follow  it,  appears  to  be  that,  where  a  father  proceeds 
to  a  partition  with  his  sons,  he    divests  himself  of  his 
property,  with  a  view  to  its  vesting  again  in  those  who  are 
entitled  to  share  it  by  virtue  of  their  affinity  to  him.    That 
being  so,  it  can  only  vest  in  such  persons,  and  in  such 
proportions,  as  the  law  of  partition  directs.    But  when  he 
divests  himself  of  his  property  in  order  to  make  a  gift,  he 
immediately  vests  it  again  in  the  person,  be  it  a  stranger 
f  or  otherwise,  to  whom  he  delivers  the  possession.     The 
j  transaction  is  valid  if  it  conforms  to  the  law  of  gifts. 
I  Now  this  is  really  all  that  was  decided  by  the  case  of 
Bhowanny         Bhowanuy  Chum  V.  Bamkaunt,     The  pundits  were  unani- 
Chum  B  case,      j^ous  that  as  a  partition  the  transaction  was  bad.     In  this 


(a)  2  S.  D.,  202  (259);  ante  <  372.  See  this  case  discuftsed  by  Sir  F.  MacX., 
p.  2B3;  per  ruriant,  Lakahmy  v.  Narasimha,  3  Mad.  H.  C,  42,  48;  Wilaon's 
Works,  v.,  76,  J^. 

(6)  3  Dig.,  5,  47. 
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they  were  apparently  right.  They  differed  as  to  whether 
it  would  have  been  invalid  for  want  of  possession,  if,  as  a 
partition,  it  had  been  legal.  As  to  this  it  may  now  be 
taken  that  their  doubts  were  unfounded,  and  that  actual 
possession  is  not  necessary  in  order  to  make  a  partition 
final  and  binding  (§  495).  The  Judges  of  the  Sudder 
Court  accepted  their  finding  that  the  distribution  was 
illegal.  If  so,  it  could  only  take  effect  as  a  series  of  gifts. 
But  viewed  in  this  light  it  was  inoperative,  because  there 
had  been  no  delivery  of  possession  (§  378).  The  result  Re«uit of 
would  be,  that  a  father  under  Mitakshara  law,  in  dealing 
with  his  self-acquired  property,  or  any  other  property  in 
which  his  sons  take  no  interest  by  birth,  and  a  father 
under  Bengal  law  in  dealing  with  any  property,  may 
distribute  it  as  he  likes.  If  he  conforms  to  the  rules 
of  partition,  the  transaction  will  be*  valid  by  mutual 
agreement,  without  actual  apportionment  followed  by/ 
possession  ;  but  if  he  does  not  conform  to  those  rulesJ 
then  he  must  deliver  the  share  to  each  of  the  sharers,' 
80  as  to  make  a  valid  gift  to  each. 

§  492.  A  partition  may  be  partial  either  as  regards  the  where  only 
persons  making  it,  or  the  property  divided.  Any  one  copar-  ^™ 
cener  may  separate  from  the  others,  but  no  coparcener, 
except  perhaps  the  father,  can  compel  the  others  to  become 
separate  among  themselves.  A  father  may  separate  from 
all  or  from  some  of  his  sons,  remaining  joint  with  the  other 
sons,  or  leaving  them  to  continue  a  joint  family  with  each 
other  (c) .  It  was  stated  in  two  Bengal  cases,  that  where 
one  brother  separates  from  the  others,  and  these  continue 
to  live  as  a  joint  family,  it  must  be  presumed  that  there 
has  been  a  complete  separation  of  all  the  brothers,  but 
that  those  who  continue  joint  have  re-united  (d).  But 
that  seems  to  be  merely  a  question  of  fact.  If  nothing 
appeared  but  that  one  brother  had  taken  his  share,  and 


(c)  MiUkshafA.  i,  2,  §  2;  W.  &  B.,  665. 

(d)  Judub  Chuuder  v.  Benodbeharrt/,  J  Hyde,  214;  Peiamhur  v.  Huriah 
Chunder,  15  Suth.,  200;  Kraabvam  v.  Nand  Kishore,  3  B.  L.  R.  (A.  C.  J.).  7  ; 
S.  C,  11  Suth.,  30b. 
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left  the  family,  while  the  other  brothers  continued  exactly 
as  before,  it  has  been  held  that  the  proper  presumption 
would  be,  that  there  never  had  been  any  severance  in 
their  interests  (e).  The  Judicial  Committee,  however, 
held  in  a  later  case  (1908)  that  the  mere  fact  of  the 
express  separation  of  one  coparcener  from  the  family  was 
followed  by  no  presumption  as  to  the  condition  of  the 
other  members.  *'  An  agreement  among  the  remaining 
members  of  a  joint  family  to  remain  united  or  to  re-unite 
must  be  proved  like  any  other  fact.*'  The  subsequent 
conduct  of  the  remaining  members  in  regard  to  each  other 
would  of  course  be  important  evidence  as  bearing  on  such 
^^^  an   agreement   (/).     It   has  been   suggested  by  Messrs. 

West  and  Biihler  that  one  Bombay  decision  (of  which 
they  disapprove)  lays  down  that  a  grandfather  can,  by 
his  will,  enforce  a 'state  of  division  among  his  grandsons. 
The  case  referred  to  appears  to  me  only  to  decide,  that 
property  may  be  devised  in  such  a  way  that  the  persons 
to  whom  it  is  bequeathed,  if  they  take  it  under  the  will, 
will  take  it  in  severalty  and  not  as  joint  tenants  (g). 
Such  a  state  of  things  would  be  quite  consistent  with  their 
remaining  undivided  in  other  respects.  Whether  a  grand- 
father could  so  bequeath  property  would  depend  upon  the 
nature  of  his  interest  in  it.  If  it  was  his  own  exclusive 
property,  of  course,  he  could  devise  it  on  any  terms  he 
liked.  But  if  it  was  ancestral  property,  which  would  by 
law  descend  to  his  grandsons  as  coparceners,  I  doubt 
whether  he  could  by  his  will  compel  them  to  accept  it  with 
the  incidents  of  separate  property.  The  death  which 
severed  his  interest,  would  also,  as  I  imagine,  terminate  his 
power  over  the  property  (§  417).  A  dififerent  case  recently 
occurred  in  Madras.  A  father  with  three  sons  by  one  wife, 
and  two  sons  by  another,  executed  a  document  in  his  last 
illness,  directing  the  property  to  be  divided  into  three-fifths, 

(e)  Upendra  Nai-rain  v.  Gopeenath,  9  Cal.,  817 ;  per  Bhcuhyam  AyyaugaVt  J. 
Sudnraanam  v.  Naraaimhiilu,  25  Mad.,  p.  166. 

(/)  Balabax  v.  Rukhmabat,  30  I.  A..  180,  p.  136;  S.  C.  30  Cal..  725,  p.  786. 

ig)  W.  &  B.,  196,  666 ;  Lakahmibai  v.  Ganpat  Moroba,  4  Bom.  H.  C.  (O.  C. 
J.),  150;  S.  C,  on  appeal,  6  Bom.  H.  C.  (A.  C.  J.),  128. 
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and  two-fifths  shares,  with  a  small  reservation  for  himself. 
The  Court  found  that  the  document  was  intended  to 
operate  from  its  date  as  an  actual  severance,  firsts  of  the 
interest  of  his  sons  by  one  wife  from  that  of  his  sons  by 
another ;  secondly ^  of  the  interest  of  all  his  sons  from  his 
own  during  his  life.  Neither  his  eldest  son,  who  was  of 
age,  nor  the  guardian  of  his  infant  sons,  were  parties  to 
the  suit.  It  was  held  by  the  Court  that  the  transaction 
was  a  partition  which  altered  the  status  of  the  sons 
though  without  their  consent,  by  virtue  of  the  special 
authority  of  the  father.  Muthusawmy  Aiyar,  J.,  upon  a 
review  of  the  native  authorities,  said,  **  According  to  the 
Hindu  law  it  is  competent  to  a  father  to  make  a  partition 
during  his  life,  and  the  partition  so  made  by  him  binds 
his  sons,  not  because  the  sons  are  consenting  parties  to 
the  arrangement,  but  because  it  is  the  result  of  a  power 
conferred  on  him,  though  subject  to  certain  restrictions 
imposed  in  the  interest  of  the  family.  In  cases  like  this 
the  question  is  not  whether  such  partition  is  a  contract, 
like  a  partition  made  among  brothers  after  their  father's 
decease,  but  whether  it  is  a  legal  transaction,  concluded  in 
conformity  to  the  Hindu  law  **  (h). 

Even  where  the  division  is  only  between  certain  All  must  be 
members  of  the  family,  it  is  necessary,  unless  in  such  a  ^"^  *"  **"  * 
case  as  that  just  cited,  that  all  the  members  should  be 
parties  to  it,  as  the  interests  of  all  are  necessarily  affected 
by  the  separation  of  any.  And  if  the  partition  is  effected 
by  decree  of  Court,  all  the  members  must  be  brought 
before  the  Court  either  as  plaintiffs  or  defendants  {i). 
Where  portions  of  the  property  are  in  the  hands  of 
strangers,  such  as  purchasers  or  mortgagees,  whose  claims 
are  disputed  or  redeemable,  they  also  are  proper  and 
necessary  parties  to  the  suit  (k) . 

§  493.  Every  suit  for  a  partition  should  embrace  all 

(K\  Kandaaami  v.  Doraisamt,  2  Mad.,  317,  321. 

(i)  NaraHmha  v.  Bamchendra^  1  Mad.  Dec,  62 ;  Fahaladh  v.  Mt.  Luchmun- 
e>u«w,  12Sath.,266. 
[k]  Sadu  V.  Ram,  16  Bom.,  608. 
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Partition  should  the  joint  family  property  (Z),  unless  different  portions  of 
comp  e  .  .^  j^^  j^  different  jurisdictions,  in  which  case  suits  may  be 
brought  in  the  different  Courts  to  which  the  property  is 
subject  (m) ;  or  unless  some  portion  of  it  is  at  the  time 
incapable  of  partition  as  for  instance  from  being  in  the 
possession  of  a  mortgafjee  (n) ;  or  is  from  its  natare 
impartible,  as  a  Zemindary  governed  by  the  law  of 
primogeniture  (o),  or  is  held  jointly  with  strangers  to  the 
family,  who  have  no  interest  in  the  family  partition  and 
therefore  cannot  be  made  parties  to  the  general  suit  for 
partition  (p).  And  if  a  member  sues  for  partition  of 
property  in  the  hands  of  the  defendant,  he  must  bring 
into  hotchpot  any  undivided  property  held  by  himself, 
even  though  it  is  out  of  the  jurisdiction  of  the  Court,  and 
thus  make  a  complete  and  final  partition  (q).  Where, 
however,  part  of  the  property  is  out  of  India  it  has  been 
laid  down  that  the  Court  need  not  require  it  to  be  brought 
into  account  (r).  If  it  were  land,  it  is  obvious,  that  it 
would  have  to  be  dealt  with  under  a  system  of  law  which 
would  be  more  properly  administered  by  the  Courts  within 
whose  jurisdiction  it  is  situated.  Hence,  where  there  has 
been  a  partition  at  all,  the  presumption  is  that  it  was  a 
complete  one,  and  that  it  embraced  the  whole  of  the 
family  property.  Therefore,  if  property  is  afterwards 
found  in  the  exclusive  possession  of  one  member  of  the 


Partition  pre- 
sumed to  be 
complete ; 


(/)  Manu,  ix.,  §  47  ;  Dadjee  v.  Wittal,  Bom  ,  Sel.  Rep.,  151  ;  Daaari  v.  Dasan, 
Mrtd.  Dec.  of  ltt6l.  86 ;  Biiitun  Muuee  v.  Brojo  Mohun,  '22  Suth.,  833 ;  Nanabhai 
V.  Nathahhat,!  Bom.  K.  C.  (.A.  C.  J.),  46;  /'<•••  curiam,  Narayau  v,  Sana 
Manofiar,ib.,  l78,afiirminK2  W.  A"  B.,IutrotJ.,  17,2nded.;  Trinibakv.  Narayattt 
11  Bom.  H.  C,  71  ;  Shivwurtappa  v.  Virappa,  24  Bom.,  128.  Seepti-  Phear,J.t 
Padmamani  v.  Jagadayuha,  6  B.  L.  R.,  140,  sed  qy.  ?  HaHdas  v.  Pran  Sath,  12 
C;il.,  566;  Jogendro  Nath  v.  Jugobundhu,  14  Cal.,  122. 

(m)  Lutchmana  Bow  V.  Terimul  Bow,i  Mad.,  Jur.,241 ;  Subba  Ban  v.  Bama 
Ban,  a  Mad.  H.  C,  376;  Jairam  v.  Atmarnm^  4  Bom.,  4^2;  Punchanvn 
Mull  irk  V.  Sib  Chunder,  '"4  Cal.,  H3.");  Balaram  v.  Bamchandra,'2:l  Bom.,  922; 
Abdul  Karim  v.  Badrud^en,  28  Mad.,  216. 

(;;)  Pattaravy  v.  Audimnla,  5  Mad.  H.  C,  419  ;  Narayan  v.  Panduratig,  12 
Bora.  H.  C,  IJ8;  Kriatayya  v.  Narttsimhan,  23  Mad.,  60b. 

(o)  Parvati  Tirumalai,  10  Mad.,  384;  MaUikarjuna  v.  Durgn  Pratad,  1 
Mad.,  362;  27  I.  A.,  li>l  ;  S.  C,  24  Mad.,  147. 

(p)  Puruahottam  v.  Atmaram,  23  Bom.,  597. 


{q)  Bain  Lochun  v.  Bughoobur,  15  Suth.,  ill  ;  Lallject  v.  Hajcoomar,  » 
Suth.,  363;  Hari  Narayan  v.  Ganpatiav,  7  Bom.,  272;  per  curiam,  22  Bom., 
p.  928. 

(r)  Bamacharya  v.  Ananfacharya   18  Bom.,  889. 
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family,  and  it  is  alleged  that  such  property  is  still  undivid- 
ed and  divisible,  the  proof  of  such  an  allegation  rests 
upon  the  party  making  it  (5).  But  there  may  be  a  partial  may  be  partial 
division,  of  such  a  nature  that  the  coparcenary  ceases  as 
to  some  of  the  property,  and  continues  as  to  the  rest  (t). 
Where  such  a  state  of  things  exists,  the  rights  of  in- 
heritance, alienation,  etc.,  differ,  according  as  the  property 
in  question  belongs  to  the  members  in  their  divided,  or  in 
their  undivided,  capacity  (u) ;  or,  there  may  be  such  a 
partition  as  amounts  to  an  absolute  severance  of  the  or  imperfect,, 
coparcenary  between  the  members,  although  the  whole  or 
part  of  the  property  is  for  convenience,  or  other  reasons, 
left  still  unapportioned,  and  in  joint  enjoyment.  In  that 
case,  the  interest  of  each  member  is  divided,  though  the 
property  is  undivided.  That  interest,  therefore,  will 
descend,  and  may  be  dealt  with,  as  separate  property  (r). 
Or,  lastly,  there  may  be  a  partition  and  distribution  which 
is  intended  to  be  final,  but  some  part  of  the  family  pro- 
perty may  have  been  overlooked,  or  fraudulently  kept  or  mistaken, 
out  of  sight.  In  such  a  case,  when  the  property  is  dis- 
covered, it  will  be  the  subject  of  a  fresh  distribution,  being 
divided  among  the  persons  who  were  parties  to  the  ori- 
ginal partition,  or  their  representatives  ;  that  is,  among 
the  persons  to  whom  each  portion  would  have  descended 
as  separate  property  (w).  But  the  former  distribution  will 
not  be  opened  up  again  (x).  Conversely,  where  through 
a  mistake  as  to,  or  ignorance  of  the  title,  property  has  been 

(«)  Narayan  v.  Nana  Manohar,  7  Bom.  H.  C.  (A.  C.  J.),  153. 

{t)  Ace.  Kandasami  v.  Doraisami,  2  Mad.,  324;  per  curiam^  4  M.  I.  A.,  168. 
The  High  Court  of  Bengal  seems  to  think  that  a  partial  division  may  lie  oflFected 
by  arrangement,  but  not  by  suit.  Badha  Churn  v.  Kri/pa^  5  Cal.,  474 ;  Muthu- 
samiy. Nallakulantka, IS ^o,d. J  418;  Gavri Shankarv.Atmaratu,  lSBom.,Q\\. 

(u)  Patni  Mai  v.  Ray  ManohaTy  5  S.  D.,  349  (410);  Maccundas  v.  GanpatrnOy 
Perry's  O.  C,  143;  W.  &  B.,  344,  345,  702;  F.  MacN.,  46;  2  Stra.  H.  L.,  387 
I  W.  MacN..  63. 

{v)  Appovier  v.  Rania  Suhhaiyan,  11  M.  I.  A.,  76;  S.  C,  8  Suth.  (P.  C),  1 ; 
Beicun  Persad  v.  Badha  Beehy,  4  M.  I.  A.,  137,  168;  S.  C,  7  Suth.  (P.  C),  35; 
Narayan  v.  Lakshmi  Ammaly  3  Mad.  H.  C,  289;  Devaraja  Ura  v.  Devaraja^ 
7  Mysore,  23. 

(w)  Manu,  ix.,  §  218;  Mitakshara,  i.,  9,  §  1—3;  Daya  Bhaga,  xiii.,  §  1—3;  V. 
May.,  iv.,  6,  >  3;  Lachman  v.  Sanwal,  1  AH.,  543;  ante  §  444.  See  as  to 
enlargement  of  share,  where  a  coparcener  dies  after  decree  and  pending  appeal. 
Sakharam  v.  Hari  Krishna,  6  Bom.,  113. 

(z)  Daya  Bhaga,  xiii.,  §  6;  3  Dig.,  400. 
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-Case  of  fraud. 


Suit  for  parti- 
tion by  or 
^kgainst  a 
stranger. 


handed  over  to  one  member  for  his  8hare,which  after- 
wards turns  out  to  belong  to  a  stranger,  or  to  be  charged 
for  his  benefit,  the  person  who  has  received  such  property 
will  be  entitled  to  compenBation  out  of  the  shares  of  the 
others  (y).  Where,  however,  the  whole  scheme  of  distri- 
bution is  fraudulent,  and  especially  where  it  is  in  fraud  of 
a  minor,  it  will  be  absolutely  set  aside,  unless  the  person 
injured  has  acquiesced  in  it,  after  full  knowledge  that  it 
was  made  in  violation  of  his  rights  (z), 

§  494.  Where  a  stranger  to  the  family  acquires  a  title  to 
a  portion  of  the  family  property,  by  purchase  or  under  an 
execution,  he  is  entitled  to  be  placed  in  possession  jointly 
with  the  other  members.  If  he  is  not  satisfied  with  joint 
possession,  and  desires  the  exclusive  possession  of  a  parti- 
cular portion  of  the  property,  his  remedy  is  by  suit  to  compel 
his  vendor  to  come  to  a  partition,  and  so  give  him  an 
absolute  title.  But  he  cannot  demand  a  partition  merely 
as  to  the  portion  over  which  he  has  a  claim.  The  vendor 
must  have  a  complete  and  final  partition,  so  that  all  the 
family  accounts  may  be  taken  against  him,  and  all  the 
other  members  of  the  family  must  be  made  parties  to  the 
suit  (§  355).  Where  the  land  to  be  partitioned  is  in 
possession  of  a  tenant  the  shares  may  be  allotted  subject 
to  the  tenancy  under  Civ.  P.  C,  s.  264  (a).  Where  the 
suit  for  partition  is  brought  by  other  members  of  the 
family,  in  order  to  get  rid  of  the  joint  possession  of  the 
stranger,  it  has  been  held  by  the  Madras  High  Court  that 
the  suit  may  be  limited  to  their  share  in  the  particular 
parcel  of  family  property  which  had  been  sold  (6).  On  the 
other  hand  the  Calcutta  High  Court  has  ruled  that  in  this 
case,  as  in  all  others,  the  suit  must  be  one  for  a  complete 


iy)  Maruti  v.  Earna,  21  Bom.,  333;  Lakahman  v.  Gopal^  28  Bom.,  385. 

{z)  Vrihaspati,  3  Diff.,  399;  Manu,  ix.,  §  47;  Daya  Bhaga,  xiii.,  §  6  ;  Mad.  Dec. 
of  1859,  84;  Moro  Vishvanath  v.  Ganesh,  10  Bom.  H.  C,  444. 

(a)  Uppala  Baghava  v.  U.  Ramanuja,  26  Mad.,  78. 

(6)  Onmna  Sannyasi  v.  Surya,  6  Mad.,  196;  Subramanya  v.  Pudmanabha, 
19  Mad.,  267.  In  an  earlier  case  the  same  Court  had  held  that  the  proper 
remedy  was  for  the  objecting  members  to  sue  for  ejectment,  joining  as  defendants 
any  other  members  under  whom  the  stranger  claimed  title ;  Venkayya  v.  Laksh- 
mayya^  16  Mad.,  98. 
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partition,  and  that  this  is  not  a  mere  technical  objection, 
because  on  partition  of  the  whole  of  the  joint  family  pro- 
perty, the  whole  land  so  alienated  by  a  single  member 
might  fall  entirely  to  the  share  of  the  alienor  (c).  Where 
the  dispute  is  wholly  between  strangers  to  the  family,  each  ^. 
of  whom  claims  against  the  other  an  interest  in  the  family 
property,  they  can  sue  to  obtain  possession  of  their  own 
interests  without  claiming  a  general  partition  (rf).  Where 
the  suit  is  by  one  member  of  the  family  to  assert  his  right 
to  joint  possession  against  the  wrongful  acts  of  other 
members,  no  suit  for  a  partition  is  necessary.  He  has  a 
right  to  remain,  and  to  enjoy  the  rights  appropriate  to,  a 
coparcener  (e). 

§  495.  Fourth. — As  to  what  constitutes  a  partition,  it  How  efifeoted. 
is  imdisputed  that  it  may  be  effected  without  any  instru- 
ment in  writing  (f).     Numerous  circumstances  are  set  out 
by  the  native  writers  as  being  more  or  less  conclusive  of  a 
partition  having  taken  place,  such  as  separate  food,  dwell- 
ing, or  worship  ;   separate  enjoyment  of  the  property  ; 
separate  income  and  expenditure  ;  business  transactions 
with  each  other,  and  the  like  {g).     But  all  these  circum- 
stances are  merely  evidence,  and  not  conclusive  evidence, 
of  the  fact  of  partition.     Partition  is  a  new  status,  which  | 
can  only  arise  where  persons,  who  have  hitherto  lived  in  intenfcion 
coparcenary,  intend  that  their  condition  as  coparceners  j®^^®"*'**^- 
shall  cease.     It  is  not  sufficient  that  they  should  alter  the! 
mode  of  holding  their  property.     They  must  alter,  and 
intend  to  alter,  their  title  to  it.     They  must  cease  to 
become  joint  owners,  and  become  separate  owners  (h), 

(c)  Koer  Hasniat  v.  Sunder  Das,  11  Cal.,  396. 

{d)  Subbarazu  v.  Venkataratnam,  16  Mad.,  234. 

{e)  Ramchandra  Kashi  v.  Damodhar^  20  Bom.,  467. 

(/)  Per  curiam,  Bewan  Persad  v.  Badha  Beeby,  4  M.  1.  A.,  168;  S.  C,  7 
Suth.  (P.  C),  35.  See  as  to  unregistered  deeds  of  partition  in  Madras,  Act  II 
of  1884. 

{g)  Narada,  xiii.,  ^  36—48;  Mitakshara,  ii.,  J2;  Daya  Bha^a,  xiv. ;  3  Dig., 
407—429 ;  2  W.  MacN.,  170,  n  See  HurUh  Chunder  y.  Mokhoda,  17  Suth.,  564 ; 
Murari  Vithoji  v.  Mukund  Shivaji,  16  Bom.,  201 ;  Bam  Lally.  Debi  Dat,  10 
All.,  490. 

Ab  to  the  efifect  of  separate  performance  of  religions  rites,  see  G^ldstiicker, 
Administration  of  Hindu  law,  63. 

{h)  Mere  petitions  or  declarations  of  intention  are  not  sufficient.    Mookta 
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And  as,  on  the  one  hand,  the  mere  cesser  of  commonsality 
and  joint  worship,  the  existence  of  separate  transactions  (t), 
the  division  of  income  (k),  or  the  holding  of  land  in 
separate  portions  (I),  do  not  establish  partition,  unless  sach 
a  condition  was  adopted  with  a  view  to  partition  (m) ;  so, 
on  the  other  hand,  if  the  members  of  the  family  have  once 
agreed  to  become  separate  in  title,  it  is  not  necessary  that 
Apportionment  they  should  proceed  to  a  physical  separation  of  the 
particular  pieces  of  their  property.  **  If  there  be  a  conver- 
sion of  the  joint  tenancy  of  an  undivided  family  into  a 
tenancy  in  common  of  the  members  of  that  undivided 
family,  the  undivided  family  becomes  a  divided  family 
with  reference  to  the  property  that  is  the  subject  of 
that  agreement,  and  that  is  a  separation  in  interest 
and  in  right,  although  not  immediately  followed  by 
a  defacto  actual  division  of  the  subject-matter.  This 
may,  at  any  time,  be  claimed  by  virtue  of  the  separate 
right  '*  (n).  And  in  provinces  governed  by  the  Mitakshara, 
if  a  brother  so  divided  should  die  before  actual  separation 
of  the  property,  his  widow  would  succeed  to  his  share  (o). 
On  the  same  principle  a  decree  for  a  partition  dissolves  the 
joint  tenure  from  its  date  ;  and  it  does  so  equally,  although 
the  suit  was  not  in  terms  a  suit  for  partition,  provided  the 
relief  given  is  inconsistent  with   the  continuance  of  the 

K^eshee  v.  Oomabutfy,  14  Suth.,  31 ;  S.  C,  8  B.  L.  R.,  396,  note.  Some  overt 
act  is  iiecessarv,  per  Bhashijam  Atjyangar^  25  Mtid.,  p.  166. 

(i)  Bewun  Persadv.  Radda  Becby,4M.  I.  A.,  16b;  S.  C,  7  Suth.  (P.  C-),35; 
Neelkiato  Deb  v.  Beerchunder,  12  M.  I.  A.,  640;  S.  C,  3  B.  L.  R.  (P.  C),  13; 
S.  C  ,  12  Suth.  (P.  C).  21;  Anundee  v.  Khedoo,  14  M.  T.  A.,  412;  S.  C,  18 
Suth.,  69;  Chowdhy  Qanesh  v.  Mt.  Jewach,  81  I.  A.,  10;  S.  C,  31  Cal.,  262; 
Chhabila  v.  Jadavbai,  3  Bom.  H.  C.  (O.  C.  J.),  87;  Narrahui  v.  Veeraraghavat 
Ma<l.  Dec.  of  1855,  230;  Garikapati  v.  Sudam,  Mad.  Dec.  of  1861,  101; 
Krintnappa  v.  Bainasawmy,  8  Mad.  H.  C,  26. 

[k]  Sonatun  Bysack  v.  Juggtifsoondree,  8  M.  I.  A.,  66. 

(l)  Runjeet  v.  Kooer,  1  I.  A.,  9;  Ambikav.  Sukhmaniy  1  All.,  487  ;  Viravara 
Thodrammal  v.  V.  T.  Surya  Narayana,  24  I.  A.,  118;  S.  C,  20  Mad.,  256; 
Gajendar  v.  Sardar  Singh,  lo  All.,  176. 

(?»)  Ram  Kissen  v.  Sheonundun  (P.  C),  23  Suth.,  412. 

(n)  Apvovier  v.  Rama  Subbaiyan,  11  M.  I.  A..  76  ;  S.  C,  8  Suth.  (P.  C),  1  ; 
Suranentv.  Suraneni,  13  M.  I.  A.,  113;  S.  C,  12  Suth.  (P.  C),  40;  Doorga 
Persknd  v.  Mt.  Kundvn,  I  I.  A.,  55;  S.  C,  13  B.  L.  R..  285;  8.  C,  21  Suth., 
214  ;  Balkiihen  v.  Ram  Narain,  30  I.  A.,  139 ;  S.  C,  30  Cal.,  738 ;  Bahaji  v. 
A'fls^t6at,  4  Bom.,  157;  Anhabai  v.  Haji  Tyeb,  9  Bom. ,  111;  Tej  Protap  v. 
Champakalle,  12 Cal., 96 ;  Adi Deo  v.  Dukhuran,  5  All.,  682 ;  Anant  Balacharya 
V.  Dainodhar  Maknnd,  18  Bom.,  25. 

(o)  Oajapathi  v.  Gajapatki,  18  M.  I.  A.,  497  ;  S.  C,  6  B.  L,  R.,  202 ;  14  Suth. 
(P.  C),  33. 
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joint  interest  (p).  An  award,  which  is  equivalent  to  a 
final  judgment,  has  the  same  effect  (g).  And  any  arrange- 
ment by  which  one  member  of  the  family  abandons  his 
rights  to  a  share  amounts  to  a  partition  in  respect  to  the 
property  so  abandoned,  even  though  he  takes  no  specific 
portion  in  its  place  (r). 

§  496.  Reunion  among  coparceners,  though  provided  Rarity  of 
for  by  the  text-books,  is  of  very  rare  occurrence.  Sir  F.  '®*^'"*^°' 
MacNaghten  states  that  the  Pundits  of  the  Supreme 
Court  of  Bengal  told  him  that  no  instance  of  the  sort  had 
ever  fallen  within  their  knowledge,  nor  had  he  himself 
ever  met  with  a  case  (s).  It  is  obvious  that  the  same 
reasons  which  make  partitions  more  frequent  will  tend  to 
remove  all  motives  for  reunion. 

The  leading  text  on  this  subject  is  that  of  VrihaspntL  who  may 
**  He  who  being  once  separated  dwells  again  through  '^®^*'®' 
affection  with  his  father,  brother,  or  paternal  uncle,  is 
termed  reunited.'*  This  text  is  interpreted  literally  by 
the  Mitakshara,  and  the  authorities  of  Southern  India 
and  Bengal,  as  excluding  reunion  with  other  relations, 
such  as  a  nephew,  cousin,  or  the  like  {t).  The  writers  of 
the  Mithila  school,  take  these  words,  not  as  importing  a 
limitation,  but  as  offering  an  example.  Vachespati  says, 
"  The  first  principle  of  reunion  is  the  common  consent 
of  both  the  parties ;  and  it  may  either  be  with  the  coheirs 
or  with  a  stranger  after  the  partition  of  wealth  '*  (w).     The 

(p)  Joy  Narain  v.  Grish  Chunder,  5  I.  A.,  228;  8.  C.  4  Cal.,  434;  Mudit 
Narayan  v.  Runglal,  29  Cal.,  797 ;  Chidambaram  v.  Qouri,  6 1.  A.,  177 ;  8.  C.,2 
Mad.,  i>3 ;  Lakshman  v.  Narayan,  24  Bom.,  162 ;  Ram  Pershad  v.  Lakkpaii;  80 
I.  A.,  1 ;  8.  C,  30  Cal.,  231  ;  Suhbaraya  y.  Manika,  19  Mad.,  345.  The  Bombay 
High  Court  holds  that  a  decree  for  partition  docs  not  operate  as  a  severance  so 
long  as  it  remains  under  appeal.  Sakharam  \ .  Hari  Xrw/ina,  6  Bom.,  113. 
As  to  when  a  decree  becomes  complete,  see  Jotindra  v.  Bejoy,  32  Cal.,  483. 

(o)  Krishna  Panda  v.  Balaram,  19  Mad.,  290;  Subbaraya  v.  Sadaaiva,  20 
Ma^.,  490. 

(r)  Balkrishna  v.  Savitribai,  3  Bom.,  54;  Periaaami  v.  Periatiami,  5  I.  A., 
61 ;  S.  C,  1  Mad.,  312 ;  but  see  Appa  Pillay  v.  Bunga  Pillay,  6  Mad.,  71,  where 
a  renunciation  by  one  member  of  hU  his  interests  in  the  family  property  waa 
held  not  to  be  a  partition,  and  to  be  invalid  as  a  contract. 

(»)  P.  MacN.,  107. 

(t)  Mitakshara,  ii.,  9,  §  3  ;  Smriti  Chandrika,  zii.,  §  1 ;  Daya  Bhaga,  zii.,  §  8» 
4 ;  D.  K.  S.,  v.,  §  4.    See  30  I.  A.,  p.  160;  8.  C,  30  Cal..  p.  763. 

(u)  Vivada  Chintamani,  302  ;  D.  K.  8.,  v.,  §  6. 
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Mayukha  agrees  with  him  so  far  as  to  hold  that  other 
persons  besides  those  named  by  Vrihaspati  may  reunite  ; 
for  instance,  "  a  wife,  a  paternal  grandfather,  a  brother's 
grandson,  a  paternal  uncle's  son,  and  the  rest  also.**  But 
it  restricts  the  reunion  to  the  persons  who  made  the  first 
partition  (y).  This  view  is  followed  in  Bombay,  where  it 
has  been  held  "  that  the  meaning  of  the  passage  of  Vri- 
haspati which  is  the  foundation  of  the  law,  is,  that  the 
reunion  must  be  made  by  the  parties,  or  some  of  thena, 
who  made  the  separation.  If  any  of  their  descendants 
think  fit  to  unite,  they  may  do  so  ;  but  such  a  union  is  not 
a  reunion  in  the  sense  of  the  Hindu  law,  and  does  not 
aflfect  the  inheritance  *'  (w).  No  such  limitation  is  to  be 
found  in  any  of  the  other  early  writers,  who  only  men- 
tion reunion  with  reference  to  the  law  of  inheritance. 
Dr.  Mayr  looks  upon  it  as  an  innovation  which  grew  out 
of  a  feeling  that  it  was  unjust  that  a  man,  by  reunion  with 
distant  relations,  should  disappoint  the  claims  of  those 
who  would  otherwise  have  succeeded  to  him  in  the  event 
of  his  dying  without  issue  (x). 

Evidence.  §  ^^"^ '  -^^  ^^^  presumption  is  in  favour  of  imion  until  a 

partition  is  made  out,  so  after  a  partition  the  presumption 
would  be  against  a  reunion.  To  establish  it,  it  is  necessary 
to  show,  not  only  that  the  parties  already  divided  lived  or 
traded  together,  but  that  they  did  so  with  the  intention  of 
thereby  altering  their  status,  and  of  formmg  a  joint  estate 
will  all  its  usual  incidents  {y).  The  circumstance  that  one 
of  the  dividing  parties,  being  a  minor,  continued  to  live  on 
in  apparent  union  with  his  father,  would  not  be  conclusive, 
or  I  should  imagine,  even  pHmd  facie  evidence  of  a 
reunion  {z).  Where  after  a  partition  between  four  brothers. 


rv)  V.May..iv.,9,il. 


{w)  Vishvanathv.  Kriahnaji^  3  Bom.  H.  C,  (A.  C.  J.),  69;  Lakshmibai^, 
Ganpat  Moroba,  4  Bom.  H.  C.  (O.  C.  J.),  166. 

(x)  Mayr,  180. 

(y)  y  Dig.,  612;  Smriti  Chandrika,  xii.,  §  2;  PrankUhenv,  Mothooramohun^ 
10  M.  I.  A.,  403;  S.  C,  4  Sath.  (P.  C),  11;  G<^al  ▼.  Kenaram,  7  Sutli.,  85; 
Bam  Huree  v.  THhee  Bam,  7  B.  L.  R„  836;  8.  C.,  15  Suth.,  442. 

{z)  Kuta  Bully  t.  Kuta  Chudappa,  2  Mad.  H.  C,  235. 
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three  agreed  that  their  shares  should  be  kept  joint,  and 
that  the  eldest  should  manage  the  estate,  but  with  incidents 
unsuited  to  an  ordinary  coparcenary,  it  was  held  that  no 
reunion  was  effected  and  that  the  senior  managed  as  a 
trustee,  and  not  as  the  managing  member  of  a  joint 
family  (a). 

The  effect  of  a  reunion  is  simply  to  replace  the  re-uniting  its  effect, 
coparceners  in  the  same  position  as  they  would  have  been  in 
if  no  partition  had  taken  place.  But  with  regard  to  rights 
of  inheritance,  there  seems  to  be  some  distinction  between 
coparceners  in  a  state  of  original  union,  and  of  reunion. 
These  will  be  discussed  hereafter  (§  586). 

(a)  Satrucherla  Bainabhadra  v.  *S'.  Virabadhra,  26 1.  A.,  167 ;  S.  C,  22  Mad., 
470. 
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CHAPTER  XVI. 

INHERITANCE. 

Principles  of  Succession  in  Case  of  Males, 

inheriUnce  §  498.  We  have  now  reached  that  point  in  the  deve- 

a^meaaeparate  j^p^j^jj^  Qf  Hindu  law  in  which  Inheritance,  properly  so 
called,  becomes  possible.  So  long  as  the  joint  family 
continued  in  its  original  purity,  its  property  passed  into 
the  hands  of  successive  owners,  but  no  recipient  was  in 
any  sense  the  heir  of  the  previous  possessor  (^  270).  The 
Bengal  law  made  considerable  inroads  upon  this  system 
by  allowing  the  share  of  each  member  to  pass  to  his  own 
direct  heirs  or  assignees,  and  in  this  manner  even  to  pass 
out  of  the  family  (a).  But  the  rule  of  survivorship  still 
governed  the  devolution  of  the  share  where  a  coparcener 
left  no  near  heirs,  and  determined  its  amount.  When» 
however,  property  came  to  belong  exclusively  to  its  possess- 
or, either  as  being  his  own  self-acquisition,  or  in  conse- 
quence of  his  having  separated  himself  from  all  his 
coparceners,  or  havmg  become  the  last  of  the  coparcenary, 
then  it  passed  to  his  heir  properly  so-called.  It  most 
always  be  remembered,  that  the  law  of  Inheritance  applies 
exclusively  to  property  which  was  held  in  absolute 
severalty  by  its  last  male  owner.  His  heir  is  the  person 
who  is  entitled  to  the  property,  whether  he  takes  it  at 
once,  or  after  the  interposition  of  another  estate.  If  the 
next  heir  to  the  property  of  a  male  is  himself  a  male,  then 
he  becomes  the  head  of  the  family,  and  holds  the  property 
either  in  severalty  or  in  coparcenary  (§  268)  as  the  case 
may  be.  At  his  death  the  devolution  of  the  property  is 
traced  from  him.  But  if  the  property  of  a  male  descends 
\  to  a  female,  she  does  not,  except  in  Bombay,  become  a 

(a)  Ante  %  474,  479. 
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fresh  stock  of  descent.     At  her  death  it  passes  not  to  her  I    ^ 
Jieirs,  but  to  the  heirs  of  the  last  male  holder.     And  if ' 
4ihat  heir  is  also  a  female,  at  her  death,  it  reverts  again  to 
the  heir  of  the  same  male,  until  it  ultimately  falls  upon  a 
male  who  can  himself  become  the  starting  point  for  a 
iresh  line  of  inheritance  (6). 

§  499.  The  right  of  succession  under  Hindu  law  is  aiSuccBesion  never 
right  which  vests  immediately  on  the  death  of  the  pwnerl"^  *  j«^<»* 
of  the  property  (c).  It  cannot  under  any  circumstances 
remain  in  abeyance  in  expectation  of  the  birth  of  a 
preferable  heir,  not  conceived  at  the  time  of  the  owner's 
death.  A  child  who  is  in  the  mother's  womb  at  the  time 
of  the  death  is,  in  contemplation  of  law,  actually  existing, 
And  will,  on  his  birth,  devest  the  estate  of  any  person 
-with  a  title  inferior  to  his  own,  who  has  taken  in  the 
meantime  (cZ).  So,  under  certain  circumstances,  will  a 
son  who  is  adopted  after  the  death  (e).  But  in  no  other 
case  will  an  estate  be  devested  by  the  subsequent  birth  of 
a  person  who  would  have  been  a  preferable  heir  if  he  had 
been  alive  at  the  time  of  the  death  (/).  And  the 
rightful  heir  is  the  person  who  is  himself  the  next-of- 
tin  at  that  time.  No  one  can  claim  through  or  under  I 
any  other  person  who  has  not  himself  taken.  Nor  is  I 
he  disentitled  because  his  ancestor  could  not  have 
claimed.  For  instance,  under  certain  circumstances  a 
daughter's  son  would  be  heir,  and  would  transmit  the 
whole  estate  to  his  issue.  But  if  he  died  before  his  grand- 
father, his  son  would  never  take.     So,  again,  a  sister's  son 

(6)  See  thia  subjoct  discussed,  post  §  G09,  et  seq. 

(c)  Retirement  into  a  religious  life,  when  absolute,  amounts  to  civil  death  ; 
1  Stra.  H.  L.,  185 ;  2  Dig.,  525;  V.  Darp.,  10.  As  to  the  presumption  that  death 
has  taken  place,  see  Act  I  of  1872,  §  107,  108  [Evidence]; 

(d)  Per  curiam,  Tagore  v.  Tagore,  9  B.  L.  R.,  397;  S.  C,  18  Suth.,  859; 
Lakhi  v.  Bhairah,  5  S.  D.,  315  (369);  Berogah  v.  Nubokissen,  Sev.,  238. 

(e)  Ante  5  184—191. 
(/)  Aulim  V.  Bejai,  6  3.  D.,  224  (278);  Kesuh  v.  Biahnopersaud,  S.  D.  of 

I860,  ii.,  340;  Bamasoondury  v.  Anund,  1  Suth.,  353;  Kalidas  v.  Krishun,  2 
B.  L.  R.  (P.  B.).  103 ;  Gordandas  v.  Bai  Ramcoover,  26  Bom.,  p.  467.  These 
•cases  must  be  taken,  as  overruling  others  which  will  be  found  at  2  W.  MacN., 
84,  98;  Mt.  Solukhna  v.  Bamdolal,  1  S.  D.,  324  (434) ;  Pran  Nath  v.  Rajah 
Oovind,  5  S.  D.,  46  (50) ;  Sumbochunder  v.  Gunga,  6  8.  D.,  234  (291  J,  and  note. 
See,  however,  Krish7ia  v.  Samij  9  Mi\d.,  64,  post  §  599. 
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will  inherit  in  certain  events,  though  his  mother  would 
not  inherit.  And  the  son  of  a  leper  or  a  lunatic,  or  of  a 
son  who  has  been  disinherited  for  some  lawful  cause,  will 
inherit,  though  his  father  could  not  (g). 

§  500.  Theprincipleupon  which  one  person  succeeds  to 
another  is  generally  stated  to  depend  on  his  capacity  for 
benefiting  that  person  by  the  offering  of  funeral  oblations. 
As  the  Judicial  Committee  remarked  in  one  case  :  **  There 
is  in  the  Hindu  law  so  close  a  connection  between  their 
religion  and  their  succession  to  property  that  the  preferable 
I  right  to  perform  the  shradh  is  commonly  viewed  as  govem- 
I  ing  also  the  preferable  right  to  succession  of  property  ; 
and,  as  a  general  rule,  they  would  be  expected  to  be  found 
in  union  "  (A).  I  have  already  (§  9)  suggested  that  this 
principle,  while  universally  true  in  Bengal,  is  by  no  means 
such  an  infallible  guide  elsewhere.  The  question  is  not 
only  most  interesting  as  a  matter  of  history,  but  most 
important  as  determining  practical  rights.  I  shall,  there- 
fore, proceed  toexamine  the  principles  which  determine  the 
order  of  succession  both  under  the  Daya  Bhaga  and  the 
Mitakshara.  In  this  enquiry  I  shall  reverse  the  usual 
order,  and  examine  first  the  modern,  or  Bengal,  system  (i). 
When  we  have  sedn  what  is  the  logical  result  of  the 
doctrine  of  religious  eflicacy,  it  will  be  easier  to  ascertain 
how  far  that  doctrine  can  be  applicable  under  a  system 
where  no  such  results  are  admitted. 

§  501.  A  Hindu  may   present  three  distinct  sorts   of 

(g)  See  per  Holloway,  J.,  Chelikani  v.  Suraneni^  6  Mad.  H.  C,  287,  288 ; 
Balkrishna  v.  SavitHbaiy  3  Bom.,  64,  and  post  §  533,  664,  576,  699. 

(k)  Sooremlronath  v.  Mt.  Heerajnonee,  12  M,  1.  A.,  96;  S.  C,  1  B.  L.  R. 
(P.  C),  26;  b.  C,  10  Suth.  (P.  C.),36;  see  too  per  curiam,  Katama  Nafchiarv, 
Bajah  of  Shivaguvga,  9  M.  1.  A.,  610;  S.  C,  2  Suth.  (P.  C),  31 ;  Neelkisto  Deb 
V.  Beerchunder,  12  M.  I.  A.,  641 ;  S.  C,  3  B.  L.  R.  (P.  C),  13;  S.  C.  12Sath. 
(P.  C),  21  ;  Tagore  v.  Tagore,  9  B.  L.  R.,  39^:  ;  S.  C,  18  Suth.,  369. 

(i)  The  whole  doctrine  of  reh'gioua  eflBcaey  has  been  most  elaborately  discussed, 
especially  by  the  late  Mv.  Justice  Dwarkanauth  Mitter,  in  some  decisions 
ox  the  Bengal  High  Court,  to  which  I  shall  frequently  refer.  AmHta  v, 
Lakhittarayap,  2  P..  L.  R.  (F.  B.),  28;  S.  C,  Sub  vominc,  Omrit  v.  Luckkte 
Narain,  lOSuth.  (F.  B.),  76;  Guru  v.  Anand,  6  B.  L.  R.,  16;  S.  C,  13  Suth, 
(F.  B.),  49;  Gobind  v.  Moheth,  16  B.L.R.,  36;  S.  C,  23  Suth.,  117;  see  also 
V.  N.  Mandlik,  Introduction,  xxxvi.,  and  p  346.  A  very  full  account  of  the 
whole  system  of  Shradhs  will  bo  found  in  Mr.  Rajkumar  Sarvadhikari's  Lectures, 
pp.  73--128. 
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offering  to  his  deceased  ancestors  ;  either  the  entire  funeral 
cake,  which  is  called  an  undivided  oblation,  or  the  frag- 
ments of  that  cake  which  remain  on  his  hands,  and  are 
wiped  ofif  it,  which  is  called  a  divided  oblation,  or  a  mere 
libation  of  water.  The  entire  cake  is  offered  to  the  three 
immediate  paternal  ancestors,  i.e,,  father,  grandfather, 
and  great-grandfather.  The  wipings,  or  lepa,  are  offered 
to  the  three  paternal  ancestors  next  above  those  who 
receive  the  cake,  i.e.,  the  persons  who  stand  to  him  in  the 
fourth,  fifth,  and  sixth  degree  of  remoteness.  The 
libations  of  water  are  offered  to  paternal  ancestors  ranging 
seven  degrees  beyond  those  who  receive  the  lepa,  or 
fourteen  degrees  in  all  from  the  offerer  ;  some  say  as  far  as 
the  family  name  can  be  traced.  "  The  generic  name  of 
sapinda  is  sometimes  applied  to  the  offerer  and  his  six  sapinda, 
immediate  ancestors,  as  he  and  all  of  these  are  connected  s^nodaka. 
by  the  same  cake,  or  pinda.  But  it  is  more  usual  to  limit 
the  term  sapinda  to  the  offerer  and  the  three  who 
received  the  entire  fialfe  ik)^  He  is  called  the  sakulya  of 
those  to  whom  he  offers  the  fragments,  and  the  samanodaka 
ofjhose  to  whom  he  presents  mere  libations  of  water  {I), 
Now,  upon  first  reading  this  statement,  one  would  suppose 
the  theory  of  descent  to  be  this  :  that  a  deceased  owner  was 
related  in  a  primary  and  special  degree  to  persons  in  the 
three  grades  of  descent  next  below  himself ;  in  a  secondary, 
and  less  special  degree  to  persons  in  the  three  grades  below 
the  former  three  ;  and  in  a  still  more  remote  manner  to  a 
third  class  of  persons  extending  to  the  fourteenth  degree  of 

{k)  This  narrower  signification  seems  to  be  unknown  to  the  Mitakshara,  see 
post  §  510,  note.  This  distinction  is  expressly  stated  by  Baudhayana  (i.,  6,  11, 
I  9,  10)  as  follows  : — *•  The  great-grandfather,  the  ^rAndfather,  the  fatJier,  one- 
self, the  uterine  brothers,  the  son  by  a  wife  of  equal  rank,  the  grandson  and  the 
great-grandson— these  they  call  Sapindas,  but  not  the  great-grandson's  son— and 
amongst  these  a  son  and  a  son's  son  together  with  their  father  are  sharers  of 
an  undivided  oblation.  The  sharers  of  divided  oblations  they  call  Sakulyas. '* 
Baghunandana,  after  explaining  this  passage,  says  that  "  this  relationship  of 
Sapinda  vextending  no  further  than  the  fourth  degree)  as  well  as  that  of  Sakulyas, 
is  propounded  relatively  to  inheritance.  But  relatively  to  mourning,  marriage, 
and  the  like,  those  too  that  partake  of  the  remnants  of  oblations  are  denominated 
Sapinc!a8, "  xi.,  8. 

(0  Mann,  iii.,  S  122-125,  215,  216 ;  v.,  §  60;  ix.,  §  186,  187  ;  Baudhayana,  i.,  5. 
§  1  ;  Daya  Bhaga,  xi.,  1,  §  37—42;  Viramit.,  p.  154,  §  11  ;  Colebrooke,  Essays 
(ed.  1858),  90, 101—117;  Bai  Devkort  v.  Amritraviy  10  Bom.,  372. 
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descent.  But  the  actual  theory  is  much  more  complicated. 
In  the  first  place,  sapindaship  is  mutual.  He  who  receives 
offerings  is  the  sapinda  of  those  who  present  them  to  him, 
and  he  who  presents  offerings  is  the  sapinda  of  the  person 
who  receives  them.  Therefore,  every  man  st?^f|f|R_fl.R  thft 
centre  of  seven  persons,  six  of  whom  are  his  sapindas, 
though  not  all  the  sapmdas  of  each  other.  He  is  equally 
the  sapinda  of  the  three  above,  and  of  the  three  below 
him.  Further,  a  deceased  Hindu  does  not  merely  benefit 
by  oblations  which  are  offered  to  himself.  He  also  shares 
in  the  benefit  of  oblations  which  are  not  offered  to  him  at 
all,  provided  they  are  presented  to  persons  to  whom  he 
was  himself  bound  to  offer  them  while  he  was  alive.  As 
Mr.  Justice  Mitter  said  :  **  If  two  Hindus  are  bound  during 
the  respective  terms  of  their  natural  life  to  offer  funeral 
oblations  to  a  common  ancestor,  or  ancestors,  either  of 
them  would  be  entitled  after  his  death  to  participate  in 
the  oblations  offered  by  the  survivor  to  that  ancestor  or 
ancestors ;  and  hence  it  is  that  the  person  who  offers  those 
oblations,  the  person  to  whom  they  are  offered,  and  the 
person  who  participates  in  them,  are  recognized  as  sapindas 
of  each  other  *\m). 

§  502.  The  sapindas  just  described  are  all  agnates,  that 
is,  persons  connected  with  each  other  by  an  unbroken  line 
of  male  descent.  But  there  arg  other  sapindas  who  are 
cognates,  or  connected  by  the  female  line.  The  only 
definition  of  the  cognate,  or  handhu  (if  it  may  be  called 
one),  in  the  Mitakshara,  is  contained  in  ii.,  5,  §  3,  last 
clause  :  "  For  bhinna-gotra  sapindas  are  indicated  by  the 
term  handhu,''  or,  as  Mr.  Colebrooke  translates  it,  **  For 
kinsmen  sprung  from  a  different  family,  but  connected  by 
funeral  oblations  (?i),  are  indicated  by  the  term  cognate." 


(m)  Guru  v.  Anand,  6  B.  L.  R.,  39;  S.  C,  13  Suth.  (F.  B.),  49,  citing  Daya 
Bhaga,  xi.,  1,  §  38.  See  too  the  Niniaya  Kindhu,  cited  Amrita  v.  Lakhinarayan, 
2  B.  L.  R.  (P.  B.).  34;  S.  C,  JO  Suth.  (F.  B.),  76,  and  per  Mitter,  J.,  in  S.  C, 
2B.  L.  K.  (F.  B.),  32;  8  DiR.,  453. 

{n)  It  will  be  »een  hereafter  that  it  is  more  than  doublf  ul  whether  Vijnanesvara 
in  using  the  term  sapinda  intended  to  refer  to  funeral  oblations  at  all.  See 
post  §  610—513. 
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The  definition  given  by  Jimuta  Vahana  is  fuller :  **  There- 
fore a  kinsman,  whether  sprung  from  the  family  of  the 
deceased,  though  of  different  male  descent,  as  his  own 
daughter's  son,  or  his  father's  daughter's  son,  or  sprung 
from  a  different  family,  as  his  maternal  uncle  or  the  like, 
being  allied  by  a  common  funeral  cake,  on  account  of 
their  presenting  offerings  to  three  ancestors  in  the 
paternal  and  the  maternal  family  of  the  deceased  owner, 
is  a  sapinda  "  (o).  Now,  the  mode  in  which  cognates 
come  to  be  connected  with  the  agnates  by  funeral  oblations 
is  by  means  of  that  ceremony  which  is  called  the  Parvana  Parran* 
Shradh,  and  which  is  one  of  the  principal  of  the  series  of  ^**"^**- 
offerings  to  the  dead.  **  This  ceremony  consists  in  the 
presentation  of  a  certain  number  of  oblations,  namely, 
one  to  each  of  the  first  three  ancestors  in  the  paternal  line 
and  maternal  lines  respectively  ;  or,  in  other  words,  to  the 
father,  the  grandfather,  and  the  great-grandfather  in  the 
one  line,  and  the  maternal  grandfather,  the  maternal 
great-grandfather,  and  the  maternal  great-great-grand- 
father in  the  other  "  (p).  This  would  give  one  explanation 
of  the  texts  which  state  that  sapindaship  does  not  extend 
on  the  side  of  the  father  beyond  the  seventh  degree,  and 
on  the  mother's  side  beyond  the  fifth  (q).  The  sapinda 
who  offers  a  cake  as  handhu  is  the  fifth  in  descent  from 
the  most  distant  maternal  ancestor  to  whom  he  offers  it. 
Now,  on  the  principle  of  participation  already  stated,  any 
bandhu  who  offers  a  cake  to  his  maternal  ancestors  wiirbe 
the  sapinda,  not  only  of  those  ancestors,  but  of  all  other 
persons  w^hose  duty  it  was  to  offer  cakes  to  the  same 
ancestors.  But  the  maternal  ancestors  of  A  may  be  the 
paternal  or  maternal  ancesters  of  B,  and  in  this  manner 

(o)  D.  Bh.,  xi.,  6,  §  19;  translated  by  Mr.  Justice  Mitter,  6  Cal.,  263. 

(p)  Per  Mr.  Justice  Mitter,  Guru  v.  Anand,  5  B.  h.  R.,  40;  S.  C,  13  Sufch. 
<P.  B.),  49;  Daya  Bhiiga,  xi.,  6,  §  13,  19 ;  Manu,  ix.,  §  132;  3  Dig.,  165,  note  by 
Colebrooke.  It  will  be  observed  that  the  paternal  ancestors  are  counted  inclu- 
sive of  the  father;  the  materaal  exclusive  of  the  mother.  See  to  Dattaka 
Mimamsa,  iv.,  §  72,  note  by  Sutherland. 

{q)  Vrihat  Mann,  cited  Dattaka  Mimamsa,  vi.,  §  9;  Gautama,  ib.,  §  11; 
Yajnavalkya,  i.,  §  53.  It  is  more  probable,  however,  that  the  original  texts 
simply  stated  an  arbitrary  rule  as  to  the  degree  of  affinity  which  excluded 
intermarriage.     See  post  §  610. 
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A  will  be  the  handhu,  or  hhiiiTva-gotra  sapinda  of  B,  both 
being  under  an  obligation  to  offer  to  the  same  persons  (r). 

§  503.  Lastly. — Although  here  I  am  anticipating  the 
next  chapter,  a  man  is  the  sapinda  of  his  mother,  grand- 
mother, and  great-grandmother  for  a  double  reason  ;  first, 
because  they  become  part  of  the  body  of  their  respective 
husbands,  and  next,  because  the  cakes  which  are  offered  ta 
a  man's  male  ancestors  are  also  shared  in  by  their  respec- 
tive wives  (s).  And  so  the  wife  is  the  sapinda  of  her 
husband  ;  both  as  being  the  suiviving  half  of  his  body,  and 
because,  in  the  absence  of  male  issue,  she  performs  the 
funeral  obsequies  (t). 

Hence  the  table  of  descents  will  stand  as  follows  : — 


^r-  — 


BapindiiB 


SakulvKs 


SamnnodaVHS 


Gotraja 
(of  the  Hame  family) 


otrrf 


Males 
(ngnates) 


Females 


Bhinna-^otra] 
(of  different  ftmiily) 

I 
Bandhus 
(cognates) 


§  604.  This  will  all  be  made  clearer  by  reference  to  the 
accompanying  diagrams.  The  owner,  who  is  called  in  the 
Daya  Bhaga  the  middlemost  of  seven,  is  the  sapinda  of  his. 

great-great -grand  father 


great-gi*and  f  ath  er 


great-great- ancle 


grandfather 


great- uncle 


father 


uncle 


OWNKU 


brother 


grandson 


son 
I 
grandson 
I 

great-grandson 

I 


daughter 
son 


nephew 

grandnephew 

I 

great  grandnephew 


grandson 


great-great-grandson 

own  son,  grandson,  and  great-grandson,  because  they  offer 

(r)  For  instance  the  daughter's  son  of  A*s  grandson  is  a  bhinna-goira  sapinda 
of  the  great- great-grandson  of  the  same  A.  Manik  Chnnd  v.  Jagat  Sattayii, 
17  Cal.,  518. 

(»)  Manu,  ix..  §  45 ;  Daya  Bhaga,  xi .  6,  8  8 ;  3  Dig.,  519,  598,  626 ;  Colebrooke, 
Essays,  116;  Lalhihhai  v.  Mavkuvarbai,  2  Bom.,  420,  440,  445. 

(<)'Mitak8hara,  ii.,  1,  ^  b,  6;  Vivada  Chintamani,  290. 
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the  cake  to  him,  and  they  are  his  sapindas,  as  he  receives 
it  from  them.  But  his  great-great  grandson  is  only  his 
sakulya.  So  also  he  is  the  sapinda  of  his  own  father, 
grandfather,  and  great-grandfather,  because  he  offers  the 
cake  to  them,  and  they  are  his  sapindaSj  because  they 
receive  it  from  him.  But  he  and  his  great-great-grand- 
father are  only  sakulyas  to  each  other.  Next  as  regards 
collaterals.  The  owner  receives  no  cake  from  his  own 
brother,  but  he  participates  in  the  benefit  of  the  cakes 
which  the  brother  offers  to  his  own  three  direct  ancestors, 
who  are  also  the  three  ancestors  to  whom  the  owner  is 
bound  to  make  offerings.  So  the  nephew  offers  cake  to 
his  own  three  ancestors,  two  of  whom  are  the  father  and 
grandfather  of  the  owner  ;  and  the  grandnephew  to  his 
three  ancestors,  one  of  whom  is  the  father  of  the  owner. 
All  of  these,  therefore,  are  the  sapindas  oi  the  owner,  though 
they  vary  in  religious  efficacy  in  the  ratio  of  three,  two, 
and  one.  But  the  highest  ancestor  to  whom  the  great- 
grandnephew  offers  cakes  is  the  brother  of  the  owner.  He 
is  therefore  not  a  sapiiida  ;  but  he  is  a  sakulya,  because 
he  presents  divided  offerings  to  the  owner's  three  imme- 
diate ancestors.  Similarly  the  owner's  uncle  and  great- 
uncle  present  cakes  to  two  and  one  respectively  of  the 
ancestors  to  whom  the  owner  is  bound  to  present  them. 
They  are  therefore  his  sapindas.  But  the  great-great- 
uncle  IS  not  a  sapinda,  since  he  is  himself  the  son  of  a 
sakulya,  and  presents  cakes  to  persons  all  of  whom  stand 
in  the  relation  of  sakulya  to  the  owner. 

§  505.  We  now  come  to  the  iandAws,  whose  relationship 
is  more  complicated.  There  are  two  classes  of  bandhus 
referred  to  by  the  Bengal  writers,  and  who  alone  can  be 
brought  within  the  doctrine  of  religious  efficacy  {d)  ; 
those  ex  parte  paternd  and  ex  parte  maternd.  The  first 
class  will  be  found  in  the  accompanying  pedigree.  Their 
sapindaship  arises  from  the  fact  that  they  offer  cakes  to 
their   maternal   ancestors,   who   are   also    the   paternal 

{d)  Dava  Bhaga,  xi.,  6,  §  8—20 ;  D.  K.  S.,  i.,  10,  §  1—30.     As  to  other  bandhus, 
see  post  §  518. 
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ancestors  of  the  owner.     For  instance,  the  sister's  son,  in 

addition  to  the  oblations  which  he  presents  to  his  own 

father,  etc.,  presents  oblations  to  the  three  ancestors  of 

his  own  mother,  who  are  also  the  three  ancestors  of  the  liandhua  ex 

owner.     The  aunt's  son  presents  them  to  two,  and  ^^j^g  p^^  ^^  P**  <^  • 

grandaunt's  son  to  one  of  his  three  ancestors.     These 

persons,   therefore,   all    come   within   the  definition    of 

bandkusy  as  being  persons  of  a  different  family,  connected 

by  funeral  oblations,  though  with  different  degrees  of 

religious  merit.     But  the  great-grandaunt's  son  is  not  a* 

bandhu,  because  the  ancestors  to  whom  he  presents  cakes 

are  the  sakulyas  only  of  the  owner.     Following  out  the 

same  principle,  it  will  be  seen  that  the  grandsons  by  the 

female  line  of  the  uncle  and  the  granduncle,  of  the  brother 

and  the  nephew,  are  all  handhus.     But  the  son  of  the 

grandnephew's  daughter  is  not  a  bandhu.     Similarly,  in 

the  descending  line,  the  sons  of  the  owner's  daughter, 

granddaughter,  and  great-granddaughter  are  bandhm,  as 

they  all  present  cakes  to  himself.     But  the  offerings  made 

by  the  son  of  his  great-great-granddaughter  do  not  reach  as 

far  as  the  owner,  and  therefore  he  is  not  a  bandhu.    It  will 

be  observed  that  the  above  pedigree  always  stops  with  the 

son  of  the  female  relation.    The  reason  of  this  will  be  seen 

on  referring  to  the  smaller  pedigree  in  the  same  sheet. 

The  grandson  of  the  owner's  daughter  will  present  cakes  to 

his  own  paternal  ancestors,  that  is,  to  the  owner's  grandson, 

and  to  X  and  Y,  and  also  to  his  own  maternal  ancestors, 

that  is,  to  B,  C,  and  D.     But  none  of  these  are  persons 

to  whom  the  owner  is  bound  to  make  oblations,  and  five 

of  them  are  complete  strangers  to  him.     And  so,  of  course, 

it  is  in  every  other  similar  case. 

§  506.  The  bandhtis  ex  parte  matenid  will  be  found  in  Bandhuetf* 
the  next  pedigree.  They  differ  from  those  just  described  ^^'^^  m^i^rnd. 
in  being  connected  with  the  owner  through  his  maternal 
ancestors  instead  of  his  paternal  ancestors.  Those  on  the 
left  side  of  the  pedigree  are  the  agnates  of  these  maternal 
ancestors,  while  those  on  the  right  side  are  cognates,  and  are, 
therefore,  removed  from  the  owner  by  a  double  descent  in 
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the  female  line.  The  explanations  already  given  will 
render  it  unnecessarj'  to  go  through  the  table  in  detail. 
The  owner  is  bound  to  offer  cakes  to  his  own  maternal 
grandfather,  great-grandfather,  and  great-great-grand- 
father, and  therefore  the  other  persons  who  make  similar 
offerings  to  them,  or  to  any  of  them,  are  his  handhtis. 
All  the  males  in  the  table  except  the  great-grandsons  on 
the  left  are  such  bandhus. 

§  507.  The  letters  D.  B.,  D.  K.  and  M.,  attached  to  the  Enmnemtian 
steps  in  the  above  pedigrees,  point  out  which  of  the  persons 
there  described  are  specifically  enumerated  by  the  Daya 
Bhaga,  Daya-krahma-sangraha  and  Mitakshara.  It  will 
be  observed  that  very  few  are  set  out  by  Vijnanesvara ; 
that  many  unnoticed  by  him  are  named  by  the  Daya 
Bhaga,  and  still  more  which  are  omitted  by  the  Daya 
Bhaga  are  supplied  by  the  Daya-krahma-sangraha ;  but 
that  in  Table  No.  I  many  are  wholly  passed  over  who  yet 
come  within  the  definition  of  handhu^  and  are  even  more 
nearly  related  than  those  who  are  expressly  mentioned. 
The  daughter's  son  is  really  only  a  bandhu,  though  he  is 
Always  placed  in  a  distinct  category  on  grounds  which 
will  be  stated  hereafter  (§  562).  But  the  sons  of  the 
granddaughter  and  great-granddaughter  offer  oblations 
direct  to  the  owner  himself,  which  no  other  handhu  does 
•except  the  daughter's  son.  Obviously,  therefore,  they 
should  rank  before  bandhiLS  who  only  offer  to  the  owner's 
ancestors.  So  the  son  of  the  grandniece  is  omitted,  though 
he  stands  in  exactly  the  same  relation  to  the  son  of  the 
niece,  who  is  included,  as  the  grandnephew  does  to  the 
nephew  (Z).  At  one  time  it  was  supposed  that  no  bandhu 
could  be  recognized  who  was  not  expressly  named  in  the 
Authorities  whichgoverned  each  province.  Onthisgrotlnd 
the  sister's  son  (m),  and  the  granduncle's  daughter's  son 
were  rejected  in  Madras  (n) ;  and  the  sons  of  the  grand- 

(Z)  His  title  has  been  expressly  afiirmed,  Kaahee  Mohun  v,  Baj  Oobind.  24 
Snth.,  229. 

(m)  Bee  po$t,  S  675. 

(n)  KUsen  y.  Javallah,  8  Mad.  H.  C,  846. 
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dJiughter  and  great-granddaughter  (o),  and  the  son  of  the 
uncle's  daughter  in  Bengal  (p).  But  it  is  now  settled^ 
after  an  unusually  full  discussion  of  the  whole  subject^ 
that  the  examples  given  in  the  different  commentaries  are 
illustrative  and  not  exhaustive  (q),  and  that  if  anyone 
comes  within  the  definition  of  a  bandhu,  he  is  entitled 
to  succeed  as  such,  although  he  is  nowhere  specifically 
named  (r). 

§  508.  I  have  now  pointed  out  the  manner  in  which 
the  principle  of  religious  efficacy  applies  to  the  diflferent 
male  heirs  who  are  recognized  by  Bengal  law.  As  to  the 
grounds  upon  which  one  heir  is  preferred  to  another,  the 
following  rules  may  be  laid  down. 

Frincipies  of  1.  Each  class  of  hcirs  takes  before,  and  excludes  the 

whole  of,  the  succeeding  class.  **  The  sapindas  are  allowed 
to  come  in  before  the  sakulyas,  because  undivided  oblations 
are  considered  to  be  of  higher  spiritual  value  than  divided 
ones  ;  and  the  sakulyas,  are  in  their  turn  preferred  to  the 
samanoda^kas,  because  divided  oblations  are  considered  to 
be  more  valuable  than  libations  of  water  '*  (5). 

2.  The  offering  of  a  cake  to  any  individual  constitutes  a 
superior  claim  to  the  acceptance  of  a  cake  from  him,  or 
the  participation  in  cakes  offered  by  him.  On  this  ground 
the  male  issue,  widow,  and  daughter's  son  rank  above  the 
ascendants,  or  the  brothers  who  offer  exactly  the  same 
number  of  cakes  as  the  deceased  {t). 

3.  Those  who  offer  oblations  to  both  paternal  and 
maternal  ancestors  are  superior  to  those  who  offer  only 


preoedenoe. 


16)  2  W.  MacN.,  81 ;  contra,  3  Dig.,  630. 

\v\  Gohindo  v.  Woomesh,  Suth.  Sp  No.  170,  overruled  by  Guru  v.  Annnd, 
6  B.  L  K.,  16  ;  S.  C,  13  Suth.  (P.  B.),  49. 

(q)  Apararka  says  that  bandhua  are  the  sons  of  the  father's  sister,  mother's 
sister   and  maternal  uncle's  son,  and  similar  Idnsmeii.     Sarvodhikari,  428. 

(r)  Gridhari  v.  Bengal  Government,  12  M.  I.  A.,  448  ;  S.  C,  1  B.  L.  K.  (P.  C.)., 
44-  S  C  ,  10  Suth.  (P.  C),  32;  Amrita  v.  Lakhinarayan,  2  B.  L.  R.  (F.  B.>, 
28-  S.  C,  10  Suth.  (F.  B.),  76;  Guru  v.  Anand,  5  B,  L.  R.,  16  ;  S.  C,  13  Suth. 
fF*  B  )  49  ;  Batna  Subbu  v.  Ponnappa,  6  Mad.,  69. 

(s)  Per  Mittery  J.  GuruY.Anand,  6  B.  L.  R.,  88;  S.  C,  13  Suth.(F.  B.),  49; 
approved,  Gobind  v.  Mohesh,  16  B.  L.  R.,  47;  S.  C.,23  Suth.,  117 ;  Degumber 
y.Moti  Lai,  9  Cal.,  663. 

(0  8  Dig.,  499,  603 ;  Daya  Bhaga,  xi.,  1,  §  82—40.  48    xi.,  2,  5  1,  2 ;  xi.,  6.  {  8. 
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to  the  paternal.     Hence  the  preference  of  the  whole  to  the 
half-blood  (m). 

4.  *'  Those  who  are  competent  to  offer  funeral  cakes  to 
the  paternal  ancestors  of  the  deceased  proprietor,  are 
invariably  preferred  to  those  who  are  competent  to  offer 
such  cakes  to  his  maternal  ancestors  only  ;  and  the  reason 
assigned  for  the  distinction  is,  that  the  first  kind  of  cakes 
are  of  superior  religious  efficacy  in  comparison  to  the 
second.**  And  this  rule  extends  so  far  as  to  give  a  prefer- 
ence to  one  who  offers  a  smaller  number  of  the  superior 
oblations  over  one  who  offers  a  larger  number  of  the 
inferior  sort  (v). 

5.  "  Similarly,  those  who  offer  larger  numbers  of  cakes 
of  a  particular  description  are  invariably  preferred  to  those 
who  offer  a  less  number  of  cakes  of  the  same  description  ; 
and  where  the  number  of  such  cakes  is  equal,  those  that 
are  offered  to  nearer  ancestors  are  always  preferred  to 
those  offered  to  more  distant  ones.'' 

"  The  same  remarks  are  equally  applicable  to  the  sakul- 
yas  and  samanodakas  "  (w). 

The  result  of  these  rules  in  Bengal  is,  that  not  only  do  Cognates  not 
all  the  bandJuis  come  in  before  any  of  the  sakulyas  or  ^^SiSes. 
samanodakas,  but  that  the  handhtis  themselves  are  sifted  in 
and  out  among  the  agnates,  heirs  in  the  female  line  fre- 
quently taking  before  very  nearsapindas  in  the  direct  male 
line,  on  the  principle  of  superior  religious  efficacy  {x) .  In 
fact,  if  the  test  of  religious  efficacy  is  once  admitted,  no 
other  arrangement  would  be  logically  possible. 

§  509.  When  we  go  a  stage  back  to  the  Mitakshara,  and  Reiigioue 
still  more  to  the  actual  usage  of  those    districts  where  §J^^o^o?Sie 

~(^  3^1^7480^519;  Daya  Bhn<^,  xi.,  5,  §  12.  Mitakahara. 

\v)  Per  Mitter,  J.,  5  B.  L.  R.,  39;  Supra,  note  («) ;  Gohind  v.  Moh^sh,  16 
B.  L.  K.,  35;  S.  C,  23  Suth.,  117.  See  this  case,  post  ;  681  ;  Braja  Lai  v. 
Jiban  Krishna,  26  Cal.,  286. 

(w)  Per  Mitter,  J.,  5  B.  L.  R.,  39  ;  approved,  16  B.  L.  R.,  47;  ante  note  (f); 
Khcttur  V.  PoomOj  16  Suth.,  482.  A  person  who  offers  one  oblation  to  the  father 
of  the  deceased  owner  is  preferred  to  another  who  offers  two  oblations  to  the 
grandfather  and  great  gmndfather.  Hence  the  grandnephew  ranks  before  the 
paternal  uncle,  and  the  nephew's  daughter's  son  before  the  uncle's  danghter's 
son.     Dnya  Bhaga,  xi.,  6,  §  6,  6 ;  Prannath  v.  Surrut,  8  Cal.,  460. 

(x)  Daya  Bhaga,  xi.,  6 ;  D.  K.  S.,  i.,  10;  3  Dig.,  628,  629.    See  post  §  680. 
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Brahmanical  influence  was  less  felt,  the  whole  doctrine  of 
religious  efficacy  seems  to  disappear.  In  the  chapters 
which  treat  of  succession,  the  Daya  Bhaga  and  the  Daya- 
krahma-sangraha  appeal  to  that  doctrine  at  every  step, 
testing  the  claims  of  rival  heirs  by  the  numbers  and  nature 
of  their  respective  offerings.  The  Mitakshara  never  once 
alludes  to  such  a  test.  No  doubt  it  refers  to  the  distinction 
between  sapindas  and  samanodakas,  and  states  that  the 
former  succeed  before  the  latter,  and  that  the  former  oflfer 
the  funeral  cake,  while  the  latter  oflfer  libations  of  water 
only.  But  this  distinction  is  stated,  not  as  evidencing 
diflferent  degrees  of  religious  merit,  but  as  marking 
diflferent  decrees  of  pi;<;>pinq^]ity.  The  claims  of  rival  heirs 
are  determined  by  the  latter  test,  not  by  the  former. 
Persons  who  confer  high  religious  benefits  are  postponed 
to  persons  who  confer  hardly  any.  Persons  who  confer 
none  whatever  are  admitted  as  heirs,  for  no  other  reason 
than  that  of  affinity. 
Meaning  of  §  510.  Throughout  the  Mitakshara,  Mr.  Colcbrooke  in - 

*Bapin  .  variably  translates  the  word  sapinda  by  the  phrase  **  con- 
nected by  funeral  oblations,*'  and  this  gives  the  appearance 
of  a  continued  reference  by  the  author  to  religious  rites. 
But  there  is  every  reason  to  suppose  that,  in  using  the 
word  sapinda,  Vijnanesvara  was  thinking  of  propinquity, 
and  not  of  religious  oflferings.  In  another  part  of  his  work, 
which  has  not  been  translated  by  Mr.  Oolebrooke  (y) , 
where  he  is  commenting  on  the  text  of  Yaptavalkya  fi., 
§  b)  which  forbids  a  man  to  marry  his  sapiiida,  he  defines 
sapindaship  solely  as  a  matter  of  affinity,  without  any 
reference  to  the  capacity  to  oflfer  religious  oblations,  and 
Sapinda  denotes  SO  as  to  includc  cases  where  no  such  capacity  exists.  He 
affinity.  ^^^^  .  ,<  sapinda  relationship  arises  between  two  people 

through  their  being  connected  by  particles  of  the  one 
body.**  Hence  he  states  that  a  man  is  the  sapinda  of 
his  paternal  and  maternal  ancestors,  and  his  paternal  and 

(y)  It  will  be  found  in~W7<^-  B  ,  120,~andln  Raj.  Sarvadhikari,  601.  It  is  also 
referred  to  by  Mr.  Justice  Mitter^  Amrita  v.  Lakhinarayanf  2  B.  L.  R.  (F.  B.), 
33;  S.  C,  10  Suth.  (P.  B.),  76;  and  by  Mr.  Justice  West,  Vijiarangam  v. 
Lakshumariy  8  Bom.  ll.  C.  (O.  C.  J.),  262,  and  by  Westroppy  C.  J.,  in  LaUubhai 
V.  Mankuvarbai,  2  Bom.,  423. 
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maternal  uncles  and  aunts.  **  So  also  the  wife  and  the 
husband,  because  they  together  beget  one  body.  In  like 
manner  brothers'  wives  are  sapinda  relations  to  each  other, 
because  they  produce  one  body  (the  son)  with  those  who 
have  sprung  from  one  body.'*  He  then  observes  that 
this  principle,  if  carried  to  its  extreme  limits,  would  make 
the  whole  world  akin,  and  proceeds  to  comment  on  the 
text  of  Yajnavalkya  {z)  as  follows  : — 

**  On  the  mother's  side,  in  the  mother's  line,  after  the 
fifth,  on  the  father's  side,  in  the  father's  line,  after  the 
seventh  (ancestor)  (a),  the  sapinda  relationship  ceases,  and 
therefore  the  wovd  sapinda,  which  on  account  of  its  etymo- 
logical import  (connected  by  having  in  common  particles 
of  one  body)  (6),  would  apply  to  all  men,  is  restricted  in 
its  signification  ;  and  thus  the  six  ascendants,  beginning 
with  the  father,  and  the  six  descendants,  beginning  with 
the  son,  and  one's-self  (counted)  as  the  seventh  (in  each 
case),  are  sapinda  relations.  In  case  of  a  division  of  the 
line  also,  one  ought  to  count  up  to  the  seventh  (ancestor), 
including  him  with  whom  the  division  begins  (e,g,y  two 
collaterals,  A  and  B,  are  sapindas,  if  the  common  ancestor 
is  not  further  removed  from  either  of  them  than  six  degrees), 
and  thus  must  the  counting  of  fche  sapinda  relationship  be 
made  in  every  case"  (c). 

§  511.  It  will   be   remarked  that   in  this   passage  the  includes 
author  does  not  notice  the  distinction  between  those  who  ^^"^y"- 
ofifer  undivided   oblations,  and  those  who  offered  divided 
oblations.     Nor  does  he  in  the  corresponding  part  of  his 

{z)  Yajnavalkya,  i.,  §  52,  53,  *'  A  man  should  marry  a  wife  who  is  not  his 
sapinda,  om  who  is  further  removed  from  him  than  five  degrees  on  the  side  of 
the  mother,  and  seven  degrees  on  the  side  of  the  father." 

(a)  The  narrow  signification  of  sapinda  as  limited  to  those  who  are  connected 
by  offerings  of  the  entire  cake,  and  therefore  extending  only  to  three  degrees  on 
either  side  of  the  owner,  seems  to  be  unknown  to  the  Mitakshara. 

(6)  Sapinda  is  compounded  from  sa  for  samana,  like,  equal  or  the  same,  and 
pinda,  ball  or  lump.  As  applied  to  funeral  rites  the  pinda  is  the  ball  or  lump 
into  which  the  funeral  cake  was  made  up.  I  am  informed  by  very  high  Sanskrit 
authorities  that  the  application  of  the  word  sapinda  in  the  text  is  peculiar  to 
Vijnanesvara. 

(c)  It  is  no  doubt  in  reference  to  this  passage  that  the  Samskara  Mayukha, 
in  a  passage  cited  in  LaUubhai  v.  Man/euvarbaiy  2  Bom.,  425,  says  *'  Hence 
ViJTumesvara  and  others  abandoned  the  theory  of  connexion  through  the  rice 
ball  offering,  and  accepted  the  theory  of  transmission  of  constituent  atoms." 
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treatise  on  Inheritance  (d),  where  he  divides  the  Gotraja, 

Theory  of  reia-    or  Gentiles,  into  two  classes  only — those  connected  by 

ing°to  the  Mitak-  funeral  oblations  of  food,  extending  to  seven  degrees,  and 

■***'*'  those  connected  by  libations  of  water,  extending  to  the 

fourteenth  degree,  or  even  further. 

From  this  passage  Messrs.  West  and  Biihler  draw  the 
conclusions  that  **  1,  Vijnanesvara  supposes  the  sapinda 
relationship  to  be  based,  not  on  the  presentation  of 
funeral  oblations,  but  on  descent  from  a  common  ancestor, 
and,  in  the  case  of  females,  also  on  marriage  with  des- 
cendants from  a  common  ancestor ;  2,  that  all  blood- 
relations  within  six  degrees,  together  with  the  wives  of 
the  males  amongst  them,  are  sapinda  relations  to  each 
other  (e).**  And  with  reference  to  his  definition  of  bandhu 
(Mitakshara,  ii.,  5,  §  3),  they  say :  **  It  would  seem  that 
Vijnanesvara  interpreted  Yajnavalkya's  term  bandhu  as 
meaning  relations,  within  the  sixth  degree  who  belong  to 
a  different  family  ;**  or  at  least  that  all  such  persons  who 
come  under  the  term  sapinda y  according  to  the  definition 
given  in  the  Acharakanda,  are  included  in  the  term 
bandhu  (/). 
Agnates  exclude  §  512.  This  preference  of  consanguinity,  or  family  rela- 
cognates.  ^  tionship,  to  efficacy  of  religious  offerings,  is  further  shown 
by  the  rule  laid  down  in.  the  Mitakshara,  and  the  words 
which  follow  its  authority,  according  to  which  the  bandhus^ 
or  relations  through  a  fejnale,  never  take  until  the  direct 
male  line,  down  to  and  including  the  last  samafwdaka,  has 
been  exhausted  (g).     A  stronger  instance  than  this  could 

{(1)  Mitakshara,  ii.,  5. 

(c)  W.  &  B.,  12*2.  See,  too,  Dattaka  Mimam»a,  vi.,  §  IC,  32,  where  the  relation 
of  sapinda  is  said  to  rest  on  two  grounds,  coubanguinity  and  the  offering  of 
funeral  oblations. 

(/)  W.  <fcB.,  136,489. 

Ig)  Narada,  xiii..  §  51  ;  Mitakshara,  ii.,  5  and  6;  Vivada  Chintamani,  297 — 299; 
V.  May.,  iv.,  8,  §  22;  Rutchsputty  v.  Rajunder,  2  M.  I.  A.,  132;  SrimuH Dibfoh 
V.  RanyKoond.^M.  I.  A., 292;  S.  C,  7  Suth.  (P.  C.),44;  Bhyah  Ramc.  Bhyah 
XJqur,  13  M.  I.  A.,  373;  S.  C,  14  Suth.  (P.  C),  1 ;  Thakoor  Jeebnath  v.  Court  of 
Wards.  2  I.  A.,  163;  S.  C,  23  Snth.,  409;  Naraini  Kuar  v.  Chandi  Din,  9  All., 
467;  affd.  in  Privy  Council,  14  All.,  366.  See  alsocases  in  theN.W.  P.,  cited  in 
the  last  case,  in  the  Court  below,  6B.  L.  R.,  449;  S.  C,  14  Suth.,  117.  Mr.  Raj- 
kumar  Sarvadhikari  (p.  866)  explains  the  preference  given  by  the  Mitakshara  to 
aenates  over  cognates,  as  arising  from  the  principle  of  religions  efficac}*,  the 
oblations  given  by  agnate  kinsmen  being  of  superior  efficacy  to  those  offered  by 
cognate  kinsmen.     This  of  course  is  so,  when  tlie  offerings  of  near  agnates  are 


Digitized  by 


Google 


PARA.  512.]       OF   MALES   UNDER  MITAKSHARA  LAW.  693 

not  be  imagined,  since,  as  has  been  already  shown,  many 

of  the  bandhtts    are  not  only  sapindaSy  but    very  close 

sajpindasy  while  the  fourteenth  from  a  common  ancestor 

is  scarcely  a    relation    at    all,    and  certainly    possesses 

religious  efl&cacy  of  the  most  attenuated  character.     And 

so,  whether  the  Mitakshara  agrees  with  the  Daya  Bhaga, 

or  disagrees  with  it,  the  reasons  offered  always  show  that 

the  governing  idea  in  the  author's  mind  was  that  propin-  Propinquity, 

quity,  not  religious  merit,  was  the  test  of  heirship.     For  the  w^st  o?^** 

instance,  Jiviuta  Vahana  prefers  the  father  to  the  mother,  heirship. 

because  he  presents  two  oblations  in  which  the  deceased 

son  participates,   while  the  mother  presents  none   (h), 

Vijnanesvara  takes    exactly   the  opposite  view,    on  the 

ground  that  **  since   her  propinquity  is  greatest,  it  is  fit 

that    she  should  take    the  estate   in  the  first  instance, 

conformably  with  the  text  *  to  the  nearest  sapinda  the 

inheritance  next  belongs*.'*    An4  he  goes  on  to  say  :  "  Nor 

is  the  claim  in  virtue  of  propinquity  restricted  to  sapindas, 

but,  on  the  contrary,  it  appears  from  this  very  text  that 

the  rule  of  propinquity  is  effectual,  without  any  exception, 

in  the  case  of  samanodakas,  as  well  as  other  relatives, 

when  they  appear  to  have  a  claim  to  the  succession**  {i). 

So  he  agrees  with  Jimuta  Vahana  in  preferring  the  whole 

blood,    among  brothers,  to  the  half.     But  he  rests  his 

preference  on  the    same  text  "  to   the  nearest  sapinda j 

etc.,'*  saying,  very  truly,  that  "  those  of  the  half-blood  are 

remote  through  the  difference  of   mothers;**  while  the 

Daya  Bhaga  grounds  it  on  the  religious  principle,  that  the 

brother  of  the  whole-blood  offers  twice  as  many  oblations 

in  which  the  deceased  participates,  as  the  brother  of  the 

half-blood  (k).     So  the  right  of  a  daughter  to  succeed  is 

rested  by  Jimuta  Vahana  upon  the  funeral  oblations  which 

may  be  hoped  for   from  her  son,  and  the  exclusion  of 

contrasted  with  those  of  near  cognates.  It  certainly  is  not  bo  where  the  offerings 
ot  near  cognates  are  contrasted  with  those  of  distant  agnates,  unless  some 
doctrine  of  religions  efficacy  is  assumed  completely  different  from  that  elaborated 
by  the  Bengal  lawyers.  Nor  is  tbis  the  principle  which  determines  the  preference 
of  agnates  to  cognates  in  the  Punjab,  or  among  the  Jains,  where  the  theory  of 
religious  efficacy  is  unknown  (§  616). 

{h)  Daya  Bhaga,  xi.,  3,  §  8.  (t)  Mitakshara,  ii.,  8,  §  3,  4. 

{k)  Mitakshara,  ii.,  4,  §  5;  Daya  Bhaga,  xi.,  5,  §  12. 
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widowed,  or  barren,  or  sonless  daughters,  is  the  natural 
result  {I).  The  Mitakshara  follows  Vrihaspati  in  basing 
her  claim  upon  simple  consanguinity.  As  a  son,  so  does 
the  daughter,  of  a  man  proceed  from  his  several  limbs. 
How  then  should  any  other  person  take  her  father's 
wealth  ?  "  And  he  excludes  neither  the  widowed  nor  the 
barren  daughter,  but  prefers  one  to  anbther,  according  as 
she  is  unmarried  or  married,  poor  or  rich,  that  is,  accord- 
ing as  she  has  the  best  natural  claim  to  be  provided 
for  {m). 

BaudhoB.  §  513.     When  we  come  to  the  enumeration  of  bandhus, 

in  Mitakshara,  ii.,  6,  it  appears  pretty  clear  that  they  do 
not  depend  upon  any  such  principle  of  community  in 
religious  ofiferings,  as  is  supposed  to  be  laid  down  in  the 

Bandhus  do  not  definition    at    Mitakshara,    ii.,    5,   §  3    {n).     It  is    said 

depend  on  religi-      ^^ 

ouB  merit.  **  Cognatcs  are  of  three  kmds;  related  to  the  person  himself, 

to  his  father,  or  to  his  mother,  as  is  declared  by  the 
following  text  * — *  The  sons  of  his  own  father's  sister, 
the  sons  of  his  own  mother's  sister,  and  the  sons 
of  his  maternal  uncle,  must  be  considered  as  his  own 
cognate  kindred.  The  sons  of  his  father's  paternal  aunt, 
the  sons  of  his  father's  maternal  aunt,  and  the  sons  of  his 
father's  maternal  uncle,  must  be  deemed  his  father's 
cognate  kindred.  The  sons  of  his  mother's  paternal  aimt, 
the  sons  of  his  mother's  maternal  aunt,  and  the  sons  of 
his  mother's  maternal  uncles,  muts  be  reckoned  his 
mother's  cognate  kindred  (o).  Here,  by  reason  of  near 
affinity,  the  cognate  kindred  of  the  deceased  himself  are  his 
successors  in  the  first  instance ;  on  failure  of  them,  his 
father's  cognate  kindred,  or,  if  there  be  none,  his  mother's 
cognate  kindred.  This  must  be  understood  to  be  the  order 
of  succession  here  intended'."  Now,  if  we  look  back  to  the 

(7)  Daya  Bhaga,  xi.,  2,  §  1—8,  17. 

(m)  Mitakshara,  ii.,  2,  §  2-4;  Viramit.,  p.  176,  §  1. 

in)  See  ante  §  502. 

(o)  This  is  the  correct  translation  of  the  text  as  given  in  the  original  (1810) 
translation  by  Mr.  CoUbrooke.  By  soin*^  misprint  it  is  incorrect'y  given  in 
Stokes,  H.  L.  B.,  p.  448.  See  2  W.  MacN.,  96 ;  Smriti  Chandrika,  xi.,  6,  8  14  ; 
Amrita  v.  Lakhinarayan,  2  B.  L.  R.  (F.  B.),  37 ;  8.  C,  10  Suth.  (F.  B.),  76. 
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pedigrees  already  given  (§  505,  506),  we  shall  find  that  the 
sons  of  the  father's  sister,  and  the  sons  of  the  father's 
paternal  aunt,  come  in  among  the  bandhus  ex  parte 
paternd  of  the  Bengal  scheme,  and  are  indicated  by  the 
letter  M.  So,  the  sons  of  his  mother's  sister,  and  of  his 
maternal  uncle,  and  of  his  mother's  paternal  aunt,  come 
in  among  the  bandhus  ex  parte  matemd  and  are  similarly 
indicated.  The  others  named  by  the  Mitakshara  do  not 
occur  in  those  lists,  and  are  nowhere  referred  to  by  any 
Bengal  authority.  The  accompanying  diagrams  will  show 
that  they  could  not  possibly  be  brought  within  any  system 


paternal  father's  father's  nmLernal  CoimateB 

X  gri^niiraother  muternolaunt  uncle  th^gh  father's 

II  '  I  mothdr* 

mother     =    father  son  (M.)  son  (M.) 

OWNP.R 

which  depends  on  religious  merit  (p).  Here  it  will  be 
seen  that  the  sons  of  the  father's  maternal  aunt,  and  of 
the  father's  maternal  uncle,  that  is,  the  father's  cognate 
kindred  on  his  mother's  side,  are  only  connected  with  the 
owner  through  his  paternal  grandmother.  Now,  neither 
of  these  persons  presents  offerings  to  anyone  to  whom 
the  owner  presents  them.  Their  oflferings  are  presented  to 
A  and  his  ancestors.  Those  of  the  owner  are  presented 
to  his  father's  line,  and  to  his  mother's  line,  that  is,  the  line 
of  X  {q).     Consequently,  their  oflferings  are  neither  shared 

(»)  Mr.  Rajkuniar  Sarvailhikari  says,  in  reference  to  this  passage  (p.  870) : 
**  We  at  once  admit  that  the  father's  and  the  mother's  bandhns  could  not 
possibly  be  brought  within  any  system  which  depends  upon  religious  merits 
accruing  from  parvana  rites  alone.  But  they  could  surely  be  brought  within 
a  system  which  lays  down  that  any  benefit  whatsoever  is  n  sufficient  title  to 
inherit."  He  then  points  to  tables  (p.  860)  which  show  that  these  persons  are 
competent  to  perform  the  ekoaishta  or  individual  ritcj^  of  the  deceased.  But  so 
ar<*  strangers*,  such  as  a  pupil  a  friend  or  the  king,  that  is  to  say.  anyone  who 
takes  the  inheritance  is  hound,  and,  therefore,  entitle<l  to  perform  the  personal 
rites  connected  with  the  funeral  ceremonies  of  the  deceased,  and  extending  to 
those  held  on  the  anniversary  of  his  death  (Raj.  Sarvadhikari,  p.  84).  The 
bandhus  in  question  take  the  inheritance  because  they  are  near  relations,  and, 
having  taken  it,  they  perform  these  special  rites.  But  when  we  come  to  the 
Bengal  system  of  succession,  which  is  really  fonnded  on  the  theory  of  religious 
benefits,  these  bandhus  are  excluded.  .So  in  Madras  the  grandson  of  a  paternal 
great-aunt  of  the  deceased  inherits  to  him  as  a  bandhv ;  Sethurama  v. 
Fonnamtnal,  12  Mad  ,  155,  though  he  would  be  excluded  in  Bengal,  ante  §  606. 
(q)  This  is  not  only  clear  on  principle  (§  602),  but  I  have  ascertained  by 
inquiry  from  very  learned  natives  both  in  Bengal  and  Madras,  that  a  man  is 
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in  by  the  owner,  nor  do  they  operate  in  discharge  of  any 
duty  which  he  is  bound  to  perform.  Similarly,  the  sons 
of  the  mother's  maternal  uncle  and  aunt,  that  is  the 

A 


Cognates  '  •  ■ 

^timngh  X  =  maternal  mother's  maternal  mother's  maternal 

mofiher's  grandmother  uncle  aunt 

mother.  I  '  ! 

Y  =  motber  son  (M.)  sor.  (M.) 

I 
Owner 

mother's  cognate  kindred,  on  her  mother's  side  are  only 
connected  with  the  owner  through  his  maternal  grand- 
mother. The  same  observation  as  before  applies  to  them. 
Their  offerings  are  presented  to  A  and  his  line.  Those 
of  the  owner  are  presented  to  the  lines  of  Y  and  X,  that 
is,  to  his  own  male  ancestors,  and  those  of  his  mother. 
Here  again  there  is  no  conceivable  community  of  religious 
benefit.  On  the  other  hand,  when  we  apply  **  the  reason 
of  near  affinity,  "  on  which  Vijnanesvara  himself  bases 
the  heirship,  the  whole  thing  is  as  simple  as  possible. 
The  first  of  the  three  classes  contains  the  owner's  first 
cousins ;  the  second  contains  his  father's  first  cousins, 
and  the  third  contains  his  mother's  first  cousins.  All  of 
these  are  postponed  to  the  samanodakaSy  because  they 
are  connected  through  a  female,  and  are  therefore 
members  of  a  different  family  from  that  of  the  owner. 
But  when  they  are  admitted,  they  are  brought  in  upon 
natural  principles  (r).  No  other  explanation  can  be 
required,  except  by  those  who  persist  in  distorting  the 
plain  meaning  of  the  Mitakshara,  in  order  to  find  in  it 
something  which  never  was  there.  The  Bombay  autho- 
rities even  go  farther  than  the  letter  of  the  Mitakshara,  as 
they  include  under  the  term  bandhu  females  such  as  the 
daughters  of  a  brother  or  of  a  sister,  who  can  make  no 
offerings  at  all  (s), 

under  no  obligation  to  present  any  offerings  to  his  grandmother's  ancestors. 
See  too  JagtinnHtha,  8  Dig.,  602. 

(r)  The  Viramitrodaya  ^p.  200,  S  5)  distinctly  states  that  the  cognates  come  in 
the  above  order  *'  by  reason  of  greater  propinquity." 

(«)  W.  <&  B.,  125,  187.  See  post  ^  666.  I  have  retained  from  the  first  edition 
(1878)  the  whole  of  the  reasoning  in  the  preceding  pnriigraphs,  which  were 
written  at  a  time  when  I  was  not  aware  that  the  doctrine  which  the  advocate 
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§  514.  Let  us  now  go  a  stage  further  back,  and  try  to  Early  principles 
find  out  what  was  the  original  law  as  to  religious  obli- 
gations, and  how  far  it  was  connected  with  the  right  of 
succession.  I  have  already  suggested  that  the  practice  of 
offerings  to  the  dead  was  connected  with  that  Ancestor 
worship,  which  was  common  to  all  the  leading  Aryan 
races  (§  63).  Those  offerings  would  necessarily  be  made 
by  the  direct  male  descendants  of  the  deceased  in  the  order 
of  their  nearness.  The  character  of  those  offerings,  and  the 
strictness  of  the  obligation  to  make  them,  would  naturally 
vary  according  to  the  remoteness  of  the  offerer  from  the 
ancestor.  The  rule,  as  we  have  seen  (§  501),  was  in 
accordance  with  what  might  have  been  expected.  The 
devolution  of  the  property  would  naturally  be  in  exactly 
the  same  line,  partly  because  the  whole  organization  of 
the  family  would  be  broken  up  if  its  property  were  allowed 
to  pass  through  females  to  persons  of  a  different  family  or 
tribe  (t)  ;  and  partly  because  the  direct  males  had  a  double 
claim,  as  being  not  only  the  descendants,  but  the  wor- 
shippers of  the  deceased.  Collateral  relations  through 
females  who  belonged  to  a  different  family,  with  a 
different  line  of  ancestors,  would  be  under  no  obligation  to 
make  offerings,  and  would  have  no  right  to  inherit.  Now 
this  seems  to  be  exactly  what  is  laid  down  in  the  early 
treatises.  The  obligation  to  offer  cakes,  divided  oblations 
and  libations  of  water,  is  set  out,  and  it  is  also  said  that  the 
inheritance  goes  in  order  to  the  sapindas,  sakulyas,  and 
samanodakas.  Immediately  after  these,  it  passes  to  stran- 
gers, such  as  the  spiritual  preceptor,  the  pupil,  learned 


V 


had  been  the  subject  of  express  decision.  The  principle  that  succession  under 
the  Mitakshartb  law  depends  upon  propinquity  and  not  upon  religious  efficacy 
has  now,  however,  been  settled  by  distinct  rulings.  The  rule  was  first  laid 
down  in  Bombay  bv  the  case  of  LaUubhai  v.  Mankuvarhai,  2  Bom.,  388,  afd.  by 
the  P.  C,  LuUoobhai  v.  Ca««fea«,7I.  A.,  212;  S.  C,  6  Bom.,  110;  Parot  Bapu 
Lai  V.  Mehta  Harilal,  19  Bom.,  681.  The  same  rule  has  been  apnlied  by  the 
High  Court  of  Bengal  to  cases  in  that  Presidency  governed  by  the  Mitakshara ; 
Vmaid  v.  Udoi,  6  Oal.,  119;  Ananda  Bibee  v.  Nownit  Lai,  9  Cal.,  316,  p.  318; 
Babu  Lai  v.  Nanku  Ram,  22  Cal.,  339.  And  it  is  no  objection  that  the  rela- 
tionship h-is  to  be  traced  through  two  females.  The  sods  of  the  daughter's  daughter 
of  the  pitem>ii  grandfather  were  held  in  Madras  to  be  the  bandhus  of  the  person 
to  whom  they  were  so  related.  "Venkataghiri  v.  Chandra,  23  Mad.,  123. 
{t)  See  Maine,  Ancient  Law,  149;  Punjab  Customs,  11,  16,  25,  37,  4S,  51. 
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Brahmans,  or  the  king  (u).  The  only  person  of  a  different 
family  who  is  ever  stated  to  be  under  an  obligation  to 
perform  funeral  rites,  or  to  have  a  right  to  inherit,  is  the 
daughter's  son  (v).  But  he  is  always  treated  as  being  in 
an  exceptional  position,  the  reasons  for  which  will  be 
Beiigious  duty  discusscd  hereafter  (§  562).  He  does  not  take  as  a  handhu, 
Se^uM,'of^^  which  in  strictness  he  is,  but  veiy  high  up  in  the  line  of 
inheritance.  agnates.  It  would  appear  then  that  a  man  did  not  inherit 
}  because  he  performed  funeral  rites,  or  made  religious 
I  offerings.  He  inherited  because  he  was  the  nearest  of  kin 
to  the  deceased,  and  he  made  religious  offerings  for  exactly 
the  same  reason.  In  the  majority  of  cases  the  heir  to  the 
estate  would  also  be  a  person  who  was  boimd  to  offer  the 
funeral  cake.  But  the  mere  fact  of  succession  to  the  estate 
would  carry  with  it  the  obligation  to  perform  all  rites 
which  were  needed  for  the  repose  of  the  deceased,  just  as 
it  entailed  the  duty  of  discharging  his  debts  (m?).  Accord- 
ingly, when  a  pupil  is  heir,  he  performs  the  funeral  rites, 
and  it  is  stated  generally,  **  He  who  takes  the  estate  shall 
perform  the  obsequies  *'  (x).  Accordingly,  Mr.  Colebrooke 
says :  **  It  is  not  a  maxim  of  the  law  that  he  who 
performs  the  obsequies  is  heir,  but  that  he  who  succeeds 
to  the  property  must  perform  them"  {y).  And  in  a 
remark  appended  by  him  to  the  case  of  Duttnaraen  v. 
Ajeet  (z)y  he  says,  in  reference  to  the  texts  ]ust  quoted : 
"  These  passages  do  not  imply  that  the  mere  act  of 
celebrating  the  funeral  rites  gives  a  title  to  the  succession, 
but  that  the  successor  is  bound  to  the  due  performance  of 
the  last  rites  for  the  person  whose  wealth  has  devolved 

{h)  Manu,  ix.,  §  185  189;  Apastamba,  ii.,  14,  §  2—5;  Baudhayana,  i.,  5,  § 
1—3;  Gautama,  xxviii.,  ^  18;  Vasishtha,  xvii.,  ^  29-31;  Vishnu,  xvii.,  $  4—16; 
Narada,  xiii.,  §>  51.  The  word  bandhavaa  in  tlie  last  two  authorities  is 
translated  by  Mr.  Colebrooke  "i  emotor  kinsmen,"  and  appears  to  refer  to  persons 
of  the  same  family. 

{V)  Manu,  ix.,  §  127—133,  139,  140. 

{w)  The  due  performance  of  sacrifices  was  one  of  the  three  debts.  Mann,  v., 
§  36.  36  ;  Raj.  Sarvadhikari,  871. 

ix)  Vrihaspati  Smriti,  3  Dig..  545 ;  Vishnu,  ib.,  546;  Satatapa,  ib.,  625;  Gold- 
stiicker,  13;  per  curiam,  Bhyah  Bofn  v.  Bhayah  Vgvr,  13  M.  I.  A.,  890;  S.  C, 
14  Snth.  ^P.  C.),l ;  Smriti  Chandrika,  xi.,  6,  §  10,  note  (2) ;  but  weeper  Mittrr, 
J.,  Guru  V.  Anand,  6  B.  L.  K.,  38 ;  S.  C,  13  Suth.  (F.  B),  49. 

(V)  Stra.  H.  L.,  242.  (z)  1  S.  D.,  20  (26f. 
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on  him."  This  is  also  the  view  taken  by  Dr.  Mayr  (a). 
He  says :  "  The  descent  of  the  inheritance  was  not  regulated 
by  the  offerings  to  the  dead,  as  Ga7is  supposes.  Those 
oflferings,  and  the  whole  system  of  ancestor- worship,  date 
from  a  period  at  which  the  idea  of  a  partition  had  not 
arisen.  In  later  times,  however,  when  partition  was 
resorted  to,  it  became  necessary  to  define  who  should  offer 
the  funeral  cake,  and  to  whom  it  should  be  offered. 
Naturally  this  duty  fell  upon  those  who  took  the  inheri- 
tance (6).  In  earlier  times  it  would  have  been  impossible 
to  mark  out  any  particular  individual,  because  each  suc- 
ceeding generation  stood  in  the  relation  of  descendant  to 
the  whole  generation  which  preceded  it,  and  not  any  parti- 
cular person  to  any  other  particular  person.  But  when  we 
find  in  a  text  of  Manu  that  the  great-grandson  must  offer 
the  cake,  we  may  mfer  that  this  duty  resulted  from  the 
fact  that  he  inherited." 

§  515.  The  fact  that  the  line  of  direct  descent  stopped  Great-Grandsom 
short  at  the  great-grandson,  and  then  ascended,  is  generally  heir  *^  '^ 
looked  upon  as  a  crucial  proof  that  the  Hindu  law  of  in- 
heritance was  founded  on  the  principle  of  religious  efficacy. 
The  reason  offered  for  this  by  the  Bengal  lawyers  is,  that 
those  who  are  more  remote  in  descent  present  offerings  of 
less  religious  efficacy.  But  it  seems  to  me  that  the  matter 
is  capable  of  a  very  different  explanation.  When  property 
no  longer  passed  exclusively  by  survivorship,  the  rule  of 
inheritance  would  naturally  be  framed  upon  the  analogy 
of  the  original  system.  The  right  of  succession  would  be 
limited  to  the  same  persons  who  formerly  took  by  survivor- 
ship, but  they  would  take  by  distinct  steps,  instead  of 
simultaneously  as  one  body.  Now,  the  persons  upon 
whom  the  property  fell  by  survivorship  were  the  persons 
who  lived  together  in  the  same  house,  or,  at  all  events, 
who  were  so  closely  connected  as  to  be  under  the  control  of 
one  head.     It  was  almost  impossible  that  a  single  family 

(a)  Ind.  Erbrecht,  a5. 

(6)  See  Goldstiicker,  36,  et  seq.,  where  he  points  out  that  all  ceremonies 
involving  expense  must  be  performed  by  the  head  of  the  family,  who  is  in  poss- 
ession of  the  property. 
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could  ever  contain  more  than  four  generations  in  direct 
descent.  If  such  were  in  existence,  they  would  probably 
have  quitted  the  family  house.  In  any  case  the  more 
remote  would  be  looked  upon  us  less  nearly  akin  to  the 
patriarch  than  his  own  brothers,  nephews,  or  grand- 
nephews.  These  last  would  be  more  closely  united  to  him 
in  aflfection,  and  more  likely  to  interest  themselves  in  the 
performance  of  his  obsequies,  where  such  performance  was 
considered  a  matter  of  moment.  It  was  natural ,  therefore , 
that  the  inheritance  should  be  kept  within  the  family,  first 
passing  to  its  lower  extremity,  and  then  rising  again.  This 
is  really  all  that  Manu  says,  **  For  three  is  the  funeral  cake 
ordained.  The  fourth  is  the  giver.  But  the  fifth  has  no 
concern.  To  the  nearest  after  him  in  the  third  degree  the 
inheritance  belongs"  (c).  In  the  Punjab,  where,  as  I  have 
often  remarked,  the  doctrine  of  religious  efficacy  is  un- 
known, the  line  of  direct  descent  stops  short  in  the  same 
way,  and  those  beyond  the  third  generation  from  the 
common  ancestor  are  considered  to  have  no  interest  in  the 
property  which  entitles  them  to  object  to  its  alienation  (d). 
That  is,  they  are  practically  considered  to  be  outside  the 
family.  Mr.  McLennan  has  drawn  attention  to  the  early 
Irish  law,  which  appears  in  a  somewhat  similar  manner  to 
have  limited  the  right  of  participation  in  the  ancestral 
property  to  the  fourth  generation  (e). 

§  516.  I  have  no  information  which  would  enable  me  to 
state  whether  the  practice  of  making  offerings  to  maternal 
ancestors  always  existed,  or  whether  it  was  an  innovation, 
springing  from  the  Brahmanical  desire  to  multiplj'  reli- 
gious ceremonies,  and  from  the  principle  that  **  wealth  was 
produced  for  the  sake  of  solemn  sacrifices  *'  (/) .  If  it  existed 
as  a  ceremonial  usage,  the  absence  of  all  reference  to  it  in 
the  law  writers  shows  that  it  had  no  legal  significance. 

(c)  Manu,  ix.,  §  187.  Mr.  Rujkumar  barvadhikari  (pp.  2b4,  286)  pointato  this 
t«xt  as  marking  two  conflicting  theories  of  saccession,  propinquity  anH  religious 
benefits.  To  me  it  seems  to  contain  no  reference  to  any  principle  but  propin- 
quity. Those  who  offered  the  funeral  cakes  were  the  three  nearest  to  the 
deceased.    See  per  curiam^  24  All.,  p.  186. 


(d)  Punjab  Cust.,  82. 

(/)  Mitakshara,  ii.,  1,  §  14. 


See  ante  §  248. 


(e)  McLennan,  471,  496- 


Digitized  by 


Google 


PARA.  516.]        OF    MALES   UNDER   THE   EARLY    LAW.  701 

One  thing  is  quite  clear,  that  it  carried  with  it  no  right  to 
inheritance,  since  the  persons  who  presented  such  offerings 
could  never  inherit  under  the  old  system  of  law,  until  the 
extinction  of  the  last  male  in  the  direct  line  of  descent 
(§  512).  The  Bengal  notion  of  weighing  the  merits  of  an  origin  of  Bengal 
oflfering  made  by  a  cognate  against  an  offering  made  by ,  ^'^' 
an  agnate,  and  giving  the  inheritance  accordingly,  is  an 
absolute  innovation.  The  theory  s^rose  from  treating  the 
offering  of  oblations,  and  the  succession  to  the  estate  as 
cause  and  effect,  instead  of  antecedent  and  consequent. 
The  offering  of  sacrifices  to  the  deceased  was  really  a  duty.  I 
It  grew  to  be  considered  the  evidence  of  a  right.  When  | 
this  idea  became  fixed,  it  was  readily  applied  to  all  persons 
who  presented  such  offerings,  whatever  might  be  the 
reason  for  their  presentation.  Those  principles,  which 
were  applied  in  testing  the  title  of  persons  who  really  were 
heirs,  were  applied  to  create  a  title  in  persons  who  were 
out  of  the  line  of  heirs.  An  agnate  who  presented  three 
cakes  to  the  owner  was  necessarily  nearer  than  an  agnate 
who  only  presented  one,  and  was  therefore  a  preferable 
heir.  It  came  to  be  assumed  that  this  principle  was  not 
limited  to  agnates,  but  afforded  a  means  of  comparison 
between  agnates  and  cognates.  The  application  of  this 
principle  is  the  simple  distinction  between  the  Mitakshara 
and  the  Daya  Bhaga.  The  Mitakshara  recognized  the 
difference  between  the  offerings  which  A  and  B  were 
bound  to  make  to  X,  but  it  used  the  difference  in 
order  to  ascertain  which  of  the  two  was  nearer  to  X  in 
a  direct  line.  The  Daya  Bhaga  considered  the  directness  of 
the  line  as  immaterial,  if  the  difference  between  the  offer- 
ings was  established. 

In  the  Punjab,  and  among  the  Sikhs  and  Jains,  the 
rules  of  descent  appear  to  be  in  the  main  those  of  the 
Mitakshara,  but  the  doctrine  of  religious  efficacy  is  wholly 
unknown  (g). 

(^)  Punjab   Gust.,    11;    ante  ^46;    Punjiib  Customary  Law,  11,100,137, 
142, 175. 
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CHAPTER  XVII. 

INHERITANCE. 

Principles  of  Succession  in  Case  of  Females. 

Early  position  o^      §  517.  The  right  of  women  to  possess  and  inherit  the 
family  propertj^  would  necessarily   depend  upon  the  or- 
ganization of  the  family  to  which  they  belonged.     Among 
polyandrous  tribes  of  the  promiscuous  or  Nair  type,  the 
head  and  visible  centre  of  the  family   was  not  the  father, 
who  was  unknown,  nor  the  wife,  who  had  not  begun  to 
exist,  but  the  mother  {\  232).     The  home  was  the  home 
of  the  woman  and  the  children.     There  she  was  visited  by 
the  man  who  might  or  might  not  be  the  father  of  her 
children.     His  home  was  in  the  circle  to  which  his  mother 
belonged.     He  inherited  in  one  family  and  his  children  in 
another.     In  Canara,  where  this  system  is  maintained 
in  its  most  archaic  form,  the  actual  management  of  the 
property  formerly  was,  and  even  now  generally  is,  vested 
in  females.     In  Malabar  the  manager  is  always  the  eldest 
male  of  the  family,    though  succession  is  traced  through 
females  (a).     Exactly  the  reverse  would  take  place  in  the 
ordinary  undivided  family  of  the  Aryan  type.     The  whole 
property  would  vest  in  the  males,  and  be  managed  by  the 
head  of  the  family  for  the  time  being.     The  women  would 
be  mere  dependents  upon  their  husbands  and  fathers.  "  So 
long  as  there  were  any  males  in  the  family,  no  woman 
could  possibly  set  up  a  claim  to  inherit.     It  is  to  this 
period  that  the  texts  must  be  referred  which  represent 
women  as  absolutely  without  independent  rights.    *'  Three 
persons,  a  wife,  a  son,  and  a  slave,  are  declared  by  law 

(a)  Stra.  Man.,  §  400—404;  Munda  Chetty  v.  Timmaju,  1  Mad.  H.  C,  380; 
Timmappa  v.  Mahalinga,  4  Mad.  H.  1?.,  28;  Devu  v.  Do/t,  8  Mad.,  353; 
Mahalinga  v.  Mariammah,  12  Mad.,  462.  See  Teulon,  25,  where  he  gives  an 
exactly  similar  description  of  the  ancient  Carians. 
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to  have  no  wealth  exclusively  their  own ;  the  wealth. which 

they  may  earn  is  regularly  acquired  for  the  man  to  whom  women  origi- 

they  belong  "  (6).     **  The  father  protects  a  woman  in  her  HghtJ^'^"''* 

-chil  dhood,  the  husband  during  her  youth,  the  son  in  old 

Age;    a    woman    has    no  right  to   independence"    (c). 

Baudhayana  and  Vasishtha  mention  no  females  in  their 

list  of  heirs,   and   the   former  expressly   states,  on   the 

authority  of  a  text  of  the  Vedas,  that  women  have  no 

right  to  inherit  {d).     The  text    on  which  Baudhayana 

relies  may,  it  would  appear,  be  so  interpreted  as  to  give 

no  support  to  his  assertion  (e)  ;  but,  of  course,  this  does 

not   detract  from  the  weight  to  be  given  to  his  statement 

as  evidence  of  the  then  prevailing  usage.     His  authority 

is  still  so  far  respected,  that  the  schools  of  Bengal  and 

Benares  consider  that    women  can   only   inherit  under 

some  express  text  (/).     In  this  respect,  as  it  will  be  seen 

hereafter,  the  western  lawyers  differ  (§  529,  532).    It  is  a 

curious  fact  that  in  the  beginning  of  the   18th  century, 

among  the  Tamil  population  of  Southern  India,  a  similar 

usage  to    that  of  the   early  Sanskrit  writers    prevailed. 

Where    a    man    died    without  male    issue,    his    father 

was  his  next  heir,  and  nothing   could   deprive    him   of 

his  rights  {g), 

§  518.  The  same  causes,  which  led  to  the  break  up  of  Growth  of  their 
the  family  union,  would  introduce  women  to  the  posses-  p^ty.    ^^ 
sion  of  the  family  property.     When  partition  took  place, 
the  fund  out  of  which  the  women  had  been  maintained 
would  be  split  into  fragments.     The  natural  course  would 
be,  either  to  give  an  extra  share  to  any  member  of  the 

(6)  Manu,  Wii.,  Si  416. 

(c)  Baudhayana,  ii., 2,  §27;  Mauu,  ix.,  §8.  SeeSanclia<l'hichita,3Dig.,484; 
and  text  quoted  Madhaviya,  §  44  ;  Varada,  p.  39. 

(d)  Baudhayana,  i.,  6,  11,  $  1--14;  ii.,  2,  3,  §  44—46;  Vasishtha,  xvii. 

(e)  W.  &  B..  126;  Madhaviya,  §  44. 

{/)  W.  &  H.,  126;  Daya  Bhaga,  xi.,  6,  §  11  ;  Smriti  Chandrika,  xi.,  5,  §  2,  3,  6  ; 
Viramitrodaya,  pp.  174  —  197  ;  per  Mitter,  J.,  Gv.rii.  v.  Anand,  6  B.  L.  R.,  37  ;  S. 
C,  13  Suth.  (P.  B.),  49;  per  Westropn,  C.  J.,  LaJlubhai  v.  Mankuvarbai,  2 
Bom.,  418, 42b, 438 ;  S.  C,  on  appeal,  Lutloobhoy  v.  Cassibai  ;  per  curiam^  7  I.  A., 
231 ;  S.  C,  5  Bom.,  110 ;  Gauri  v.  Bukko,  3  All.,  45 ;  Jagat  Narain  v.  SheodaSf  6 
AH.,  311 ;  per  curiam,  9  Cal.,  322 ;  V.  N.  Mandlik,  367,  364.  The  Madras  Court 
appears  in  recent  decisions  rathor  to  doubt  the  universal  application  of  this 
rule;— See  6  Mad.,  p.  249;  8  Mad.,  pp.  117,  127,  129. 

ig)  Pere  Bouohet  cited  Man.  Adm.  Mafi.,  I,  107,  n. 
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family  who  would  make  himself  responsible  for  their 
support,  or  to  allot  to  them  shares  out  of  which  they 
could  maintain  themselves.  This  appears  to  have  been 
what  actually  took  place  (A).  Similarly,  upon  the  death 
without  issue  of  a  male  owner  who  was  the  last  survivor 
of  the  coparcenary,  or  who  had  been  separated  from 
the  other  members,  or  whose  property  had  been  self- 
acquired,  it  would  be  more  natural  that  his  property 
should  remain  in  the  possession  of  the  women  of  his 
family  for  their  support,  than  that  they  should  be  handed 
over  with  the  property  to  distant  members  of  the  family, 
who  might  be  utter  strangers.  In  this  way  their  right 
as  heirs,  properly  so  called,  and  not  merely  as  sharers, 
would  arise.  But  that  right  would  not  extend  beyond  the 
reason  for  it,  viz.y  their  claim  to  a  personal  maintenance. 
The  old  preference  for  the  male  line  over  the  female 
(§^  512,  514)  would  limit  the  nght,  so  as  to  prevent  the 
property  passing  absolutely  out  of  the  family  into  the 
hands  of  male  strangers.  The  woman  would  not  be 
allowed  to  become  a  new  stock  of  descent,  so  as  to 
transmit  the  inheritance  to  her  heirs.  This  is  no  doubt 
the  foundation  of  that  rule  which  is  assumed  in  all  the 
works  on  inheritance,  that  where  a  woman  inherits  to  a 
male,  his  heirs  and  not  hers  take  at  her  death  (§  609). 

§  519.  The  women  who  were  the  actual  members  of  a 
man's  family,  and  as  such  entitled  to  support,  would 
always  stand  to  him  in  the  position  of  daughter,  mother, 
wife,  or  sister,  taking  in  under  these  terms  more  distant 
relations  of  the  same  class,  such  as  grandmother  and  the 
like.  The  daughter  and  the  mother  appear  to  have  been 
the  first  to  obtain  a  recognized  right  to  inherit. 

Mamc  allows  a  daughter  to  inherit  after  her  father.  But 
it  seems  very  doubtful  whether  he  did  not  limit  this  right 
to  the  case  of  the  daughter,  specially  appointed  to  raise  up 
a  son  for  him.  I  have  already  suggested  that  a  daughter 
so  appointed  remained  in  her  father's  family,  so  that  her 

{h)  See  ante^  477,  488. 
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son  was  his  son,  and  not  the  son  of  his  actual  father  (i). 
Naturally  such  a  daughter  would  be  specially  favoured,  as 
the  descent  of  property  to  her  would  not  take  it  out  of  the 
family.  Now,  the  text  of  Manu  which  states  her  right  of  Appointed 
inheritance  follows  after  three  texts  which  relate  to  the  *°^ 
appointed  daughter  solely.  It  then  proceeds,  "'  The  son 
of  a  man  is  even  as  himself,  and  as  the  son  such  is  the 
daughter  (thus  appointed).  How  then  (if  he  have  no  son) 
can  any  inherit  his  property  but  a  daughter  who  is  closely 
united  with  his  own  soul  ?  **  (A).  The  words  in  brackets 
are  the  gloss  of  Kalluka  Bhatta,  who  evidently  understood 
the  text  as  I  do.  The  same  view  was  taken  of  it  by 
Daraiswaruy  Davaswamyy  and  Davarata,  as  stated  by  the 
Smriti  Chandrika  (I),  and  by  Visvarupa,  §  24,  who  expressly 
says,  "  the  text  of  Manu  intends  the  appointed  daughter 
alone.**  It  is  remarkable  that  in  the  texts  where  Manu 
states  the  order  of  succession  to  a  man  who  has  left  no 
issue,  he  makes  no  reference  to  a  daughter  as  an  heir  (m). 
The  texts  would  harmonize,  if  we  suppose  that  in  the 
former  passage  he  was  speaking  only  of  a  daughter  who, 
by  virtue  of  her  special  appointment,  became  his  son,  as 
she  is  stated  to  be  by  Vdsishtha  (n).  This  also  accords 
with  the  position  given  to  her  by  Narada,  who  places  her 
after  the  son,  upon  the  ground  that  "  she  continues  the 
lineage.  A  son  and  a  daughter  equally  continue  the  race 
of  their  father  *'  (o).  This  could  be  strictly  true  only  of  an 
appointed  daughter ;  for  the  son  of  any  other  daughter 
would  be  of  a  different  family  and  a  different  name,  like 
any  other  bandhu.  But  when  the  practice  of  making  an 
appointed  daughter  became  obsolete  (§  78),  the  daughter 
not  appointed  would  naturally  fall  into  the  same  position, 
or  rather  would  retain  the  position  which  usage  had  made 
familiar.  Her  right  would  then  rest  on  the  simple  ground 
of  consanguinity.     This  is  the  ground  on  which  it  is  based 

(i)  See  ante  §  76;  pott  j  662.  {m)  Man  a,  ix.,  §  186,  217. 

{k)  Manu,  ix.,  §  127—180.  (n)  Ante  §  76. 

(Z)  Srariti  Chandrika,  xi.,  2,  §  16.  (o)  Narada,  xiii.,  §  60. 

45 
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by  Vrihaspati  and  the  Mitakshara  :  "  As  a  son,  so  does  the 
daughter  of  a  man  proceed  from  his  several  limbs.  How 
then  should  any  other  person  take  her  father's  wealth?  *'(p). 
§  520.  No  distinction  is  to  be  found  in  the  earlier 
sages  as  to  the  capacity  of  one  daughter  to  inherit  in  pre- 
ference to  another  on  any  religious  principle.  DevcUa  says, 
**  To  unmarried  daughters  a  nuptial  portion  must  be  given 
out  of  the  estate  of  the  father ;  and  his  own  daughter, 
lawfully  begotten,  shall  take,  like  a  son,  the  estate  of  him 
who  leaves  no  male  issue  "  (q).  This  suggests  the  idea 
that  the  daughter's  right  of  inheritance  arose  from  the 
obligation  to  endow  her.  Hence  Katyayana  says,  "  Let  the 
widow  succeed  to  her  husband's  wealth,  and  in  default  of 
her  the  daughter  inherits,  if  unmarried  or  unprovided  "  (r). 
Parasara  enlarged  the  rule  as  follows  (s).  **  The  un- 
married daughter  shall  take  the  inheritance  of  the 
deceased,  who  left  no  male  issue,  and  on  failure  of  her  the 
married  daughter."  So  far,  at  all  events,  there  is  no  idea 
of  religious  merit.  The  object  of  the  dowry  is  to  facilitate 
marriage,  and  to  benefit  the  daughter  {t).  Naturally,  the 
daughter  who  is  already  set  up  in  the  world  has  a  claim 
inferior  to  that  of  one  who  has  her  fortune  to  seek.  And 
similarly,  in  a  competition  between  married  daughters, 
the  preference  was  given  to  the  poor  daughter  over  the 
rich  one  {u).  None  of  the  writers  of  the  Benares  school, 
except  the  Smriti  Chandrika,  absolutely  exclude  any 
daughter,  or  suggest  any  reason  for  her  inheriting  except 
the  simple  one  of  consanguinity  (v).  The  Bengal  writers 
for  the  first  time  introduce  the  idea  of  religious  efficacy. 


ip)  Mitakshara,  ii.,  2,  $  2- 

(q)  3  Dig.,  491.     See  too  Yajnavalkya,  ii.,  §  136;  Mitakshara,  ii.,  1,  §  2. 

(r)  Cited  Smriti  Chandnka,  xi.,  2,  §  20;  Mitakshara,  ii.,  2,  §  2. 

(8)  3  Dig.,  490.  • 

(t)  See  V asishtha,  cited  Daya  Bhaga,  xi .,  2,  §  6.  Also  Tealon,  12,  note  2,  where 
he  points  out  that  as  the  degradation  of  womau  conbisted  in  her  being  a  niei« 
object  of  purchase,  bo  the  first  step  towards  her  elevation  waa  taken,  when  the 
dowry  made  it  no  longer  necessary  that  she  should  be  sold. 

(u)  Mitakshara,  ii.,  2,  §  4;  Smriti  Chandrika,  xi.,  2,  §  21;  V.  May.,  ir..  8, 
§  11,  12;  Viramit.,  p.  181. 

(v)  Vivada  Chintamani,  291,  292;  V.  May.,  iv.,  8,  §  10;  Madhaviyu,  J  Sfi. 
Varadrajah,  84 ;  Viramit.,  pp.  176—182. 
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A  daughter  of  course  could  oflfer  no  religious  obla- 
tions herself,  but  her  right  was  put  upon  the  ground 
that  she  produced  sons  who  could  present  oblations  {w). 
A  reference  to  Manu  will  show,  as  might  have  been 
expected,  that  the  daughter's  son,  whose  power  of 
offering  funeral  cakes  was  considered  to  be  equal  to 
that  of  a  son's  son,  was  the  son  of  the  appointed 
daughter  (x).  Jimuta  Vahaiia,  however,  laid  down  that 
no  daughter  could  inherit  unless  she  had,  or  was  capable 
of  having,  niale  issue,  and  the  natural  result  was  the 
exclusion  of  daughters  who  were  widows,  or  barren,  or 
who  appeared  to  have  an  incapacity  for  bringing  any 
but  daughters  into  the  world  {y).  This  principle  is  also 
adopted  by  the  author  of  the  Smriti  Chandrika,  who 
necessarily  excludes  barren  daughters  (z).  It  will  be  seen 
that  his  authority  in  this  respect  has  not  been  accepted  in 
Southern  India  (§  558) .  The  mode  in  which  these  various 
principles  operate  will  be  examined  in  the  next  chapter, 
upon  The  Order  of  Succession  (§  558). 

§  521.  The  mother  is  of  course  not  mentioned  as  anRigMof 
heir  by  Bavdhayanay  who  excludes  all  women  (a),  nor  by  * 

Apastamha,  Gautama,  or  Vasishtha  ;  Narada  states  her 
right  to  a  share  on  partition  by  the  sons  after  the  death  of 
their  father,  but  does  not  refer  to  her  as  an  heir  (6).  Her 
claim,  however,  and  that  of  the  grandmother,  are  expressly 
stated  by  Manu  (c)  ;  "  Of  a  son  dying  childless  (and 
leaving  no  widow)  the  (father  and)  mother  shall  take  the 
estate :  and  the  mother  also  being  dead,  the  paternal 
(grandfather  and)  grandmother  shall  take  the  heritage  (on 
failure  of  brothers  and  nephews)."  The  gloss  of  Kalluka, 
as  contained  in  parentheses,  marks  the  changes  in  the  law 
since  the  time  of  Manu.,    Vishnu  also  inserts  the  mother 


{w)  See  Tper  Mitter^  J.,  Ounga  v.  Shumbhoonath^  22  Sufch.,  393;  per 
Jagannatha^  3  Dig.,  194. 

(x)  Manu,  ix.,  §  131—140.     See  post  §  662. 

[y)  Daya  Bhaga,  xi.,  2,  §  1—8;  D.  K.  S.,  i.,  3,  §  5. 

{g)  Smriti  Chandrika,  xi.,  2,  §  10,  21.     See  post  %  514. 

(a)  Ante  §  617.  (6)  Narada,  xiii.,  §  12. 

(c)  Manu,  ix.,  §  217;  cf.  §  1S6,  where  Manu  makes  the  ifather  and  then  the 
broUiers  take. 
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in  the  list  of  heirs  next  after  the  father  {d),  and  Yajna- 

vaZArya  places  both  parents  after  the  daughters  {e).     Her 

claim  is  also  mentioned  by  Vrihaspati  and  Katyayana^  of 

whom  the  former  places  her  after  wife  and  male  issue, 

while  the  latter  brings  her  in  after  male    issue,  father 

or  brother  (/). 

itB  origin.  As  to  the  grouud  of  her  claim,  the  mother  as  well  as 

the  grandmother  and  great-grandmother,  are  certainly 

sapindas  as  sharing  with  their  husbands  the  cakes  which 

are  offered  to  them  by  the  male  issue  (g).     But  her  claim, 

and  indeed  that  of  the  father  too,  is  always  placed  on  the 

ground  of  consanguinity,  and  of  the  merit  she  possesses  in 

reference  to  her  son,  from  having  conceived  and  nurtured 

him  in  her  womb.     And  by  many  commentators  she  is 

preferred  to  the  father,  upon  considerations  derived  from 

a  comparison  of  the  respective  degrees  in  which  mother 

and  father  share  in  the  composition  of  the  son  (A),  while 

the  Mitakshara  prefers    her   on  the  groimd    of   greater 

propinquity  (i).     When    we   come    to   Jimuta   Vah/ina, 

however,  we  find  the  religious  doctrine  introduced  for  the 

first  time.     He  prefers  the  father  to  the  mother,  because 

the  father  oflfers  oblations  in  which  the  son  participates; 

and  he  prefers  the  mother,  who  oflfers  none,  to  the  brothers, 

who  offer  three,  "  because  she  confers  benefits  on  him  by 

the  birth  of  other  sons  who  may  offer  funeral  oblations  in 

which  he    will    participate**  {k).     An  argument  which 

obviously  would  never  apply  as  regards  the  mother  of  an 

only  son,  or  of  a  son  whose  brothers  had  died  before  him 

without  leaving  issue. 

Riffht  of  §  522.  The  growth  of  a  widow's  right  of  succession  is 

widow ;  much  more  complicated  than  that  of  mother  or  daughter. 


(d)  Vishnu,  xvii.,  §  7.         (c)  Yajnavalkya,  ii.,  §  186.         (/)  8  Dig.,  602,  606, 

Ig]  Ante  §  612.  Subodhini  extends  the  right  of  female  ascendant-B  to  the 
mother  and  grandmother  of  the  paternal  great-grandfather,  and  says  that  the 
same  analogy  holds  good  among  the  Samanoaakas.  Mitakshara,  ii.,  6,  §  6, 
Colebrooke's  note ;  Lallubhai  v.  Mankuvarbait  2  Bom.,  488. 

{h)  8  Dig.,  604 ;  Mitakshara,  ii.,  8 ;  Smriti  Chandrika,  xi.,  8,  §  3 ;  Daya  Bhaga, 
xi.,  4,  §  2;  Vivoda  Chintamani,  298. 

(t)  Mitakshara,  ii.,  8,  §  3 ;  ante  §612. 

(k)  Daya  Bhaga,  xi.,  4,'{5  2;  D.  K.  S.,  i.,  6,  §  2. 
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Originally  of  course  she  shared  in  the  general  incapacity 
for  inheritance  which  affected  all  women.  But  her  right  ' 
was  recognized  later  than  that  of  other  females  who  \ 
now  take  after  her.  Neither  Manu,  Apastamba,  Vasishtha 
nor  Narada  recognize  her  right  as  heir  ;  though  they  do 
acknowledge  that  of  the  daughter  and  mother  (Z).  Vishnu, 
however,  assigns  to  her  a  place  after  male  issue  (m). 
Vriddha  Manu,  Vrihaspati,  Sancha  and  Lichita  and 
Devala  all  make  her  heir  (n).  So,  of  course,  does  Yajna- 
valkya  (o),  who  is  followed  by  his  commentator  Vijnanes- 
vara.  But  the  earlier  commentator,  Visvarupa,  §  24, 
limits  the  word  wife,  as  used  by  Yajnavalkya,  to  one  who 
is  pregnant. 

The  following  account  of  the  manner  in  which  the 
rights  of  a  widow  arose,  is  taken  almost  exclusively  from 
Dr.  Mayr's  dissertation  upon  the  subject  (p). 

§  523.  From  the  very  earliest  times  the  widow  was  its  origin  and 
entitled  to  be  maintained  by  her  husband's  heirs.     When  ^^ 
a  brother  died  without  issue,  or  entered  a  religious  order, 
the  other  brothers  were  to  divide  his  wealth,  except  the 
wife's  separate  property,  and  to  allow  a  maintenance  to  his 
women  for  life.  But  even  this  maintenance  depended  upon 
their  living  a  life  of  chastity.     If  they  behaved  otherwise, 
it  might  be  resumed   {q).     So  Narada  says  (r),  *'when  origin  and 
the  husband  is  deceased,  his  kin  are  the  guardians  of  his  ^^g  rights, 
childless  widow ;  in  disposing  of  her,  and  in  the  care  of 
her,  as  well  as  in  her  maintenance,  they  have  full  power." 
Even  as  against  the  king,  when  he  took  by  escheat,  the 
widow  did  not  inherit,  but  he  was  bound  to  give  a  main- 

{l)  See  Manu,  ix.,  §  l&o,  212,  217,  whore  Kallaka  inserts  u  gloss  in  favour  of 
the  wiriow,  whose  rights  are  not  recognized  in  the  original.  See  the  explanation 
of  Mitakshtira,  xi.,  1,  §  35. 

(m)  Vishnu,  xvii.,  §  4. 

\n\  3  Dig.,  458,  473,  474,  478;  Katyayana,  Mitakshara,  ii.,  1,  §  6. 

(o)  Yajnavalkya,  ii.,  185. 

(p)  Mavr,  179,  et  seq.  See  too  per  curiam,  Bhau  Nanaji  v.  Sundrabai,  11 
Bom.  H.'C,  273. 

(q)  Nurada,  xiii.,  §  25,  26.  Vijnanesvara  explains  these  texts  as  applying  to 
the  case  of  a  reunited  parcener,  Mitakshara,  ii.,  1,  §  20 ;  but,  as  Mayr  observes, 
Ids  case  had  been  provided  for  by  the  preceding  text,  §  24. 

(r)  Narad*,  xiii.,  §  28.     See  too  Sancha,  3  Dig.,  ^2. 
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tenance  to  the  women  of  such  persons  (s).  These  passages 
of  Narad  a  are  of  special  importance,  because,  as  his  work 
was  professedly  based  upon  Manu,  they  show  that  nothing 
in  Manu  was  then  understood  as  coimtenancing  the  right 
of  a  widow  to  inherit. 

§  524.  The  next  step  would  naturally  be  that  the  amount 
necessary  for  maintenance  should  be  set  apart  for  it, 
and  left  at  her  own  disposal  {t).  In  the  case  of  an  escheat 
the  text  of  Katyayana  cited  above  seems  to  indicate  that 
this  was  done.  And  the  same  course  was  adopted  in  case 
of  a  partition  (w).  .  Where  the  property  was  very  small  in 
amount,  the  whole  would  often  be  handed  over  to  the 
widow.  And  so  Srikara  and  others  were  of  opinion  that 
a  widow's  right  of  succession  was  limited  to  the  case  of  a 
small  property  (v).  No  such  explanation  can  be  given  to 
the  texts  of  Yajnavalkya  and  others,  which  expressly 
state  a  woman's  right  of  succession,  since  they  all  put  her 
succession  on  exactly  the  same  footing  as  that  of  sons  (ic). 
But  the  view  of  Srikara  and  those  who  thought  with  him, 
is  valuable,  from  a  historical  point  of  view,  as  shovnng 
what  the  usage  was,  before  the  widow's  right  was  firmly 
established.  When  it  had  once  become  customary  to 
hand  over  the  whole  of  a  small  property  to  a  widow,  the 
decision  whether  a  property  was  sufficiently  small  would 
become  difficult  and  invidious.  The  more  wealthy  the 
husband  had  been,  the  larger  would  be  the  scale  of  main- 
tenance suitable  to  his  widow,  especially  when  it  came 
to  be  expected  that  she  should  perform  her  husband's 
Shradhs  and  discharge  the  charities  to  which  he  had  been 
accustomed   (x).     Where  the  relations  were  themselves 


(»)  Narada,  xiii.,  §  52;  Katyayana,  cited  Mitakshara,  ii.,  1,  $27;  VijnanesvttrA 
remarks  upon  these  passages  that  the  words  used  for  women,  '*  stri "  and  "  yoshit," 
apply  to  concubines,  which,  as  Mayr  remarks  (1S4),  is  opposed  to  innumerable 
paseages. 

(t)  Such  a  practice  still  exists  in  the  Centrftl  Provinces;  even  in  a  case  where 
the  deceased  husband  was  a  member  of  an  undivided  family.  Rewa  Prasad  v. 
Deo  Datt,  27  I.  A.,  39 ;  S.  C,  27  Cal.,  615. 

(m)  Ante  §  477. 

(v)  Mitakshara,  ii.,  1,  g  31.     So  among  the  Sutiej  chiofs,  Punjab  Customs,  25. 

{w)  Mitakshara,  ii.,  1,  §  36;  Daya  Bhaga,  xi.,  1,  §  6. 

{x)  Vrihaspati,  6  Dig.,  468. 
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adequately  provided  for,  there  would  often  be  a  strong 
feeling  in  favour  of  leaving  the  whole  property  to  the 
widow  for  her  life,  and  this  feeling  would  naturally  exist 
among  all  relations  of  the  husband  other  than  the  next  in 
succession.  They  might  benefit  by  the  property  in  the 
hands  of  a  widow,  while  they  would  not  do  so  to  the  same 
extent  if  it  fell  into  the  hands  of  the  next  male  heir. 

§  525.  The  practice  of  the  niyoga  would  also  help  in  the  influence  of 
same  direction.  A  passage  of  Gautama  (y)  is  by  some  ^^^^^' 
translated  so  as  to  indicate  that  a  widow  was  only  entitled 
to  succeed  if  she  raised  up  issue  for  her  husband,  in  which 
case  her  right  would  be  not  personal  but  as  guardian  for 
her  son.  The  author  of  the  Mitakshara  explains  the 
passage,  not  as  making  the  raising  up  of  issue  a  condition 
precedent  to  inheritance,  but  as  oflfering  her  an  alternative. 
In  either  view  it  is  clear  that  she  had  the  alternative. 
The  male  relations  would  have  a  strong  interest  in 
inducing  the  widow  to  refrain  from  exercising  her  right, 
and  she  would  have  a  specially  strong  interest  in  availing 
herself  of  it,  if  she  at  once  became  the  manager  of  the 
property.  An  obvious  compromise  would  be  to  allow  her 
to  succeed  at  once  to  a  life  estate  in  the  property,  provided 
she  waived  the  privilege  of  producing  a  new  and  absolute 
owner.  Hence  the  condition  of  chastity  which  the 
Brahman  lawyers  engrafted  upon  her  right  of  succession, 
a  condition  which  is  wholly  unsupported  by  the  early  texts 
of  the  Vedas  {z). 

§  526.  It  is    impossible  now   to  ascertain  when   the  Widow  only 
widow's    right    of    inheritance    was     first    established,  eatate"*^^**^ 
Yajnavalkya  and  others  already  referred- to,  lay  it  down 
absolutely ;  but  the  author  of  the  Mitakshara  (a)   still 
thought  it  necessary  to  enter  into  an  elaborate  discussion 
of  the  whole  subject,  as  if  it  were  even  in  his  time  an  open 
question.     The  conclusion  he  arrives  at  is,  that  the  widowh^aow  is  heir, 
is  entitled  to  inherit  to  her  husband,  if  he  died  separated^^***  ~P*'- 


(2^)  Gautama,  xxviii.,  S  18,  19.     Seo  Mitakshara,  ii.,  I,  §  8. 

[z)  Mayr,  181 ;  ante  §  93.  (a)  Mitakshara,  ii.,  1. 
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Iand  not  reunited,  and  leaving  no  male  issue.  And  this 
rule  is  now  adopted  universally,  except  where  the  authority 
of  Jimuta  Vahana  prevails  (b).  The  rule  seems  necessarily 
to  follow  from  the  view  taken  by  the  Mitakshara  of  the 
rights  of  undivided  members.  While  the  husband  lived, 
his  wife  had  only  a  right  to  be  maintained  by  him  in  a 
suitable  manner  ;  after  his  death,  his  rights  all  lapse  to 
his  surviving  coparceners,  and  she  can  have  no  higher 
right  against  them  than  she  had  against  her  husband. 
The  question  of  heirship  for  the  first  time  arises  in  case  of 
a  divided  member,  as  it  is  only  in  regard  to  divided 
property  that  there  can  be  an  heir,  properly  so  called. 
In  other  words,  the  widow  can  take  by  succession  as  heir, 
but  cannot  take  by  survivorship  as  coparcener  (c). 
except  in  Bengal  §  527.  Of  course  the  very  foundation  of  this  reasoning 
fails  as  regards  Jimuta  VahaTia,  for  he  denies  the  premise, 
viz.y  that  all  the  undivided  members  of  the  family  hold 
each  an  unascertained  interest  in  every  part  of  the  whole, 
and  that  at  the  death  of  each  that  interest  passes  to  the 
survivors.  On  the  contrary  he  considers  that  each  has  a 
separate  right  to  an  unascertained  portion  of  the  aggregate, 
that  is,  that  each  holds  as  a  tenant  in  common,  and  not 
as  a  joint  tenant.  That  being  so,  of  course,  there  is  no 
reason  to  restrain  the  express  words  of  texts  which  state 
f  the    right  of  a  widow    to  succeed    to  her  husband,    by 

(b)  Mitakshara,  li.,  1,  $  19,  80;  ii.,  9,  H:  Smriti  Chandrika,  xi.  J,  §  24, 25,  53. 
54;  xii.,  §  9;  Varudraja,  84;  Madhaviya,  ^  34,  35,  savs  nothing  as  to  divigioa; 
Viramit.,  p.  181,  cb.  iii. ;  Katama  Natrhtar  v.  Rajah  of  Sioagunga,  9  M.  I.  A., 
589 ;  8.  C.  2  Suth.  (P.  C  ),  31.  As  to  Benares  :  2  W.  MacN.,  21 ;  Hiranath  t. 
Baboo  Bam  Narayan,  9  B.  L.  R.,  274;  S.  C,  17  Suth,  316;  Chowdkry 
Chintamun  v.  Mt.  Nowlukho,  2  I.  A.,  268;  S.  C,  24  Suth.,  255;  Rup  Singh  r. 
Baisni,  11 1.  A.,  149;  Mithila,  Viyada  Chintamani,  290;  Pudmavatt  v.  Baboo 
Doolar,  4  M.  I.  A.,  259,  264;  S.  C,  7  Suth.  (P.  C),  41 ;  Anundee  v.  Khedco,  14 
M.I.  A., 416;  S.C.,18Suth.,69.  Bombay:  V.  May..iv.,  8,§  6;  Ooolabv.Fhool, 
1  Bor.,  154  [173]  ;  Govinddas  v.  Muhalukshumee,  ib. ,2il  [267]  ;  Mankoonuntr 
V.  BAm^oo,  2  Bor.,  139  [157j;  Gtt«  J()«^«  v. -Sw^oona,  2  Bor.,  401  [440]  ;W.  &  B., 
68.  In  some  cases  in  the  Punjab  and  among  the  Jains  a  widow  appears  to 
succeed  to  her  husband's  estate,  even  though  undivided.  But  the  ^reneral 
practice  seems  to  follow  the  Mitakshara;  Punjab  Customs,  56;  Sheo  Swgh  v. 
Mt.  Dakhoy  6  N.-W.  P.,  406.  So  by  local  custom  the  widow  is  sometimes 
excluded  from  succession  by  the  brothers  even  where  the  property  is  self -acquired, 
Rarichan  v.  Perachi,  15  Mad..  281. 

(c)  This  exclusion  of  the  w'dow  does  not  take  place  where  the  property  it 
that  of  an  ordinary  mercantile  partnership,  and  not  that  of  an  undivided  Hindu 
family;  Ramperahad  v.  Sh^ornurnt  10  M.  I.  A.,  490. 
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limiting  them  to  the  case  of  a  divided  member.     It  is  / 
therefore  equallj'  settled  in  Bengal,  that  a  widow  succeeds 
to  her  husband's  share  when  he  is  undivided,  just  as  she 
would    to    the   entire    property    of   one    who   held    as 
separated   (d).     But  this  does  not  apply  in  case  of  the 
widow  of  a  son  who  dies  before  his  father,  undivided,  and 
leaving  no  separate  property  (e) ;  because  in  Bengal  the  . 
son  is  not  a  co-sharer  with  his  father,  and  therefore  has  no  ' 
interest  which  can  pass  to  his  widow. 

§  528.  Even  under  the  Mitakshara,  if  a  man  dies  undi-  She  ukes  seif- 

acqairea  pro- 
vided,  but  leaving   property,  part  of  which  is  his  self-  perty. 

acquisition,  his  widow  will  succeed  to  that  part,  though 

the   rest  of  his  property  passes  by  survivorship  to  his 

coparceners.     This  had  been  already  laid  down  by  the 

pundits  in  Bombay,  and  in  a  case  under  the  Mithila  law, 

and  was  finally  settled  by  the  Judicial  Committee  in  the 

Shivagunga  case  (/).    And  so  where  the  status  of  division  Partition  not 

has    been    established    by    agreement,    but    no    actual  ^"'^^     * 

apportionment  has  taken  place,  or  where  part  has  been 

apportioned,  and  not  the  remainder,  in  either  case   the 

widow  inherits  as  the  heir  of  a  divided  member,  instead 

of  being  only  entitled  to  maintenance  (g). 

§  529.  When  the  right  of  a  widow  was  once  established.  Reasons  for 

.1        -TT-     11  ill.  .         t  widow's  suooes- 

the  Hmdu  lawyers  were  at  no  loss  for  reasons  to  show  sion. 
that  it  had  always  existed.     According  to  Manu,  upon 
conception  by  a  wife  the  husband  himself  was  born  again 
in   her,  and  became  one  person  with  her  (A).     And  so 
Vrihaspati  says,  "  Of  him  whose  wife  is  not  deceased,  half 

id)  Daya  Bhaga,  xi.,  1,  ^  25,  26.  27 ;  D.  K.  S.,  ii.,  2,  §  41 ;  F.  MacN.,  6.  S^ 
oaset)  1 M.  Dig.,  816 ;  3  Dig.,  476, 485 ;  per  West,  J.,  Lahshman  v.  Satyabhamahai^ 
2  Bom.,  508;  Diirga  Nath  v.  Chintamoni,  31  Cal.,  214. 

ie)  F.  MacN..  1. 

(/)  W.  h  B.,  2nd  ed.,  81, 127 ;  2  W.  MacN.,  92;  Katama  Natchiar  v.  Hajah  of 
Shivagunga,  9  M.  I.  A.,  539:  S.  C,  2  Sath.  (P.  C),  31 ;  Periasamy  v.  Periammy, 
5  1.  A.,  61 ;  S.  C,  1  Mad.,  312;  followed  Tekait  v.  Tekaitni,5l.  A.,  160;  9.  C., 
4  Cal.,  190. 

{g)  Sttraneni  v.  Suraneni,  13M.i.  A.,  113;  S.  C,  12  Suth.  (P.  C),  40; 
Oajapathi  v  Gajapathi,  ib.,  497  ;  S.  C,  6  3.  L.  R.,  202 ;  S.  C,  14  Suth.  (P.  C), 
83;  ante  §  495;  Narayan  v.  Lakshmi,  3  Mad.  H.  C,  289;  Patni  Mai  v.  Ray 
Manohur,  6  S.  D.,  349  (410) ;  Rewun  Per$ad  v.  Mt.  Radha  Beeby,  4  M.  I.  A., 
137, 148,  162;  S.  C,  7  Sath.  (P.  C),  35;  Timmi  Reddy  v.  Achamma,  2  Mad. 
H.  C,  326. 

{h)  Manu,  ix..  §  8,  46. 
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the  bod)'  survives.  How  should  another  take  the  property 
while  half  the  body  of  the  owner  lives?"  (i).  It  is 
obvious  that  this  metaphor  has  the  fault  of  many  other 
'  metaphors.  It  proves  too  much.  If  the  husband  still 
survives,  the  sons  cannot  take.  If  the  widow  is  looked 
upon  as  the  continuation  of  her  husband's  existence,  she 
ought  to  take  even  before  male  issue  (k).  But  the  widow 
had  also  another  ground  of  merit,  as  ofifering  funeral 
oblations  to  her  husband.  In  respect  of  these  Jimuta 
Vahana  points  out  that  she  was  inferior  to  her  sons,  as  she 
only  performed  acts  spiritually  beneficial  to  him  from  the 
date  of  her  widowhood,  while  they  did  so  from  the  dat« 
of  their  birth    (i).     In  any  point  of  view  it  will   be  seen 

Only  tftkes  has.  that  the  merits  of  the  widow  were  purely  personal,  as 
an  *8  P'<>P«^y- ijetween  herself  and  her  husband.  As  a  mother  she  has 
claims  on  her  descendants  ;  but  as  a  widow  her  claim  for 
anything  beyond  maintenance  is  only  against  her  husband. 
Therefore  if  her  marriage  with  him  has  been  legally  dis- 
solved, or  if  in  consequence  of  his  having  become  an 
outcaste,  she  has  exercised  the  right  of  abandoning  him 
recognized  by  Hindu  law,  her  claim  to  inherit  from  him  is 
lost  {m).  So  also,  she  can  only  succeed  to  his  property  or 
rights,  that  is,  to  the  property  which  was  actually  vested 
in  him,  either  in  title  or  in  possession,  at  the  time  of  his 

Widow  18 only  .death  (w).  She  must  take  at  once  at  his  death,  or  not  at 
°T  all.  No  fresh  right  can  accrue  to  her  as  widow  in  conse- 
quence of  the  subsequent  death  of  some  one  to  whom  he 
would  have  been  heir  if  he  had  lived  (o).  Hence,  no 
claim  as  heir  can  be  set  up  on  behalf  of  the  widow  of  a 


beir  to  hnBband 


(i)  3  Dig.,  458.  See  Smriti  Chandrika,  xi.,  1,  §  6 ;  Katama  Natchiar  v.  Rajah 
of  ShivaQunga,  9  M.  I.  A.,  610 ;  S.  C,  2  Suth.  (P.  C),  3!  ;  Tamburatti  Vaiia 
V.  Vira  Rayyan,  1  Mad.,  228. 

(k)  See  ante  §  245,  where  it  is  suggested  that  at  one  time  the  mother's  life 
estate  may  have  been  interposed  before  full  enjoyment. by  the  sons. 

il)  3  Dig.,  456,  458  ;  Daya  Bhaga,  xi.,  1,  §  43. 

(m)  Sinammal  v.  Administrator-Oeneraly  8  Mad.,  169. 

n)  Viraroit.,p.  164.  §  13,  p.  197,  §  2.  If  his  title  was  vested,  though  his 
enjoyment  postponed,  she  will  equally  lake.  Rewun  Per$ad  v.  Radha  Berbff, 
4  M.  I.  A.,  137,  176;  S.  C,  7  Suth.  iP.  C),  35  ;  Hurrosoondfry  v.  Raje99uree, 
2  Suth.,  S21. 

(o)  Balamma  v.  Pullayya^  18  Mad.,  168. 
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son   (p),  or  of  a  grandson   (g),  or  of  a  daughter's  son  (r), 

or  of  a  father  (s),  or  of  a  brother  (^),  or  of  an  uncle  (w),  or 

of  a  cousin  (v).     In  all  of  the  above  cases  the  contest 

was  between  the  widow  and  some  other  heir,  who  was 

held  to  have  a  preferential  title.     In  some  ol  the  recent 

cases,  however,  the  widow  was  excluded  under  Benares 

law    on  the  general    principle    that  she   did  not    come 

within  the  line  of  heirs  at  all  (w).     In  the  latest  case 

it  was  held  that  the  Crown  would  take  by  escheat    in 

preference  to  her  (x).     This  is  undoubtedly  the  law  of 

Bengal,  Benares,  Madras  and   Mysore  (y).     It  is  now, 

however,  settled  that  the  law  in  Bombay  is  diflferent.lexoe^  in  J 

The  subject  is  discussed  by  Messrs.  West  and  Biihler,  and^™  *^* 

their  views  have  been  fully  adopted  by  the  High  Court 

of  Bombay  in  the  case  of  Lalluhhai  v.  Mankuvarbai  (z). 

The  process  of  reasoning  of  the  Western  lawyers  seems  westem  India. 

to    be  as   follows.     They    accept   the  general    principle 

that  succession  goes  in  the  order  of  sapindaship,  taking 

the  text  of  Manu  (ix.,  §  187)  with  the  gloss  of  Kulluka 


(p)  2  W.  MacN.,  43,  76,  104;  2  Stra.  H.  L.,  233,234;  Ayabuttea  v.Bajkisaen, 
3  S.  D.,  28  (38);  Itai  Sham  Bullubh  v.  Prankishen,  t6.,  33  (44) ;  Himulta  v.  Mt. 
Pudo  Monee,  4  S.  D.,  19  (2o) ;  Monee  Mohun  v.  Dhun  Monee,  S.  D.  of  1853,  910; 
Raj  Kishore  v  Hurrosoondery^  S.  D.  of  1868,  826;  Ananda  Bihee  v.  Nownit,  9 
Cal.,  316;  Bai  Amrit  v.  Bai  Manik,  12  Bom.  H.  C,  79;  Punjiib  Customs,  61. 
The  claim  of  a  daughter-in-law  is  supported  by  Nanda  Pandita  and  by  Balam- 
bhatta,  but  by  no  other  authorities.  Jolly,  Lect.  199;  Thayammal  v.  Anna- 
malai,  19  Mad.,  35.  According  to  Visvarupa,  §  2,  where  an  equal  partition  was 
made  by  a  father,  the  widows  of  sons  and  grandsons  were  entitled  to  a  share 
equal  to  that  which  their  husbands  would  have  taken. 

{q)  Ambawow  v.  Button^  Bom.  Sel.  Rep.,  132. 

(f)  2  W.  MacN..  47. 

(«)  Venratav  Venkummal,  I  M.eA.  Dec,  210;  Vadrevu  v.  Wuppuluri,  yi&d. 
Dec.  of  1861,  126;  Ram  Koofiwarv.  C/mmwr,  1  Bor,  416  [468];  Bhyrobee  v. 
NubkUsen,  6  S.  D.,  63  (61). 

{t)  2  W.  MacN.,  78 ;  2  Stra.  H.  L.,  231 ;  Tetiraj  v.  Tayammal,  Mad.  Dec.  of 
1854,  184;  Peddamuttu  v.  Appu  Rau,  2  Mad.  H.  C,  117;  Jymunee\.  Ramjoy, 
3  S.  D.,  289  (385). 

(u)  Upendra  v.  Thanda,  3  B.  L.  R.  (A.  C.  J.),  349 ;  S.  C,  Sub  nomine,  Wopen- 
drov.  Thanda,  12  Snth.,  263;  OauH  v.  Rukko,  3  All.,  46. 

(t>)  Soorendronath  v.  Mt.  Heeramonee,  12  M.  I.  A.,  61;  S.  C,  1  B.  L.  R. 
(P.  C),  26;  9.  C„  10  Suth.  (P.  C),  36. 

{w)  Qauri  v.  Rukko,  3  All.,  46;  Ananda  Bthee  v.  A'oM7ni^9  Cal.,  315. 

{x)  Jogdamba  Koer  v.  Secretary  of  State,  16  Cal.,  367;  folld.  in  Mysore, 
Chicka  Byammah  v.  Najannah,  16  Mysore,  185. 

(y)  Per  curiam,  LuHoobhoy  v.  Cassibai.  71.  A.,  230;  S.  C,  6  Bom.,  110; 
Vithaldaa  v.  Jeshubai,  4  Bora.,  221;  per  West,  J.,  11  Bom.,  p.  292;  per 
Muthusami  Iyer,  J.,  8  Mad.,  pp.  119,  129. 

(«)  W.&B.,129;  2 Bom.,  388;  o/rf.,  7  I.  A.,  212;  S.  C,  6  Bom.,  110;  follow- 
ing and  tL^nning LaJuihmibat  v.  Jayram,  6  Bora.  H.  C.  (A.  C.  J.),  62 ;  Vithalda^ 
V.  Jeshubai,  4  Bom.,  219. 
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SO  that  it  runs  : — **  To  the  nearest  sapinda,  male  or  female, 
after  him  in  the  third  degree,  the  inheritance  next 
belongs."  Then  they  interpret  sapindaship  as  meaning 
connection  by  blood,  in  the  manner  explained  by  Vijnanes- 
»  vara  (§  510),  which  makes  even  the  wives  of  brothers  be 
1  sapinda  to  each  other,  because  they  produce  one  body  with 
\  those  who  have  sprung  from  one  body.  On  the  same 
principle  they  make  the  daughter-in-law  a  sapinda  (a). 
Hence  "  They  prefer  the  sister-in-law  to  the  sister's  son, 
and  to  a  male  cousin,  and  more  distant  male  sagotra- 
sapindas,  the  paternal  uncle's  widow  to  the  sister,  the 
maternal  uncle,  and  the  paternal  grandfather's  brother, 
and  they  allow  a  daughter-in-law,  and  a  distant  gotraja- 
sapinda's  widow  to  inherit "  (6).  The  learned  editors 
remark,  "  It  is  however  sometimes  impossible  to  bring  the 
authorities  which  they  quote  into  harmony  with  their 
answers  "  (c).  It  may  be  added,  that  it  is  equally  difficult 
to  bring  their  answers  into  harmony  with  each  other.  I 
have  given  up  in  despair  the  attempt  to  reconcile  the 
futwahs  and  rulings  from  Bombay,  already  cited  in  this 
paragraph,  with  those  which  will  be  found  below  (d). 
The  result  of  this  doctrine  is,  that  **  the  members  of  the 
compact  series  of  heirs  specifically  enumerated  take  in  the 
order  in  which  they  are  enumerated  (V.  M.,  iv.,  8,  §  18) 
preferably  to  those  lower  in  the  list  and  to  the  widows  of 
any  relatives,  whether  near  or  remote,  though  where  the 
group  of  specified  heirs  has  been  exhausted,  the  right  of 
the  widow  is  recognized  to  take  her  husband's  place  in 
competition  with  the  representative  of  a  remoter  line  "  (e). 
This  rule  of  succession  is  stated  by  the  Bombay  High 

(o)  W.  &  B.,  481—486.  As  to  the  paternal  aunt,  see  Ganesh  v.  Waghu,  27 
Bom.,  610. 

(u)  The  rule,  however,  is  limited  to  women  who,  by  marriage  into  a  particular 
^otrut  become  got raja-sapindoB.  Heuce  the  widow  of  a  daughter's  Bon  would  not 
inherit  the  estate  of  the  maternal  grandfather.  Vallubdas  v.  Sakerhai, 
26Bom.,  28],p.  285. 

(c)  W.  &  B.,  2nd  ed.,  181, 196—199. 

id)  Muhalukmee  v.  Kripashookuf ,  2  Bor.,  610  [667]  ;  Jethee  v.  Mt.  Shso,  t6., 
688  [640] ;  Base  Umrut  v.  Baee  Koo$ul,  Morris,  6. 

(e)  Nahalchand  v.  Hemchand^  9  Bom.,  81,  at  p.  34;  Lallubhai  v.  Mankuvar- 
^ai,  2  Bern.,  at  p.  445. 
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Court  to  be  deduced,  or  rather  to  be  deducible,  from 
the  Mitakshara,  though  they  admit  that  the  foundation 
afforded  for  it  by  that  work  is  slender,  inasmuch  as  **  no 
widow  of  a  collateral  is  expressly  provided  for  ;  the  only 
wife  of  an  ascendant  expressly  admitted,  is  one  for  whom 
there  is  an  express  text."  Under  the  Mayukha,  according 
to  Mr.  Justice  West,  such  a  right  "  may  be  called  almost 
shadowy  '*  (/).  Yet,  curiously  enough,  in  Southern  India 
such  a  rule  admittedly  does  not  exist  except  in  Pondicherry, 
while  in  Western  India  its  acceptation  in  practice  is  beyond 
doubt.  More  recently  the  Bombay  Court  in  reference 
to  the  above  considerations  said  '*  It  seems  to  be  the  fairer 
interpretation  of  the  law  to  hold  that  a  female  gotraja- 
sapinda  in  any  one  line  cannot  exclude  any  male  properly 
belonging  to  that  line  **  (g).  It  certainly  seems  to  me 
that  this  is  one  of  those  cases  in  which  usages,  which 
sprung  up  without  any  reference  to  the  Sanskrit  law 
books,  are  now  supported  by  torturing  those  books  so  as 
to  draw  from  them  conclusions  of  which  their  authors 
had  no  idea  (h).  In  the  Punjab,  on  the  other  hand,  Punjab, 
special  family  customs  exist  under  which  widows  are  not  j^ 
allowed  even  to  succeed  to  their  husbands*  estate  or  only 
to  a  small  portion  of  it  (i).  Local  customs  to  the  same 
effect  are  found  in  Madras  (k), 

§  530.  The  recent  works  of  M.  Leon  Sorg  have  brought  Pondicherry- 
to  light  a  series  of  decisions  of  the  Pondicherry  Civil  Court, 
which  bear  a  curious  resemblance  to  those  in  Bombay. 
They  lay  down,  that  where  the  last  member  of  a  joint  family 
dies,  leaving  no  direct  heirs  in  his  own  line,  his  property 
will  pass  to  the  female  relatives  of  his  own  pre-deceased 
coparceners,  in  preference  to  his  divided  male  collaterals. 


(f)  LaUubhai  v.  Mankuvarbai^  2  Bom.,  at  p.  447. 

&)  Bachaya  v.  Kalingapaj  16  Bom.,  716,  p.  720.  See  however  per  curiam, 
18  Mad.,  p.  198. 

{h)  The  Privv  Council  in  affirming  the  docision  in  LuUoobhoy  v.  Camiot, 
expressly  rest  the  right  of  the  widow  "  on  the  ground  of  positive  acceptance  and 
usage,"  7  I.  A.,  p.  s57  ;  S.  C,  6  Bom.,  110. 

(f)  Punjah  Customs,  25,  48 ;  Punjab  Customary  Law,  II,  142,  287. 

{k)  BaricJian  v.  Perachi,  16  Mad.,  281. 
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The  order  of  succession  is  stated  to  be  (1)  the  widow  of  a 
pre-deceased  brother,  (2)  his  daughter,  (3)  the  sister  of  the 
last  male  owner,  (4)  the  daughters  of  his  grandfather,  that 
is  paternal  aunts,  (5)  the  daughter  of  his  paternal  uncle  (Z). 
I  presume  the  list  is  not  intended  to  be  exhaustive.  The 
rule  is  stated  to  ^e  founded  on  the  text  of  Manu,  IX,  §  187, 
which  confers  the  inheritance  as  the  nearest  relation 
(male  or  female)  of  the  deceased. 

Another  custom,  similarly  affirmed  in  the  Pondicherry 
Courts  as  existing  among  the  Tamil  population,  is  that 
on  default  of  male  issue  the  wife  and  mother  share  the 
succession  (m). 

gjg^  §  531.  The  relations  whom  we  have  been  considering 

have  all  had  express  texts  asserting  their  title  as  heirs. 
The  widow  and  mother  are  also  gotraja-sapiTidas,  both 
in  the  meaning  of  the  Mitakshara,  as  being  connected 
with  the  deceased  owner  by  affinity,  and  in  the  meaning  of 
the  Daya  Bhaga,  as  being  connected  with  him  by  funeral 
oblations  (§  503).  The  daughter  is  even  after  marriage 
a  sapinda,  according  to  the  view  of^  Vijnanesvgj'a,  though 
not  a  gotraja-sapinda,  and  although  she  neither  presents 
nor  participates  in  oblations,  she  is  fitted  into  the  scheme 
of  Jimuta  Vahana  by  her  capacity  for  producing  a 
presenter  of  offerings.  The  sister  stands  in  a  different 
position  from  all  these.  She  has  no  religious  ^efficacy 
whatever,  as  she  is  in  no  way  connected  with  the  funeral 
offerings  to  her  brother.  She  is  a  sapinda,  as  regards 
affinity,  but  she  is  not  a  gotrajaspinda,  according  to  the 
Benares  writers,  as  she  passes  into  a  strange  gotra 
immediately  upon  her  marriage.  As  regards  the  authority 
of  texts,  the  matter  stands  in  this  way.  The  sister  is 
stated  to  take  a  share,  either  upon  an  original  partition, 
or  after  a  reunion  (n),  but  this  is  a  different  thing  from 

Text  relating  to  taking  as  heiress.     A  passage  from  Sancha  and  Lichita  (o), 

lister. ^ — 

(1)  Sorg  H.  L.,  330,  Co.  Con.,  276,  279,  286,  291. 

(m)  Sorg  Int.,  13  H.  L.,  303,  818. 

(n)  M»tnu,  ix.,  §  118,  212 ;  Vrihaspati,  8  Dig.,  476  ;  ante  §  477  ;  post  §  686. 

(o)  3  Dig.,  187. 
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**  The  daughter  shall  take  the  female  property,  and 
she  alone  is  heir  to  the  wealth  of  her  mother's  son  who 
leaves  no  male  issue/'  would  certainly  seem  to  be  a  direct 
affirmation  of  the  right  of  a  sister  to  succeed  to  her 
brother.  Jagannatha  explains  the  latter  part  of  the  text 
as  referring  to  an  appointed  daughter.  The  text  itself  is 
not  cited  in  any  commentary  that  I  am  aware  of  as  an 
authority  for  her  right  as  an  heir,  even  by  the  Mayukha, 
which  admits  that  right.  Possibly  it  may  refer  to 
^tridhanum  which  had  passed  from  the  mother  to  the  son, 
which,  as  will  be  seen  hereafter,  is  sometimes  the  case 
(I  670).  Nanda  Pa7idita,  and  Balambhatta,  interpret 
the  text  of  the  Mitakshara  which  gives  the  inheritance 
to  brethren,  as  including  sisters,  so  that  the  brothers 
take  first,  and  then  the  sisters  (p).  But  this  order 
ot  succession  is  opposed  to  the  whole  spirit  of  the 
Benares  law.  It  is  not  accepted  even  by  the  Mayukha, 
which  makes  the  sister  come  in  after  the  grandmother, 
under  a  different  text  (q)y  and  the  interpretation  has  been 
rejected  by  the  Judicial  Committee  (r).  It  may  be  taken, 
therefore,  and  it  appears  always  to  be  assumed,  that  there 
is  no  text  which  in  express  terms  asserts  the  right  of  a 
sister  to  succeed  to  her  brother.  In  Bombay,  however, 
her  right  is  now  beyond  dispute.  In  Bengal  and  Benares 
it  seems  clear  that  she  has  no  right  at  all.  In  Madras  her 
right  has  been  for  the  first  time  affirmed,  by  a  decision 
which  is  certainly  opposed  to  the  entire  current  of  autho- 
rity in  Southern  India.  This  will  render  it  necessary  to 
examine  the  law  upon  the  subject  at  greater  length  than 
the  importance  of  the  point  would  seem  to  require. 

§  532.  The  mode  in  which  the  sister's  title  is  made  Her  right 
out  in  Western  India,  appears  to  be  as  follows.     She  is  Bombay  *" 
considered  a  sapinda,  as  already  stated,  by  virtue  of  her 

(p)  Mitakshara,  ii.,  4,  $  I,  note.  This  interpretation  is  accepted  by  the 
Bombay  High  Court  as  one  groand  for  admitting  a  sister  to  succeed,  though 
they  do  not  follow  it  to  its  logical  cenclusiou  as  fixing  her  position  in  the  line  of 
heirs.     Kesaerbai  v.  Valab,  4  Bom.,  188,  204 ;  Budrapa  v.  Irava^  23  Bom.,  5*2. 


iq)  v.  May.,  iv.,  8,  §  19 ;  post  §  586. 


Thakoorain  v.  Mohun,  11  M.  I.  A.,  336,  402 ;  S.  C,  7  Suth.  (P.  C),  25 ; 
Chinnammal  v.  Venkafachelln ^  15  Mad.,  p.  422. 
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affinity  to  her  brother  (§  529).  She  is  also  considered  a 
\  gotraja-sapinda,  on  the  ground  that  this  term  is  satisfied  by 
I  her  having  been  born  in  her  brother's  family,  and  that  she 
does  not  lose  her  position  as  a  gotraja  by  being  born  again 
^  in  her  husband's  gotra,  upon  her  marriage.  That  being  so, 
her  place  among  the  gotrajas  is  determined  by  nearness  of 
kin,  and  is  settled  to  be  between  the  grandmother  and  the 
grandfather  (5),  before  the  half-brother,  and  after  the  full 
brother's  son  (t).  It  is  probable  that  the  whole  of  this 
reasoning  is  a  mere  contrivance  to  bring  a  succession, 
I  which  was  established  by  immemorial  usage,  into  apparent 
conformity  with  Sanskrit  law.  The  Bombay  High  Court 
has  refused  to  extend  the  reasoning  to  a  son's  daughter, 
whom  it  ranks  not  as  a  gotraja-sapinda  of  his  father, 
but  apparently  only  as  a  bandhu  {u).  The  usage  itself  is 
established  beyond  doubt,  and  has  received  the  sanction  of 
the  Privy  Council.  And  half-sisters  succeed  as  well  as 
sisters  of  the  whole  blood,  though  they  come  in  after  whole 
sisters  (v).  Sisters  take  equally  inter  $e  without  any  such 
preference  for  the  unendowed  over  the  endowed,  as  exists 
in  the  case  of  daughters  (w), 
N^«heirin  ^  533  j^  Bengal  it  is  equally  clear,  both  on  principle 
and  authority,  that  the  sister  is  not  an  heir.  She  poss- 
esfies  no  spiritual  efficacv.  and  comes  under  the  general 
text  of  Baudhayana  which  excludes  all  females,  without 
being  rescued  from  it  by  any  special  text  in  her  favour  {x). 
Jagannatha  says  of  her,  **  It  is  nowhere  seen  that  sisters 
inherit  the  property    of  their  brothers"  (y).     And    her 

(9)  V.  May.,  iv.,  8,  §  IS— 20;  W.  &  B.,  131.  Am,  467.  See  Dhartnatindhu 
and  Nirnayaaifidhu .  SarvadJUkarij  pp.  106,  128  ;  per  Weit,  J.,  LaUubhai  y. 
Mankuoarbait  2  Bom.,  p.  446 ;  Weitropp,  C.  J.,  prefers  resting  her  right  upon 
her  affinity  as  aapinda  eve*j  though  not  a  gotraja,  and  upon  the  express 
authority  of  Vrihaspati  and  Nilakantha,  t&.,  421.  See  as  to  her  position  in 
Sholapuf,  Lakshmi  t.  Dada  Nanaji,  4  Bom.,  210;  Biru  v.  Khanau,  A  Bom., 
214 ;  in  Dharwar,  Budrapa  v.  Irava,  28  Bom.,  82. 

{t)  Sakharam  v.  Sitabai,  8  Bom.,  3'8 ;  Mulji  v.  Cunanda^,  24  Bom  563. 

(m)  Venilal  v.  Parjaram,  20  Bom.,  173. 

(v)  W. «%.  B.,  469—470 ;  Vinayek  v.  Luxumeebaee,  1  Bom.  H.  C,  118 ;  affirmed 
9  M.  I.  A.,  516 ;  S.  C,  3  Suth.  (P.  C),  41  ;  Sakharam  v.  Siiabai,  8  Bom.,  358; 
Dhotidu  V.  Gangabai,  ib.,  369;  Kesserbai  v.  Valab,  4  Bom.,  188,  198,  id.,  210, 
214. 

(w)  Bhoffirthibai  v.  Baya,  6  Bom.,  264 ;  Saguna  v.  Sadarshiv,  26  Bom.,  710. 

(;r)  Daya  Bhaga,  xi.,  6,  §  11.  {y)  8  Dig.,  617. 
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exclusion  is  treated  as  quite  undisputed  by  both  the 
MacNaghtens  and  Sir  Thomas  Strange  {z).  There  is  also  a 
uniform  current  of  decisions  to  the  same  effect,  extending 
from  1816  to  1870  (a).  In  one  case  a  futwah  was  given  by 
the  pundits  declaring  that  a  sister,  though  not  herself  an 
heir,  was  entitled  to  enter  upon  and  hold  the  estate  in  trust 
for  a  son  whom  she  might  afterwards  produce,  where  such  a 
son  would  be  the  next  heir  (6).  But  this  decision  has  been 
expressly  declared  not  to  be  law,  on  the  well-established 
principle  that  a  Hindu  estate  can  never  be  in  abeyance, 
but  must  alway  vest  at  once  in  the  person  who  is,  at  the 
time  of  descent  cast,  the  next  heir  (c). 

§  534.  As  regards  the  provinces  which  follow  theMitak-  Nor  under 
shara,  both  principle  and  authority  seem  also  to  exclude     ""^   ^' 
the  sister.     She  is  not  named  in  the  line  of  heirs  by  the  sister  not 
Mitakshara  or  the  Viramitrodaya  (d),  nor  by  the  Smriti S^SsMit^o- 
Chandrika,  the  Madhaviya,  the  Varadrajah  or  the  Sarasvati  "*^®*' 
Vilasa,  none  of  which  even  refers  to  her,  except  as  being 
entitled  to  a  share  upon  partition  or  after  reunion.     She  i 
cannot  come  in  as  a  gotraja-sapinda  within  the  meaning  ' 
of  Vijnanesvaraj  because  the  Hmdu  law  never  contem-  . 
plates  a  female  as  remaining  unmarried  after  the  period  ; 
of  puberty,  and,  as  soon  as  she  does  marry,  she  passes  into  ' 
artlififerent  gotra  (e).     Nor  is  there  any  text  in  her  favour, 
which  is  as  much  required  by  the  Benares  school  as  by 
that  of  Bengal  (§  517).      I  have  already  noticed  the  con- 
struction of  the  text  of  the  Mitakshara,  which  would 
bring  in  the  sister  as  included  in  the  term  brethren.    This 
has  not  been  approved  of  by  the  writers  of  any  school 
(§  531).     Nanda  Pandita  also  proposes  to  bring  in  the 

{z)  F.  MacN.,  4,  7;  1  W.  MucN.,  35,  note:  I  Stni.  H.  L..  146. 

(a)  2  W.  MacN.,  68,  80,  81,  85,  97,  98;  Koonwarre  v.  Damoodhur,  7  S.  D., 
192  (226) ;  Bania«oondrtte  v.  Rajkrishfo,  Sev.,  742  ;  Kalf^e  Pernhad  v.  Bhoirabee, 
2Suth..  180;  AnundChunderv.  Tectoram ,  &  Suth.,  2io  ;  Rukkimv.Kadamath^ 
5  B.  L.  R.,  App.  87. 

(6)  Kanma  v.  Jai  Chandra,  5  S.  D.,  46  (.V)). 

(e)  Kesub  Chunder  v.  BUhiiopevBaud,  S.  D.  of  1860,  ii.,  340;  antf  §  499. 

{d)  Mitakshara,  ii..  5,  §  5,  note. 

[e)  Daya  Bhaga,  xi.,  2,  §  6;  W.  *  B.,  129.  See,  too,  Daya  Bhoga,  xi.,  6,  §  10 
where  Jimuta  Vahana  says  that  Yajnavalkya  uses  the  term  Ootraja  to  exclude 
females  related  as  tapindaa,  and  Smriti  Chandrika,  xi.,  Lallubkai  v.  ManJcvvaV' 
bai,  2  Bom.,  438. 
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sister  on  another  principle  as  being  the  daughter  of  the 
father  (/).  The  reasoning  would  be,  a  man's  own 
daughter  succeeds,  as  bringing  forth  the  daughter's  son. 
It  is  now  settled  that  the  sister's  son — that  is,  the  son  of 
the  father's  daughter — also  succeeds  (§  575).  Therefore 
the  father's  daughter  herself  should  succeed  as  bringing 
him  forth.  The  answer  would  be,  that  a  man's  own 
daughter  succeeds,  both  because  she  is  his  own  oflEspring, 
and  because  she  produces  a  son  who  is  of  such  importance 
to  him,  that  he  is  the  next  male  who  takes  after  his  own 
issue.  Neither  ground  would  apply  to  a  sister.  Not  the 
first  of  course ;  nor  the  second,  because,  although  the 
sister's  son  is  an  heir,  he  only  comes  in  under  the 
Mitakshara  as  a  handhu  after  the  last  of  the  samanodakas. 
Further,  the  fact  that  the  sister's  son  is  an  heir  does  not 
involve  any  assumption  that  his  mother  must  have  been 
an  heir  also.  He  takes  by  his  own  independent  merit, 
not  through  her  (g).  Accordingly  we  find  that  the  son  of 
an  uncle's  daughter  is  an  heir  to  the  nephew,  though  the 
uncle's  daughter  is  not  an  heir  (h)  ;  the  son  of  a  brother's 
daughter  is,  but  the  brother's  daughter  is  not,  an  heir  (i) ; 
the  son  of  a  nephew's  daughter  is,  but  the  nephew's 
daughter  is  not,  an  heir  (A:). 
Adverse  §  585.  The  Weight  of  authority  seems  also  to  be  against 

the  sister's  claim.  The  opinions  of  both  the  MacNaghtens, 
of  Mr.  Colebrooke,  Mr.  Sutherland,  and  Sir  Thomas 
Strange,  were  opposed  to  her  claim  ;  and  a  futwah  by  a 
Madras  pundit  to  the  same  effect  is  cited  by  the  latter 
author  (I) .  In  1858,  a  case  came  before  the  Madras  Sudder 
Court,  in  which  a  sister  claimed  as  heir  to  her  brother, 

(/)  Mitakshara,  ii.,  5,  §  ^«  note. 

Ig)  See  per  Holloway^  J.,  Chelikani  v.  Suraneni^  6  Mad.  H.  C,  288;  ptr 
curiam^  iH  Mad.,  p.  422. 

(h)  Guru  V.  Anand,  5  B.  L.  R.,  16;  S.  C,  lo  Suth.  (F.  B.),  49;  Goaatn  v. 
Mt.  KithenmuriTiee,  6  8.  D.,  77  (90). 

(i)  Gobind  v.  Moheah,  15  B.  L.  R.,  36;  S.  C.  23  Suth.,  117;  Jogmurut  v. 
Seetulpersaudf  Sev.,  483. 

(k)  Kashee  Mohun  V .  Bajgobind,  24  Sath.,  229;  Radha  Peares  v.  Doorga 
Moneej  6  Suth.,  181. 

{I)  1  Stra.  H.  L.,  146;  2  StrA.  H.  L.,  243—246;  P.  MaoN.,4,  7;  1  W.  BlacN., 
86,  n.    See  per  HoUoway,  J.,  Chelikani  v.  Suraneni^  6  Mad.  H.  C,  288. 
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relying  on  the  texts  of  Manu  and  the  authority  of  Nanda 
P audita  and  Balamhhatta.  The  Court  said  :  **  The  Judges 
of  the  Sudder  Udalut,  while  admitting  that  the  arguments 
of  the  special  appellant  have  much  force,  and  that  the 
texts  relative  to  division  after  reunion  show  that  under 
such  circumstances  a  sister  has  a  right  of  inheritance, 
from  which  a  presumption  might  perhaps  be  drawn  that 
the  spirit  of  the  law  may  possibly  not  have  originally 
contemplated  the  exclusion  which  now  prevails,  are 
of  opinion  that  the  law  is  not  only  too  ill-defined  to 
admit  of  such  construction,  in  opposition  to  existing 
usage,  but  must  even,  if  speaking  more  clearly,  be 
regarded  as  obsolete  and  virtually  changed,  and  modi- 
fied by  practice  prevailing  beyond  memory,  and  acquiesced 
in  by  all  parties  concerned  "  (w).  The  same  claim  was  set 
up,  with  the  same  arguments  and  the  same  result,  before 
the  High  Court  of  Bengal  in  1863,  in  a  case  governed  by 
Mitakshara,  law.  The  Court,  after  referring  to  Manu, 
IX,  ^  187,  217,  Mitakshara  II,  4  and  5,  1  Stra.  H.  L., 
146  ;  1  W.  MacN.,  35,  and  a  Bengal  case,  proceed  to 
say  :  **  On  the  whole,  then,  we  are  clearly  of  opinion  that 
the  Vayavastha  of  the  pundit  cannot  be  set  up  success- 
fully against  the  text  of  the  Mitakshara,  or  the  general 
principles  of  Hindu  law,  which  excludes  sisters,  or  against 
the  marked  omission  from  our  precedents  of  any  decision 
in  favour  of  such  a  claim,  for  more  than  sixty  years  *'  (w). 
This  opinion  was  reiterated  by  the  Bengal  High  Court 
after  a  fresh  discussion  of  the  authorities  in  1882  (o).  The 
same  decision  was  given  in  1880  by  the  Allahabad  High 
Court,  also  in  a  case  under  Mitakshara  law,  the  Court 
referring  to  a  previous  ruling  which  laid  down  that,  accord-  \ 
ing  to  Mitakshara  law,  none  but  females  expressly  named  ) 
can  inherit  (p). 
In  the  Punjab,  among  the  Sikh  Jats,  the  sister  is  also  sister's  n^t 

m)  Chinnasamien  v.  Koottoor,  Mad.  Dec.  of  1858,  175. 
n)  Qvmian  v.  Srikant^  Sev.,  460. 
\o)  JuUessur  v.  Uggur  Boy,  9  Cal.,  726. 
')  Jagat  Narain  v.  SheoaaSt  5  All.,  811. 
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excluded  by  long-established  and  recorded  usage,  which 
was  affirmed  by  express  decision  in  1870  (q). 

The  title  of  a  sister  was  raised  for  the  first  time  on 
appeal  to  the  Privy  Council  in  a  case  from  the  North- 
West  Provinces  in  1871,  but  the  Judicial  Comroitt^ 
refused  to  enter  upon  the  question  (r)  ;  it  was  also  referred 
to,  but  without  any  expression  of  opinion,  by  the  Com- 
mittee in  1876  (5). 

§  536.  On  the  other  hand,  a  sister  was  for  the  firs; 
time  decided  to  be  an  heir  to  her  brother  in  a  case  m 
the  Madras  High  Court  (t).  Property  had  devolved  on  a 
son,  upon  whose  death  it  was  taken  by  his  mother.  She 
alienated  portions  of  it  to  strangers,  and  then  died.  The 
plaintiff,  who  was  one  of  three  sisters,  sued  to  set  aside 
the  alienations.  These  were  admittedly  invalid  beyond 
the  life  of  the  mother.  The  only  question,  therefore, 
was,  whether  the  sister  had  any  title  which  would  support 
her  suit.  The  Court  held  that  she  had.  They  first 
declared  that  she  was  not  a  sapinda,  setting  aside  the 
construction  put  upon  the  word  "  brethren  "  by  Balam- 
hhatta.  They  then  proceeded  to  say  :  "  Whether  the 
sister  is  entitled  to  succeed  as  a  relative  of  deceased  more 
remote  than  a  sapinda  is  another  question.  Since  the 
decision  of  the  Judicial  Committee  in  Gridhari  r.  The 
Government  of  Bengal  (w),  the  High  Court  of  Madras, 
following  that  decision,  and  the  decision  of  the  High  Court 
of  Bengal  in  Amrita  v,  Lakhinarayan  (v),  of  which  the 
Judicial  Committee  approved,  have  held  (w)  that  a  sister's 
son  is  entitled  to  succeed  as  a  bandhu,  and  that  the  text 
and  Commentary  in  Chap.  II,  sect.  6,  of  the  Mitakshara 
do  not  restrict  the  limit  of  bnndhtis  to  the  cognate 
kindred  there  mentioned,  but  are  to  be  read  as  merely 
offering  illustrations  of  the  degree  of  bandhus  in  their  order 

Iq)  Punjab  Cuetoms,  17.  ' 

(r)  Kooer  Goolab  v.  Bao  Kurun,  14  M.  1.  A.,  176 ;  H.  C,  10  B.  1j.  R.,  19. 
(s)  V^Jlanki  v.  Venkata  Rama,  4  I.  A.,  1,  8;  S.  C,  1  Mad.,  174:  S.  C.,96 
Suth.,  21. 
(0  Kntti  Ammal  v.  Badakrittna,  8  Mad.  H.  C,  88. 

(u\  12  M.I.  A..  448;  S.  C,  1  B.  L.  R.  (P.  C),  44;  S.  C,  lOSuth.  (P.  CA«2. 
(v)  2  B.  L.  R.  (P.  B.),  28;  S.  (J.,  10  Suth.  (F.  B.),  76. 
(w)  Chelikani  v.  Suraneni,  6  Mad.  H.  C,  278. 
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of  succession.     In  sect.  3  of  Chap.  II  of  the  Mitakshara, 
sect.  4,    it    is    said :  *  Nor    is    the    claim    in    virtue   of 
propinquity  restricted  to  kinsmen  allied  by  funeral  obla- 
tions, but,  on   the  contrary,  it   appears  from  this  very 
text  (x)  that  the  rule  of  propinquity  is  effectual  without 
any  exception    in    the    case  of  (samanodakas)    kindred 
connected  by  oblations  of  water,  as  well  as  other  relations, 
where  they  appear  to  have  a  claim  on  the  succession.* 
And  it  is  afterwards  said  in  sect.  7  :  '  If  there  be  no 
relatives  of  the  deceased,  the  preceptor,  etc.,  according  to 
the  text  of  Apastamba,  "  If  there  be  no  male  issue,  the 
nearest  kinsman  inherits,  or  in  default  of  kindred,  the 
preceptor.'*  '     It  follows  from  the  above,  not  only  that,  in 
regard  to  cognates,  is  there  no  intention  expressed  in  the  law 
or  to  be  inferred  from  it,  of  limiting  the  right  of  inheritance 
to  certain  specified  relationships  of  that  nature,  but  that, 
in  regard  to  other  relationships  also,  there  is  free  admission 
in  the   order  of   succession,    prescribed  by  law  for  the 
several  classes  ;  and  that  all  relatives,  however  remote, 
must  be   exhausted,  before  the  estate  can  fall  to  persons 
who  have  no  connection  with  the  family.     In  this  view, 
plaintiff  must  be  regarded  as  a  relative  entitled  to  succeed 
on  an  equal  footing  with  her  sisters,  who  are  relatives  of 
the  same  degree.** 

§  537.  This  decision  will,  of  course,  settle  the  law  in  Madras  decision 
Madras  unless  reversed.     But  as  it  will  not  be  a  binding  j 
authority  upon  Mitakshara  law  in  other  parts  of  India,  it  | 
may  be  as  well  to  examine  its  reasoning   more  closely. 
The  three  cases  quoted  have,  of  course,    no  application. 
They  merely  decide  that  male  relations,  who  come  within 
the  definition  of  a  bandhu  in  the   Mitakshara  (y)  are  not 
excluded  from  the  mere  fact  that  they  are  not  specifically 
enumerated  in  ihe  next  section.     But  if  that  definition 
means,  as  those  cases  held  that  it  did  mean,  a  person 
connected  by  funeral  oblations  with  the  deceased,  then  a 


lisoassed 


(j)  Manu,  ix.,  §  187. 

{y)  Mitakshara,  ii.,  5,  §  3. 
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sister  does  not  come  within  the  definition,  not  being 
"connected  by  funeral  oblations"  (z).  It  is  also  to  be 
remarked  that  the  enumeration  in  Mitakshara,  II,  6. 
though  not  exhaustive  as  to  the  individuals,  includes  none 
but  males,  and  is,  therefore,  strong  evidence  that  none  but 
males  were  supposed  capable  of  satisfying  the  definition. 
And  the  cases  cited  show  that  none  but  males  could 
satisfy  the  definition,  as  there  understood.  The  judgment, 
however,  goes  on  to  cite  two  texts  as  showing  (apparently) 
that  other  relatives  who  are  neither  gentiles  nor  bandhus 
may  inherit  by  virtue  of  mere  propinquity.  In  the  first 
passage  (a),  Vijnanesvara  is  weighing  the  comparative 
merits  of  the  father  and  the  mother,  both  of  whom  are 
gotraja-sapindas.  He  decides  in'  favour  of  the  latter  on 
the  ground  of  propinquity,  and  proceeds,  in  the  text  cited 
by  the  High  Court,  to  remark  that  this  principle  of 
propinquity  applies  not  only  to  sapindas,  but  to  samanch 
dakas,  "  as  well  as  other  relatives,  when  they  appear  to 
have  a  claim  to  the  succession.  *'  That  is  to  say,  given  a 
rivalry  between  two  persons,  both  entitled  to  inherit,  the 
one  who  is  nearest  in  blood  shall  take.  The  text  does  not 
attempt  to  lay  down  who  have  a  claim  to  succession. 
On  the  contrary,  it  seems  to  assume  that  there  may  be 
relatives  who  would  not  **  appear  to  have  a  claim  to  the 
succession.  **  It  does  not  define  the  class  of  heirs — that, 
as  will  be  shown  immediately,  had  been  done  already — 

{z)  According  to  the  Dharma  Sindhu  Sara  of  Kasinatha,  a  work  of  Uic 
highest  Huthority  in  the  Benares  School,  among  the  persons  who  are  compet«'Dt 
to  perform  the  funeral  rites  to  a  deceased  kinsman  it  is  stated  that,  "ou  failure 
of  the  daughter,  and  the  nephew,  the  father,  the  mother,  the  daughter* in-bn 
and  the  sister  claim  the  right  in  succession.  In  case  there  are  both  ut«Tine  and 
etep-sisters,  the  same  rules  apply  to  them  as  to  ut<»riiie  and  step  brothe»>  Ob 
failure  of  sisters  their  sons  are  entitled  to  this  right."  Raj.  Sarvadhikuri,  111. 
This  right  to  perform  ceremonies  certainly  does  not  carry  with  it  any  right 
under  iSanares  law  to  inherit.  See  as  to  a  daught«r-in-law,  ante  §  529  and  as  to 
a  sister,  ante  %  536.  Mr.  Rajkumar  Sarvadhikari,  after  pointing  out  that  th^ 
views  of  Halambhatta  and  Nanda  Pandita  in  favour  of  a  sister  have  met  with  no 
acceptance,  says  (p.  665):  "According  to  the  doctrines  of  the  Benares  School, 
then,  the  married  and  unmarried  daughters  of  gotraja-sapindai  are  not  entitled 
to  inherit."  The  funeral  rites,  which  these  females  are  competent  to  perfonn, 
are  only  the  ekoddUhta  or  funeral  ceremonies  of  the  individual,  ending  with  the 
first  year's  anniversary  rites.  They  are  not  competent  to  perform  the  porroM 
rites,  which  are  the  most  important  of  all,  and  upon  the  punctual  ob^^rraiice 
of  which  the  peace  of  the  disembodied  spirit  depends  (Raj.  Sar\-adhikari. 
860,  84,  74). 

(a)  MiUknhara,  ii..  3,  §  3,  4. 
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but  lays  down  a  rule  by  which  one  member  of  the  class  is 
to  be  preferred  to  another.  The  word  which  is  translated 
by  Mr.  Colebrooke  "  as  well  as  other  relatives  "  is  simply 
adi  appended  to  samanodakas,  and  means  the  like,  or  et 
cetera  (b).  It  would  be  contrary  to  the  ordinary  principles 
of  construction  to  interpret  such  a  word  as  introducing  a 
completely  different  genus.  The  next  text  proves  exactly 
the  opposite  of  what  it  is  cited  for  by  the  High  Court. 
To  understand  it  we  must  go  back  a  little.  The  first 
seven  sections  of  the  Mitakshara,  Chap.  II,  are  merely  a 
commentary  on  the  text  of  Yajnavalkya  (c).  "  The  wife, 
and  the  daughters  also,  both  parents,  brothers  likewise 
and  their  sons,  gentiles,  cognates  (d)y  a  pupil  and  a  fellow  Madnw  decision 
student ;  on  failure  of  the  first  among  these,  the  next  in  ^^^^'^^^^d- 
order  is  indeed  heir  to  the  estate  of  one  who  departed 
for  heaven,  leaving  no  male  issue.  This  rule  extends  to 
all  (persons  and)  classes.  '*  This  text  recognizes  no 
relatives  coming  after  nephews  who  are  not  either  gentiles 
(gotraja)  or  bandhus.  Sections  1 — 4  treat  of  relations 
up  to  and  including  nephews.  Section  5,  §  1  defines 
gotraja,  and  §  3  defines  bandhus.  The  remainder  of 
section  5  illustrates  the  succession  of  gentiles  or  gotrajas. 
Section  6  illustrates  the  succession  of  bandhxis.  It  is  now 
settled  that  these  illustrations  are  not  exhaustive,  but  that 
anyone  who  comes  within  the  definition  may  inherit 
(§  512).  Then  comes  §  7,  which  treats  of  the  succession 
of  those  who  are  not  relatives  at  all.  It  commences  :  **  If 
there  be  no  relations  of  the  deceased,  the  preceptor,  or  on 
failure  of  him  the  pupil,  inherits,  by  the  text  of  Apastamba  : 
'  If  there  be  no  male  issue,  the  nearest  kinsiidan  inherits, 
or  in  default  of  kindred,  the  preceptor,  or,  failing  him,  the 
disciple.*  '*  The  Court  infers  from  this  **  that  in  regard  to 
other  relationships  also  '*  (meaning,  apparently,  relation- 
ships which  do  not  come  under  the  head  of  cognates) 
"  there  is  free  admittance  to  the  inheritance  in  the  order 

lb)  See  as  to  the  use  of  this  adi,  Burneli's  Preface  to  Varadnija. 
[e)  Yajnavalkya,  ii.,  §  135;  cited  Mitakshara,  ii.,  1,  §  2. 
{d)  Bandhn,  see  Goldstiicker,  26. 
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of  succession  prescribed  by  law  for  the  several  classes,  and 
that  all  relatives,  however  remote,  must  be  exhausted 
before  the  estate  can  .all  to  persons  who  have  no  con- 
nection with  the  family.  *'  That  is  to  say,  the  Court 
seems  to  think  that  the  words,  "  If  there  be  no  relations 
of  the  deceased, "  let  in  a  new  class  of  relations,  who  are 
neither  gentiles  nor  cognates,  but  who  are  connected  with 
the  deceased  by  propinquity.  It  would  be  rather  remark- 
able if  a  section,  which  is  devoted  to  strangers,  should 
have  this  efifect,  and  should,  by  a  side  wind  as  it  were, 
bring  in  an  entirely  new  set  of  heirs,  who  are  not  defined, 
and  of  whose  very  existence  there  is  no  previous  hint. 
But  the  fact  is  that  the  word  which  Mr.  Colebrooke  has 
translated  "  relations  "  is  bandhu  {e).  This  makes  every- 
thing consistent.  Section  5  treats  of  gotrajas.  Section  6 
treats  of  bandhus.  Section  7  of  those  who  come  in  when 
there  is  no  bandhu.  There  is  no  third  class  of  persons 
who,  being  neither  gotraja  nor  bandhu,  are  still  relations. 
In  the  passage  of  Apastamba,  the  word  translated  kinsman 
and  kindred  is  sapinda  (/).  Apastamba  does  not  appear 
to  recognize  bandhus  at  all. 
Heinhipof  §  538.  It  Certainly  seems  to   me,    with  the  greatest 

Sdered?^  possible  respect  for  the  learned  Judges  of  the   Madras 

High  Court,  that  their  decision  cannot  be  supported  upon 
the  grounds  upon  which  they  have  put  it.     Whenever  the 
question  arises  again,  it  will  probably  be  found  that  the 
claim  of  the  sister  can  only  be  made  out,  either  upon  the 
I    principle  on  which  she  is  let  in  by  Nilahantha  and  his 
!    followers,  that  is,  as  a  sapinda,  or  by  excluding  from  the 
^  !    definition  of  bandhu  all  reference  to  funeral  oblations,  and 
taking  it  simply  as  denoting  persons  connected  by  affinity 
(§  512).     The  former  position  has  been  denied  to  her  by 
the  Judicial  Committee,  and  by  the  Madras  High  Court  (g) . 
Whatever  may  have  been  the  original  meaning  of  the  text 

(e)  Goldstiicker,  26;  per  curiam^  16  Cal.,  p.  879. 
(/)  Avantamha^  ii.,  H,  §  2. 

(g)  Thakoorain   v.  Mohvv,   U   M    I.  A.,  402;  S.  C,  7  Suth.  (P.   C  ),  26 
Kuttiammal  v.  Eaciakristna,  8  Mad.  H.  C  ,  92. 
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of  Manu  (IX,  §  187),  **  To  the  nearest  sapinda  the  in- 
heritance belongs,  **  the  text  must  now  be  read  with  that 
of  Yajnavalkya,  and  the  commentary  of  the  Mitakshara, 
which  show  that  sapinda,  as  opposed  to  handhu,  means 
one  of  the  same  family,  and  not  a  person  removed  from  it 
by  marriage  (  §  510).  On  the  other  hand,  if  the  idea  of 
funeral  offerings  is  excluded  from  the  definition  of  a 
bandhu,  a  sister  would  certainly  come  within  it.  But 
then  we  should  have  to  consider  the  whole  framework  of 
the  Mitakshara,  as  understood  and  acted  upon  in  Southern 
India  (h)  which  recognizes  no  females  who  are  not 
denoted  by  special  texts.  To  admit  a  sister  as  an  heir  at 
this  time  of  day  appears  to  be  the  very  com*se  to  which 
their  Lordships  of  the  Judicial  Committee  say  they  have 
**  an  insuperable  objection,  '*  viz,,  "  by  a  decision  founded 
on  a  new  construction  of  the  words  of  the  Mitakshara,  to 
run  counter  to  that  which  appears  to  them  to  be  the 
current  of  modern  authority  **  (i). 

§  539.  The  case  of  Kutti  Ammal  v.  Bac/aftnsA^ia,  as  Later  Madraa 
well  as  the  above  observations  upon  it,  were  very  fully  ®*^*^*°^' 
considered  by  the  Madras  High  Court  in  a  later  case  {k), 
where  a  conflict  arose  between  a  sister  and  a  sister*s 
son,  each  claiming  as  heir  to  the  deceased.  It  was  not 
necessary  to  decide  whether  a  sister  could  be  heir  to  her 
brother,  since,  assuming  that  she  could  be,  the  Court  was 
of  opinion  that  the  male  claimant  was  a  preferential  heir. 
Had  it  been  necessary  to  decide  the  point,  the  Court 
intimated  that  the  criticism  in  the  previous  sections  would 
have  induced  them  to  remit  the  point  for  decision  to  a 
Full  Bench.  They,  however,  suggested  that  the  decision 
was    right,    on  the   ground    that  the  term  bhinnagotra 

(h)  These  qualifying  words  are  ivdded  with  referenco  to  the  view  taken  of  the 
liieriil  language  on  the  Mitakshara  by  the  High  Court  of  Bombay  in  Lallubhai 
V.  Mankuvarbai,  2  Bom.,  888:  ante  ^  529.  The  Judges  seom  to  admit  that 
their  interpretation  of  the  Mitak.'haia  is  either  not  accepted  in  Madras,  or  is 
over-ruled  by  the  countervailing  authority  of  the  Smriti  Chandrika ;  supra. 
2  Bora.,  at  pp.  818,  338;  2  I.  A,  280. 

(i)  Supra,  11  M.  I.  A.,  40o;  Kooer  Goolab  v.  Eao  Kuntn,  14  M.  I.  A.,  196 ; 
S.  C,  10  B.  L.  R.,  1  ;  Chofay  v.  Chvnno,  6  I.  A.,  32;  S.  C,  4  Cal.,  744. 

{k)  Lakshmati ammal  v.  Tiruvengada  MudaH,  6  Mad.,  241. 
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sapinda,  as  used  by  Vijnanesvara,  meant  no  more  than  a 
person  connected  by  consanguinity,  but  belonging   to  a 
different  family,  either  by  birth  or  by  marriage.     They 
seemed  disposed  to  doubt  whether  the  Mitakshara  had 
accepted  the  doctrine  that  females  could  only   inherit 
under  an  express  text,  and  they  appeared  to  accept  the 
authority  of  Sancha  and  Lichita  as  supplying  such  a  text  if 
one  were  necessary.     Such  a  view  is  of  course  thoroughly 
intelligible  and  arguable,  and  is  probably  the   line    that 
would  be  followed  with  most  chance  of  success  if  the  case 
came  before  the  final  Court  of  Appeal.     The  principle  so 
laid  down  has  been  followed  by  the  Madras  Court  in  later 
cases,  where  they  have  held  that  a  father's  sister,  and  a 
son's  daughter,  a  daughter's  daughter,  a  sister's  daughter, 
and  a  brother's  daughter,  were  within  the  line  of  possible 
heirs  under  the  Mitakshara,  although  they  would  be  post- 
poned to  male  heirs  more  remotely  connected  with  the 
deceased  owner  (I).     It  would  be  urged  in  reply  with  much 
force  that  every  other  Court  which  professes  to  administer 
the  Mitakshara  law  has  come  to  a  different  conclusion, 
that    the  Madras    decisions  are    opposed  to   usage  and 
authority  in  that  Presidency,  and  that  in  Bombay,  where 
a  sister's  right  is  undoubted,  it  is  rested,  not  upon  any 
conclusions  derivable  from  the  Mitakshara,  but  upon  long 
custom  and  the  express  authority  of  the  Mayukha. 

^      Even  in  Madras  a  step-sister  is  not  an  heir  (m). 


(/)  Narasimma  v.  Mangamtnal,  13  MjkI.,  10;  NaUauim  v.  Pounal,  14  Mad.. 
149;  Chill naunnal  \ .  Venkatachella,  15  Mnd.,  49.1;  liamoppa  w  Arumugath, 
17  Mad.,  1^2;  Sinidrammal  v.  Hongasami,  18  Mnd..  p.  198;  Venkafaavhra- 
tnaniam  v.  Thayaramynal,  21  Mad.,  i'68. 
(/«)  Kumara  Velicy.  Ftrflno,  5  Mad.,  29. 
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CHAPTEK  XVIII. 

INHERITANCE. 

Order  of  Succession. 

§  540.  We  now  proceed  to  examine  the  order  of 
succession  under  Hindu  law,  always  remembering  that  it 
only  applies  to  estates  held  in  severalty,  unless  in  cases 
governed  by  Bengal  law,  where  quasi-severalty  is  the 
normal  condition  of  each  sharer  (§  498).  Each  of  the 
successive  classes  takes  in  default  of  the  preceding.  If  the 
estate  has  once  vested  in  any  male  he  becomes  a  fresh 
stock,  and  on  his  death  the  descent  is  governed  by  the  law 
of  survivorship  or  of  inheritance,  according  as  he  has  left 
undivided  coparceners  or  not.  Where  the  estate  has 
vested  in  a  female,  or  in  any  number  of  females  in 
succession  to  each  other,  on  the  death  of  the  last  descent 
is  again  traced  from  the  last  male  holder,  unless  in  certain 
cases  under  Bombay  law,  hereafter  discussed  (§  609). 

Issue. — If  a  man  has  become  divided  from  his  sons,  issue 
and  subsequently  has  one  or  more  sons  born,  he  or  they 
take  his  property  exclusively  (S  472).  If  he  is  undivided 
from  them,  his  property  passes  to  the  whole  of  his  male 
issue,  which  term  includes  his  legitimate  sons,  grandsons, 
and  great-grandsons  (a).  All  of  these  take  at  once  as  a 
single  heir,  either  directly  or  bv  way  of  representation. 
Suppose,  for  instance,  a  man  has  had  three  sons,  and  dies 
leaving  his  eldest  son  A,  and  B  the  son  of  A  ;  two  grand- 
sons, C^  and  C",  by  his  second  son,  and  three  great-grand- 
sons, DS  D'^,  and  D^,  by  his  third  son  ;  A  takes  for  himself 
and  B,  C^  and  C^  take  for  themselves,  and  DS  D^,  and  D^  take  simui 

toneously. 

{a)  Br.udhayana,  i.,  6,  11,  §  9;  Mnnu,  ix.,  §  187  186 ;  Mitakshara,  i.,  1,  §  8  ;  ii., 
8,  §  i ;  Apararkft  cited  Sarvadhikari,  640,  9  Cal.,  320;  Daya  Bhaga,  iii.,  1,  §  18 ; 
xi.,  1,  §81— 34;  V.  May.,  iv.,  4,  §  20-22;  Viramit.,  p.  164,  §  11;  Vivada 
Chintamani, 296|oer curiam^ Butcheputty  v.  Rajunder, 2 M.  I.  A.,  156 ;  Bhyah 
Bam  V.  Bhyan  tfgur,  13  M.  I.  A.,  378;  8.  C,  14  Sutb.  (P.  C),  1. 
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take  for  themselves,  and  these  three  lines  all  take  at  once, 
and  not  in  succession  to  each  other.  The  mode  in  which 
they  take  inter  se,  and  the  nature  of  the  interests  which 
they  take,  have  been  discussed  already  (6).  This  seems 
to  be  an  exception  to  the  general  rule,  that  among  heirs 
of  diflferent  degrees,  the  nearer  always  excludes  the  more 
remote  (c).  It  really  is  no  exception.  It  is  merely  an 
illustration  of  the  rule  that  property,  which  is  held  as 
separate  in  one  generation,  always  becomes  joint  in  the 
next  generation  (§  268).  If  it  is  held  by  a  father  who  is 
himself  the  head  of  a  coparcenary,  it  passes  at  his  death 
to  the  whole  coparcenary,  and  not  to  any  single  member 
of  it,  all  of  them  having  under  the  Mitakshara  equal  rights 
by  birth.  This  rule  was  illustrated  lately  in  the  following 
case.  A  grandson  sued  his  grandfather  and  uncles  for  a 
partition.  He  obtained  a  decree  as  to  all  the  joint  pro- 
perty, but  failed  as  to  part  which  was  held  to  be  the 
separate  property  of  the  grandfather.  On  the  death  of 
the  grandfather  he  brought  a  fresh  suit  for  a  share  of  this, 
contending  that  by  descent  it  had  become  joint  property. 
This  was  perfectly  true,  but  the  answer  to  the  plaintiff 
was  that  he  was  no  longer  a  member  of  the  coparcenary. 
On  the  grandfather's  death,  his  interest  in  the  joint 
property  passed  to  the  remaining  coparceners  by  survi- 
vorship. His  own  separate  property  passed  to  his  united 
sons  as  heirs,  and  in  their  hands  became  an  addition  to  the 
joint  property,  in  which  the  divided  grandson  had  no 
interest  (d).  The  T)aya  Bhaga  puts  forward  the  same 
Right  of  issue,  view  from  its  religious  aspect.  According  to  it,  the  son, 
grandson,  and  great-grandson,  all  present  religious  offer- 
ings to  the  deceased,  and  all  with  equal  efficacy.  There 
is,  therefore,  no  reason  why  one  should  be  preferred  to 
the  other.  But  as  the  grandson  presents  no  offerings 
while  his  own  father  is  alive,  B  does  not  take  directly,  but 
C  and  D  do  (e), 

ib)  See  ante  §  271.  (c)  Khcttur  v.  Poonw,  15  Sath.,  482. 

{d)  Fakirappa  v.  Yellappa,  22  Bom.,  101. 
{e)  Daya  Bhaga,  iii  ,  1,  §  18,  19. 
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§  541.  Property  which  is  in  its  nature  impartible,  as  a  Primogeniture. 
Raj  or  ancient  Zemindary,  can,  of  course,  only  descend  to 
one  of  the  issue  ;  which  that  one  is  to  be  will  depend  upon 
the  custom  of  the  family  (§  54).  In  general,  such  estates 
descend  by  the  law  of  primogeniture  (/).  In  that  case 
the  eldest  son  is  the  son  who  was  born  first,  not  the  first- 
born son  of  a  senior,  or  even  of  the  first  married,  wife  (g), 
unless  in  families  where  by  custom  the  sons  take  rank 
according  to  the  seniority  of  their  mothers  (A).  The 
opinion  that  in  all  cases  the  son  bom  of  the  first  married 
wife,  or  puttabi  stri,  takes  precedence  over  an  elder  son  by 
a  junior  wife,  is  certainly  very  prevalent  in  Hindu  society. 
It  has  been  discussed  in  three  cases  before  the  Privy 
Council.  In  neither  of  the  first  two  cases  was  it  necessary 
to  decide  it,  and  in  the  later  of  the  two  cases  their 
Lordships  seemed  to  throw  much  discredit  upon  the 
existence  of  such  a  rule  as  a  matter  of  Hindu  law,  apart 
from  special  custom  (i).  Finally  in  1901,  and  after  an 
examination  of  all  the  authorities,  it  was  decided  by  the 
Committee  that  the  fact  that  an  after-born  son  was  the 
offspring  of  the  puttabi  stri  was  not  an  exception  to  the 
general  rule  that  sons  take  by  priority  of  birth  (k),  A 
further  question,  which  was  left  undecided  by  the  Privy 
Council,  related  to  the  precedence  between  sons  arising  sons  by  mother 
from  the  fact  that  their  mothers  were  of  a  different  class  oiassf ^"'*' 
or  caste.  The  latter  ground  of  precedence  can,  appa- 
rently, never  arise,  as  marriages  between  persons  of 
different  caste  are  long  since  obsolete  (§  89)  and  a  son 

(/)  This  presamption  of  course  may  be  displaced  by  evidence  showing'  that 
some  other  rule  prevailed,  such  us  selection  of  the  successor  lahri  Sivyh  v. 
Baldeo  Singh,  11  I.  A.,  135;  Achat  Ram  v  Udai  Pertab,  11  I  A..  61;  Moheak 
Chunderv.  Satrughan,  29  I.  A.,  62;  S.  C,  29  Cal.,  848;  Sardar  Muhammad 
V.  Inawab  Ghiilam,  80  I.  A.,  190;  8.  C,  30  Cal.,  843. 

ig)  Manu,  ix..  §  125,  126;  Bnghonath  v.  Hurrehur,  7  S.  D.,  126  (146); 
Bhvjangrav  v.  Malojirav,  5  Bom.  H.  C.  (A.  C.  J.),  161;  Ramalakahmi  v. 
Sivanantha,  11  M.  I.  A.,  570 ;  S.  C,  12  B.  L.  R.,  396 ;  S.  C,  17  Suth.,  558 ;  Pedda 
Ramappa  v.  Bangari,  8  I.  A.,  1 ;  S.  C,  2  Mad.,  286.  See  as  to  the  old  law, 
ante  §  92. 

[h)  Ramasami  Kamayya  v.  Sundaralingaaami,  17  Mad.,  422;  affd.  26 
I.  A,  56;  S.  C,  22  Mad.,  515. 

(i)  Per  curiam,  17  Mad.,  p.  438 ;  6  Bom.  (A.  C.  J.),  p.  168;  14  M.  I.  A., 
p.  593;  81.  A.,  p.  7. 

(*)  Jagdish  Bahadur  v.  Sheo  Pertab,  28  I.  A.,  100;  S.  C,  23  All.,  369. 
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born  of  such  a  marriage  would  be  illegitimate.  There 
may,  however,  be  lawful  marriages  between  persons  of 
different  classes  within  the  same  caste,  and  many  of  such 
classes  are  distinctly  inferior  to  others.  In  Madras  a 
contest  arose  between  the  sons  of  two  mothers,  neither  of 
whom  was  the  first  married  wife  of  the  Zemindar.  The 
younger  of  the  two  sons  was  born  from  a  wife  who  was 
senior  in  date  of  marriage  to  the  mother  of  the  elder  son. 
The  High  Court  decided  in  favour  of  the  younger  son  on 
the  ground  that  his  mother  was  of  a  superior  class  to  the 
other  wife.  The  former  was  the  daughter  of  a  Zemindar, 
while  the  latter  was  the  daughter  of  a  ryot.  In  addition 
to  this  social  difference,  the  mother  of  the  elder  son,  by 
reason  of  a  strain  of  illegitimacy  in  her  parents,  was 
considered  to  belong  to  the  Parivara  class  of  Sudras, 
while  the  mother  of  the  younger  son  was  of  the  Kambla 
Tottiyar  class,  which  is  superior  to  the  Parivara.  There 
was  a  further  ground  of  preference  which  was  in  itself 
conclusive,  viz,y  that  both  Courts  found  that  there  was  a 
binding  custom  among  Zemindars  of  the  class  in  question, 
that  sons  took  precedence  according  to  the  date  of  their 
respective  mother's  marriages.  On  appeal  to  the  Privy 
Council  the  decree  of  the  High  Court  was  confirmed, 
solely  on  the  latter  ground,  no  argument  being  allowed 
on  the  former  (Z).  The  judgment  of  the  Madras  High 
Court  was  founded  upon  the  translation  by  Sir  W.  Jones 
of  Manu,  ix.,  §§  122 — 125.  The  first  of  these  slokas  is 
translated  "  A  younger  son  being  born  of  a  first  married 
wife  after  an  elder  had  been  born  of  a  wife  last  married 
but  of  a  lower  class,  it  may  be  a  doubt  in  that  case  how 
the  division  shall  be  made.**  Here  the  words  in  italics 
are  admittedly  a  gloss  ascribed  by  Sir  W.  Jones  to 
CuUuca  Bhatta,  and  of  the  verse  so  translated  the  High 
Court  says  correctly  that  it  raises  a  doubt  which  Manu 
does  not  decide.  According  to  Dr.  Bdhler's  version  the 
verse  runs  as  follows : — "  If  there  be  a  doubt  how  the 

{I)  Sundarcdingasami  v.  Bamasami  Kamayya^  26  I.  A.,  55;  S.  C,  22  Mftd., 
515. 
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-division  shall  be  made,  in  case  the  younger  son  is  born  of 
the  elder,  the  elder  son  of  the  younger  wife,"  then,  etc., 
that  is,  he  proposes  a  problem  in  §  122  which  he  solves 
as  follows  in  §§  123—125  :— 

(1)  If  the  younger  son  is  bom  of  the  first  wife,  he 
receives  one  most  excellent  bull,  the  next  best  falling  to 
the  sons  of  junior  wives. 

(2)  If  the  son  of  the  eldest  wife  is  himself  also  the 
eldest,  then  he  receives  an  extra  allowance  of  fifteen  cows 
and  a  bull. 

(3)  **  Between  sons  born  of  wives  equal  (in  caste) 
(literally  *  like  wives')  (and)  without  (any  other)  distinc- 
tion, no  seniority  in  right  of  the  mothers  exists  :  seniority 
is  declared  to  be  according  to  birth." 

Even  on  this  view  it  would  be  necessary  to  give  some 
naeaning  to  the  words  "  without  distinction."  They  may 
refer  to  a  wife  who  had  been  appointed  to  bear  issue  to 
her  father  (5i  76),  or  to  some  of  those  moral  distinctions  of 
which  the  sages  are  so  fond.  It  is  more  probable  that 
they  refer  to  some  distinction  such  as  the  author  of  the 
gloss  on  §  122  had  in  view  (m).  The  question  would  then 
arise,  what  does  that  gloss  mean  ?  Does  it  mean  a  differ- 
ence of  caste,  or  a  difference  of  classes  within  a  caste  ? 
Apparently  similar  words  are  used  in  §  148,  where  the 
following  slokas  149 — 15G  clearly  show  that  the  word 
indicates  the  four  great  castes,  not  minor  sub-divisions. 

Where  the  contest  is  between  an  adopted  son  and  a  Adopteci  and 
natural-born  son,  their  rights  on  partition  have  been  son. 
already  discussed  (§  168).  Where  the  property  is  impar- 
tible, it  has  been  stated  by  the  High  Court  of  Madras  that 
the  after-born  would  be  preferred  to  the  adopted  son  (n). 
I  know  of  no  case  in  which  the  point  has  required 
decision,  but  it  seems  to  follow  as  a  necessary  inference 

{m)  This  ^losB  was  treated  as  aathoritative  by  the  Judicial  Committee  in 
8  I.  A.,  p.  5.  In  28 1.  A.,  p.  108,  it  was  admitted  that  Sir  William  Jones  was  wrong 
in  attributing  to  Cnlluca  Bhatta  the  words  interpolated  in  the  text  of  Manu.  It 
was  however  considered  that  the  gloss  in  question  had  from  long  acceptance 
acquired  an  independent  anthority  which  could  not  now  be  denied. 

(n)  17  Mad.,  p.  424. 
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from  the  fact  that  on  a  partition  the  natural  son  is   so 
largely  preferred. 
Devoiotion  of  ^  542.  When  the  single  heir  who  is  entitled  to  succeed 

^^JSrty.  to  impartible  property  has  been  ascertained,  the  next 

question  is  as  to  the  line  of  devolution  in  succeeding 
generations. 

So  long  as  the  line  of  the  eldest  son  continued  in  posses- 
sion, the  estate  would  pass  in  that  line  (o).  That  is  to 
say,  on  the  death  of  an  eldest  son,  leaving  sons,  it  would 
pass  to  his  eldest  son  and  not  his  brother.  But  there  is  a 
singular  want  of  authority  as  to  the  rule  to  be  adopted 
where  an  eldest  son,  who  has  never  taken  the  estate,  has 
died,  leaving  younger  brothers,  and  also  sons.  The  point 
has  been  twice  argued  before  the  Privy  Council,  but  in 
neither  case  was  it  necessary  to  decide  the  question.  The 
only  cases  that  I  am  aware  of  in  which  the  point  was 
actually  decided,  were  in  Madras.  The  earlier  cases  arose 
in  the  same  family,  as  will  appear  from  the  following 
pedigree.  It  only  shows  so  much  of  the  relationship  as 
will  render  the  litigation  intelligible. 

Istimrar  Zemindar 
I  dies  in  1809 


A  X 

diesinlhOB  | 

I  r- 

B  Y  dead  Z 

I  I  alive 

C  plaintiff 

leaves  a 

widow  defendant 

Here  it  will  be  seen  that  at  the  death  of  the  Zemindar 
he  left  a  grandson,  B,  by  an  elder  son,  and  a  younger  son 
X.  The  latter  got  possession  of  the  Zemindary,  but  B 
brought  a  suit  against  him,  and  ultimately  recovered 
possession.  There  were  circumstances  in  the  case  which 
might  have  justified  the  decree  on  other  grounds, 
but  on  the  whole  it  must  be  taken  that  the  Provincial 
Court,  which  tried  the  case,  went  on  the  broad  principle 

(o)  See  pediCTee  in  Yenumula  v.  Ramandorat  6  Mad.  H.  C,  93;  Naraganti 
V.  VenkatacTielapati,  4  Mad.,  250. 
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that  the  son  of  a  predeceased  elder  son  was  entitled 
to  the  Zemindary  in  preference  to  a  surviving  younger  son. 
No  appeal  was  preferred  against  the  decree.  The  estate 
then  passed  to  C,  at  whose  death  it  was  claimed  by  the 
plaintiff,  as  son  of  Y,  the  deceased  elder  brother  of  Z. 
The  original  Court  held,  amongst  other  grounds  for  dis-  Primogeniture, 
missing  the  claim,  that  Z  was  a  nearer  heir  than  the 
plaintiff.  This  decision  was  reversed  by  the  Madras  High 
Court,  which  held  that  by  the  ordinary  law  of  primogeni- 
ture, applicable  to  impartible  estates,  the  plaintiff  represent- 
ed the  eldest  line.  It  will  be  seen  that  there  was  an  im- 
portant distinction  between  the  two  disputed  successions. 
In  the  first  case  B  was  the  grandson  of  the  last  male  holder, 
and,  therefore, in  an  ordinary  case  of  succession,  would  have 
as  good  a  claim  as  his  uncle  X  ;  a  son  and  a  grandson  being 
considered  equally  near,  and  equally  efficacious  (§  540). 
But  in  the  second  case  the  plaintiff  was  the  nephew  of  Z, 
and  in  an  ordinary  case  of  collateral  succession  the  nearer 
takes  before  the  more  remote,  as  for  instance,  a  brother 
before  anephew  (ii§  569,  570).  This  was  the  view  submitted 
to  the  Judicial  Committee.  On  the  other  hand  it  was 
argued  that  the  property,  though  impartible,  was  still  joint 
family  property,  and  therefore  passed  by  survivorship,  in 
which  case  Y  was  the  heir  expectant  during  his  life, 
and  at  his  death  his  rights  passed  on  to  the  plaintiff 
who  represented  him.  The  Judicial  Committee,  however, 
found  that  there  had  been  a  partition  of  the  whole  property 
during  the  life  of  B,  under  which  he  took  the  Zemindary 
as  separate  estate.  Consequently,  the  widow  of  C  was  the 
heir,  and  it  was  unnecessary  to  decide  between  the  claims 
of  the  plaintiff  and  Z  {p).  Upon  principle,  it  would  seem 
that,  at  the  death  of  each  holder,  the  estate  wofild  go  to 

(p)  Bunganayakanima  v.  Bamayj,  P.  C,  5th  July,  lb79,  unreported.  T  was 
Coansel  in  the  case,  and  the  facts  are  taken  from  the  record  which  was  before  the 
Privy  Council. — J.  D.  M.  In  the  case  of  Periaaami  v.  Periasami,  6  I.  A.,  61 ; 
S.  <'.,  I  Mad.,  812,  the  same  )x>int  was  argued  but  not  decided.  There  the 
converse  question  arose.  The  Zemindary  had  been  awarded  to  a  person  standing 
in  the  same  position  as  Z,  and  the  widow,  who  was  defendant,  urged  that  the  reu 
heir  was  a  person  who  stood  in  the  same  position  as  thn  plaintiff,  and  whose 
rights  had  not  been  noticed  by  the  High  Court. 
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the  eldest  member  of  the  class  of  persons  who,  at  that  time, 
Tipperah  case,    were  his  nearest  heirs.     If  so,  Z  was  certainly  nearer  to 
C  than  the  plaintiff.     This  seems  to  have  been  the  ground 
of  the  decision   of  the  Judicial    Committee,  in  a  case 
relating  to  the   Tipperah  Kaj,  where  the  question   was, 
Wh<ae  and  half .  whether  an  elder  brother  by  the  half  blood,  or  a  younger 
blood.  brother  by  the  full  blood,  would  be  the  next  heir  to  a  Haj. 

They  were  pressed  with  the  argument  that  on  the  death 
of  the  previous  holder,  who  was  the  father  both  of  the 
deceased  Rajah  and  of  the  claimants,  the  Raj  had  vested 
in  all  the  brothers  jointly,  though  of  course  it  could  only 
be  held  by  one.  If  so,  of  course,  all  the  brothers  were 
equally  near  to  the  father,  and  on  the  death  of  one  it 
would  survive  to  the  eldest.  But  the  Committee  held 
that  in  the  case  of  an  impartible  estate  survivorship  cannot 
exist,  as  being  an  incident  of  joint  ownership,  which  is 
inconsistent  with  the  separate  ownership  of  the  Rajah  (q). 
Therefore,  title  by  survivorship,  where  it  varies  from  the 
ordinary  rule  of  heirship,  cannot,  in  the  absence  of  custom, 
furnish  the  rule  to  ascertain  the  heir  to  a  property  which 
is  solely  owned  and  enjoyed,  and  which  passes  by  inherit- 
ance to  a  single  heir.  Then,  upon  the  double  ground  of 
nearness  of  kin  and  religious  eiScacy,  the  whole  blood 
was  entitled  in  preference  to  the  half  blood  (r)  ;  that  is  to 
say,  they  held  that  nothing  vested  in  any  member  of  the 
family  until  the  death  of  the  last  holder,  and-that  at  his 
death  the  heir  was  the  person  who  was  nearest  to  him. 
Madras  decisions  §  543.  In  a  later  casc,  where  the  succession  to  one  of 
SpSi^'rah'^se.  the  Chittur  Polliems  was  disputed,  the  Madras  High 
Court  followed  its  own  decision  in  Runganayakamma  v. 
Ramaya,  and  refused  to  be  bound  by  the  principle  laid 

{q)  This  is  inconsistent  with  what  was  laid  down  by  the  Committer  in  the 
Shivagunga  case,  9  M.  I.  A.,  539 ;  S.  C,  2  W.  K.  (P.  C),  31 ;  SartaJ  Kuari  v. 
Dearajy  16  I.  A.,  51;  S.  C,  10  All.,  272;  Jogendro  v.  Nityanund,  17  I.  A.» 
12^;  S.  C,  18  Cal.,  151.  But  all  theHe  oases  were  governed  by  Mitakshara  law. 

(r)  Neelkiato  Deb  v.  Beerchunder,  12  M.  I.  A.,  623,  640;  S.  C,  3  B.  L.  R. 
(P.  C),  13;  S.  C,  12  Suth.  (P.  C),  21.  The  whole  claim  by  surnvorship  was, 
independently  of  custom  on  which  th^  case  was  really  decided,  inapnlicable. 
The  Tipperah  Raj  was  governed  by  the  Daya  Bhaga  law,  which  does  not 
recognise  survivorship  as  determining  the  devolution  of  property.  See  per 
curiam t  17  Mad.,  p.  330. 
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down  in  the  Tipperah  case.     The  state  of  the  family  is 
shown   by    the  diagram.     On    the    death   of   a    distant 

4th  Palaiyagar 


1 

kuppi, 

1  , 

A 

! 

9th  Palaiyagar 

Gopal, 
plaintiff 

B 

1 

10th  Palaiyagar 
leaves  widow 

Venkatachalapati , 

Acharama, 

11th  Palaiyagar, 

plaintiff 

defendant 

collateral  relation,  Kuppi  succeeded  as  9th  Palaiyagar  by 
an  arrangement  with  his  elder  brother  A.  The  High 
Court  found  that  the  efifect  of  this  arrangement  was,  that 
the  elder  consented  to  resign  his  immediate  right  of 
succession  and  that  of  his  descendants  in  favour  of  Kuppi 
and  his  descendants,  but  that  any  rights  which  A  and 
his  line  might  have  on  failure  of  Kuppi  and  his  line  were 
preserved  intact.  Kuppi  was  succeeded  by  his  son,  who 
died  leaving  no  issue,  a  widow  Achamma,  his  uncle  Gopal, 
and  his  cousin  Venkatachalapati.  The  Government  gave 
the  PoUiem  to  the  last  named  person,  and  he  was  sued  by 
both  the  widow  and  Gopal.  The  claim  of  the  widow  was 
dismissed  on  the  ground  that  the  family  was  undivided, 
and  that  of  Gopal  on  the  ground  that  the  defendant  was 
the  nearest  heir.  The  Court  held  that  the  ruling  in  the 
Tipperah  case  that  co-ownership,  and  therefore  survivor- 
ship, did  not  exist  in  impartible  property,  was  opposed  to 
the  doctrine  of  the  Shivagunga  case,  and  to  the  ordinary 
law  of  Southern  India  and  Benares,  respecting  the  imparti- 
ble property  of  a  joint  family.  They  laid  down  the  canon 
that  "  when  impartible  property  passes  by  survivorship 
from  one  line  to  another,  it  devolves  not  necessarily  on 
the  coparcener  nearest  in  blood,  but  on  the  nearest 
coparcener  of  the  senior  line  '*  (s), 

§  544.  A  somewhat  different  statement  of  the  rule  was  Recent  ormuia 
given  in  a  later  case  before  the  same  Court  {t).     There  °  *^ 

(«)  Naraganti  v.  P'enkatachalapath  i  Mad.,  250,  266;  folld.  by  Muttusami 
AiyaTf  J.,  in  MuUuvadaganadhav.  Periasami,  16  Mad.,  11,  p.  16;  a#<?.,23  I.  A., 
28;  S.  C,  19  Mad.,  461;  Kachi  Kaliyana  v.  Kachi  Yuva,  32  I.  A.,261. 

{t)  Subramanya  Pandya  v.  Siva  Subramaiya,  17  Mad.,  816,  pp.  826—327; 
Kali  Kri$hna  v.  Baghunath  Deb,  81  Cal.,  224. 


Digitized  by 


Google 


740  ORDER  OP    SUCCESSION.  [CHAP.  XVIII, 

the  Zemindar,  who  had  himself  succeeded  as  being  the 
eldest  son  by  a  junior  wife,  died  leaving  a  uterine  brother 
and  two  half-brothers,  one  of  whom  was  the  eldest  of  the 
three.     The  rival  claimants  were  the  uterine  brother  who 
asserted  a  superior  title  by  nearness  of  blood,  and  the  half- 
brother  who  relied  on  seniority.     It  was  admitted  that  the 
Zemindari  was  an  impartible  estate  belonging  to  a  joint 
Hindu  family  constituted  by  its  male  coparceners.     The 
original  Court  found  in  favour  of  the  uterine  brother. 
This  decision  was  reversed  by  the  High  Court.     They 
laid  down  as  governing  the  case   certain  general  princi- 
ples.    "  The  first  of  them  is  that  a  rule  of  decision  in 
regard  to  succession  to  impartible  property  is  to  be  found 
in  the  Mitakshara  law  applicable  to  partible  propeity, 
subject  to  such  modifications  as  naturally  flow  from  the 
character  of  the  property  as  an  impartible  estate.     The 
second  principle  is  that  the  only  modification  which  im- 
partibility  suggests  in  regard  to  the  right  of  succession,  is 
the  existence  of  a  special  rule  for  the  selection  of  a  single 
heir  when  there  are  several  heirs  of  the  same  class,  who 
would  be  entitled  to  succeed  to  the  property  if  it  were 
partible  under  the  general  Hindu  law.    The  third  principle 
is  that,  in  tJkie  absence  of  a  special  custom,  the  rule  of 
primogeniture  furnishes  a  ground  of  preference.  In  deter- 
mining who  the  single  heir  is  accordmg  to  these  principles 
we  have  first  to  ascertain  the  class  of  heirs  who  would  be 
entitled  to  succeed  to  the  property  if  it  were  partible,  regard 
being  had  to  its  nature  as  coparcenary  or  separate  property, 
and  we  have  next  to  select  heir  by  applying  the  special  rule 
indicated  above.**     The  Court  proceeded  to  state  that  if 
the  property  in  question  had  been  separate  property  the 
uterine  would  undoubtedly  have  excluded  the  half-brother. 
But  then  came  in  the  principle  that,  according  to  "  the 
Mitakshara   law   of    succession   as   applied    to   partible 
coparcenary  property,  the  right  of  survivorship  is  men- 
tioned as  a  dominant  right  which  controls  the   rule  of 
succession  applied  to  separate  property.'*     "It  follows 
that  in  case  of  coparcenary  property,  the  doctrine  of 
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survivorship  furnishes  an  additional  rule  whereby  the  class 
of  heirs  has  to  be  found."  "  When  therefore  partible 
property  belongs  to  a  coparcenary  family,  and  when  a 
coparcener  dies  without  male  issue,  leaving  an  uterine 
brother  and  one  half-brother  surviving  him,  the  half- 
brother  is  entitled  to  share  the  property  equally  with  the 
uterine  brother  at  the  time  of  partition,  the  deceased 
brother  being  considered  as  if  he  had  never  been  born,  and 
the  property  being  treated  as  always  vested  in' the  family 
as  a  unit,  and  as  never  absolutely  vested  in  any  one 
coparcener  m  preference  to  another,  how  much  soever  the 
family  may  change  as  to  the  number  of  coparceners 
during  coparcenary.  To  say  therefore  that  nearness  of 
blood  is  a  ground  of  preference  in  such  cases  would  be 
tantamount  to  ignoring  the  pre-existing  coparcenary 
interest  of  half-brothers.  Nearness  of  blood  being  thus 
no  ground  of  preference,  under  the  Mitakshara  law  in  case 
of  disputed  succession  to  coparcenary  property  when  it  is 
partible,  it  is  likewise  no  ground  of  preference  when  such 
property  is  impartible.  It  is  conceded  that  the  Zemindari 
belongs  to  the  coparcenary  family  consisting  of  all  the 
brothers  of  the  propositus^  and  the  nearest  class  of  kindred 
in  which  the  single  heir  ought  to  be  found  is  that  of 
brothers,  whether  of  the  whole  or  half-blood ;  and  apply- 
ing the  rule  of  primogeniture  as  a  subsidiary  rule  of 
selection.  Since  there  is  no  specific  custom,  the  brother 
that  is  entitled  to  the  Zemindari  is  the  eldest  in  years, 
viz,,  the  plaintiff  or  appellant." 

§  545.  In  a  decision  later  than  that  relating  to  the  Lineal  and  ordj- 
Tipperah  Kaj  the  Judicial  Committee  drew  a  distinction  ture.^  ^^^^^ 
between  lineal  and  ordinary  primogeniture,  which  may 
perhaps  reconcile  the  apparent  conflict  of  cases  {u).  The 
estate  was  one  of  the  Oudh  taluqs.  Under  Act  I  of  1869 
which  governs  such  estates  it  is  provided  that  each  taluq 
is  to  be  entered  in  one  or  other  of  certain  lists,  which 
regulate  its  mode  of  devolution.     The  estate  in  question 

(m)  Achal  Ram  v.  Udai  Fertah,  11 1.  A.,  Gl. 
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was  entered  in  the  second  list,  which  is  a  list  of  the 
taluqdars  whose  estates,  according  to  the  custom  of  the 
family  before  1856,  ordinarily  devolved  upon  a  single  heir. 
It  was  not  entered  in  the  third  list,  which  included  estates 
regulated  by  the  rule  of  primogeniture.  The  plaintiff 
was  the  eldest  surviving  male  of  the  eldest  branch  of  the 
family  of  Pirthi  Pal  from  whom  descent  was  to  be  traced, 
but  there  were  in  existence  other  males  of  junior  branches 
of  the  same  family  who  were  nearer  of  kin  to  Pirthi  Pal 
than  he  was.  The  defendant  admittedly  had  no  title. 
Both  Courts  found  that  the  estate  went  by  the  rule  of 
primogeniture ;  by  which  apparently  they  only  meant, 
that,  as  between  several  persons  of  the  same  class,  the 
eldest  would  be  entitled  to  succeed.  Both  Courts  found 
in  favour  of  the  plaintiff,  but  the  Judicial  Commissioner 
seems  to  have  thought  that  his  decision  only  went  in  favour 
of  the  family  as  against  the  defendant,  and  that  the  rights 
of  the  respective  members  of  the  family,  inter  se,  would 
be  still  open  to  discussion.  The  Privy  Council  reversed 
the  decree  of  the  lower  Courts.  They  pointed  out  that 
the  plaintiff  in  ejectment  must  make  out  an  absolute  title 
in  himself.  It  was  necessary  therefore  for  the  plaintiff 
to  make  out  that  the  estate  descended  according  to  the 
rules  of  lineal  primogeniture  as  distinguished  from  descent 
to  a  single  heir  amongst  several  in  equal  degree  (t?).  That 
when  a  taluqdar's  name  was  entered  in  the  second  list 
and  not  in  the  third,  the  estate  although  it  is  to  descend 
to  a  single  heir,  is  not  to  be  considered  as  an  estate 
passing  according  to  the  rules  of  lineal  primogeniture. 
Consequently  that  the  plaintiff  had  not  established  a  title 
which  would  enable  him  to  evict  a  defendant  in  actual 
possession.  Where  there  are  two  persons  equally  near  in 
different  lines,  the  senior  line  will  prevail  (w), 

Snggegted  §  546.     Possibly  the  following  rules  may  be  found  to 

'^^•*  reconcile  all  the  cases  : 

(v)  See  a  case  where  sneh  a  thie  was  made  out.     Moheah  y.  Satrughan»  29 
I   A     62*  S.  C.   29  Cal.   343 
(w)  NaHndar  v.  Achal  Ram,  20  I.  A.,  77;  S.  C,  20  Cal.,  649. 
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1.  When  an  estate  descends  to  a  single  heir,  in  a 
coparcenary  under  Mitakshara  law,  the  presumption  is  that 
it  will  be  held  by  the  eldest  member  of  the  class  of 
persons,  who  would  hold  it  jointly  if  the  estate  were 
partible. 

2.  In  cases  not  governed  by  the  Mitakshara  law  of 
survivorship,  the  heir  will  be  the  eldest  member  of  those 
persons  who  are  nearer  of  kin  to  the  last  owner  than  any 
other  class,  and  who  are  equally  near  to  him  as  between 
themselves. 

3.  Special  evidence  will  be  required  to  establish  a 
descent  by  lineal  primogeniture,  that  is  by  continual 
descent  to  th^  eldest  member  of  the  eldest  branch,  in 
exclusion  of  nearer  members  of  younger  branches. 

4.  The  presumption  as  to  primogeniture  of  either  sort 
may  be  rebutted  by  showing  a  usage  that  the  heir  should 
be  chosen  on  some  other  ground  of  preference. 

§  547.  Illegitimate  sons  in  the  three  higher  classes  never  illegitimate 
take  as  heirs,  but  are  only  entitled  to  maintenance  from  ^°^' 
the  estate  of  the  father.  The  right  is  a  personal  right  and 
not  heritable  (x).  It  is  said  that  by  a  special  usage  they 
may  inherit,  but  in  the  only  cases  in  which  such  a  special 
usage  was  set  up  it  was  negatived  (y).  The  illegitimate 
son  of  a  Sudra  may,  however,  under  certain  circumstances, 
inherit  either  jointly  or  solely.  His  rights  have  already 
been  referred  to  under  the  head  of  Partition  (§  475),  but 
it  will  be  necessary  to  go  a  little  more  fully  into  them 
here.  His  position  rests  upon  two  texts.  Manu  says  (z),  "  A 
son  begotten  by  a  man  of  the  servile  class  on  his  female 
slave,  or  on  the  female  slave  of  his  male  slave,  may  take 
a  share  of  the  heritage,  if  permitted  (by  the  other  sons).'' 


(x)  Boshan  v.  Bulwant  Singh,  27  I.  A.,  51 ;  S.  C,  22  All.,  191. 

(y)  Mohun  v.  Chnmuv,  1  H.  0.,  28  (37);  Pcrshad  v.  Muhesree,  3  S.  D.,  132 
(176i ;   Bhaoni  v.  Maharaja  3  AIL.  738. 

{z)  ix.,  §  179.  Thfc  words  *  by  the  other  sons'  in  Sir  W.  Jones'  translation  aro 
taken  from  the  gloss  of  KuUuka  Bhattn.  Dr.  Biihler  translates  the  same  text, 
•*if  permitted  (by  his  father)."  This  agrees  with  the  rnle  laid  down  by 
Yajuavalkya. 
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lUegitimato  son  Yajnavolkya  enlarges  the  rule  as  follows  :  **  Even  a  son 
begotten  by  a  Sudra  on  a  female  slave  may  take  a  share 
by  the  father's  choice.  But,  if  the  father  be  dead,  the 
brethren  should  make  him  partaker  of  the  moiety  of  a 
share ;  and  one  who  has  no  brothers  may  inherit  the 
whole  property  in  default  of  daughters'  sons  "  (a).  The 
first  question  that  arises  upon  these  texts  is  as  to  the 
nature  of  the  connection  out  of  which  the  illegitimate  son 
contemplated  by  them  must  issue.  Are  the  texts  to  be 
taken  literally,  as  denoting  that  the  mother  must  be  the 
slave  of  the  father,  or  do  they  denote  a  son  born  from  a 
concubine,  of  the  offspring  of  a  merely  temporary  inter- 
course ?  On  this  point  there  is  a  direct  conflict  of  authority. 

Whether  his  §  548.  Jim w^a  FaAanrt,  as  translated  by  Mr.  Colebrooke 

mother  must         .111  -r-r  •  1.  -.x 

have  been  a       takes  the  less  strict  View.     He  says  m  reference  to  Manu, 
8  ave.  u  T^YiQ  son  of  a  Sudra  by  a  female  slave,  or  other  unmarried 

woman,  may  share,  etc.;"  and  he  paraphrases  the  text  of 
Yajnavalkya  by  the  words  '*  begotten  an  an  unmarried 
woman,  and  having  no  brother,  etc.*'  (b).  In  a  case  which 
arose  in  Calcutta,  Mr.  Justice  Mitter  stated  that  the  above 
passages  of  the  Day  a  Bhaga  were  incorrectly  translated, 
and  that  the  first  passage  should  run,  "  The  sun  of  a  Sudra 
by  an  unmarried  female  slave,  etc.  ;*'  and  that  the  second 
passage  should  begin,  **  Having  no  other  brother  begotten 
on  a  married  woman,  he  may  take  the  whole  property.'* 
The  Court,  therefore,  held  that  the  words  **  son  of  a  female 
slave  "  must  be  literally  interpreted,  so  far  as  the  districts 
governed  by  Bengal  law  were  concerned,  and  that  an 
illegitimate  son  whose  mother  was  not  a  slave  could  not 
inherit  (c).  Now,  there  seems  to  be  no  ground  for  suppos- 
ing that  there  is  any  difference  in  this  point  between  the 
law  of  Bengal  and  the  other  provinces,  as  all  the  authori- 
ties rely  upon  the  same  texts.     As  slavery  was  abolished 


(a)  Yajnavalkya,  ii.,  §  133,  134;  Mitakshara,  i.,  12,  §  1. 

(b)  Davft  Bhaga,  ix.,  §  29,  31 ;  3  Dig.,  143. 

(c)  Narainv.  Rahhal,  1  Cal.,  1;  s.  C,  23  Suth.,  834,  citing  1  W.  MacN.,  18; 
2  W.  MacN.,  16,  n. ;  Dattaka  Chandrika,  v.,  §  80,  followed,  after  an  examination 
of  the  Madras  and  Bombay  cases,  in  Kripnl  Narain  v.  Svkurnwni,  19  Cal.,  91, 
and  Bam  Sara7i  v.  Tek  Chand,  28  Cal.,  194. 
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by  Act  V  of  1843,  it  follows,  if  the  above  construction  is 
sound,  that  the  inheritance  of  the  illegitimate  son  of  a 
Sudra,  born  after  that  date,  has  now  become  impossible. 
On  the  other  hand,  the  Bombay  High  Court  in  an  equally 
recent  case,  give  a  literal  translation  of  the  text  of  Jimuta 
Vahana,  which  exactly  corresponds  with  Mr.  Colebrooke's 
translation  (d) .  So,  Mahesvara  renders  the  same  text : 
**  He  being  born  of  an  unmarried  woman,  and  having  no 
brother  born  of  a  wedded  wife,"  etc.  (e) .  Prosonno 
Coomar  Tagore  renders  the  corresponding  passage  by 
Vachespati  Misra :  "  A  son  of  a  Sudra  by  an  unmarried 
woman''  (f),  and  the  same  rendering  is  given  by 
Mr.  Borradaile  of  the  passage  in  the  Mayukha  (g) .  If, 
however,  the  proper  translation  of  the  passage  in  the 
Daya  Bhaga  be  that  which  is  given  by  Mr.  Justice  Mitter, 
then  the  question  would  be  narrowed  to  this :  What  is  Meaning  of 
meant  by  the  term  Dasi,  or  female  slave  ?  The  Dattaka  *  ^®' 
Mimamsa,  in  describing  the  slave's  son  (Dasiputra) ,  says, 
**  A  female  purchased  by  price,  who  is  enjoyed,  is  a  slave. 
The  son  who  is  born  on  her  is  considered  a  slave  son  "  (h). 
The  point  is  discussed  by  the  Bombay  High  Court,  appa- 
rently without  any  knowledge  of  the  Calcutta  case,  and 
they  arrive  at  the  conclusion  that  the  word  does  not 
necessarily  mean  anything  more  than  an  unmarried  Sudra 
woman  kept  as  a  concubine  (i).  In  Madras  it  has 
frequently  been  held  that  the  illegitimate  son  of  a  Sudra 
will  inherit,  and,  although  it  has  not  been  necessary  to 
decide  the  point,  it  has  been  stated,  or  assumed,  that  the 
mother  need  not  be  a  slave  in  the  strict  sense  of  that 
term.  In  Southern  India,  at  all  events,  the  word  Dasi  is 
invariably  applied   to  a    dancing   girl   in  a  pagoda  (A:). 

{(i)  Rahi  v.  Govind,  1  Bora.,  110. 

(<••  Dnya  Bhi^a,  ix.,  §  81,  note. 

(  f)  Vivada  Chintamaiii,  274. 

(>)  V.  May.,  iv.,  4,  §  3i.  The  Mitakshara,  i.,  12,  §  2,  and  the  Dattaka 
Chandrika,  v.,  §  30,  only  uHe  the  term  "female  slave." 

{h)  Dattak>v  Mimamsa,  iv.,  {>  75,  76. 

(i)  Bahi  v.  Oovind,  1  Bom.,  97,  followed  Sadn  v.  Baiza,  4  Bom.,  37,  44. 

(A)  Chfindrahhan  v.  Chivgonram,  Mad.  Dec.  of  1849,  60;  Pandaiyav.  Puli, 
1  Mad.  H.  C  ,  478,  affirmed ;  Sub  vomine,  Inderun  v.  Ramasawmy,  13  M.  I.  A., 
141 ;  8.  C,  3  B.  L.  R.  (P.  C),  1 ;  S.  C,  12  Suth.  (P.  (3.),  41 ;  S.  C,  4  Mad.  Jur., 


Digitized  by 


Google 


746 


ORDER   OF    SUCCESSION. 


[chap,  XVIII, 


Connection 
must  be  con- 
tin  u  cub,  and 
lawful. 


Finally  upon  a  review  of  all  the  authorities,  the  Madras 
High  Court  has  ruled  that  **  although  the  primary  meaning 
of  the  word  Dasi  was  a  slave,  it  included  also  a  concubine^ 
or  a  woman  of  the  servile  class  in  a  secondary  sense,  and 
there  is  reason  to  hold  upon  the  texts  that  an  unmarried 
Sudra  woman  kept  as  a  continuous  concubine  came  within 
its  scope**  (Z).  And  the  Judicial  Committee  has  also 
stated,  though  without  reference  to  this  point,  that  **  they 
are  satisfied  that  in  the  Sudra  caste  illegitimate  children 
may  inherit  '*  (m).  Throughout  the  futwahs  recorded  by 
Messrs.  West  and  Buhler,  the  term  slave  girl,  or  Dasi, 
and  concubine,  appear  to  be  treated  as  convertible 
terms  (n).  The  Allahabad  High  Court  follows  the  Madras 
and  Bombay  ruling  in  preference  to  that  of  the  Calcutta 
Judges  (o). 

§  549.  Probably  in  former  times  the  permanent  con- 
cubine was  always  a  slave,  that  is  a  person  purchased,  or 
born  in  the  house,  and  incapable  of  leaving  it  at  her  own 
free  will.  But  the  principle  of  the  rule  seems  to  have  been, 
that  as  the  marriage  tie  was  less  strict  among  Sudras 
than  among  the  higher  classes,  so  the  issue  of  women 
who  were  permanently  kept  by  Sudras,  thongh  not 
actually  married  to  them,  was  regarded  as  something  bet- 
ween a  legitimate  son  and  the  mere  bastard  oflfspring  of  a 
promiscuous,  or  illegal,  intercourse.  Accordingly,  it  has 
been  held  that  the  son  born  of  an  absolutely  prohibited 
union,  such  as  an  incestuous,  or  adulterous,  connection, 
could  not  inherit,  even  to  a  Sudra ;  and  it  is  now  decided, 
that  "  the  intercourse  between  the  parents  must  have 
been  a  continuous  one  ;  there  must  have  been  an  estab- 


328:  Mttttusanttj  v.  Vntkatwttibha^  2  Mnd  H.  C,  298;  S.  C,  on  appe*I.  12 
M.  I.  A.,  203;  S.  C,  2D.  L.  R.  (P.  C),  lo;  «•  C..  11  Suth.  iP.  C..,6;  DatH 
Parisi  v.  Datti  Bangaru.  4  Afad.  H.  C,  204;  S.  C,  4  Mftd.  Jur  ,  136: 
Krishnamma  v.  Pava,  ih.,  284;  S.  C,  4  Mad.  Jur.,  130.  See  too  prr  3lr. 
C:olebrooke,  2  Stra.  H.  L.,  6b. 

(J)  Ki-ishnayan  v.  Mvttmami,  7  Mad.,  407,  p.  412;  Brimlarana  v. 
Radhamani,  12  Mad.,  p.  86. 

(tn)  Per  Giffard,  l^-  J.i  Ivderuii  v.  Ramasawmy,  13  M,  I.  A.,  irj9;  aufrra, 
note  (k). 

(n)  W.  dr  B.,  376— 386. 

(o)  Saraauti  v.  Mannu,  2  All.,  184  ;  Hargob%ir<f  v.  Dharatn  Singh,  6  All.,  329. 
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lished  concubinage,  or,  in  other  words,  the  woman  must 
have  been  one  exclusively  kept  by  the  man"{2>).  In 
Bombay  it  is  said  by  the  High  Court,  that  the  condition 
that  the  Sudra  woman  should  never  have  been  married, 
has  in  practice  been  disregarded.  But  the  cases  referred  to 
by  the  Court  are  all  cases  in  which  the  subsequent  connec- 
tion with  the  previously  married  woman  was  not  an 
adulterous  one,  but  was  sanctioned  by  usage  having  the 
force  of  law  (q). 

§  550.  Supposing  an  illegitimate  Sudra  to  be  entitled.  Share  of  aiegi- 
the  next  question  would  be  as  to  his  rights.  Upon  this  the 
Mitakshara  says  in  explanation  of  the  texts  of  Manu  and 
Yajnavalkya  (§  547),  **  The  son  begotten  by  a  Sudra  on  a 
female  slave,  obtains  a  share  by  the  father's  choice,  or  at 
his  pleasure.  But  after  the  demise  of  the  father,  if  there 
be  sons  of  a  wedded  wife,  let  these  brothers  allow  the  son 
of  the  female  slave  to  participate  for  half  a  share,  that  is^ 
let  them  give  him  half  as  much  as  the  amount  of  one 
brother's  allotment ;  however,  should  there  be  no  sons  of 
a  wedded  wife,  the  son  of  the  female  slave  takes  the  whole 
estate,  provided  there  be  no  daughters  of  a  wife,  nor  sons 
of  daughters.  But  if  there  be  such,  the  son  of  the  female 
slave  participates  for  half  a  share  only  "  (r).  The  Bengal 
authorities  are  to  the  same  effect,  but  say  nothing  of  his 
right  to  share  with  the  daughters  (s).  The  only  writer 
who  refers  to  his  right  where  there  is  a  widow,  is  the 
author  of  the  Dattaka  Chandrika.  He  says,  "  If  any,  even 
in  the  series  of  heirs  down  to  the  daughter's  son,  exist,  the 
son  by  a  female  slave  does  not  take  the  whole  estate,  but 
on  the  contrary  shares  equally  with  such  heir  "  (t).  This  His  share 
is  also  the  opinion  of  a  pundit  whose  futwah  is  given  in 
West  and  Biihler,  383.     On  the  other  hand,  the  editors,  in 

(p)  Data  Pari8i\\DattiBangaru,4'S\Aa.H.C.,Q04,2lG;  S.  C,  4  Mad.  .Tur., 
136;  Vencatcn-hella  v.  Parvatham,  8  Mad.  H.  C,  134 ;  Bahi  v.  Goviiid,  1  Bom., 
97;  Kuppa  v.  Singaravelu,  8  Mad.,  326;  Dalip  v.  Ganpat,  8  All.,  387; 
Karnppannan  v.  Bulokam^  23  Mad.,  16.     See  afite  §  76. 

iq)  Rahi  y.  Oovind,  1  Bom.,  113. 

(r)  Mitakshara,  i.,  12,  §  2. 

(j)  Daya  Bhaga,  ix.,  §  29-31;  D.  K.  S.,  vi.,  §  32—35  ;  3  Difr.,  143;  Viramit., 
p.  130,  §  22.  (t)  Dattaka  Chandrika,  v.,  §  30,  31. 
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a  remark  appended  to  that  futwah,  say,  "  The  illegitimate 
son  would  inherit  the  whole  estate  of  his  father,  even 
though  a  widow  of  the  latter  might  be  living."  This 
remark  is  adopted  by  the  High  Court  of  Bombay,  and 
they  state  that  the  illegitimate  son  will  also  share  the 
property  with  the  daughter  and  the  daughter's  son,  while 
there  is  a  widow  in  existence,  subject,  of  course,  to  the 
charge  of  maintaining  the  widow  (u).  The  rule  was 
affirmed  in  a  later  case  also  in  Bombay  {v).  There  Mafia ji, 
a  Sudra,  died  leaving  a  legitimate  son  Mahadev,  an  illegiti- 
mate son  Sadu,  two  widows  Baiza  and  Savitri,  and  a 
legitimate  daughter  Daryabai.  Mahadev  and  Sadu  entered 
into  joint  possession  of  the  estate,  and  then  Mahadev  died 
without  issue.  It  was  held  that  if  Mahadev  had  died 
before  his  father,  Sadu  would  have  been  entitled  to  only 
half  a  share,  i.e.,  one-third  of  the  property,  and  the 
remaining  two-thirds  would  have  vested  in  Darya  as  the 
legitimate  daughter  of  Maiiaji,  and  Baiza  and  Savitri 
would  have  been  entitled  to  maintenance.  But  that  under 
the  actual  facts  of  the  case  Mahadev  and  Sadu  took  the 
whole,  subject  to  the  maintenance  and  marriage  expenses 
of  the  widows  and  daughter,  and  that,  on  the  death  of 
MahadeVy  Sadu  took  the  whole  by  survivorship.  The 
result  would  be,  that  wherever  there  was  an  illegitimate 
son,  the  widow  would  be  entitled  to  no  more  than  main- 
tenance. Also,  that  a  daughter  and  a  daughter's  son 
would,  in  such  a  case,  inherit  to  the  exclusion  of  the 
widow,  and  maintain  her,  though  it  is  a  first  principle 
that  neither  can  ever  take,  except  in  default  of  her. 
-where  there  §  551.  It  certainly  would  require  very  strong  authority 

to  establish  such  an  abnormal  state  of  things.  Yet  there 
is  absolutely  no  original  authority  for  it,  except  the  remark 
of  Messrs.  West  and  Biihler,  which  itself  rests  upon 
nothing  {w).    The  chapters  of  the  Hindu  law-books,  which 

(w)  Bahi  V.  Govind,  I  Bom.,  97,  104.  {v)  Sadu  v.  Baiza,  4  Bom.,  37,62. 

\w)  There  is  a  futwah  quoted  at  W.  &  B.,  380,  in  which  illegitimate  sons  are 
made  to  exclude  a  widow.  But  the  widow  in  questiou  was  one  who  had  been 
married  twice.  Such  a  widow  appears  not  to  be  entitled  to  the  full  rights  of  a 
widow  married  as  a  virgin.     See  W.  «t  B.,  386. 


is  a  widow. 
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treat  of  a  widow's  estate,  nowhere  suggest  such  a  limi- 
tation of  her  rights.     No  text  writer,  no  decision,  alludes 
to  such  a  possibility.     The  passages  which  discuss  the 
position  of  an  illegitimate  son  do  not  even  mention  the 
widow,  and  seem  to  me  not  to  involve  the  doctrine  of  the 
Bombay  High  Court,  by  necessary,  or  even  by  probable, 
implication.     Suppose   we  try  a  perfectly   literal  inter- 
pretation of  the  texts  upon  the  subject.     Yajnavalhya 
says  that  an  illegitimate  son  without  brothers  may  inherit 
the  whole    estate    in  default  of  daughters*    sons.     The! 
obvious  meaning  is  that  until  the  line,  which  terminates  v 
with  a  daughter's  son,  is  exhausted,  he  cannot  take  the  ' 
whole  estate,  but  is  only  entitled  to  a  part  of  it.     Vijna- 
nesvara  makes  this  even  clearer,  by  saying  that  a  daughter 
also  excludes  him  from  the  whole  estate,  leaving  him  still 
entitled  to  part.     He  does  not  think  it  necessary  to  say  share  of  illegiti- 
the  same  as  to  the  widow,  who  ranks  before  the  daughter.  °^*®  s^dra. 
Then,  as  to  the  intermediate  period,  he  is  to  have  a  share, 
which  is  to  be  half    the  share   for  a  son.     The  literal 
meaning  of  this  is,  that  in  each  given  instance  you  are  to 
ascertain  what  share  he  would  take  if  he  were  legitimate, 
and  then  give  him  half  of  it.    Suppose  there  is  a  legitimate 
son,  then,  if  he  also  were  legitimate,  the  estate  would  be 
divided  into  moieties,  of  which  each  would  take  one. 
Being    illegitimate,  he    only  takes    half  of    the  moiety, 
leaving  the  remaining  three-quarters  to  his  brother  {x). 
Suppose  there  is  no  legitimate  son,  but  a  widow,  daughter, 
or  daughter's  son  ;  now,  if  he  were  legitimate,  he  would 
take  the  whole.     Being  illegitimate,  he  takes  only  half,  the 
other  half  going  to  the  widow,  daughter,   or  daughter's 
son,  respectively.     If  there  are  none  of  these,  or  upon  the 
extinction  of  all,  he  takes  the  whole.     Now  this  is  exactly 

(x)  This  IB  the  view  taken  by  one  Shaatry,  W.  &  B.,  882.  But  according  to 
others  the  meaning  is  thai  the  division  is  to  be  made  so  that  the  legitimate  son 
shall  have  double  the  share  of  the  illegitimate,  that  is,  in  the  case  put,  the 
former  would  have  two-thirds  and  the  latter  one-third;  W.  &  B.,  381.  884;  per 
curiam,  Sadu  v.  BaiMa,  4  Bom.,  62.  A  similar  difference  exists  as  to  the  mode 
in  which  the  fourth  share  to  be  received  by  a  daughter  on  partition  was  to  be 
calculated,  ante  §  482,  or  by  an  adopted  son  in  the  case  of  the  subsequent  birth 
of  a  legitimate  son ;  ante  §  168. 
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what  Devanda  Bhatta  says  in  the  passage  above  referred 
to  (y).  And  the  same  is  substantially  the  view  taken  by 
the  Bombay  Shastries  quoted  in  West  and  Biihler,  though 
they  differ  as  to  the  exact  proportions  taken,  and  by 
Mr.  W.  MacNaghten  and  Jagannatha  (z).  In  the  first 
Bombay  case  the  whole  discussion  was  obiter  dictum,  as 
the  Court  decided  that  the  claimant  did  not  come  within 
the  terms  of  the  texts  at  all.  In  the  second  case  the 
illegitimate  had  actually  taken  along  with  the  legitimate 
son,  80  as  to  let  in  the  principle  of  survivorship  (a).  The 
Madras  High  Court  appears  to  take  the  view  of  the 
widow's  right  which  has  been  suggested  above  in  cases 
where  the  property  is  partible  (6),  and  gives  the  widow 
the  preference  over  the  illegitimate  son,  where  the  pro- 
perty is  impartible  (c).  In  a  recent  case  in  Bombay, 
Sargent,  C.  J.,  seems  to  have  adopted  the  view  of  the 
above  texts  which  is  stated  in  this  paragraph  (d). 
Bastards  inherit  §  552.  Illegitimate  sons  can  only  take  to  their  father's 
toeac  o  ler.  gg^j^^jg  They  have  no  claim  to  inherit  to  collaterals  {e), 
:  It  has  also  been  held  by  the  Madras  High  Court  that 
they  have  no  claim  by  survivorship  against  the  undivided 
coparceners  of  the  father,  and  therefore  cannot  sue  his 
brothers  and  their  sons  for  a  partition  after  his  death  (/). 
The  principle  is,  that  as  against  the  father,the  illegitimate 
son  can  only  take  by  his  choice,  and  therefore  is  not  a  joint 
heir  with  him,  until  he  has  actually  been  made  such  by 
some  paternal  act  (g).  In  the  absence  of  such  an  act  he 
can  only  take  as  heir,  and  survivorship  will  intercept  his 


{«)  Diittaka  Chandrika,  v.,  §  30,  81. 

(z)  W.  &  B.,  381-386;  ace.  1  W.  MacN.,  18;  3  Dig.,  143. 

(a)  Jogendra  Bhtipait  v.  Nttyanand,  17  I.  A.,  128;  S.  C,  18  Cal.,  151. 

{h)  8  Mad.,  561  ;  25  Mad.,  p.  622. 

(r)  Parvati  v.  Thii-uwalai^  10  Mad.,  334;  Chinnammal  v.  Varadarajiilu^ 
15  Mad.,  307. 

{d)  She$giri  v.  Girewa,  14  Rom.,  282;  Ambabai  v.  Govtndy  23  Bom.,  p.  265. 
In  Khandeish  a  legitimate  daughter  and  an  illegitimate  son  share  together. 
Steele,  180. 

(e)  2  W.  MacN.,  15,  d.;  NUsar  v.  Kowar^  Marsh,  609;  Shome  Shankar  v. 
Bajendra  Swamiy  21  All.,  99. 

(/)  Krishnayan  v.  MuUusami/I  Mad., 407;  Banoji  v.  Kandoji^  8  Mad.,  667; 
approved  12  Mad.,  p.  408 ;  affd.  Karuppa  v.  Kumaraaami,  25  Mad.,  429. 

(g)  Sadu  v.  Batea,  4  Bom.,  87 ;  per  curiam^  11  Gal.,  714. 
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claim  in  that  capacity,  just  as  it  does  that  of  the  widow, 
daughter,  or  daughter's  son,  with  whom  he  would  share  {h). 
If,  however,  the  father  leaves  legitimate  and  illegitimate 
sons,  then  the  legitimate  takes  in  preference  to  all  other 
heirs  and  the  illegitimate  share  with  him.  When  they 
have  once  taken  jointly,  on  the  death  of  the  legitimate 
son  without  issue,  the  illegitimate  takes  the  whole  by 
survivorship,  and  in  this  way  supersedes  the  right  of  the 
widow  (i).  It  has  lately  been  held  in  Madras  that  the 
legitimate  issue  of 'ian  illegitimate  son  represents  the  rights 
of  the  latter,  such  as  they  are.  Therefore  if  A  dies  leaving 
legitimate  sons,  and  the  legitimate  issue  of  an  illegitimate 
son.  the  latter  will  share  with  the  former  ;  and  if  A  dies 
leaving  no  legitimate  issue,  the  legitimate  issue  of  the 
illegitimate  son  will  take  in  preference  to  a  divided  brother 
of  A.  What  rights,  if  any,  are  possessed  by  the  illegitimate 
issue  of  an  illegitimate  son  was  left  undecided  (k).  It  is 
also  to  be  remembered  that,  as  the  English  rule  which 
prevents  bastards  tracing  to  their  father  has  no  existence 
in  Hindu  law,  so  the  fact  of  illegitimacy  does  not  prevent 
bastard  brothers  claiming  to  each  other.  Accordingly, 
where  two  take  jointly,  the  estate  passes  by  sui-vivorship 
in  the  ordinary  way.  Still  less  is  there  any  absence  of 
heritable  blood  as  between  bastards  and  their  mother  (Z). 

§  553.  Widow. — In  default  of  male  issue,  joint  with,  or  Several  widows, 
separate  from,  their  father,  the  next  heir  is  the  widow  (m). 

(h)  If  the  father  disposes  of  his  own  interest,  nothing  will  remain  on  which  tiie 
claim  as  illegitimate  son  can  operate  as  against  the  legitimate  sons.  Bam  Saran 
V.  Tek  Chand,  28  Cal.i  iy4. 

(£)  Sadu  V.  Baiza^  ub.  sup. ;  Jogendro  v.  Nittyanund,  11  (>al.,  702,  affd.  17 
I.  A.,  128;  S.  C,  IB  Cal.,  151,  where  it  was  held  that  the  same  rule  applied  to  an 
impartible  Raj. 

{k)  Bamalinga  v.  Pavadaiy  25  Mad.,  519. 

[l)  Venhataram  v.  Venkata  Lutchmee,  2  N.  C,  304;  Pandaiya  v.  PuH,  1 
Mad.  fl.  C,  478;  Mayna  Bai  v.  Uttaraniy  2  Mad.  H.  C,  197;  Myna  Boyee  v. 
Ooinrain,  8  M.  I.  A.,  400;  S.  C,  2  Siith.  (P.  C),  4;  W.  &  B.,  465,  11  Mad., 
p.  897 ;  Sivasangu  r.  Minaly  12  Mad.,  277;  Narasanna  v.  Oangu,  13  Mad.,  133 ; 
Arunagiriy.  Banganayaki,21  Mad.,  40;  per  cvriam^  11  Cal.,  p.  714;  Tara 
Munnee  v.  Motee  Buneanee,  7  8.  D.,  273  (825). 

(m)  Mitakshara,  ii.,  1;  Daya  Bhaga,  xi.,  1,  §  43;  V.  May.,  iv.,  8,  §  1-7, 
Viramit.,  p.  131,  ch.  iii.,  Bamappa  v.  SithammaXj  2  Mad.,  182;  Balkrtshna  v. 
Savitrihat,  3  Bom.,  54.  See  ante  §  u22,  et  aeq.  The  same  rale  prevails  among 
the  Tiyans  of  the  Malabar  co&»t  who  follow  the  Makkatayem  law,  Imhichi 
Kandan  y  I.  Pennu^  19  Mad.,  1.     So  the  widow  sacceeds  at  once  on  renunciation 
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Where  there  are  several  widows,  all  inherit  jointly,  accord- 
ing to  a  text  of  the  Mitakshara,  which  should  come  in  at 
the  end  of  ii.,  1,  ^  5,  but  which  has  been  omitted  in  Mr. 
Colebrooke's  translation  :  **  The  singular  number,  '  wife,' 
in  the  text  of  Yajnavalkya,  signifies  the  kind.  Hence,  if 
there  are  several  wives  belonging  to  the  same,  or  different 
classes,  they  divide,  and  take  it"  (n).  All  the  wives  take 
together  as  a  single  heir  with  survivorship,  and  no  part  of 
Several  widows,  the  husband's  property  passes  to  any  more  distant  relation 
till  ail  are  dead  (o).  Where  the  property  is  impartible,  as 
being  a  Raj  or  ancient  Zemindary,  of  course  it  can  only 
be  held  by  one,  and  then  the  senior  widow  is  entitled  to 
hold  it,  subject  to  the  right  of  the  others  to  main- 
tenance ip).  In  other  cases  the  senior  widow  would,  as 
in  the  case  of  an  ordinary  coparcenership,  have  a  prefer- 
able right  to  the  care  and  management  of  the  joint  property. 
But  she  would  hold  it  as  manager  for  all,  with  equality  of 
rights,  not  merely  on  her  own  account,  with  an  obligation 
to  maintain  the  others  (g). 

§  554.  Where  several  widows  hold  an  estate  jointly,  or 
where  one  holds  as  manager  for  the  others,  each  has  a  right 
to  her  proportionate  share  of  the  produce  of  the  property, 
and  of  the  benefits  derivable  from  its  enjoyment.  And  the 
widows  may  be  placed  in  possession  of  se|)arate  portions  of 
the  property,  either  by  agreement  among  themselves,  or  by 
decree  of  Court,  where  from  the  nature  of  the  property,  or 
from  the  conduct  of  the  co- widows,  such  a  separate  posses- 

of  his  rights  by  the  prior  heir.     Ruvee  v.  Roopahunk&r,  2  Bor.,  656,  665  [7J8J  ; 
Bam  Kannye  v.  Meernomoyee,  2  Suth.,  49. 

(n)  See  as  to  the  omission,  GoldstUcker,  15;  Sniriti  Chandrika,  xi.,  ],  §47, 
note  2;  Tara  Chnnd  v.  Beeb  Bam,  S  Mad.  H.  C,  51;  Virnmit.,  p.  158. 

(o)  1  W.  MacN  .,20;  2  W  .  MacN.,  37 ;  F.  MacN.,  6 ;  Berjeasory  v.  Bamccmny, 
2  M.  Die.,  bO;  Bumeav.  Bhagee,  1  Bom.  H.  C,  66;  JiJ(tyiamba  v.  Kamakghi, 
8  Mad.  H.  C,  424;  Bhugwandeeit  v.  Myna  Baee,  11  M.  I.  A.,  487;  S.  C,  9  Suth 
(P.  C.),-23;  NUamaniv.  liadhamani,  4  1.  A,  212;  S.  C,  1  Mad.,  290;  29  I.  A., 
p.  165;  Bulakidaa  v.  Keahavlal,  6  Bom.,  85.  The  contrary  opinion  of  Jimnt* 
Yahana  is  not  now  law;  Daya  Bhaga,  xi.,  1,  §  10,  47. 

(»)  Vutsavoy  v.  Vutsavoy,  1  Mad.  Dec,  463;  SeenevuVala  v.  Tvngama, 
2  Mad.  Dec.,  40  There  is  no  inconMtitency  between  a  custom  of  descent  by  lineal 
primogeniture  and  the  light  of  females  to  inherit.  A  i-ule  excluding  females  mutt 
be  proved  by  those  who  allege  it.  Bam  Nundun  v.  Janki  Koet,  29  I.  A..  78: 
B.  C.,  29  Cal.,  828. 

{q)  Jijoyiamba  v.  Kamakthit  ub  sup. 
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sion  appears  to  be  the  only  effectual  mode  of  securing  to 
each  the  full  enjoyment  of  her  rights.  But  no  partition  can 
be  effected  between  them,  whether  by  consent  or  by  adverse 
decree,  which  would  convert  the  joint  estate  into  an  estate 
in  severalty,  and  put  an  end  to  the  right  of  survivorship  (r). 
In  the  case  of  Rindamma  v.  Venkataramappa  cited  above, 
it  was  suggested  that  the  widows  might  possibly  enter  into 
such  an  agreement  as  would  bind  each  to  an  absolute 
surrender  of  all  interest  in  the  share  of  the  other,  so  as  to 
let  in  the  next  heirs  of  the  husband  after  the  death  of  that 
other.  Very  recently,  in  a  case  where  two  widows  had 
entered  into  a  formal  partition  deed,  which  granted  to 
each  full  powers  of  alienation,  and  one  of  the  widows  had 
aliened  to  a  stranger  and  then  died  ;  it  was  held  that  the 
surviving  widow  could  not  recover  the  property  so  aliened 
as  survivor.  She  had  full  power  to  alien  the  whole  or  any 
part  of  her  interest  in  the  estate  for  her  life  and  had  in 
fact  done  so  (s).  On  the  principle  of  joint  tenancy  with 
sui-vivorship,  no  alienation  by  one  widow  even  though  she 
is  the  manager  at  the  time,  can  have  any  validity  against 
the  rights  of  the  others  without  their  consent,  or  an 
established  necessity  arising  under  circumstances  which 
rendered  it  impossible  to  seek  for  consent  (f).  It  has, 
however,  been  held  that  a  widow  can  alienate  her  life 
interest  as  against  her  co- widows,  just  as  she  can  against 
the  reversioners,  and  that  such  alienation  can  be  enforced 
by  partition  against  them,  without  prejudice  to  their  rights 
of  survivorship  (w). 

§  555.  Whatever  may  have  been  the  ancient  law  on  the  Effect  of  want 
subject  (§  93),  it  is  quite  clear  now  that  chastity  is  a°  °  ^^^' 
condition  precedent  to  the  taking  by  the  widow  of  her 

(r)  Jijoyiamha  v.  Kamakshi^  NUamani  v.  Radhamani^  ante  note  (o). 
See  however  Mt.  Sundar  v.  Mt.  Paibatt,  16  1.  A.,  186;  S.  C,  12  All.,  61; 
Bindammav.  Venkataramappa ,  S  Miid.  B..  C,  268;  Ariyapuiri  v.  Alamelu^ 
11  Mad.,  354;  SeUam  v.  Chtnnammal,  24  Mad.,  441. 

is)  Bamakkal  v.  Bamasami,  22  Mad.,  622. 

[t)  Bhugwandeen  v.  Myna  Baee^  ub  sup. ;  Bam  Piyari  v.  Mulchand^  7  All., 
114;  Gajapati  Badhamani  v.  Pusapati  Alakarajeswari^  19  I.  A.,  184  ;  S.  C, 
16  Mad.,  1.    See  post  Chap.  XX. 

(tf)  Janokiiiatk  v.  Mothuranathy  (F.  B.),  9  Cal.,  580,  disagreeing  with 
Katliapervmal  y.  Venkahai,  2  Mad.,  174 ;  Vadali  t.  KolipalU,  26  Mad.,  8S4. 
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husband's  estate  (v).  But  a  question  upon  which  there 
has  been  much  conflict  of  authority  arises,  whether  the 
incontinence  of  a  widow  is  like  any  other  ground  of 
disability,  which  only  prevents  the  inheritance  from 
vesting,  or  whether  it  will  devest  her  estate  when  she  has 
once  become  entitled  to  it  in  possession.  The  weight  of 
authority  in  earlier  times  seems  certainly  to  have  been  in 
favour  of  the  latter  view,  upon  the  principle,  no  doubt, 
that  the  widow  only  received  her  husband's  estate  for  the 
purpose  of  providing  for  his  spiritual  necessities,  and  that 
she  would  be  unable  to  do  so  if  she  were  living  in  a  state 
of  guilt.  In  later  times,  however,  the  more  secular  view 
prevailed,  that  a  widow's  estate  was  in  this  respect  not 
different  from  that  of  any  other  limited  owner,  and  could 
not  be  defeated  by  any  ground  of  incapacity  intervening 
after  it  had  once  vested  in  possession.  The  whole  law  upon 
the  subject  was  elaborately  discussed  and  examined  in  a 
case  before  the  Bengal  High  Court,  in  which  the  latter 
doctrine  was  maintained,  and  this  decision  was  affirmed  by 
the  Privy  Council.  The  same  ruling  had  previously  been 
laid  down  by  the  Courts  of  Bombay,  the  North- West 
Provinces  and  the  Punjab,  and  it  may  be  assumed,  there- 
fore, to  be  the  general  law  of  India  (w). 
Second  Ji  556.  The  second  marriage  of  a  widow  was  formerly 

unlawful,  except  where  it  was  sanctioned  by  local  custom 
(§  94),  consequently  it  entailed  the  forfeiture  of  a  widow's 
estate,  either  as  being  a  signal  instance  of  incontinence, 
or  as  necessarily  involving    degradation  from  caste  (x). 


marnage. 


(v)  Mitakahara,  ii.,  1,§37— 39;  Smriti  Chandrika,  xi.,  1..^  12-21;  Vivada 
CJiintamani,  289—91  ;  V.  May.,  iv.,  8,  §  2,  6,  8,  9 ;  Dava  Bhaga,  xi.,  1,  §  47,  48, 
66.  See  all  the  oases  discussed,  Kery  Kolitany  v.  Moiieeram,  13  B.  L.  R.,  1  ; 
S.  C,  19  Suth.,  367.  The  mere  fact  that  the  wife  had  been  cast  off  by  her 
htisband,  where  no  want  of  chastity  was  proved,  does  not  disqualify  her  from 
inheriting  at  his  death.     Shamanna  v.  Ajwanifruij  6  Mysore,  118. 

(w)  Kery  Kolitany  v.  Monteram,  18  B  L.  R.,  1  ;  S.  C,  19  Suth.,  367;  affd. 
7  I.  A.,  116 ;  S.  C,  5  Cal.,  776 ;  Parvati  v.  Bhiku,  4  Bom.  H.  C.  (A.  C.  J.),  555; 
NehcUo  V.  KUheny  2  All.,  160;  Bhawani  v.  Mahtah,  ib.,  171;  Sellam  x. 
Chinnammalf  24  Mad. ,  441 ;  Punjab  Customs,  61 .  See  as  to  the  effect  of  Act  XXI 
of  1860  (Freedom  of  Religion)  upon  the  unehastity  of  a  widow.  Bajkoonwaree 
V.  Oolabee,  S.  D.  of  1858,  1891. 

{x)  1  Still.  H.  L.,  242;  W.  &  B.,  110 ;  Kery  Kolitany  v.  Mooneeram,  18  B.  L. 
R.,  76;  8.  C,  19  Suth.,  867. 
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Even  where  second  marriages  were  allowed  in  Bombay, 
the  wife  was  compelled  to  give  up  the  property  she  had 
inherited  from  her  first  husband  (y).     This  seems  also  to 
have  been  the  custom  among  the  Tamil  tribes,  upon  the  Act  authorising 
evidence  of  the  Thesawaleme  (js)  ,  and  among  the  Coorgs  (a) ,      ^^  m»nnag«- 
and  the  same  principle  has  been  recently  applied  by  the 
High  Court  of  Madras  in  the  case  of  a  second  marriage  of 
a  Maraver  woman,  and  of  a  Lingait  Gounden  in  the 
Wynaad  (6).     In  the  case  of  the  Maraver  woman  they 
proceeded    upon   the   ground  that   the    Maravers   were 
governed  by  the  general  body  of  Hindu  law,  except  in  so 
far  as  it  could  be  shown  that  exceptional  usages  prevailed. 
Therefore,  that  the  special  usage  which  allowed  a  Maraver 
widow  to  re-marry,  did  not  prevail  over  the  general  princi- 
ple that  a  widow  could  only  retain  the  property  of  her 
husband  so  long  as  she  continued  to  be  the  surviving  por- 
tion of  the  deceased.     In  the  case  of  the  Lingait  Gounden 
they  found  a  special  usage  that   the  widow  on  her  re- 
marriage ceased  to  inherit  her  husband's  estate.     In  an 
Allahabad  case   a  widow  of  the  Sweeper  caste  had  re- 
married, and  it  was  found  as  a  fact  **  that  she  did  what 
in  her  caste  never  had  been  and  was  not  prohibited  by 
the  law  to  which  she  was  subject,  and  her  marriage  was  a 
good  and  valid  marriage.''     The  Court  held  that  she  did 
not  forfeit  her  interest  in  her  husband's  property,  since 
the  Act  of  1856  was  passed  for  the  purpose  of  enabling 
persons  to  marry  who  could  not  re-marry  before  the  Act 
and  §  2  only  applies  to  such  persons  (c).     In  this  case 
no  special  usage  entailing  forfeiture  was  suggested,  and 
no  very  strong  presumption  could  arise  as  to  the  rigorous 
application  of  Hindu  law  to  such  outcastes  as  sweepers. 
The  decision  was  lately  followed  by  the  same  Court  in  the 
case   of  a  widow  of  the  Kurmi  class,  where  such  re- 

(y)  Hurkoonwur  v.  Buttun  Base,  1  Bor.,  481    [475]  ;  Treekumjee  v.  Mt, 
Laroo,  2  Bor.,  361  [397]  ;  Steele,  26,  169,  168. 
(z)  Thesawaleine,  i.,  §  10. 
(a)  Soobappa  v.  Venkamma,  8  Mysore,  239. 

lb)  Murugayi  v.  Viramakali,  1  Mad.,  226 ;  Koduthi  v.  Madu,  7  Mod.,  321. 
(c)  Har  Saran  Das  v.  Nandi,  H  AH.,  330. 
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marriages  are  permitted.     The  Court  stated  that  besides 
the  Sweeper  case  there  had  been  others  decided  in  the 
same  way,  forming  a  consistent  Cursus  curice,  of  whose 
soundness   they   were   satisfied'  (d).     The    marriage   of 
widows  is  now  legalised  in  all  cases.     But  the  Act  which 
permits  it  provides  that  "  All  rights  and  interests  which 
any  widow  may  have  in  her  deceased  husband*s  pro- 
perty,  by   way   of   maintenance,   or   by   inheritance  to 
her  husband  or  to  his  lineal  successors,  or  by  virtue  of 
any  will  or  testamentary  provision  conferring  upon  her, 
without  express  permission  to  re-marry,  only  a  limited 
interest  in  such  property,  with  no  power  of  alienating  the 
same,  shall,  upon  her  re-marriage,  cease  and  determine  as 
if  she  had  then  died ;  and  the  next  heirs  of  her  deceased 
husband,  or  other  persons  entitled  to  the  property  on  her 
death,  shall  thereupon  succeed  to  the  same  "  (e).     It  has 
been  held  that  this  section  only  operates  as  a  forfeiture  of 
existing  rights,  and  creates  no  disability  to  take  future  in- 
terests in  the  family  of  the  widow's  late  husband.     There- 
fore, that  she  may  succeed  as  heir  to  the  estate  of  her  son 
by  a  first  marriage,  who  had  died  after  her  second  marri- 
age (/).     There  has  been  a  conflict  of  decisions  in  Calcutta, 
as  to  whether  the  disabling  section  applies  to  a  Hindu 
widow,  who  had  ceased  to  be  a  Hindu  at  the  time  of  her 
second  marriage.     It  has  been  decided  by  a  Full  Bench 
that  it  does  {g).    There  a  Hindu  widow,  who  had  inherited 
the  estate  of  her  deceased  husband,  married  a  second  hus- 
band who  was  not  a  Hindu,  in  the  form  provided  by  Act 
III  of  1872,  having  previously  made  a  declaration  under 
§  10  of  that  Act  that  she  was  not  a  Hindu.     The  Chief 
Justice  stated  the  opinion  of  the  Full  Bench  as  follows 

id)  Ranjit  v.  Badha  Bani,  20  AH.,  476. 

(f)  Act  XV  of  1856,  §  a  (Hindu  Widow  Marriage).  This  Act  does  not  render 
illegal  proceedings  of  a  caste  nature,  such  as  exclusion  from  a  temple,  founded 
upon  the  Act  of  re-marriage.     Venkatachalapati  v.  Subharayadu,  18  Mad.,  298. 

(/)  Akora  v.  Boreani,  2  B.  L.  R.  (A.  C.  J.),  199 ;  8.  C,  11  Suth.,  82 ;  Bupan 
V.  Bukmiy  Punjab  Customs,  99 ;  Chamar  y.  Kashi^  26  Bom.,  888  ;  Basappa  t. 
Bayava,  29  Bom.,  91 ;  LaJcshmana  v.  Siva^  28  Mad.,  425. 

(g)  Matangini  Oupta  v.  Bam  Button  Boy^  19  Cal.,  289,  over>ruling  Gopal 
Singh  v.  Dhunganeet  3  Suth.,  206. 
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(p.  299), — "  Section  1  no  doubt  relates  to  marriages 
between  Hindus,  but  §  2  includes  all  widows  who  are 
within  the  scope  of  the  Act,  that  is  to  say,  all  persons 
who  being  Hindus  become  widows,  and  it  must  follow 
from  this,  that  if  any  such  widow  marries,  she  is  deprived 
by  the  section  of  the  estate  which  she  inherited  from  her 
deceased  husband." 

This  decision  leaves  untouched  the  questions  decided  by  Rights  of  widows 
the  Madras  Court  in  the  Liiigait  Gounden  case,  and  by  the  wi^^he^scope 
Allahabad  Court  in  the  Sweeper  case.  Wilson,  J.,  who  was  °'**»«  ^°*- 
one  of  the  referring  Judges  in  the  Calcutta  case,  pointed 
out  that  the  Act  of  1856,  as  explained  by  its  preamble, 
applied  **  to  all  Hindu  widows  other  than  those  referred  to 
under  the  words  *  with  certain  exceptions  *  who  could 
without  the  aid  of  the  Act  marry  according  to  the  custom 
of  their  caste.  He  would,  therefore,  have  agreed  with  the 
Allahabad  Court  that  neither  the  enabling  nor  the  dis- 
abling clauses  (SSI  and  2)  of  that  Act  applied  to  such 
exceptional  persons.  Prinsep,  J.  (p.  300),  was  apparently 
of  the  same  opmion.  On  the  other  hand,  both  he  and 
Banerji,  J.,  agreed  that  it  was  of  the  essence  of  a  Hindu 
widow's  estate  that  it  should  only  continue  while  held  by 
her  as  a  widow,  and  that  no  act  of  hers  could  enlarge  this 
estate  (h).  In  the  case,  therefore,  of  a  widow  who  could 
re-marry  without  the  assistance  of  the  Act,  the  question 
would  still  remain,  was  her  estate  restricted,  either  by 
general  law  or  local  usage  to  the  period  of  her  widowhood. 
If  it  was,  the  legality  of  her  second  marriage  would  not 
prevent  the  determination  of  her  estate.  This  was  the 
view  taken  by  the  Bengal  High  Court  in  the  latest  case 
on  this  question.  .There  the  widow  who  re-married  was 
of  a  caste  which  permitted  re-marriage,  but  the  Court  held 
that  re-marriage  necessarily  put  an  end  to  her  estate  as  a 
Hindu  widow,  and  declined  to  follow  the  Allahabad 
ruling  (i).     This  decision  was  followed  by  the  High  Court 


i;i)  19  Cal.,  Dp.  292,  293,  296. 

(i)  Basul  Jenan  v.  22am  Suruyiy  22  Cal.,  589. 
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Right  of  guard- 
ianship. 


Daughter, 


how  far  she  is 
bound  to  chas- 
tity. 


of  Bombay,  where  they  applied  it  to  the  case  of  a  widow  in 
a  caste  where  re-marriage  was  permitted,  who  inherited  to 
her  son,  and  then  re-married.  The  decision  went  upon 
the  special  terms  of  the  Act  and  not  upon  any  considera- 
tions as  to  the  nature  of  a  Hindu  widow's  estate  (i). 

It  has  been  laid  down  in  the  North- West  Provinces 
that  a  widow,  having  minor  children,  who  has  re-married 
is  not  their  mother  within  the  meaning  of  Act  XV  of  1856, 
§  3,  so  as  to  entitle  her  to  be  made  guardian  by  virtue  of 
her  relationship,  in  the  absence  of  an  express  appointment 
by  the  late  husband  (I). 

§  557.  The  Daughter  comes  next  to  the  widow, 
taking  after  her  or  in  default  of  her  (m),  except  where  by 
some  special  local  or  family  custom  she  is  excluded  (n). 
Among  the  Kurumbas,  a  shepherd  caste  of  North  Arcot, 
when  her  title  arises  she  shares  equally  with  the  agnates. 
It  is  not  stated  by  the  author  who  mentions  the  custom, 
whether  she  takes  half,  and  the  agnates  the  other  half,  as 
pe7'  stirpes,  or  whether  all  share  rateably,  a,s  per  capita  (o). 
It  has  been  held  in  Bengal  upon  the  Bengal  authorities 
that  she  is  under  the  same  obligation  to  chastity  as  a 
widow  ;  therefore,  as  the  law  is  now  settled,  incontinence 
will  prevent  her  taking  the  estate,  but  will  not  deprive 
her  of  it  if  she  has  once  taken  it  (p).  In  Bombay,  however, 
it  has  been  held  after  a  full  examination  of  all  the  autho- 
rities bearing  on  the  point,  that,  under  the  law  prevailing 
in  Western  India,  a  widow  is  the  only  female  heir  who 
is  excluded  from  inheritance  by  incontinence,  and  the 
opinion  of  the  Allahabad  High  Court  seems  to  be  in  the 


(k)  Vithuv  Govtn^a,  22  Bom.  (F.  B.),  321. 

(I)  Khmhali  v.  Rani,  4  All. .,96. 

(m)  Mitakshara,  ii.,  2;  Bmriti  Chandn'ka,  xi.,  2;  V.  May.,  iv.,  8,  i  10;  Vivada 
Chintamani,  292;    Daya  Bhaga,  zi.,  2.  §  1,  80;  Viramit.,  pp.  137,  140. 

(n)  See  as  to  each  customs,  Porrj',  O.  C,  117;  Bhau  Nanajix.  SimdrabiUt 
11  Bom.  H.  C,  249;  Buasic  v.  Purush,  ft.  D.  of  1847,  20.5;  Biranath  v.  Ram 
Narayan,  9  B.  L.  R.,  274 ;  8.  C,  17  Suth.,  316  ;  Chowdhry  Chintatnun  v.  Mt. 
Nowlnkho,  2  I.  A.,  263 ;  8.  C,  24  Snth.,  256 ;  Prasijivan  v.  Bat  Beva,  5  Bom., 
482 ;  Punjab  Customs,  16,  26,  37,  47 ;  30  I.  A.,  p.  236. 

lo)  N.  Arcot  Man.,  I,  226. 

(p)  2  W.  MacN.,  132 ;  per  Mitter,  J.,  Kery  Kolitany  v.  Moneeram,  18  B.  L.  R., 
4b;  S.  C,  19  Suth.,  367,  ante  §  565;  Ramnath  v.  Durga,  4  Cal..  660;  Rama- 
nanda  v.  Raikishori,  22  Cal.,  847. 
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same  direction,  though  the  pointhas  not  required  an  express 
decision  (q).  It  will  be  observed  that  the  Day  a  Bhaga 
and  the  Daya  Krama  Sangraha,  which  are  the  leading 
Bengal  authorities,  both  quote  in  support  of  the  daughter's 
right  of  succession  a  text  ascribed  to  Vrihaspati  which 
states  that  she  must  be  virtuous  (r).  The  same  text  is 
also  relied  on  in  the  passages  in  the  Viramitrodaya  and  the 
Smriti  Chandrika  which  refer  to  a  daughter's  right,  while 
no  mention  of  the  qualification  is  contained  in  the  corres- 
pondmg  passages  of  the  Mitakshara,  and  Mayukha  (s). 
This  is  the  more  remarkable  in  the  case  of  the  Mitakshara, 
since  the  author  borrows  part  of  the  text  of  Vrihaspati, 
omitting  the  clause  which  requires  virtue  in  the  daughter. 
It  may,  therefore,  well  be  that  in  the  Bengal  school 
chastity  may  be  essential  to  a  daughter's  right  to  inherit, 
while  it  may  be  unnecessary  in  Western  India.  Further, 
in  Bengal  there  is  the  authority  of  Rughunandana  that  the 
word,  *  wife, '  in  passages  relating  to  the  rules  of  succession, 
is  only  illustrative,  and  applies  to  females  generally. 
This  he  expressly  states  to  be  the  case  as  to  the  obligation 
to  chastity  (t).  In  considering  the  question  in  the 
Northern  parts  of  India  which  are  governed  by  the 
Mitakshara,  it  will  be  important  to  ascertain  what  weight 
is  to  be  given  to  the  opinion  of  the  Viramitrodaya,  while 
in  Southern  India  similar  reference  will  have  to  be 
made  to  the  Smriti  Chandrika.  It  will  be  seen  in  the  next 
paragraph  that  the  Smriti  Chandrika  appears  to  base  its 
views  as  to  the  rights  of  daughters  upon  religious  princi- 
ples, which  have  failed  to  secure  acceptance  in  Madras. 
There  seems  to  be  no  doubt  that  a  daughter  will  be 
excluded  by  incurable  blindness  or  any  other  ground  of 
disability,  such  as  would  disqualify  a  male  (u).     It  must 

(a)  Advyapa  v.  Budravay  4  Bom.,  104;  Deokeew  Sookhdeo,  2  N.-W.  P., 
p.  363;  Oangn  v.  Ohaaifa,  1  All.,  45;  followed  as  regards  a  raother  in  Kojiyadu 
V.  Laksmi,  5  Mad..  149. 

(r)  3  Dig  ,  186;  Daya  Bh.vga,  xi.,  2,  §  8;  Daya  Krama  Sangraha,  i.,  3,  §  4. 

(«i  \iramit..  p.  179,  5  3;  Smriti  Chandrikn,  xi..  2,  >  26;  Miiakfihara,  ii.,  1, 
§  2 ;  v.  May.,  iv.,  »,  j  10  - 12.     See  per  Weatropp,  C.  J.,  4  Bom.,  p.  110,  supra. 

(t)  See  Ramnath  v.  Durga,  4  Cal.,  p.  564. 

{u\  Bakubai  v.  Manchhabai,  2  Bom.  H.  C,  6. 
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Only  inherits  to  be  remembered  that  a  daughter  can  only  inherit  to  her 
er  own  a  er,  ^^^  father.  The  daughter  of  the  brother,  the  uncle,  or 
the  nephew  is  not  an  heir  (§  533).  If  a  son  dies  before 
his  father,  leaving  a  daughter,  and  then  the  father  dies, 
also  leaving  a  daughter,  the  inheritance  will  pass  to  the 
daughter  of  the  father  (v).  And  so,  if  one  of  two  un- 
divided brothers  under  Mitakshara  law  dies  first,  leaving  a 
daughter,  and  afterwards  the  surviving  brother  dies 
childless,  the  estate  will  pass  to  his  collateral  relations, 
not  to  the  daughter  of  the  first  brother  (w).  Of  course, 
in  Bengal  the  daughter  would  at  once  have  taken  the  share 
of  her  deceased  father.  The  case  of  the  father's  daughter, 
claiming  as  sister,  has  already  been  discussed   {'^  531). 

except  in  Bom.|  In  Bombay,  a  granddaughter,  a  brother's  daughter,  and  a 

sister's  daughter  are  held  capable  of  inheriting,  on  the 

principle  which  prevails  in  Western  India,  that  females 

I  born  in  the  family  are  got  raja  sapindas  {x).     They  come 

in,  however,  not  as  daughters  but  as  distant  kindred. 

Precedence.  §  558.  The  mode  in  which  daughters  inherit  inter  se 

depends  upon  the  school  of  law  which  governs  the  case. 
The  different  principles  which  prevail  upon  this  point  in 

Bengal.  Bengal  and  the  other  provinces  have  been  stated  already 

(§  520).  Mr.  W.MacNaghten  states  the  order  of  precedence 
in  the  different  provinces  as  follows  (y),  **  According  to  the 

Precedence.  doc trine  of  the  Bengal  school  the  unmarried  daughter  is 
first  entitled  to  the  succession  ;  if  there  be  no  maiden 
daughter,  then  the  daughter  who  has,  and  the  daughter  who 
is  likely  to  have  male  issue  are  together  entitled  to  the 
succession,  and  on  failure  of  either  of  them,  the  other  takes 
the  heritage.  Under  no  circumstances  can  the  daughters 
who  are  either  barren,  or  widows  destitute  of  male  issue,  or 
the  mothers  of  daughters  only,  inherit  the  property  (z).  But 

{o)  Sooranamy  v.  Venkataroyan^  Mad.  Dec.  of  18bo,  157;  2  W.  MacN.,  176. 

[w)  Soohba  Moodelly  v.  Auchalay,  Mad.  Dec.  of  1854,  153. 

(a?)  W.  *  B.,  495-498.     See  ante  §  529. 

(v)  1  W.  MacN.,  22. 

(z)  See  also  2  W.  MacN.,  39,  44,  46,  49,  58;  V.  Darp.,  166,  172 ;  Anon,  2  M. 
Dig.,  17 ;  Bajchund/tr  v.  Mt  Dhunmvneif,  3  8.  D.,  862 (482) ;  Binode  v.  Pvrdhan, 
2  Suth.,  176.  But  since  a  widow  may  now  re-marry  (S  656)  and  h«ve  male  issoe, 
it  has  been  held  that  even  in  Bengal  widowhood  is  notp^  ae  au  nbsolote  ground 
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there  is  a  difference  in  the  law  as  it  obtains  in  Benares  on  Benares, 
this  point ;  that  school  holding  that  a  maiden  is  in  the  first 
instance  entitled  to  the  property  ;  failing  her,  that  the 
succession  devolves  on  the  married  daughters  who  are 
indigent,  to  the  exclusion  of  the  wealthy  daughters  ;  that  in 
default  of  indigent  daughters,  the  wealthy  daughters  are 
competent  to  inherit ;  but  no  preference  is  given  to  a 
•daughter  who  has,  or  is  likely  to  have  male  issue,  over  a 
•daughter  who  is  barren  or  a  childless  widow  (a).  Accord- 
ing to  the  law  of  Mithila,  an  unmarried  daughter  is  Mithiia. 
preferred  to  one  who  is  married  ;  failing  her,  married 
■daughters  are  entitled  to  the  inheritance.  But  there  is  no 
distinction  made  among  the  married  daughters  ;  and  one 
Avho  is  married,  and  has,  or  is  likely  to  have  male  issue,  is 
not  preferred  to  one  who  is  widowed  or  barren.  Nor  is 
there  any  distinction  made  between  indigence  and  wealth.  *' 
The  law  of  the  Mitakshara  has  been  also  stated  in  accord- 
ance with  this  view  by  Mr.  Colebrooke  and  the  High 
Courts  of  Bengal,  Bombay  and  the  North-West  Provinces, 
and  by  the  Privy  Council  (6).  I  have  already  observed 
{^  020),  that  the  Smriti  Chandriha  follows  the  doctrine  of  smriti  Chan- 
religious  efficacy  so  far  as  to  exclude  barren  daughters,  *^"*^' 
and  Madras  pundits  have  stated  m  accordance  with  it,  that 
a  daughter  with  male  issue  excludes  a  sonless  daughter  (c). 
The  High  Court  of  Madras,  however,  upon  a  full  examina- 
tion of  all  the  authorities,  has  declined  to  follow  the  Smriti 
Chandrika  upon  this  point  in  preference  to  the  Mitak- 
shara (d). 

of  exclusion.  Bimola  v.  Dangoo,  19  Suth.,  189.  A  widowed  daughter  who,  at 
the  time  the  snccesaion  opens,  has  a  son  who  is  dumb,  but  not  shown  to  be 
incurably  so,  may  inherit.  It  was  not  decided  whether  she  would  have  been 
excluded,  if  it  could  be  shown  that  the  defect  waK  congenital  and  incurable. 
Chara  Chunder  v.  ^o6o  Sundari,  18  Cal.,  327. 

(a)  tndigence  is  an  absolute  term,  and  is  not  limited  to  cases  where  a  daughter, 
otherwise  well  off,  has  received  no  provision  from  her  father ;  Danno  v.  Darho^ 
4  All.,  243.  As  to  Bombay  law,  ace.  Bakuhai  t.  Manchhabait  2  Bom.  H.  C,  5 ; 
Poll  V.  Narotum,  6  Bom.  H.  C.  (A.  C.  J.),  183 ;  Jamnahai  v,  Khimjiy  14  Bom., 
p.  12. 

(6)  2  Stra.  H.  L.,  242;  2  Suth.,  i76,  supra;  Umo  Deyi  v.  Gokoofanund,  6 
I.  A.,  46;  S.  C,  3  Cal.,  587;  Andh  Kumari  v.  Chandra,  2  All.,  561 ;  Jamnahai 
V.  Khimji,  14  Horn.,  p.  4;  Totawa  v.  Basawa,  23  Bom.,  229. 

(f)  Smriti  Chandnku,  xi  ,  2,  §  21 ;  Stra  Man.,  §  32S;  Doorasamy  v. 
Bamantaiilt  Mad.  Doc.  of  1862,  177.  Sernb.,  Gokoolanutuiv.  Wooma  Daee,  15 
B.  L.  R,  405;  9.  C,  23  Suth..  340;  a/d.  5  1.  A.,  46;  S.  C,  3  Cal.,  587. 

id)  Simmani  v.  Muttammal,  3  Mad.,  265. 
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Several 
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S  accession  of 
several  daugh- 
ters. 


Bombay. 


Exception  to 
rale. 


§  559.  Where  daughters  of  the  same  class  exist,  they  all, 
except  in  Bombay,  take  jointly  in  the  same  manner  as 
widows  (§  553)  with  survivorship  (e).  If  they  choose  to 
divide  the  property  for  the  greater  convenience  of  enjoy- 
ment they  can  do  so,  but  they  cannot  thereby  create  estates 
of  severalty,  which  would  be  alienable  or  descendible  in 
any  different  manner  (f).  One  daughter  can,  however, 
alienate  her  own  life  interest,  and  effect  can  be  given  to 
such  alienation  by  a  partition  {g).  If  at  the  death  of  the 
last  survivor  another  class  of  daughters  exist,  who  have 
been  previously  excluded,  they  will  come  in  as  next  heirs, 
if  admissible  (A).  And  although  according  to  Bengal  law 
a  childless  or  barren  widow  cannot  inherit  originally,  still 
if  she  has  already  taken  as  one  of  a  class  of  sisters,  that 
which  would  have  been  an  original  disqualification  will 
not  prevent  her  taking  the  whole  by  survivorship  on  the 
death  of  her  coheiresses  (i).  Where  property  is  imparti- 
ble, the  eldest  daughter  of  all  the  sisters,  or  of  the  class 
which  takes  precedence,  is  the  heir  (k). 

In  Bombay  the  text  of  the  Mayukha  (iv.,  8,  §  10)  **  if 
there  be  more  daughters  than  one  they  are  to  divide 
(the  estate)  and  take  (each  a  share)  *'  has  been  held  to 
support  the  view  that  daughters  take  not  only  absolute 
but  several  estates,  which,  in  the  absence  of  issue,  they 
may  dispose  of  during  their  lives  or  by  will.  Of  course 
where  this  doctrine  prevails  there  can  be  neither  a  joint 
holding  nor  survivorship  (Z). 

§  560.  It  was  at  one  time  supposed  that  an  exception 
to  the  right  of  any  daughter  (otherwise  admissible) 
to  succeed  before  a  daughter's  son,  existed  in  Bengal. 

(tf)  D.vya  Bhaga,  xi.,  2,  §  16,  30  ;  V.  May.,  iv.,  8,  §  10  ;  Kottama  Nachiar  t. 
Dorasinga  T^-rar,  6  Mad.  H.  C,  310;  2  I.  A.,  113,  p.  126:  29  1.  A.,  p.  165. 

(/)  F,  MacN.,  55;  per  curiam,  Serigamalathammai  v.  Fa'a.V"^^*  3  Mad. 
H.  C,  317  ;  Kailash  Chandra  v.  Kashi  Chandra,  24  Cal.,  339 ;  Oohind  Krishtia 
V.  Abdul  Qayyam,  25  All.,  546. 

iq)  Kanni  v.  Aynmakannu,  23  Mad.,  504. 

(h)  Dowlut  Koner  v.  Burma  Deo,  14  B  L.  R.,  246  (note) ;  S.  C.»22  Suth..  55. 

li)  Aumirtolall  v.  Hajonee  Kant,  2  I.  A.,  113  ;  S.  C,  16  B.  b.  B.,  10;  S.  C, 
23  Suth.,  214. 

(k)  Kattama  Nachiar  v.  Dorasinya  Tevar,  6  Mad.  H.  C  ,  810. 

[l]  Bulakhulas  v.  Keahavlal,  6  Bom.,  85.     See  post  §  615. 
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Mr.  MacNaghten  says :  '*  If  one  of  several  daughters 
who  had,  as  maidens,  succeeded  to  their  father's  pro- 
perty, die  leaving  sons,  and  sisters,  or  sister's  sons,, 
then,  according  to  the  law  of  Bengal,  the  sons  alone  take 
the  share  to  which  their  mother  was  entitled,  to  the 
exclusion  of  the  sisters,  or  sisters'  sons"  (m).  This 
exception  rests  on  the  authority  of  Srikrishna  Tarkalan- 
kara  alone.  In  the  corresponding  passage  of  the  Daya 
Bhaga,  the  case  of  the  maiden  daughter  is  made  no  exception 
to  the  general  rule,  that  on  the  death  of  any  daughter  the 
estate  which  was  hers  becomes  the  property  of  those 
persons,  a  married  daughter  or  others,  who  would  regularly 
succeed  if  she  had  never  existed  (n).  There  seems  to  be 
no  reason  for  the  alleged  rule,  and  the  High  Court  of 
Bengal  has  finally  decided  that  the  alleged  exception  does 
not  exist  (o). 

§  561.  In  Northern  India  the  principle  of  agnation  pre-  Exciasion  of 
vails  in  its  strictest  form.     Not  only  are  agnates  preferred  th^Hwae^ 
to  cognates,  but  in  many  tribes  of  the  Punjab  cognates  ^^^i^^- 
are  absolutely  excluded  from  succession,  so  that  the  landed 
property  of  the  family  may  not  pass  out  of  the  gotra. 
Even  such  near  relations  as  daughters  and  their  sons  are 
debarred  from  inheritance  (p) .     In  numerous  cases  from 
Oudh  which  have  come  under  my  notice  in  appeal  to  the 
Privy  Council,  the  village  wajib-ul-arz  states  that  whether 
the  property  be  ancestral  or  self-acquired,  daughters  and 
daughter's   children   have   no   right  of  inheritance.     A 
circular  of  tha  Chief  Commissioner  of  Oudh,  42  of  1864, 
lays  down  the  same  rule  as  regards  the  great  Chattri 
families  of  that  province. 

§  562.  The  Daughter's  Son,  though  a  sapinda,  is  not  Position  of 

\       •  •    ^  XT      •  'A  I.    *  ^1     daughter's  son. 

a  gotraja  sapinda.  He  is  nearer  m  degree,  but  exactly 
similar  in  class,  to  a  sister's  son  or  an  aunt's  son,  who 

(m)  1  W.  MacN.,  24 ;  D.  K.  8.,  i.,  3,  §  3  ;  Bijia  Debia  v.  Mt.  Unnapooma,  8 
8.  D.,  26  (35) ;  per  curiam,  DowhU  Kooerv. Bu>  ma  Deo,  14  B.  L.  R.,  246  (note); 
8.  C,  22  Suth.,  66;  Kattama  Nachiar  v.  Dorasinga  Tevar.  6  Mad.  H.  C,  832. 

(w)  Daya  Bhaga,  xi.,  2,  §  30. 

(o)  Timmoni  v.  Niborun,  9  Gal.,  164. 

(p)  Punjab  Customs,  72;  Punjab  Customary  Law,  II,  80;  III,  48. 
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only  come  in  as  bandhus  (q) .  Yet,  according  to  all  systems, 
even  those  which  prefer  the  gotraja  sapinda  as  far  as  the 
seventh  degree,  and  the  Samanodakas  as  far  as  the  four- 
teenth degree,  to  the  bandhus,  he  comes  in  before  brothers 
and  other  more  remote  sapindas.  The  cause  of  this  peculiar 
favour  is  to  be  found  in  the  old  practice  of  appointing  a 
daughter  to  raise  up  issue  for  a  man  who  had  none.  The 
daughter  so  appointed  was  herself  considered  as  equal  to  a 
son.  Naturally  her  son  was  equivalent  to  a  grandson, 
and,  as  the  merits  of  son  and  grandson  are  equal,  he 
ranked  as  a  son  (r).  Consequently,  we  find  him  enume- 
rated among  the  subsidiary  sons,  and  taking  a  very  high 
rank  among  them,  generally  second  or  third  (s).  Subse- 
quently the  appointment  of  a  daughter  to  raise  up  issue 
for  her  father  became  obsolete  (t).  But  the  fact  of  the 
nearness  of  daughter  and  daughter's  son  remained,  and 
their  natural  claim  to  succession  on  the  ground  of  mere 
consanguinity  recommended  itself  for  general  acceptance. 
The  daughter's  son  ceased  to  rank  as  son,  but  he  retained 
his  place  next  in  succession  to  the  daughter,  or  where 
there  was  no  daughter  (w).  In  some  parts  of  Northern 
India  he  is  excluded  by  special  custom  (v). 

The  daughter's  son  is  not  enumerated  in  the  list  of  heirs 
by  Yajnavalkya  (w),  and  from  this  it  was  at  one  time 
suggested  by  some  commentators  that  his  right  did  not 
accrue  till  all  those  who  were  enumerated  had  been 
exhausted  (x),  Mr.  W.  MacNaghten  also  states  that  he  is 
not  recognized  as  an  heir  by  the  Mithila  school  (y).  But 
this  seems  to  be  incorrect,  even  as  regards  the  Vivada 

(a)  Ante  §  50o.     Apararka  treats  the  daughter's  son  as  a  mere  baudhu,  and  as 
ich  postpones  him  to  the  gotraja  sapindas. 


ftarvadhikati,  791. 
Vasishtha,  xvii.,  §  12,  ante  §  619. 


such 

(r)  IVlanu,  ix.,  §  127-136; 

(s)  See  table,  ante  5  67. 

(t)  Smriti  Chandrika,  x.,  $  5,  6.  See  question  whether  this  is  so  raised  but 
not  decided.  Tkakoor  Joobnath  v.  Court  of  Wards, 'il.  A.,  163;  S.  C,  16 
B.  L.  R.,  193 ;  S.  C,  23  Suth.,  409. 

(//)  Mitakshara,  ii.,  2,  M :  Smriti  Chandrika,  xi.,  2,  §28:  V.  Mny..  iv.,  8, 
§  13  ;  Daya  Bhaga,  xi.,  2,  §  17-29  ;  D.  K.  S.,  i.,  4;  Vivada  Ohintamani,  294. 

(o)  Punjab  Customs,  16,  37,  ante  §  561. 

(w)  Yajnavalkya,  ii.,  §  135,  136. 

(x)    Daya  Bhaga,  xi.,  2,  §  27 ;  D.  K.  S.,  i.,  4,  §  3. 

ly)  1  W.  MacN.,  28;  and  so  the  pundits,  Pokhvarain  v.  Mt.  See$phool, 
8  S.  D.,  114(152). 
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Chintamani,  which  appears  to  admit  him  after  both 
parents  (z).  It  is  now  settled,  however,  after  an  elaborate 
examination  of  all  the  Mithila  authorities,  that  the 
daughter's  son  is  admitted  by  them  after  the  daughter 
just  as  elsewhere  (a). 

§  563.  A  daughter's  son  can  never  succeed  to  the  estate  He  ancoeedB 
of  his  grandfather  so  long  as  there  is  in  existence  any  daughters, 
daughter  who  is  entitled  to  take,  either  as  heir  or  by  sur- 
vivorship to  her  other  sisters  (6).  The  reason  is  that  he 
not  as  heir  to  any  daughter  who  may  have  died,  but  as 
heir  to  his  own  grandfather,  and,  of  course,  cannot  take 
at  all  so  long  as  there  is  a  nearer  heir  in  existence.  For 
the  same  reason,  sons  by  different  daughters  all  take 
per  capita  not  per  stirpes  ;  that  is  to  say,  if  there  are  two  Takes  p«r 
daughters,  one  of  whom  has  three  sons,  and  the  other  has 
four  sons,  on  the  death  of  the  first  daughter,  the  whole 
property  passes  to  the  second,  and  on  her  death,  it  passes 
to  the  seven  sons  in  equal  shares  (c).  And  on  the  same 
principle,  where  the  estate  is  impartible,  it  passes  at  the 
death  of  the  last  daughter  to  the  eldest  of  all  the  grandsons 
then  living,  and  not  to  the  eldest  son  of  the  last  daughter 
who  held  the  estate  (d).  It  was  laid  down  by  the  Bengal 
pundits  in  one  case,  that  if  property  passes  to  daughter's 
sons,  any  such  sons  born  afterwards  will  also  take  shares, 
in  reduction  of  the  shares  already  taken  (e).     But  this 

{z)  Vivada  (yhintamani,  294. 

(a)  Svrja  Kumari  v.  Gandhrap,  6  8.  D.,  140  (168). 

{b\  Auniirtolall  v.  Rajoneekant,  2  I.  A.,  113;  S.  C,  16  B.  L.  R.,  10;  S.  C, 
23  8uth.,214:  Sastriv.  F<m^?^  ^wmaZ,  Mad.  Dec.  of  1861, 137;  1  W.  MacN..24; 
2W. MacN.,44, 67  ;  hamdanw  Beharee,  1  N.-W.  P.,  200 ;  Baiinath  v.  MaJiahir, 
1  All.,  60ft;  Jamii/atram  v.  Bai  Jamna,  2  Bom.  H.  C,  10,  contra  is  now  over- 
ruled. See  Lakahmebai  v.  Oanpat  Moraha,  fi  Bom.  H.  C.  (O.  C.  J.),  189 ;  Sib- 
chunder  v.  Sreemutty  Treepoorah^  Fulton.  98 ;  Saitt  Kumar  v.  Deo  Saran^ 
8  All  ,  365. 

(c)  1  W.MacN.,24;  1  Stra.  H.  L.,  189;  SDiff.,  501;  Ramdhuny.  Kishenkanth, 
8  S.  D.,  100  (133).  Succession  per  itirpes  is  laid  down  in  the  case  of  a  partition 
among  a  man's  male  descendants,  and  in  regard  to  &he  distnbution  of  Strtdhan  by 
special  texts.  The  remoter  gotraja  sapindas  succeed  in  their  own  right  and 
directly  to  the  prtBpontus^  and  take  per  capita;  per  Telang,  J.^  Nageakv. 
Oururao,  17  Bom.,  803,  p.  305. 

(d)  Kattama  NacJUarv.  Dorasinga  Ttfvar, 6  Mad.  H.  C,  310;  MvituVaduga- 


nadha  v.  Doraainga  Tevar,  61.  A.,  99  ;  B.  C,  8  Mad.,  290.  The  doctrine  stated 
in  the  Sarasvati  Vilaea  (§  682,  655)  that  properly  as  soon  as  it  passes  to  a 
daughter  vests  at  once  in  that  daughter's  son  and  in  his  son,  cannot  be  now 


maintained. 
(e)  Mt.  Salukna  v.  Ramdolal,  1  S.  D.,  824  (484). 
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assumes  that  a  daughter  capable  of  producing  sons  is  still 
alive.     If  so,  the  grandsons  could  not  take  at  all. 

§  563A.  The  nature  of  the  estate  which  is  taken  by 
daughter's  sons  under  Mitakshara  law,  where  several  have 
inherited  together,  is  a  question  which  has  received  a 
good  deal  of  discussion.  It  was  held  by  the  Calcutta 
Hourt  in  the  case  of  Jasoda  Koer  v,  Sheopershad  (/)  that 
they  would  take  as  tenants  in  common  without  survivor- 
ship. This  ruling  was  followed  by  the  Madras  High  Court 
in  1895  and  1897  (g).  The  later  case  came  on  appeal  before 
the  Privy  Council  where  it  was  reversed.  The  state  of  the 
family  in  that  case  appears  from  the  following  pedigree : 

Venkata  Ran  d.  1869 
=  widow  d.  1874 

dau^l^terd.  1884 


Niladri  d.  1892  Appa  Kan, 

~  plaintiff  in  defendant. 

O.  S,  8  of  1893 

The  suit,  so  far  as  the  present  question  is  concerned,  was 
brought  by  the  widow  of  Niladri  to  establish  that  he  and 
his  brother  had  taken  moieties  of  the  estate  of  the 
maternal  grandfather  as  tenants  in  common,  and  there- 
fore that  the  share  of  Niladri  descended  to  his  widow. 
The  defendant  alleged  that  he  and  his  brother  took  as 
joint  tenants  with  survivorship.  The  High  Court  decided 
in  favour  of  the  widow.  Its  judgment,  following  that 
of  the  Calcutta  High  Court,  and  that  of  the  Madras  Court 
in  1895,  "  proceeded  on  the  principle  that  although 
persons  who  succeed  to  joint  family  property  take  jointly 
if  their  inheritance  is  unobstructed,  yet  that  in  cases  of 
obstructed  inheritance  those  who  succeed  take  as  tenants 
in  common  and  not  as  joint  tenants.*'  On  appeal  to  the 
Privy  Council  (A),  the  Committee  after  referring  to  the 

~(7J~i7  Cal.,  33. 

(^^  Saminadha  v.  Thangathanai,  19 Mad.,  70,  and  CJu^Jikani  Venkatarama- 
nayamina  v.  Af)pa  Rau^  20  Mad.,  207. 

(«)  Chelikam  Veiikayamma  v.  Ch.  Venkataramanayamma,  29  I.  A..  165 ; 
S.  C,  25  Mad.,  678.  See  also  oases  cited  in  argument  29  I.  A.,  p.  160;  8.  C.,26 
Mad.,  p.  682,  where  self-acquisitions  of  the  father  which  descended  upon  his  sons, 
and  land  conveyed  by  a  stranger  to  brothers,  were  decided  to  be  held  by  them  as 
joint  tenants  and  not  as  tenants  in  common. 
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previous  decisions  upon  which  the  one  under  appeal 
rested,  said  "  the  Calcutta  decision  appears  to  their 
Lordships  to  have  been  based  upon  a  view  of  Mitakshara 
law  which  farther  investigation  shows  to  be  erroneous  ; 
namely,  upon  the  view  that  according  to  the  Mitakshara 
law,  the  doctrine  of  survivorship  is  limited  to  unob- 
structed successions  and  to  the  succession  to  the  joint 
property  of  re-united  coparceners.  No  authority  for  such 
a  limitation  can  be  found  anterior  to  the  Calcutta  case.'' 

It  will  be  observed  that  in  this  case  the  property 
descended  to  a  single  daughter,  who  was  the  mother  of 
both  sons,  and  that  these  sons  were  members  of  an 
undivided  family,  who  took  the  whole  property  at  the 
same  time  by  the  same  title.  Primd  facie  there  was  no 
reason  why  they  should  hold  it  in  any  manner  different 
from  that  of  their  other  family  property,  to  which  it 
would  naturally  form  an  accretion.  The  decision  would 
not  necessarily  govern  a  case  where  the  sons  were  by 
different  daughters,  and  therefore  of  different  families  (i). 

This  judgment  was  discussed  and  distinguished  by  a  Full 
Bench  of  the  Madras  High  Court  in  a  decision  (A:)  where 
they  held  that  it  did  not  apply  to  the  descent  of  Stridhanam 
from  a  mother  to  her  sons,  or  to  the  descent  of  the  property 
of  a  maternal  uncle  to  the  sons  of  his  sister,  and  that  in 
each  instance  the  sons  took  as  tenants  in  common  without 
survivorship,  though  they  were  at  the  time  living  as 
members  of  a  joint  family.  In  a  later  case  the  same 
Court  held  that  the  Privy  Council  ruling  did  apply  where 
the  property  of  the  maternal  grandfather  descended  to  his 
daughter's  son,  who  was  at  the  time  the  father  of  several 
sons,  and  that  father  and  sons  took  simultaneously  as 
joint  tenants,  so  as  to  entitle  the  sons  to  sue  the  father  for 
a  partition  of  the  property  which  had  so  descended  to 
him  (Z). 

(i)  Beeper  curtarn,  27  Mad.,  p.  385. 

ik)  Kant/ppai  Naehiar  v.  Sankara  Narayanan^  27  Mad.,  800. 

(/)  VydintUha  v.  Teggia,  27  Mad.,  382. 
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Ib  full  owner. 


Daughter's  son 
has  no  vested 
right. 


Daughter's 
dangnter. 


reoedence. 


How  far  the  former  decision  is  reconcilable  with  that 
in  the  Privy  Council,  and  how  far  the  later  decision  is 
justified  by  it,  ai  e  questions  which  may  hereafter  admit 
of  considerable  discussion. 

Where  property  which  is  at  the  absolute  disposal  of  a 
father  is  given  or  devised  by  him  to  his  undivided  sons,  it 
will  depend  upon  the  terms  of  the  document  whether  they 
take  as  joint  tenants  or  as  tenants  in  common  (m). 

§  564.  A  daughter's  son,  on  whom  the  inheritance  has 
once  actually  fallen,  takes  it  as  full  owner,  and  thereupon 
he  becomes  a  new  stock  of  descent,  and  on  his  death  the 
succession  passes  to  his  heir,  and  not  back  again  to  the 
heir  of  his  grandfather  (n).  But  until  the  death  of  the 
last  daughter  capable  of  being  an  heiress,  he  takes  no 
interest  whatever,  and  therefore  can  transmit  none. 
Therefore,  if  he  shoud  die  before  the  last  of  such  daughters 
leaving  a  son,  that  son  would  not  succeed,  because  he 
belongs  to  a  completely  different  family,  and  he  would 
offer  no  oblation  to  the  maternal  grandfather  of  his  own 
father  (o) .  Nor  can  the  daughter's  daughter  ever  succeed, 
except  in  Bombay,  and  by  recent  decisions  in  Madras, 
whether  her  mother  has  taken  or  not,  because  she  confers 
no  benefits  on  her  maternal  grandfather,  and  is  estranged 
from  his  lineage  (p). 

§  565.  Parents. — The  line  of  descent  from  the  owner 
being  now  exhausted,  the  next  to  inherit  are  his  parents. 
And  here,  for  the  first  time,  there  is  a  variance  between 
the  different  schools  of  law  as  to  the  order  in  which  they 

Im)  Yeihirajulnv.  Mukuntu,QbU(id.,SGS.  . 

(n^  3  Dig..  494,  502;  Bamjou  v.  Tarrachund,  2  M.  Dig.,  79;  St6^  v.  Badn, 

3  All.,  184  ;  Muttuvaduganatha  v.  Peria$amt,  16  Mad.,  11  ;  a/d.  231.  A.,  128; 

^'(oi'Daya  Bliaga.'xi.,  2.  §  2 ;  iv.  3,  §  84 ;  Ilias  ^-^g^ndUai,  8  S.  D .  of  87  (60); 
Se^ikul  V.  Aurxiiananda,  Mad.  Dec.  of  1862, 27 ;  DharapNath  v.  GoHnd  Saran, 
8  All  614 ;  Strinavaaa  v.  Dandayudapani^  12  Mad.,  411.  See  to  the  contrary, 
but  I  think  erroneouBly,  Sheo  Sehai  v.  Owed,  6  S.  D.,  301  (378) ;  Doe  v.  Ganfmt, 
Perrv  O  C .,  133.  The  son  of  a  daughter's  son  m«y  take  in  the  absence  of  other 
heirs  as  a  bandhu.  Kriakvnya  v.  >ichamwa,  11  Mad.,  287 ;  Sheobarat  t. 
Bhogawati,  17  All.,  528;  a  mere  apes  mccts^tonu  does  not  vest  in  the  Offiaal 
Assignee,  21  Bom.,  819;  is  not  assignable  Transfer  of  Property  Act  IV  of  1^ 
B.  6  (a);  and  cannot  be  taken  in  attachment,  Cjv.  P.  C.  of  1882,  s,  26ti  (*), 
17  T  A  201 
(p)  Daya  Bhaga,  xi.,  2,  §  2  ;  F.  MacN.,  6  ;  W.  &  B.,  477,  496,  ante  §  639. 
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take.  The  right  of  the  mother  as  an  heir  was  very  early 
recognized  (§  521),  but  her  precedence  as  regards  the 
father,  who  was  also  stated  to  be  an  heir,  was  left  uncer- 
tain. The  Mitakshara  gives  the  preference  to  the  mother 
on  the  ground  of  propinquity,  and  is  followed  in  Mithila 
by  the  Vivada  Chintamani ;  and  this  is  stated  by  Mr. 
W.  MacNaghten  to  be  the  law  of  Benares  and  Mithila  (q). 
The  SmritiChandrika  prefers  the  father,  upon  the  authority 
of  a  text  of  Bhrat  Vishnu,  and  this  view  is  adopted  in 
Pondicherry  in  regard  to  all  direct  ascendants  (r).  The 
Madhaviya  leaves  the  point  undecided,  and  Varadrajah, 
apparently  following  Srikrishnay  seems  to  make  both  in- 
herit together  (s).  Sambhu  says  that  the  point  is  imma- 
terial, as  whichever  of  the  two  takes  will  take  for  the 
benefit  of  the  other  {t).  The  Viramitrodaya,  while  giving 
a  general  preference  to  the  doctrine  of  the  Mitakshara, 
reconciles  it  with  the  conflicting  text  of  Bhrat  Vishnu 
by  making  the  precedence  of  father  or  mother  depend  on 
personal  merit,  which  again  he  appears  to  test  by  pecuniary 
rather  than  by  moral  considerations  (w).  In  Bengal  it  is 
quite  settled  that  the  father  takes  before  the  mother,  both 
on  the  express  authority  of  Vishnu,  and  upon  principles  6f 
religious  eflftcacy  (v).  The  Mayukha  takes  the  same  view, 
and  a  futwah  to  the  same  effect  is  recorded  from  Poonah. 
But  Messrs.  West  and  Biihler  adopt  the  opposite  order  on 
the  authority  of  the  Mitakshara  and  their  opinion  has  been 
recently  confirmed  by  the  High  Court  (w).  In  Guzerat 
the  father  is  preferred  to  the  mother  on  the  authority  of' 
the  Mayukha  (x), 

(q)  Mitakshara,  ii.,  3.  Sec  notes  by  Colebrooke.  Vivuda  Ohmtamani,  293, 
*294 ;  2W.  MacN.,  55,  n.,  ante  ^512.  The  Sarasvati  Vilatm  also  follows  the 
rule  of  the  Mitakshara  in  preference  to  that  of  the  Smriti  Cliandrika,  §  566 — 672. 

(r)  Smriti  Chaudrika,  xi.,  3,  v^  9.  So  also  Apararka,  Sarvadhikari,  427  ;  Sorg 
H.  L.,  316,  317 ;  Co.  Con.,  387. 

(a)  Madhaviva,  |  3d;  Varadraiah,  36.     See  8  Dig.,  480. 

{t,  Smriti  Chandrika,  xi.,  3,  §8.  (u)  Viramit.,  pp.  186—191. 

(v)  Vishnu,  xvii.,  §  6, 7  ;  Daya  Bhaga,  xi.,  3 ;  D.  K.  S.,  i.,  5 ;  3  Dig.,  602-505 ; 
2  W.  MacN.,  54  ;  Hetnluta  v.  Coluck  Ohunder,  7  S.  D.,  108  (127^. 

i^w)  V.  May.,  iv.,  8,  §  14;  W.  &  B,,  110,  448 ;  V.  N.  Mandlik,  860,  378;  BaU 
krtshna  v.  Lakshman^  14  Bom.,  605.  This  preference  does  not  extend  beyond 
the  parents  themselves,  "  As  between  the  deceased's  own  handhut  those  connect- 
ed tnroogh  the  father  are  to  be  preferred  to  those  connected  through  the 
mother.*'    Saguna  v.  Sadaakivt  26  Bom.,  p.  715. 

(x)  Khodabai  v.  Bahdar,  6  Bom.,  541. 

49 
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Step-mother.  §  566.  According  to  Bengal  law  a  step-mother  does  not 

succeed  to  her  step-son.  This  would  necessarily  be  so  upon 
the  principles  of  Jimuta  Vahana,  as  she  does  not  participate 
in  the  oblations  offered  by  such  step-son  (y).  The  Mitak- 
shara  does  not  notice  the  point,  but  the  reasons  given  by 
Vijnanesvara  for  allowing  the  mother  to  inherit,  viz.,  her 
close  relationship  to  her  son,  seem  to  show  that  he  could 
only  have  had  the  natural  mother  in  view  {z).  The  Bengal 
pundits  have,  on  several  occasions,  asserted  that  the  word 
mata  in  the  Mitakshara  includes  a  step-mother,  and,  in 
accordance  with  that  view,  it  was  decided  that  a  woman  in 
Orissa  would  inherit  to  her  step-son  (a).  These  opinions, 
however,  were  reviewed  by  the  Full  Bench  of  the  Bengal 
High  Court  in  a  case  from  Mithila,  and  it  was  decided 
that  a  step-mother  was  equally  excluded  by  the  Mitakshara 
and  the  Daya  Bhaga.  The  same  rule  applies  a  fortiori  to 
higher  ascendants,  such  as  a  grandmother  (6).  In  Bombay 
it  has  been  decided  that  a  step-mother  cannot  be  introduced 
as  an  heir  under  the  word  "  mother,  "  but  that  she  is  a 
more  distant  heir  as  the  wife  of  a  gotraja  sapinda,  and, 
therefore,  herself  a  gotraja  sapinda,  according  to  the 
doctrines  of  that  Presidency  (c).  **  She  ought  to  be  placed, 
on  account  of  her  near  relationship  to  the  deceased, 
immediately  after  the  paternal  grandmother,  up  to  whom 
only  the  succession  is  settled  by  special  text.  *'  Hence 
she  takes  before  the  paternal  uncle's  son  who  represents 
a  remoter  line  of  succession  (d).  In  Madras  also  it 
has  been  decided  that  a  step-mother  cannot  succeed 
in  competition  with  a  sapinda  of  the  deceased  (e).     The 

(«)  Daya  Bhaga,  iii.,  2,  §  30;  xi.,  6,  5^  3 ;  D.  K.  S.,  vi.,  §  28;  vii.,  §  3;  2  W. 
MacN.,  62:  Lakhi  v.  Bhmrab, 6 8.  D., 31 5 (369) ;  Bhyrohee  v.  Nubkiasen, 6 S.  D., 
63  (61);  Alhadmoni  v.  Gokulmoni,  S.  D.  of  1«62,  663. 

(e)  Mitakshara,  ii.,  3 ;  ace.  1  Stra.  H.  L.,  144 ;  Kesserbai  v.  Valab,  4  Bom.,  908. 

(a)  2  W.  MacN.,  63  ;  BUhenpvria  v.  Soogunda,  1  8.  D.,  37  (49);  Naraineev. 
HirJcishor,  tfc.,  39  (62). 

{b)  Lala  Joti  v.  Mt  Durani,  B.  L.  R.,  Sup.  Vol.,  67 ;  S.  C,  Snth.,  Sp.,  No.  173 ; 
Rama  Nand  v.  Surgiani.  16  All.,  221. 

(c)  Ke88erbai  v.  Valab,  4  Bom.,  188. 

(d)  RusBOobai  v.  Zulekabai^  19  Bom.,  707. 

(e)  Kumaravflu  v.  Virana,  5  Mod.,  29;  Muttamwalw  Vengalakthmi,  ib., 
82;  Mari  v.  ChinnammaJ,  8  Mad.,  107. 
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Pondicherry  Courts  admit  the  step-mother,  relying  upon 
usage  and  upon  the  text  of  Manu,  which  declares  that 
where  a  man  has  several  wives,  they  are  all  considered  the 
mothers  of  a  son  born  to  anyone  (/).  Where  a  husband 
having  several  wives  expressly  adopts  a  son  in  conjunction 
with  one  of  them,  she  is  considered  to  be  his  mother,  the 
others  being  only  his  step-mothers.  Consequently  if  he 
dies  without  nearer  heirs,  that  wife  succeeds  to  him  in 
preference  to  the  others,  though  herself  junior  as  wife  (g). 

In  Bengal  it  has  been  held  that  the  rule,  which  incapa-  Disabiutj 
citates  an  unchaste  wife  from  succession,  applies  also  to  a^^J^^™ 
mother.  This  is  based  not  upon  any  express  text  relating 
to  mothers,  but  upon  the  authority  of  Raghunandan,  who 
lays  it  down  that  the  passages  in  the  Daya  Bhaga  which 
refer  to  a  wife  has  a  general  application  to  all  female 
heirs.  He  expressly  asserts  that  in  the  text  of  Katyayana, 
*'  the  wife  who  is  chaste  takes  the  wealth  of  her  husband,  *' 
the  word  'wife  '  is  illustrative  (A).  On  the  other  hand,  in 
Bombay  and  Madras,  it  has  been  decided  that  the  condi- 
tion as  to  chastity  only  applies  to  a  widow,  and  the 
inchnation  of  the  Court  of  the  North- West  Provinces 
seems  to  be  in  the  same  direction  (i).  It  is  admitted  that 
an  estate,  once  taken  by  a  mother,  will  not  be  divested 
on  the  ground  of  unchastity  (k).  Since  Act  XV  of  1856 
(Hindu  Widow  Marriage)  a  mother  will  not  lose  her 
rights  as  heiress  to  her  son,  by  reason  of  a  second  marriage 
previous  to  his  death  (Z). 

§  567.    Brothers. — Next  to  parents  come  brothers.  Brothers. 
There  are  texts  which  show  that  at  one  time  their  position 
in  the  line  of  heirs  was  unsettled,  the  brother  being  by 

( f)  Sorg  H.  L.,  H16 ;  Co.  Con  ,  273,  39.5 ;  Man.,  ix  ,  §  183. 

(g)  Annapurni  Nachiar  v.  Forhrc,  18  Mad.,  277;  affd.  26  T.  A.,  246: 
8.  C,  23  Mad..  1,  ante  §  167. 

\'n)  Ramnath  v.  Durga^  4  Cal.,  550. 

(»)  Advyapa  v.  Rudrava,  4  Bora.,  104  ;  Kojiyadu  v.  Lakshmi,  6  Mad.,  149; 
Deokee  v.  Sookhdeo,  2  N.-W.  P.,  p.  368;  Oavgav.  Oha$ita,  1  AU.,  46, ante 
§567. 

(Ac)  See  cases  in  two  preceding  notes. 

(I)  Akora  v.  Boreani,2B.  L.  R.  (A.  C.  J.),  199;  S.  C,  11  Stith.,82,an<«'§666. 
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some  preferred  to  the  parents,  while,  according  to  others, 
even  the  grandmother  was  preferred  {m).  From  a  reli- 
gious point  of  view,  the  claim  of  the  brother  would 
seem  to  preponderate  over  that  of  the  father,  as  he  offers 
exactly  the  same  three  oblations  as  were  incumbent  on 
the  deceased,  while  the  father  receives  one  and  offers  two, 
viz,,  to  his  own  father  and  grandfather.  But  the  principle 
of  propinquity  in  this,  as  in  other  cases,  turned  the 
scale  (n). 

Among  brothers,  those  of  the  whole  blood  succeed 
before  those  of  the  half-blood.  The  Mitakshara  prefers 
them  on  the  natural  ground  of  closer  relationship,  and  the 
Bengal  authorities  on  the  ground  that  the  former  offer 
oblations  to  the  ancestors  of  the  deceased  both  on  the 
male  and  female  side,  while  the  latter  offer  oblations  in 
the  male  line  only.  If  there  are  no  brothers  of  the  whole 
blood,  then  those  of  the  half-blood  are  entitled,  according 
to  the  law  of  Benares  and  Bengal  and  the  Punjab,  and 
that  which  prevails  in  those  parts  of  the  Bombay  Presi- 
dency which  follow  the  Mitakshara.  The  Mayukha, 
however,  prefers  nephews  of  the  whole  to  brothers  of  the 
half-blood,  and  its  authority  is  paramount  in  Guzerat,  and 
the  island  of  Bombay  (o).  The  same  rule  is  followed  in 
Pondicherry,  and,  in  an  opinion  of  the  Consultative 
Committee  delivered  in  1893,  the  half-brother  was  declared 
to  rank  not  only  after  the  nephews,  but  after  the  grand- 
parents. This  view  does  not  appear  to  be  approved  by 
M.  Sorg  ip). 

§  668.  Until  very  lately  it  was  supposed  that  the 
preference  of  the  whole  to  the  half-blood  in  succession 
between  brothers  was  subject  to  an  exception  in  Bengal 


vm)  Smriti  Chandrika,  xi.,  6,  §  4—16,  24. 

(n)  Mitakshara,  ii.,  4;  Vivada  Chintamani,  296 ;  V.  May.,  iv.,  8,  §  16;  Daya 
Bhaga,  xi.,  6  ;  D.  K.  S.,  i.,  7. 

(o)  Mitakshara,  ii.,  4,  §  6,  6;  Vivada  Cliintamani,  296;  Daya  Bhaga,  xi.,  4, 
§  9-12 ;  D.  K.  S.,  i.,  7,  f  1—8 ;  Viramit.,  p.  193,  §  2 ;  3  Dig.,  609,  62e  VNeelkiato 
Deb  V.  Beerehunder,  12  M.  I.  A.,  628;  8.  C,  3  B.  L.  R.  (P.  C),  13;  8.  C.  19 
Suth.  (P.  C),  21 ;  Kruhnaji  v.  Pandwrano,  12  Bom.  H.  C,  66 ;  V.  May.,  iv.,  8, 
16 ;  W.  &  B.,  466,  468 ;  Punjab  Castoms,  26—28. 

(p)  Sorg  H.  L.,  816;  Co.  Con.,  887. 
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where  the  property  was  undivided.  The  point  could  never 
arise  out  of  Bengal,  for  under  Mitakshara  law,  where  the 
property  is  undivided,  it  passes  by  survivorship,  and  not 
by  inheritance  (ante  §  544).     But  in  Bengal  the  share  of 
an  undivided  coparcener  does  not  lapse  into  the  entire 
property,  but  passes  to  his  own  heirs,  of  whom,  in  the 
absence  of  nearer   relations,  his  brother  is  one  (§  270). 
Jagannatha  quotes  a  text  of  Yama : — "  Immovable  un- 
divided property  shall  be  the  heritage  of  all  the  brothers  where  brothers 
(be  their  mothers   the  same  or  different),  but  immov-  ^  ^^*  ®^' 
able   property,    when   divided,   shall   on  no  account  be 
inherited  by  the  sons  of  the  same  father  only.**     This 
he  explains  by  saying,  **  If  any  immovable  property  of 
divided  heirs,  common  to  brothers  by  different  mothers, 
have  remained  undivided,  being  held  in  coparcenary,  the 
half-brothers  shall  have  equal  shares  with  the  rest.     But 
the  uterine  brother  has  the  sole  right  to  divided  property 
movable  or  immovable  **  (g).     And  in  various  cases  it  was 
decided  that  where  the  brothers  were  undivided,  those  of 
the  half-blood  were  entitled  to  come  in  as  heirs  equally 
with   those  of  the  whole  blood  (r).     If  this  distinction 
really  existed,  it  would  merely  show  that  the  Bengal 
lawyers  did  not  push  the  doctrine,  that  undivided  brothers 
hold  their  shares  in  quasi-severalty,  to  its  logical  conse- 
quences.    If  brothers  of  the  whole  and  half-blood  are  to 
succeed  equally  in  a  system  which  is  governed  by  the 
principle  of  religious  efficacy,  it  can  only  be  by  treating 
the  property  of  the  deceased  as  undivided  family  property, 
which  is  to  be  dealt  with  according  to  the  rules  of  partition, 
and  not  as  several  property,  to  be  dealt  with  according 
to  the  rules  of  inheritance.     Of  course,  on  the  former 
principle  the  brothers  would  all  share  equally,  as  being 
equally  related  to  their  common  father   (§  473).     The  held  noi  to 
whole   law   on   the   point   was,    however,   subsequently  *""  * 
examined  by  a  Full  Bench  of  the  High  Court  of  Bengal, 

iq)  3  Dip:.,  617,  618. 

(r)  2  W.  MacN.,  66;  Tilock  v.  BamLuckh€e,2  Suth.,  41 ;  Kylashv.  Oooroo, 
3  Suth.,  43;  Shibnarain  v.  Bam  Nidhee,  9  Suth.,  87. 
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and  it  was  decided  that  no  such  distinction  existed,  and 
that  brothers  of  the  half  could  never  take  along   with 
brothers   of  the   whole   blood,  unless  the  former  were 
undivided,  and  the  latter  divided  (s), 
Undmded  Where  no  preference  exists  on  the  ground  of  blood  an 

undivided  brother  always  takes  to  the  exclusion  of  a 
divided  brother,  whether  the  former  has  re-united  with  the 
deceased,  or  has  never  severed  his  union  {t). 

Illegitimate  brothers  may  succeed  to  each  other  (§  552). 
Nephews.  ^^  ^^.g    Nbphews.— In  default  of  all  brothers  of  the 

whole  or  half-blood,  the  sons  of  brothers,  or  nephews, 
succeed.  To  this,  as  I  have  already  observed,  the  Mayukha 
appears  to  make  an  exception.  It  allows  the  sons  of  a 
brother  of  the  full  blood  to  succeed  before  a  half-brother, 
and  it  appears  also  to  allow  the  sons  of  a  brother  who  is 
dead  to  share  along  with  surviving  brothers  {u).  But,  ac- 
cording to  the  Benares  and  Bengal  schools,  no  nephew  can 
succeed  as  long  as  there  is  any  brother  capable  of  taking, 
the  rule  being  universal  that,  except  in  the  case  of  a  man*s 
own  male  issue,  the  nearer  sapinda  always  excludes  the 
more  remote  (v) .  If,  however,  a  brother  has  once  inherited 
to  his  brother,  and  then  dies  leaving  sons,  they  will  take 
along  with  the  other  brothers.  Because  an  interest  in  the 
estate  had  actually  vested  in  their  own  father,  and  that 
interest  passes  on  to  them  as  his  heirs.  But  it  must  be 
remembered  that  the  brother  must  live  until  the  estate 
has  actually  vested  in  him.  That  is,  he  must  not  only 
survive  his  own  brother,  but  survive  any  other  persons, 
such  as  the  widow,  daughter,  mother,  etc.,  who  would 
take  before  him  (w), 

(«)  Rajkishore  v.  Gobind  Chund'^.  1  Cal.,  27;  S.  C.  24  Suth.,  234;  affirmed 
Hh-eo  Soondarij  v.  Pirth^e,  d  1.  A.,  147. 

(0  Jadiibchund^r  v.  Benodbenharry^  1  Hyde,  214  ;  Kesahram  v.  NandkUhor^ 
3  B.  li.  R.  (A.  C.  J.),  7;  S.  C,  11  Snih..  308.  {»<)  V.  Mny.,  iv.,  i«,  §  16,  17. 

(v)  MaDU,  ix.,  ^  187;  Mitakshura,  ii.,  4,  §  7,  8;  Smriti  Cliaadrika,  xi..  4,  §22, 
23 ;  Dava  Bhaga,  xi.,  y,  §  2,  8 ;  xi.,  6,  §  1 ;  D.  K.  S.,  i.,  8,  §  1 ;  Virada  ChiuU- 
mani,29o;  3Difir.,6l8;  1  W.  MacN.,  26;  i?^od«r  v.  Swm6oo,  3  S.  D.,  106  (142) ; 
Jymun^e  v.  Ramjoy,  3  S.  D.,  2H9  (385) ;  Prithee  v.  Court  of  Wards,  23  Soth..  272. 

{w)  Mitak-ihara,  ii.,  4,  §9;  B'/rham  v.  Punchoo,  2  Snth.,  123;  Chandrika 
Bahnh  v.  Muua  Kunr,  29  I.  A.,  70;  S.  C,  24  All.,  273. 
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There  is  the  same  order  of  precedence  between  sons  of  Preoedence. 
brothers  of  whole  and  of  half-blood,  and  between  divided 
and  re-united  nephews,  as  prevails  between  brothers  (x). 

^  570.  Where  nephews  succeed  as  the  issue  of  a  brother  They  take  per 
on  whom  the  property  has  actually  devolved,  they,  of  course,  ^*P^*- 
take  his  share,  that  is,  they  take /)^5^irpe5  with  their  uncles 
if  any.  For  instance,  suppose  at  a  man's  death  he  leaves 
two  brothers,  A  and  B,  of  whom  A  has  two  sons,  and 
immediately  afterwards  A  dies  ;  then,  as  the  estate  had 
already  vested  in  A,  his  sons  take  half,  and  B  takes  the 
other  half :  but  if  he  left  at  his  death  two  nephews  by  a 
deceased  brother  A,  and  three  nephews  by  another 
deceased  brother  B,  the  five  would  take  in  equal  shares,  or 
per  capita,  because  they  take  directly  to  the  deceased,  just 
as  daughter's  sons  do,  and  not  through  their  fathers  (y). 

On  the  same  principle,  viz.,  that  nephews  take  no  Nephew  has 
interest  by  birth,  but  merely  from  the  fact  of  their  being  hTteresiT 
the  nearest  heirs  at  the  time  the  inheritance  falls  in,  it 
follows  that  a  nephew  can  only  take,  if  he  is  alive  when 
the  succession  opens.  A  nephew  subsequently  born  will 
neither  take  a  share  with  nephews  who  have  already 
succeeded,  nor  will  the  inheritance  taken  by  others,  to 
whom  he  would  have  been  preferred  if  then  alive,  be  taken 
from  them  for  his  benefit.  But  if  on  any  subsequent 
descent  heshoud  happen  to  be  the  nearest  heir,  it  will  be 
no  impediment  to  his  succession  that  he  was  born  after 
the  death  of  the  uncle  to  whose  property  he  lays  claim  (z). 
Of  course,  the  adopted  son  of  a  brother  succeeds  exactly 
as  he  would  have  done  if  he  had  been  the  natural-born 
son  of  that  brother  (a). 

5  571.  The  brother's  grandson,  or  grandnephew,  is  not  Grandnephew. 
mentioned  by  the  Mitakshara,  unless  he  may  be  included 

{x)  Drtvii  Bhftga,  xi.,  6,  §  2;  D.  K.  S..  i..  8;  Srariti  Chandrika,  xi.,  4.  8  26; 
MiUkflhaia,  ii.,  4,  §  7,  note;  Virarait.,p.  l'»5.  §2;  3Di-.,524;  2  W.  MacN.,  72; 
Kylaah  v   Oooroo,  3  Suth.,  43;  affirmed  6  Butb.,  93. 

(.y)  1  W.  MacN.,  27 ;  1  Stra.  H.  L.,  145 ;  Mitakshara,  ii..  4,  §  7.  note;  Brojo  v. 
Oouree,  15  Suth.,  70;  Gooroo  v.  Kylash,  6  Suth.,  93;  BroJo  v.  Streenath  Bose, 
9  Sath.,  46:1 

(z)  Bidhoomookhi  v.  Echamoea,  Sev.,  182;  Banymadhob  v.  Juggodumba, 
Sev.,  248.  (a)  2  W.  MacN.,  74. 
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Said  to  be 
excluded  by 
Benares  law, 


in  the  term  brother's  sons.  He  is,  however,  expressly 
mentioned  by  the  Bengal  text  books  as  coming  next  to 
the  nephew,  and  is  evidently  entitled  as  a  sapinda,.  since 
he  offers  an  oblation  to  the  father  of  the  deceased  owner  (6). 
On  the  same  principle  the  brother's  great-grandson  is 
excluded  as  a  sapinda,  though  he  comes  in  later  as  a 
sakulya.  The  same  distinction  as  to  whole  and  half-blood 
prevails  as  in  the  case  of  brothers  (c).  Of  course,  he 
cannot  succeed  so  long  as  any  nephew  is  alive,  except  by 
special  custom  (d). 

Mr.  W.  MacNaghten  states  that  the  brother's  grandson 
is  excluded  by  the  authorities  of  the  Benares  and  Mithila 
school  (e) .  But  he  is  included  by  Varadrajah,  and  per- 
haps by  the  Madhaviya,  and  it  has  been  decided  by  the 
Bengal  High  Court  that  under  the  Mitakshara  system  he 
is  an  heir,  though  it  was  not  decided,  and  was  not  neces- 
Grandnephew.  sary  to  decide,  whether  he  came  in  next  after  nephews  (/). 
If  he  succeeds  as  one  of  the  brother's  sons,  in  the  wide 
meaning  usually  given  to  that  term,  his  place  would  be 
next  after  the  nephew.  That  this  is  his  place  has  been 
held  to  be  the  law  in  a  case  from  Mithila  (g).  And  in 
Western  India  the  grandnephew  has  been  decided  to  be 
an  heir,  though  his  position  is  not  exactly  defined  (A). 
In  Madras  it  has  been  held  upon  a  very  full  discussion  of 
the  authorities,  that  the  word  *  sons '  in  Mitakshara,  ii.,  4, 
§  7  and  ii.,  5,  1,  does  not  include  grandsons,  and  that  the 
son  of  the  paternal  uncle  succeeds  before  a  brother's 
grandson  (i).  Exactly  the  opposite  conclusion  has  been 
arrived  at  by  the  Allahabad  Court  (i). 


(h)  See  Parasara  v.  Bangaraja,  2  Mad.,  202. 

(c)  Dava  Bhaea,  xi.,  6,  §  6,  7;  D.  K.  S.,  i.,  9;  3  Dip.,  626:  Degumber  Roy 
V.  MotiLnl,  9CiU.,  663. 

(d)  2  W.  MacN.,  67.     In  the  Punjab,  nephews  and  grandnephews  succeed 
together.    Punjnb  Customs,  12. 

le)  1  W.  MacN,,  28;  ace,  Smriti  Chandrika,  xi.,  5. 

(/)  Varadrajah,  36;  Madhaviya,   §  40;  Kureem  v.  Oodung,  6  Suth.,   158; 
Oorhya  Kooer  v.  Rajoo  Nye,  14'8uth.,  208. 
[g)  Snmbhoodutt  v.  Jhotee,  S.  D.  of  1855,  382,  and  so  Varadrajah,  36. 
(h)  W.  &  B.,  480. 

(t)  Suraya  Bhukta  v.  Lakahminarasamma,  5  Mad.,  291. 
(*)  Kalian  Bat  v.  Bamchvnder,  24  All.,  128. 
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5  572.  On  referring  to  the  tables  given  at  §  504  and  father's  line. 
§  505  it  will  be  seen  that,  in  the  first  place,  the  des- 
cendants of  the  owner  himself,  down  to  and  including 
his  great-grandson  and  his  daughter's  son,  have  been 
exhausted.  The  line  then  ascended  a  step  higher,  viz., 
to  his  parents,  and  then  descended,  exhausting  all  the  male  Bhinna-gotra 
descendants  of  the  father  who  are  also  sapindas  of  the  **^*"  **' 
owner.  Now,  the  sister  and  sister's  son  of  the  owner,  are 
merely  the  daughter  and  daughter's  son  of  the  owner's 
father.  Similarly,  his  niece  and  his  son  are  the  daughter 
and  daughter's  son  of  his  brother.  His  female  first  cousin 
and  her  son  are  the  daughter  and  daughter's  son  of  his 
uncle.  His  aunt  and  her  son  are  the  daughter  and 
daughter's  son  of  his  grandfather.  All  these  sons,  as  will 
be  seen,  are  the  sapindas  of  the  owner ;  but  they  are  not 
gotraja  sapindas.  Therefore,  upon  the  principles  of  all  the 
schools  which  are  not  based  upon  the  Daya  Bhaga,  none  of 
them  can  succeed  until  all  the  sapinda,  sakulyas,  and  sama- 
nodakas  in  an  unbroken  male  line  have  been  exhausted. 
We  shall,  therefore,  first  examine  the  order  of  descent  as 
laid  down  by  the  Benares  and  Mithila  schools,  which  in 
this,  as  in  most  other  respects,  are  identical,  and  point 
out  the  different  order  of  devolution  adopted  in  Bengal 
and  Western  India. 

§  573.  Grandfathers'  and  Great-Grandfathers'  Precedence. 
Line. — On  the  exhaustion  of  the  male  descendants  in  the 
line  of  the  owner's  father,  a  similar  course  is  adopted  with 
regard  to  the  line  of  his  grandfather  and  great-grandfather. 
In  each  case,  according  to  the  Mitakshara,  the  grand- 
mother and  great-grandmother  take  before  the  grandfather 
and  great-grandfather.  Then  come  their  issue  to  the 
third  degree  inclusive.  That  is  to  say,  so  far  as  the  issue 
of  each  ancestor  are  his  sapindas,  they  are  also  the 
sapindas  of  the  owner,  with  whom  they  are  connected 
through  that  ancestor  (Z).     In  these  more  distant  relation- 

(l)  Mitakshara,  ii  t  5,  §  1  —6;  Madhaviya,  $  41,  only  includes  sons  and  ^rund- 
Bons,  but  there  can  be  no  reason  for  excladini;  the  great-^rrandson.  His  title 
was  affirmed.  Gobind  v.  Mohesh,  15  B.  L.  R..  35 ;  S.  C,  23  Soth.,  117;  W.  fc  B., 
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ships  the  High  Court  of  Bombay  holds  that  there  is  no 
preference  of  whole  blood  over  half-blood,  in  cases  govern- 
ed by  the  Mitakshara  and  Mayukha.  Priority  on  this 
ground  is  limited  to  the  cases  of  brothers  and  their 
issue  (m).  It  would  probably  be  different  in  Bengal.  A 
Full  Bench  of  the  Allahabad  High  Court  has  arrived  at  an 
opposite  conclusion  (n).  The  author  of  the  Smriti 
Chandrika  gives  a  completely  different  line  of  descent. 
He  makes  each  line  of  descent  end  with  the  grandson  ; 
he  makes  the  son  and  grandson  in  each  line  take  before 
the  father,  and  then  brings  in  the  father  of  one  series  as 
the  son  in  the  next  ascending  series  (o).  This  arrange- 
ment, however,  seems  not  to  have  been  followed  by  any 
other  author. 

S  574.  Sakulyas  and  Samanodakas. — The  above  order, 
as  will  be  seen,  exhausts  all  the  gotraja  sapindas  of  the 
nearest  class.  Then  follow  the  sakulyas,  or  persons 
connected  by  divided  oblations,  and  the  samanodakas,  or 
kindred  connected  by  libations  of  water.  The  former 
extend  to  three  degrees,  both  in  ascent  and  descent,  beyond 
the  sapindas,  and  the  latter  to  seven  degrees  beyond  the 
sakulyas  or  even  further,  so  long  as  the  pedigree  can  be 
traced  (p).  Little  is  to  be  found  as  to  the  order  m  which 
they  succeed.  The  Bengal  writers  make  those  in  the 
descending  line  take  first,  and  then  those  in  the  successive 
ascending  lines  with  their  descendants  {q) .  This  arrange- 
ment follows  the  analogy  of  succession  among  sapindas, 
where  those  who  offer  oblations  take  first,  and  then  those 
who  participate  in  them  (/•).     In  the  table  of  succession 


4S1  ;  Mahoda  v.  Kideani,  1  S.  I).,  67  |S?);  V.  D.i:i».,  2m4  and  se^  littirhepufty 
V.  Hajundrr,  2  M.  I   A..  157;   U  .  »!'  B.,  llh;  V.  N.  Mtimllik,  361,  376. 

I///)  Samat  v  Ainra,  6  IJ  in.,  H94  :  foUd  Vtthnl  Uao  v.  Ram  Ran,  24  B>m., 
317  ;  Saguna  \  .  Sadnshiv,  2»»  Hoin.,  715 

(;t;  Sub^i  Singh  v.  Sara/rae  Kti invar,  19  All.,  215. 

(o)  Siunti  Chiindrika,  xi.,  5,  §  8-12. 

{p)  Mitakshara.  ii..  -3,  §  6 ;  V.  May.,  iv  ,  8;  Bat  Dtxvkore  Amhitrain,  \Q  lk»n»., 
272. 

iq)  1  W.  MacN.,  30;  Daya  Blujfa  .xi.,  6,  §  22,  note:  Recapitulation,  at  ?  36, 
note  ;  V.  Darp.,  305  ;  Sarvadliikari,  826. 

(r)  ThiB  id  also  the  order  of  :i(ncceE»8ion  in  the  lint  of  heirs  compiled  ^v  R*m« 
Rao,  which  will  be  found  in  Cunningham's*  Digest. 
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given  by  Prosonno  Coomar  Tagore  in  his  translation  of  the 
Vivada  Chintamani,  no  mention  is  made  of  any  descend- 
ants beyond  the  three  generations  below  the  owner.  He 
makes  the  sakulya  ascendants  follow  in  regular  order 
after  the  last  of  the  collateral  sapindas,  and  after  them  the 
samanodaka  ascendants.  Clearly,  however,  the  sakidyas 
and  samanodakas  in  the  descending  line  are  entitled 
equally  with  the  ascendants,  if  not  in  priority  to  them. 
The  Mitakshara  gives  no  instances  of  succession  for  either 
sakulijas  or  samanodakas.  After  it  has  exhausted  the 
near  sapindas  it  merely  says,  "  In  this  manner  must  be 
understood  the  succession  of  kindred  belonging  to  the 
same  general  family  and  connected  by  funeral  oblations," 
(samanagotra  sapinda)  i.e,,  sakulyas.  "If  there  be  none 
such,  the  succession  devolves  on  kindred  connected  by  li- 
bations of  water,"  i.e.,  samanodakas  (s) .  But  Subodhini  in 
his  commentary  carries  on  the  enumeration  two  steps 
further,  on  the  same  principle  as  Prosonno  Coomar  Tagore, 
making  the  sakulyas  in  the  ascending  line  and  their  issue 
follow  next  after  the  collateral  sapindas.  Messrs.  West 
and  Biihler  suggest  two  arrangements :  either  that  the 
fourth,  fifth  and  sixth,  in  the  owner^s  own  line,  should 
take  first ;  next  the  remoter  descendants  in  the  lines  of  the 
father,  grandfather,  etc.,  successively,  and  so  on;  or 
that  those  in  the  different  lines  should  take  jointly  in  the 
order  of  nearness,  instead  of  one  line  excluding  the 
other  (t) .  I  am  not  aware  of  any  case  in  which  a  conflict 
between  heirs  in  the  ascending  and  descending  lines  has 
arisen.  It  is  obvious  that  a  case  could  very  seldom  arise 
in  which  remote  relations  in  the  ascending  and  in  the 
descending  lines  would  be  simultaneously  in  existence. 
The  question  of  priority  is  therefore  practically  unim- 
portant. 

S  575.  Bandhus. — After  all  the  samafwdakas  are  ex- who  are  entiti- 
hausted,  the  bandhus  succeed  according  to  Benares  and  ^  "  *>MidhuB. 

(s)  MitatcHhara,  ii.,  5,  §  ~>,  6,  note. 

(t)  W.  &  B.,  114,  124.     See  futwah,  Vmroot  v.  KulyandaSy  I  Bor.,  292  [322]. 
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Sister's  son. 


Mithila  law  (§  512).  I  have  already  discussed  the  meaning 
of  this  term,  and  pointed  out  that  none  of  the  enumerations 
of  bandhtis  in  the  law-books  are  to  be  considered  exhaus- 
tive (u).  In  the  tables  annexed  to  §  505,  506  will  be  foxmd 
references  to  the  decisions  which  have  affirmed  the  right 
as  bandhus  of  the  various  persons  there  named. 

Among  those  bandhus  who  are  omitted  by  the  Mitak- 
shara,  the  sister's  son  has  had  the  severest  struggle  for 
existence,  having  even  run  the  gauntlet  of  an  adverse 
decision  of  the  Privy  Council.  His  right  has  always  been 
recognized  under  Bengal  law,  as  he  is  expressly  named 
by  the  Daya  Bhaga  (v).  But  in  the  provinces  governed 
by  the  Mitakshara  (not  including  Western  India)  it  was 
wn  under *^**'*^  supposcd  that  he  had  no  claim,  and  this  view  was  put 
Mitiikshara,  forward  almost  unanimously  by  text  writers,  pundits,  and 
Judges  (w).  The  case  came  on  for  the  decision  of  the 
Privy  Council  in  an  appeal  from  the  North- West  Provinces, 
which  are  governed  by  the  Benares  law.  There,  a  sister's 
son  sued  to  set  aside  an  adoption  made  by  the  widow  of 
his  deceased  uncle.  The  objection  was  taken  that  he  was 
not  in  the  line  of  heirs  at  all,  and,  as  such,  had  no 
interest,  vested  or  contingent,  which  would  entitle  him  to 
maintain  the  suit.  Of  course,  this  was  the  strongest 
possible  form  in  which  the  question  of  his  right  could 
arise.  It  was  not  a  question  of  precedence,  but  of  absolute 
exclusion.  It  went  the  full  length  of  saying  that,  if  there 
were  no  other  heir  in  existence,  the  estate  would  escheat 
rather  than  pass  to  him.  Yet  the  doctrine  of  the  inability 
of  the  sister's  son  to  inherit  was  accepted  by  the  Judicial 
Committee  to  this  full  extent,  and  the  suit  was  dismissed 
on   the   preliminary  objection  that  he  had  no  interest 

(m)  See  ante  §  502—607. 

(v)  Daya  Bhaga,  xi.,  6,  §  8.  He  has  also  heen  recognized  as  nn  heir  in  Ltihore 
Punjab  Costome,  22. 

(m)  1  Stra.  H.  L.,  147 ;  Stra.  Man..  §  341 ;  2  W.  MacN.,  86.  87,  88;  contra,  2 
W.  MacN.,  91;  Bajchunder  v.  Goculchund,  1  S.  D.,  46(66);  Jotcahtr  v.  J/|. 
Kailnssoo,  1  Suth.,74 ;  Oaman  v.  SrikantNeogi^  Sev.,  460;  Nagalingn  v.  VatJi- 
linga.  Mad.  Dec.  of  1860,  246,  where  the  ptindits  differed  from  the  Jndf(e« : 
KuVammal  x.Kuppu,  1  Mad.  H.  C.,85;  Moonea  v.  Dhvrma,  N.-W.  P.,  1866, 
cited  ThaJeoorain  v.  Mohvn,  11  M.  I.  A.,  393. 
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whatever  in  the  subject-matter  (x).  In  ordinary  cases, 
sach  a  decision  would  have  set  the  matter  at  rest  for 
-ever.  But  the  case  itself  was  rather  an  extraordinary 
one.  The  plain  tiff  *s  counsel  chose  to  make  an  express 
admission  that  his  client  could  not  inherit  as  a  bandhu, 
not  being  mentioned  as  such  in  the  Mitakshara.  He 
asserted  that  he  was  really  a  gotraja  sapinda.  This  claim 
he  rested,  partly  on  the  authority  of  the  Mayukha, 
and  partly  on  the  views  of  Balambhatta  and  Nanda 
Pandita,  who  consider  that  where  the  word  'brothers* 
occurs  in  the  Mitakshara  it  should  be  interpreted  as 
including  sisters  {y).  Consequently,  sisters'  sons  would 
inherit  along  with,  or  immediately  after,  brothers*  sons. 
The  Judicial  Committee  had  no  difficulty  in  setting  aside 
the  whole  of  this  argument,  and  as  the  place  which  he 
really  occupied  as  a  bandhu  had  been  disclaimed  for  him 
by  his  counsel,  it  followed  that  no  locus  standi  was  left  to 
him  at  all. 

This  decision  was  pronounced  in  1867,  and  in  1868  Sister's  son 
another  case  arose  under  Mitakshara  law,  in  which  also  a  hSr^****^*^  * 
person  not  specifically  named  claimed  as  a  bandhu.  The 
relation  here  was  a  maternal  uncle.  The  High  Court  of 
Bengal  held  that  the  Crown  would  take  by  escheat  in 
preference  to  him.  The  Judicial  Committee  held  that 
the  enumeration  of  cognates  in  the  Mitakshara  was  not 
exhaustive,  and  admitted  his  claim  (z).  In  this  case,  it 
will  be  observed,  the  uncle  took  as  heir  to  his  sister's  son, 
which  is  exactly  the  converse  of  the  former  case,  where 
the  sister's  son  claimed  as  heir  to  his  maternal  uncle.  But, 
if  the  uncle  is  the  bandhu  of  his  sister's  son,  this  makes  it 
at  least  probable  that  the  sister's  son  is  the  bandhu  of 
his  uncle.  The  decision  in  Thakoorain  v.  Mohun  was  appa- 
rently not  referred  to  by  the  Judicial  Committee,  and  they 
cited  with  approbation  a  later  decision  of  the  Bengal 
High  Court,  in  which  the  same  view  had  been  taken  as 

(x)  Thakoorain  V.  Mohun,  11  MT I.  A. ,386^ 


y)  Mitaksliara,  ii.,  4,  §  1,  note,  ante  §  531 
t)  Oridhari  v.  Oovemmeni 
(P:c.),44;  S.  C,  10  Suth.  (P, 


b)  Oridhari  v.  Government  of  Bengal,  13  M.  I.  A.,  448;  S.  C,  1  B.  L. 

'^ "   -  C.),3a. 
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that  enunciated  by  themselves,  and  the  right  of  a  sister's 
son  had  been  admitted  in  consequence  (a),  as  showing 
that  the  point  was  still  open  in  India. 

§  576.  In  this  state  of  the  authorities,  the  case  of  a 
sister's  son  came  before  the  Full  Bench  of  the  High  Court 
of  Bengal,  upon  a  reference  to  them  made  in  regard  to 
the  case  quoted  by  the  Judicial  Committee.  His  right 
was  affirmed  in  a  most  elaborate  judgment  delivered  by 
Mr.  Justice  Mitter,  and  assented  to  by  the  other  Judges. 
The  judgment  was  written  before  the  decision  of  the  Privy 
Council  in  Gridhari  v.  Government  of  Bengal  had  reached 
India,  but  proceeded  on  exactly  the  same  grounds.  He 
showed  that  the  specific  enumeration  of  bandhus  in  the 
Mitakshara  was  not  exhaustive,  but  illustrative  only,  and 
that  the  sister's  son  not  only  came  within  the  definition 
of  a  bandhu  as  laid  down  by  Vijnanesvara,  but  was  actually 
nearer  than  any  of  those  who  were  expressly  named. 
The  adverse  decision  of  the  Privy  Council  on  the  appeal 
from  the  North- West  Provinces  was  disposed  of  by  the 
remark  that  it  had  really  proceeded  upon  a  mere  admis- 
sion of  counsel  which  could  not  be  binding  in  any  other 
case  (6).  This  decision  was  again  followed  by  the  High 
Court  of  Madras  as  settling  the  law  in  that  Presidency  (c), 
and  more  recently  by  the  High  Court  of  the  North- West 
Provinces  (d).  A  step-sister's  son  is  also  entitled  to 
inherit  in  Madras  (e). 

§  577.  It  is  a  very  remarkable  thing  that  in  1871  the 
very  same  question,  as  to  the  right  of  a  sister's  son,  was 

(<i)  A  mHta  v.  Lakhinarayan.  This  i«  the  case  next  cited,  where  the  decision 
to  which  the  Judicial  Committee  hiid  referred,  was  confirmed  on  a  reference 
made  to  the  Full  Bench. 

(b)  Amrita  v.  Lakhinarayan,  2B.h.  R  (F.  B.),28;S.  C  lOSnth. /P.  B.),76. 

{c)  Chelikani  v.  Suraneni,  6  Mad.  H.  C  ,  278;  Srimvusa  v.  Rengasami,  2 
Mad.,  304.  His  right  has  always  been  recognized  in  Western  India,  W  fi:  B,, 
493,  but  the  eon  of  the  step-sister  is  said  not  to  take  where  there  is  a  son  of  a 
full  sister,  ib.y  495.  This  would  naturally  be  so  on  principles  of  consanguinity. 
In  Bengal,  where  religious  efficacy  is  considered,  tons  of  sisters  of  whole  and 
h..lf-blood  take  together,  each  being  of  equal  merit.  2  W.  MacN.,  86;  D.  K.  S., 
i.,  10,  §  1;  Bhola^mth  v.  Bnkhal  Doss,  11  Cal.,  69.  The  Madras  High  Court 
places  the  sister's  son  b«jfore  the  sister.  Lakshmanamnial  v.  Ttruvenaada,  5 
Mad.,  241, 

(d)  Raghunath  v.  Munnan  Mi»r,  20  All.,  191. 

(e)  Subbaraya  v.  Kylasa,  16  Mad.,  300. 
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again  raised  before  the  Judicial  Committee  in  an  appeal 
from  the  North- West  Provinces,  and  the  very  same  argu- 
ment was  addressed  to  them  on  his  behalf  as  that  which 
they  had  already  set  aside  in  1867.  It  was  not  necessary 
to  decide  the  point,  as  it  had  not  been  taken  in  the 
Indian  Courts,  and  the  facts  as  to  the  relationship  were 
not  admitted.  But  their  Lordships  treated  the  claim  as 
wholly  an  open  question,  though  they  seem  to  think  that 
the  balance  of  authority  was  against  its  validity  (/).  No 
reference  was  made  to  their  own  decisions  in  1867  and 
1868,  nor  does  their  attention  appear  to  have  been  called 
to  the  Full  Bench  ruling  on  the  point  in  Bengal. 

On  the  whole,  however,  it  may  be  considered  that  the 
rights  of  the  sister's  son,  and  of  all  others  similarly 
situated,  are  now  settled  beyond  dispute. 

§  578.  The  right  of  the  granduncle's  daughter's  son  has  Grandancie's 
also  been  discussed  in  Madras,  and  decided  against  (gr).'^*"^^*®''^*®'^' 
But  this  decision  rested  upon  the  supposition  that,  as 
he  was  not  named  by  the  Mitakshara,  he  was  excluded. 
The  Court  admitted  that  on  general  principles  he  would 
inherit,  but  pointed  out  that  he  stood  on  exactly  the  same 
footing  as  the  sister's  son  who,  at  the  date  of  the  decision, 
was  supposed  not  to  be  in  the  line  of  heirs.  As  the  right 
of  the  latter  is  now  established,  the  reasoning  put 
forward  by  the  Judges  for  shutting  out  the  son  of  the 
granduncle's  daughter  would  apply  directly  in  favour  of 
letting  him  in. 

§  579.  The  order  of  succession  among  bandhus  under  Precedence  rests. 
Mitakshara  law  is  very  obscure.  Nothing  is  to  be  found  M^^w^ 
upon  the  subject  either  among  text-writers  or  in  prece- 
dents, and  the  principle  upon  which  any  case  is  to  be 
decided  is  far  from  clear  (A).  If  the  text  of  the  Mitak- 
shara, in  which  the  bandhus  are  enumerated,  is  to  be 
taken  as  indicating  the  order  of  succession,  it  will  be  seen 

(/)  Koo^r  Goolab  v.  Rao  Kurun,  14  M.  I.  A.,  176,  196;  S.  C,  10  B.  L.  R. 
(P.  C),  1. 

(a)  Ki$sen  v.  JavaVa,  3  Mad.  H.  C,  346. 

{%)  A  very  elaborate  and  ingenious  discaseion  on  the  subject  will  be  found  in 
Mr.  Hajkumar  Sarvadhikari's  Jjectures,  pp.  687 — 736. 
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that  proximity,  and  not  religious  efficacy,  is  the  ground  of 
preference ;  the  first  of  4;he  three  classes  contains  the 
man's  own  first  cousins,  the  second  contains  his  father's 
first  cousins,  and  the  third  contains  his  mother's  first 
•cousins  (§  513).  This  is  corroborated  by  the  next  verse  (i), 
where  the  author  says :  **  By  reason  of  near  affinity, 
the  cognate  kindred  of  the  deceased  {atma  bandhus) 
3>re  his  successors  in  the  first  instance  ;  on  failure  of  them, 
the  father's  cognate  kindred  (pitru  bandhus),  or,  if  there 
be  none,  the  mother's  cognate  kindred  {matru  bandhus). 
This  must  be  understood  to  be  the  order  of  succession  here 
mtended."  This  is  the  view  taken  by  the  author  of  the 
Viramitrodaya.  It  has  also  been  adopted  by  the  Courts 
of  Bengal  and  Bombay  as  the  principle  upon  which  they 
have  preferred  the  sister's  son  to  the  aunt's  son,  and  the 
maternal  uncle  to  the  son  of  the  maternal  aunt  (Ar). 
In  the  accompanying  table  the  letter  M  affixed  to  any 
relation  shows  that  he  is  expressly  named  in  the  Mitak- 
shara  as  a  bandhu,  and  the  Roman  numeral  following 
shows  the  order  in  which  he  is  named.  From  this  it  will 
be  seen  that  the  order  followed  is  strictly  that  of  propin- 
quity, but  that  as  regards  two  sets  of  persons,  equally 
near,  those  on  the  father's  side  always  take  precedence  of 
those  on  the  mother's  side,  and  those  on  the  paternal 
grandfather's  side  precede  those  on  the  paternal  grand- 
mother's side.  This  preference  of  the  father's  kindred 
to  that  of  the  mother  is  in  accordance  with  the  general 
preference  of  the  male  line  to  the  female  (§  512).  It 
has  already  been  stated  that  the  enumeration  of  bandhus 
in  the  Mitakshara  is  illustrative,  not  exhaustive  (§  507). 
In  fact,  the  object  of  the  author  seems  to  have  been  to 
name  only  the  most  unlikely  heirs.  For  instance,  he  does 
not  mention  any  in  the  descending  line,  nor  the  sister  s 
son,  who  are  nearer  than  any  of  the  enumerated  relations. 
He  mentions  the  uncle's  son,  but  not  the  uncle  who  is 


(t)  Mitakshara,  ii.,  6,  §  2. 
\k)  Viwrnit.,  p.  200,  §  f 
Kri$hnabai^  6  Bom.,  697. 


Vira^it.,  p.  200,  §  6;  Ouneth  v.  Nilkomul,  22  Suih.,  264;  Mohandas  ▼. 
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nearer  than  him.  He  mentions  two  in  the  mother's 
maternal  line  (viii.  and  ix.),  and  only  three  (ii.,  iii.,  vii.) 
in  the  more  numerous  body  of  the  mother's  paternal  line. 
It  will  be  obsenred  that,  in  each  case,  where  an  aunt's 
and  an  uncle's  son  stand  on  the  same  line,  the  aunt's 
son  is  named  first.  This  seems  to  violate  the  ordinary 
rule  by  which  male  descent  ranks  before  female. 
Probably,  the  order  of  enumeration  is  not  intended  to 
convey  any  right  of  precedence.  The  Madras  High  Court, 
in  a  very  learned  judgment  by  Muttusami  Aiyar,  J.,  stated 
the  following  conclusions :  **  (1)  that  those  vsrbo  are  bhinna 
gotra  sapindas,  or  uelated  through  females  born  or  belong- 
mg  to  the  family  of  the  prmpositus  are  bandhus  ;  (2)  that, 
as  stated  in  the  text  of  Vridha  Satatapa  or  Baudhayana, 
they  are  of  three  classes,  viz.,  atma  bandhus  pitru  bandhtis, 
and  matru  handhus,  and  succeed  in  the  order  in  which 
they  are  named ;  (3)  that  the  examples  given  therein  are 
intended  to  show  the  mode  in  which  nearness  of  affinity 
is  to  be  ascertained ;  and  (4)  that,  as  between  barudhus  of 
the  same  class,  the  spiritual  benefit  they  confer  on  the  preB- 
positus  is,  as  stated  in  Viramitrodaya,  a  ground  of  prefer- 
ence" (I) .  The  annexed  table  contains  in  one  view  all 
the  bandhus  ex  parte  paternd  and  matemd  already  referred 
to.  Those  under  the  lines  A  and  B  contained  in  a  circle 
are  named  in  the  Mitakshara  but  cannot  be  brought  into 
the  Bengal  system  (§  513).  The  Arabic  numerals  attached 
to  each  relation  mark  the  order  in  which  I  suggest  they 
should  rank  vnter  se,  on  the  analogy  of  those  expressly 
named.  All  of  the  persons  so  marked  come  within  Vijna- 
nesvara's  definition  as  being  persons  who  being  of  a  diflfer- 
ent  family,  are  still  sapindas ;  the  relationship  of  sapindas 

{I)  Muttvsami  v.  Muitnknmaraaami,  16  Mad.,  23,  p.  30.  See  as  to  pri- 
orities between  maternal  grandfather  and  paternal  nnnt  or  maternal  nncle, 
Chvnnammal  v.  Venhatachella,  15  Mad.,  421 ;  between  aieter'a  wx\  and  mother's 
sister's  son,  Ounesh  v.  NUkomal,  22Suth.,  264  ;  between  son  of  sister's  son  and 
son  of  paternal  uncle,  Balusami  Pandithar  v.  Narayana  JRoii,  20  Mad.,  342  ; 
between  maternal  uncle  of  half-blood  and  non  of  father's  paternal  aunt,  Mvitvianii 
V.  Muttukujnarasaini;  between  father's  hnlf-sister  and  mother's  brother, 
Saguna  v.  Sadashiv,  26  Bom.,  710 ;  between  mother's  sister's  son  and  patem&l 
grandfather's  sister's  grandson,  Ohawanlal  v.  Doahi  Qanesh,  28  Bom.,  469. 
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among  cognates  only  extending  to  the  fifth  in  descent  from 
the  common  ancestor,  both  inclusive  (w). 

§  580.  Bengal  Law. — The  radical  difference  between  the  AnranMient 
system  of  the  Daya  Bhaga  and  of  the  Mitakshara  is,  that  S^.^  ^^ 
the  former  allows  the  bandhtis,  that  is  the   Bhinna-gotra  Owler  of  preoe- 
sapindas,  to  come  in  along  with,  instead  of  after,  the  gotraja  f^^  "    ^''^' 
sapindas  (§  508),  the  principle  of  religious  efficacy  being  I 
the  sole  test  applied  in  deciding  between  rival  claimants. 
Upon  examining  the  application  of  this  principle,  it  will  be 
seen  in  the  first  place,  that  all  the  bandhus  ex  parte  paternd 
come  in  before  any  of  those  ex  parte  materfid.    The  reason 
is  that  the  former  present  oblations  to  paternal  ancestors, 
which  are  of  higher  efficacy  than  those  presented  by  the 
latter  to  maternal  ancestors  (n).     As  regards  the  position 
inter  se  of  the  bnndhtcs  ex  parte  paternd,  it  will  be  seen  by 
a  reference  to  the  table  (§  505),  that  every  one  of  them  is  a 
daughter's  son  in  the  branch  where  he  occurs.     Only  three 
of  these  are  mentioned  m  the  Daya  Bhaga — viz,,  the  sons  of 
the  daughters  of  the  father,  the  grandfather,  and  the  great- 
grandfather, respectively ;  and  these  are  ranked  immediately 
after  the  male  issue  of  those  ancestors,  that  is,  they  come 
in  before  the  males  of  the  branch  next  above  them.     Just 
as  the  daughter's  son  of  the  owner  comes  in  before  his 
father,  brothers,  nephews,  and  grandnephews  (o).     The 
Daya-krama-sangraha  introduces  a  new  series  of  bandhus, 
viz,,  those  who  occupy  the  position  of  sons  of  the  nieces 
of  the   father,    grandfather,    and  great-grandfather.     It 
follows  the  Daya  Bhaga  in  making  the  daughter's  son 


(m)  Yajn.,i.,68. 

(/?)  DayaBhagd,  xi.,  6,  §  12,  20;D.  K.  S.,  i.,  10,  §  14  ;  3Dig.,529,a«fe  §  508, 
rule  4. 

(o)  Dayn  Bhaga,  xi..  6,  {5  8—12;  3  Dig.,  528  ;  V.  Darp.,  224.  Accordingly  the 
Bist<>r't<  son  has  been  held  to  take  before  paternal  nncles  (2  W.  MacN.,  84); 
Sambochunder  v,  Ounga,  6  S.  I).,  234  (291),  nnd  their  issue  (1  W.  MacN.,  28); 
Bajehunderv.  Goculchund,  1  S.  D.,43  (56) ;  2  W.  MacN.,  86,  87;  Karunav.  Jai 
Chandra,  b  a.  D.,  46  (60) ;  JSTwAon  v.  TarifU,  t6.,56  (66);  Lakhi  v.  Bhairab, 
«6.,  315(369);  W.  &  B.,  474;  Dumshwarv.  DeoBhunker,  Morris,  Pt.  II,  63; 
Brojo  V.  Sreenath  Boae,  9  8nth.,  462.  A  fortiori  before  the  issue  of  the  great- 
grandfather (2  W.  MacN.,  89,  90).  But  he  takes  after  the  son  of  a  half-brother 
(2  W.  MacN.,  68,  82) ;  and  he  will  take  equally  whether  he  is  alive  at  the  death 
of  the  last  male  holder,  or  of  any  female  who  takes  by  inheritance  from  such 
male  (Seata  Ram  t.  Fukeitr,  12  Suth.,  433). 
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succeed  the  male  issue  of  each  branch,  and  places  the 
niece's  sons  immediately  after  the  daughter's  son  (p).    It 
does  not  mention  the  sons  of  the  grandniece  in    each 
branch,  but  their  title  is  exactly  of  a  similar  nature,  and 
Precedence        has  been  affirmed  to  exist  (q).     Now,  this  order  of  succes- 
i^tetn.  ^^^      sion  would  be  the    natural  one  if  proximity  alone  was 
regarded,  the  agnates  in  each  branch  being  preferred  to 
the   cognates,  but   the   cognates  in  each  branch  being 
preferred  to  the  agnates  in  the  more  distant  branch.     It 
would  also  be  the  proper  course  if  the  mere  number  of 
oblations  were  regarded.    The  daughter's  son  in  each  line 
presents  exactly  the  same  number  of  oblations  as  the  son 
in  the  same  line,  and  presents  them  to  the  same  persons. 
So,  the  sons  of  the  niece  and  of  the  grandniece  present 
the  same  number  of  oblations,  and  to  the  same  persons, 
as  the  nephew  and  grandnephew.    Each  of  these  presents 
a  greater  number  of  oblations  than  the  son  in  the  line 
above    him.     But    then   comes   in    the    principle    that 
oblations  presented  to  paternal  ancestors  are  more  effica- 
cious than  those  presented  to  maternal  ancestors  (r).     If 
this  principle  goes  to  the  extent  that  a  man,  who  presents 
a  greater  number  of  oblations  to  persons  who  are    his 
maternal  ancestors,  is  inferior  to  one  who  presents  a  lesser 
number  to  persons  who  are  his  paternal  ancestors,  then 
the  principle  is  undoubtedly   disregarded,  both  by    the 
Daya  Bhaga  and  the  Daya-krama-sangraha.     If,  however, 
it  only  goes  to  this  extent  that,  where  the  number  is 
equal,  those  who  present  offerings  to  paternal  ancestors 
are  preferred  to  those  who  present  them  to  maternal 
ancestors,  then  the  whole  course  of  descent  is  logical  and 
consistent. 
Son  of  a  niece.        §  581.  This  question  arose  in  Bengal  under  the  follow- 
ing circumstances : — In  1864,  the  High  Court  had  held 
that  the  son  of  a  brother's  daughter  was  not  an  heir  at  all, 

(p)  D.  K.  S.,  i.,  10,  §  1,  2,8,  9, 12,  18. 
(q)  Kaahee  Mohuny.  Raj  Gobind,  24  Suth.,  229. 

(r)  8  Dig.,  530 ;  per  Mitter,  J.,  Guru  v.  Anand  Lai,  6  B.  ti.  R.,  at  p.  39 ;  S.C, 
13  Suth.  (F  B.).49. 
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and  that  the  passage  in  the  Daya-krama-sangraha  which 
stated  that  he  was  an  heir  was  an  interpolation  {s).  In 
1870,  this  decision  was  reversed  by  the  Full  Bench,  in  an 
elaborate  judgment  by  Mr.  Justice  Mitter.  His  judgment 
was  based  entirely  upon  general  considerations  as  to  the 
nature  of  the  relationship  of  bandhuSf  and  the  grounds 
upon  which  they  were  entitled.  The  decision  did  not 
refer  to,  still  less  affirm  the  genuineness  of  the  dis- 
puted text  of  the  Daya-krama-sangraha  (t).  No  question  Posiponed  to 
was  then  raised  as  to  the  position  which  such  a  "  **^* 
bandhii  would  take  in  the  line  of  heirs.  Finally,  this 
last  question  arose  in  1874.  The  relationship  of  the 
conflicting   parties  is  shown  in  the  annexed  pedigree. 

Grandfatlier 


fatiier  grand! ather'H  son 

I  I 
J                          grandfather's  grandson 


I  Owner  | 

brother  grandfather's  great-grandson, 

I  defendant 

brother's  daughter 

brother's  daughter's  son, 
plaintiff 

The  plaintiff  was  son  of  the  owner's  niece.  The  defendant 
was,  what  we  should  call  first  cousin  once  removed  in  the 
male  line.  Both  the  Lower  Courts  decided  in  favour  of 
the  plaintiff.  It  is  evident  that  he  offered  oblations  to 
the  owner's  father  and  grandfather,  while  the  defendant 
only  offered  to  the  grandfather.  On  appeal,  however,  this 
decision  was  reversed.  The  Court  admitted  the  plaintiff's 
right  as  a  bandhu,  but  held  that  he  must  come  in  after  the 
defendant  on  the  ground  that  they  who  offer  to  maternal 
ancestors  are  inferior  in  religious  efficacy  to  those  who 

(«)  OobiT^do  V.  Woomesh,  buth.,  8p..  176,  referring  to  D.  K  8.,  i.,  10,  §  2. 

(t)  Guru  V.  Anand,  6  B.  L.  R.,  15 ;  S.  C,  13  Suth.  (P.  B.),  49 ;  folld.  in  Braja 
Lai  Sen  y.  Jiban  Krishna,  26  Gal.,  285,  where  the  father's  brother's  daughter's 
son  was  admitted  to  be  an  heir  and  preferred  to  the  mother's  brother's  son.  As 
to  his  position  with  regard  to  agnates  Sapindas  of  great-grandfather,  see  Huri 
Dot  Bundopadhya  y.  Bama  Chum,  16  Cal.,  780.  ft  may  be  observed  that  the 
decision  in  the  over-ruled  case  had  been  obtained  by  the  argument  of  Mr.  Justice 
Mitter  himself  when  at  the  bar.  This  may  account  for  the  fact  that  no  notice 
was  taken  of  the  D.  K.  S.  in  the  over-ruling  judgment. 
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offer  a  lesser  number  of  cakes  to  paternal  ancestors.  The 
text  of  the  Daya-krama-sangraha,  which  makes  him  suc- 
ceed after  the  son  of  the  father's  daughter,  and  before  the 
grandfather,  was  treated,  on  the  authority  of  the  case  in 
1864,  as  bemg  of  too  doubtful  authenticity  to  weigh  against 
the  infringement*  of  first  principles  which  it  was  supposed 
to  contain  (u). 

Decision  dis-  §  582.  It  may  be  remarked  upon  this  decision  that,  if 

§  2  of  the  Daya-krama-sangraha,  ch.  I,  10,  is  to  be 
rejected  as  spurious,  §  9  and  13  must  go  with  it,  for  all 
three  lay  down  exactly  the  same  rule,  and  rest  upon  the 
same  principle.  If  this  principle  is  erroneous,  it  is  difficult 
to  see  how  the  Daya  Bhaga  (XI,  6,  ^  8 — 12)  can  be  main- 
tained, for  it  ,'places  the  daughter's  son  of  the  branches 
above  the  owner,  before  the  males  of  the  next  higher 
branch.  The  Court  deals  with  this  by  saying  that  the 
special  reason  given  by  Jimuta  Vahana  for  that  arrange- 
ment does  not  apply  to  the  others.  The  special  reason  is 
that  "  his  father's  or  grandfather's  daughter's  son,  like  his 
own  daughter's  son,  transports  his  manes  over  the  abyss 
by  offering  oblations  of  which  he  may  partake."  But  the 
brother's  daughter's  son  offers  oblations  of  exactly  the 
same  character.  The  only  remaining  supposition  is  that 
the  daughter's  sons  of  the  direct  lineal  ancestors  have  an 
efficacy  of  a  different  character  from  that  possessed  by 
the  daughter's  sons  of  the  collateral  branches.  If  so,  the 
Daya-krama-sangraha  would  be  wrong,  the  Daya  Bhaga 
and  the  High  Court  of  Bengal  right.  The  arrangement 
would  then  be  that  the  daughter's  sons  of  collaterals 
should  come  in  one  after  the  other  at  the  end  of  the  nearer 
sapindas,  and  before  the  sakulyas. 

Sakoiya  prefer-       §  583.  The  principle  of  the  above  decision  was  carried 

u.  ^^^  jj^  ^  j^^^j.  case,  to  the  extent  of  preferring  a  male  who 

was  not  a  sapindaat  all,  to  an  undoubted  bandhu  {v).     The 

(m)  Qohivd  V.  MoJiesk,   16  B.  L.  R..  35;   8.   C,  28  Suth.,  117;   followed 
in  Oodoychurn' 8  CQ.Mt  4  Cal.,  411. 
(v)  Kashee  Mokun  v.  Raj  Oohind,  24  Suth.,  229. 
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last  male  holder  of  the  property  in  dispute,  named  Bharut, 
was  the  third  son  of  the  common  ancestor.  He  was  suc- 
ceeded by  his  daughter,  on  whose  death  the  conflict  arose 
between  plaintiff  and  defendant.  Their  relationship  to 
him  appears  in  the  accompanying  pedigree.  It  was  admit- 
ted that  defendant  was  only  a  sakulya.   On  the  other  hand, 

Anceptor 


son  1  son  2  Owner,  Bharut  3 

I  I  I 

grandson  grandson  granddaughter 

I  I  (1  ist  holder), 

greiit-grandfton,  great-granddaughter,         Bejoye  Dibia 
Kasliee  Nath  Joy  Doorga 

I  ! 

great-great-grands'-n,       great-grent-grandson, 
defendant  phiintiff 

the  plaintiff  offered  cakes  to  his  three  maternal  ancestors, 
one  of  whom  was  the  common  ancestor.  Of  course,  the 
question  would  have  been  exactly  the  same  if  the  last 
holder  had  been  the  ancestor  himself.  It  certainly  does 
seem  anomalous  that,  where  two  claimants  are  equally 
distant,  a  case  can  arise  in  which  the  one  who  claims 
through  a  female  is  actually  preferred  to  one  who  claims 
through  an  unbroken  line  of  males.  Under  Mitakshara 
law,  of  course,  no  such  preference  could  ever  be  asserted. 
Yet,  upon  the  ground  of  religious  efl&cacy,  it  seems  clear 
that  on  Bengal  principles  the  plaintiff  had  a  superiority 
over  the  defendant,  unless  it  can  be  laid  down  that  a 
divided  oblation  offered  to  **  the  father  of  the  deceased 
owner  by  A  must  be  more  meritorious  than  an  imdivided 
oblation  offered  to  him  by  B,  wherever  such  father  is  the 
paternal  ancestor  of  A  and  only  the  maternal  ancestor  of 
B.*'  The  ground  upon  which  the  Court  proceeded  was  as 
follows  :  "  Itis  quite  clear  that  going  back  a  generation  to 
the  time  when  Kashee  Nath  represented  one  generation  and 
Joy  Doorga  the  other,  Kashee  Nath  was  the  preferential 
heir.  He  alone  could  have  performed  the  parbana  shradh, 
and  not  Joy  Doorga.  Consequently,  it  seems  to  us  that 
the  son  of  Kashee  Nath  would  have  a  necessarily  preferential 
right  over,  and  would  exclude  the  son  of  Joy  Doorga.** 
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Contrwy  rule  In  former  editions  the  soundness  of  this  decision  was 
questioned.  It  has  now  been  expressly  over-ruled  by  a 
Full  Bench  of  the  Bengal  High  Court  (w).  In  the  later 
case,  the  contest  was  between  the  brother's  daughter's  son 

Rambullubh 


Bi 

ssessur 

1 

/ — 
Nnndkishore 

1 
Ramsunker 

1 

Bafidet  Roy 

Ramsnnker 

1                  

RamproHad 

1 
Digumber  Roy, 
defendant 

Anund 

1 
daughter 

1 
Motilal, 

Bydonat'  i 

OWTJF.B 

plaintiff 

of  the  deceased,  and  the  great-great-grandson  of  the 
owner's  great-grandfather.  The  exact  form  of  the  pedi- 
gree is  not  given,  but  the  preceding  diagram  appears 
to  represent  it.  The  High  Court  decided  in  favour  of  the 
plaintiff  upon  the  broad  principle  that  he  was  a  sapinda 
of  the  deceased,  as  he  offered  undivided  oblations  to  his 
own  three  maternal  ancestors,  two  of  whom  were  the 
paternal  ancestors  of  the  owner,  in  which,  therefore,  the 
'  latter  participated.  On  the  other  hand,  the  defendant 
offered  only  divided  oblations  to  Bissessur  and  Rambullubh, 
who  were  also  the  ancestors  of  the  owner.  The  com- 
petition, therefore,  was  between  a  cognate  who  was  a 
sapinda  y  and  an  agnate  who  was  a  sakidya.  According 
to  the  Daya  Bhaga  (XV,  6,  §  20,  21)  it  did  not  admit  of 
any  doubt  that  a  sapinda,  though  a  cognate,  was  a 
preferable  heir  to  a  sakulya  agnate. 
BandhuBja  §  584.  Jimuta  Vahana  hardlv  notices  the  handkwi  ex 

parte  matemd.         * 

parte  maternd,  merely  alludmg  to  them  as  "  the  maternal 
uncle  and  the  rest,"  who  come  in  **  on  failure  of  any 
lineal  descendant  of  the  paternal  great-grandfather,  down 
to  the  daughter's  son."  He  seems  to  attempt  to  reconcile 
his  order   of  succession   with  that  of   Yajnavalkya,  by 

(u>)  Dti^wmAtfriioy  V.  Afo^tLa^  9  Cal.,  568,  566.  ^eedXsoDeyanathy.Muthoo, 
6  S.  D.,  27  (30),  where  the  son  of  the  maternal  aunt  was  held  entitled  iu  prefer- 
ence to  any  lineal  descendant  from  a  common  ancestor  beyond  the  third  degree. 
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assuming  that  the  term  bandhuy  as  used  by  the  latter,  only 
referred  to  those  on  the  mother's  side  (x).  Srikrishna, 
however,  sets  out  their  order  very  fully,  adopting  the 
same  principle  as  he  had  done  in  regard  to  the  other 
sapindas.  He  gives  the  property  first  to  the  mother's 
father,  and  his  issue,  that  is,  the  maternal  uncle,  his  son, 
and  grandson,  then  to  the  daughter's  son  of  the  mother's 
father,  then  to  the  line  of  the  mother's  grandfather,  and 
great-grandfather,  in  similar  manner,  and,  on  failure  of  all 
these,  to  the  sakulyas  and  samanodakas  (y).  These,  as 
already  stated,  take  first  in  the  descending  line,  and  then 
in  the  ascending  (z), 

§  585.  Bombay  Law. — The  distinctive  feature  of  the  Admiggion  of 
law  which  prevails  in  Western  India  is  the  laxity  with  ™*®*** 
which  it  admits  females  to  the  succession.  The  doctrine 
of  Baudhaya7ia,  which  asserts  the  general  incapacity  of 
women  for  inheritance,  and  its  corollary,  that  women  can 
only  inherit  under  a  special  text,  appears  never  to  have 
been  accepted  by  the  Western  lawyers.  They  take  the 
word  sapinda,  in  the  widest  sense,  as  importing  mere 
affinity,  and  without  the  limitation  of  the  Mitakshara,  j 
that  female  sapindas  can  only  inherit  when  they  are 
also  gotrajas,  that  is,  persons  who  continue  in  the  family  to 
which  they  claim  as  heirs  (a).  The  most  prominent  instance 
of  this  doctrine  is  the  introduction  of  the  sister  into  the  sister, 
line  of  succession.  She  is  brought  in  by  the  Mayukha  after 
the  paternal  grandmother,  and  before  the  paternal  grand- 
father, under  that  serviceable  text  of  Manu,  **  To  the 
nearest  sapinda  (male  or  female)  after  him  in  the  third 
degree  the  inheritance  next  belongs  "  (b).  Nilakantha 
applies  this  text  by  saying :  **  In  case  of  the  non-existence 
of  that  (the  paternal  grandmother)  the  sister  (takes) 
according  to  the  dictum  of  Manu,  *  that  whoever  is  the 
nearest  sapinda  his  should  be  the  property' ;  and  according 

(x)  Dava  Bhaga,  xi.,  6,  §  12—14. 

(y)  D.  K.  S.,i.,  10.  §14-21. 

(«)  Daya  Bhaga,  xi.,  6,  §  22;  D.  K.  S.,  i.,  10,  22—26. 

(a)  W.  6L  B.,  125—132.  (6)  Munu,  ix.,  §  187. 


Digitized  by 


Google 


794 


ORDER  OP   SUCCESSION  [cHAP.  XVIII, 


to  the  text  of  VHJiaspati,  that  where  there  are  many  jnati, 
sakulyas,  and  bandhavas,  among  them  whoever  is  the 
nearest,  he  should  take  the  property  of  the  childless  ;  she 
the  sister  also  being  born  in  the  brother's  gotra,  and  so 
there  being  no  difference  of  gotrajatva  (the  state  of  being 
born  in  the  gotra).  But  (says  an  objector)  there  is  no 
sagotrata  (state  of  being  in  the  same  gotra).  True, 
but  neither  is  that  stated  here  as  a  reason  for  taking 
property''  (c).  And  not  only  full  sisters,  but  step-sisters 
inherit  (d).     Another  instance  is  the  rule  which  allows 

Widows.  widows  of  persons  who  would  have  been  heirs  to  inherit 

after  their  husbands.  The  other  schools  of  law  never 
allow  a  widow,  as  such,  to  inherit  to  any  one  but  her  own 
husband.  In  Bombay  the  widows  of  gotra ja  sapvndas 
stand  in  the  same  place  as  their  husbands,  if  living,  would 
respectively  have  occupied,  subject  to  the  right  of  any 
person  whose  place  is  specially  fixed  as  a  sister,  mother 
or  the  like  (e).  The  step-mother  heads  the  list  of  non- 
specified  female  heirs,  and  takes  place  after  the  paternal 
grandmother,  and  before  the  widow  of  the  half-brother  (/). 

Danghien.  So,  daughters  of  descendants  and  collaterals  within  six 
degrees  inherit ;  for  instance,  both  a  brother's  daughter, 
and  a  sister's  daughter  (g).  Also  "  descendants  of  a  person's 
own  daughters,  and  of  those  persons  expressly  mentioned 
within  four  degrees  of  such  persons  respectively,  e.g.,  a 
granddaughter's  grandson,  but  not  the  great-grandson, 
since  sapinda  relationship  through  females  is  restricted  to 
four  degrees  "  (h) .  On  the  other  hand,  the  daughter  of  the 
predeceased  son  of  the  owner  was  held  not  to  be  a  gotra  ja 
sapinda,  and  therefore  not  entitled  to  inherit  in  preference 
to  the  great-grandson  in  the  male  line  of  a  separated 

(cj  v.  Mav.,  iv.,  B,  §  19;  tranulated  in  Lallubhai  v.  Mankvvarbai,  2  Bom., 
421,  ante  §582. 

(d)  W.  &  B.,  469 ;  Kesaerhai  v.  Vafab,  4  Bom.,  188. 

(e)  W.  <fe  B.,  181,  481  ;  Lakshmibai  v.  Jayram,  6  Bom.  H.  C.  (A.  C.  J.),  152  ; 
Lallubhai  v.  Mankuvarbai,  2  Bom.,  888 ;  aflfd.  LuUoobhoy  v.  Casnhai,  7  I.  A., 
212 ;  8.  C,  5  Bom.,  1 10 ;  w'e  per  cvriam,  4  Bom.,  p.  209 ;  Vtthaldas  v.  Jrsubhai, 
4  Bom.,  219  ;  Nahalrhand  v.  Hewrhanfl ,  9  Bom.,  81  ;  Sitaram  v.  ChintQ^nan^ 
24  All.,  472:  Chamanlal  v.  Doshi  Oanesh,  2^  Bom.,  468. 

(  f)  RukhfTiabai  v.  Tvkhararn,  11  Bom.,  47. 

(g)  W.  <fe  B.,  187,  4%-49^.'  •//)  W.  <fe  B.,  187. 
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brother  (i).  I  can  offer  no  opinion  whatever  as  to  the  Their  preoe- 
order  in  which  such  persons  take.  Messrs.  West  and 
Biihler  suggest  that  they  would  come  in  after  the  nine 
bandhus  who  are  expressly  named  in  the  Mitakshara,on  the 
principle  stated  by  the  Mayukha,  that  incidental  persons 
are  placed  last,  and  that,  as  between  each  other,  nearness 
of  kin  to  the  deceased  is  the  only  guide  (k) . 

Tables  of  descent,  professing  to  give  all  possible  heirs  Tabiee  of 
in  the  order  of  succession,  for  the  different  provinces,  will  ®^®"  * 
be  found  in  the  works  referred  to  below  (I).  I  have  not 
attempted  to  compile  any  such  list.  I  doubt  the  possibility 
of  preparing  one  that  should  be  at  once  exhaustive  and 
accurate.  It  would  certainly  be  beyond  my  powers. 
Wherever  a  conflict  arises  between  any  two  specific  claim- 
ants, I  believe  that  the  principles  already  stated,  will,  in 
general,  be  sufficient  to  decide  their  priority. 

§  586.  Before  passing  from  this  part  of  the  subject,  it  Suoceaiion  after 
may  be  well  to  refer  to  the  rare  case  of  succession  after  a *^ 
reunion  (§  496).  ManUj  after  speaking  of  a  second  partition 
after  a  reunion,  says :  **  Should  the  eldest  or  youngest  of 
several  brothers  be  deprived  of  his  share  (by  a  civil  death 
on  his  entrance  into  the  fourth  order),  or  should  any  one 
of  them  die,  his  (vested  mterest  in  a)  share  shall  not 
wholly  be  lost.  But  (if  he  leave  neither  son,  nor  wife, 
nor  daughter,  nor  father,  nor  mother),  his  uterme  brothers 
and  sisters,  and  such  brothers  as  were  reunited  after  a 
separation,  shall  assemble,  and  divide  his  share  equally  "  (m). 
Now  it  will  be  remembered  that  Manu  requires  a  share  to 
be  given  to  a  sister  on  a  partition  (^  477),  but  nowhere 
refers  to  her  as  an  heir.  It  is  probable,  therefore,  that 
this  text  refers  to  a  case  where  a  partition  had  already 

(i)   \'enilal  v.  Parjaratn,  20  Bom.,  173. 

(A:  W.  &  H.,  491;  V,  May.,  iv.,  8,  §  18.  See  per  curiam,  Mohandas  v. 
Krishvabai,  5Boir.,  602;  Bukhmahaiv.  Tukharam^  11  Bom.,  47. 

(/)  V.  Darp.,  2^=6-271  :  Dnya  Bhaga,  xi  ,  G,  §  36;  Smriti  Chandrika,  p.  221  ; 
Stra.  Man,,  §  316;  Cunninphim's  Digest,  §  249;  Prosonuo  Coomar  Tagore's 
Vivada  Chintamani;  Shrvadhikari,  510  0—^. 

im)  Mavii.ix.,  §210—212.  The  words  in  parentheses  are  the  gloss  of  Kalluka 
Bhatta.  See  tilfto  a  similar  text  by  Vrihaspati,  8  Pig.,  476,  where  there  is  a 
Tarious  reading  of  dannhters  for  sister.  V.  Mny  ,  iv.,  9,  §  25;  Smriti  Chandrika, 
xii.,  §  25;  Madhaviya,  §  47;  Varadrajah,  65. 
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commenced,  but  had  not  been  concluded,  and  merely  directs 
that  in  such  a  case  his  share  shall  not  pass  by  inheritance, 
but  shall  be  thrown  into  the  property,  and  divided  again. 
The  sisters  would  then  be  entitled  to  their  shares  (n). 
This  seems  the  more  probable,  as  no  allusion  is  made  to 
the  sister  in  the  passage  of  Yajnavalkya,  which  treats  of 
the  descent  of  the  share  of  a  reunited  coparcener.  That 
passage,  as  translated  by  Mr.  Colebrooke  (o),  is  as 
follows : — **  A  reunited  (brother)  shall  keep  the  share  of 
his  reunited  (co-heir)  who  is  deceased,  or  shall  deliver  it 
to  (a  son  subsequently)  born.  But  an  uterine  (or  whole) 
brother  shall  thus  retain  or  deliver  the  allotment  of  his 
uterine  relation.  A  half-brother,  being  again  associated, 
may  take  the  succession  ;  not  a  half-brother,  though  not 
reunited  ;  but  one  united  (by  blood,  though  not  by 
coparcenary)  may  obtain  the  property,  and  not  (exclusively) 
the  son  of  a  different  mother."  The  meanmg  of  this 
unusually  obscure  passage  is  that,  if  a  reunited  coparcener 
dies,  leaving  issue  actually  born,  or  then  in  the  womb, 
such  issue  takes  his  share.  If,  however,  he  only  leaves 
brothers,  there  may  have  been  a  reunion  of  all  the 
brothers,  or  only  of  the  uterine  brothers,  or  only  of  the 
half-brothers.  In  such  events  the  rule  already  stated 
Whole  and  half.  (§  567),  that  the  whole  is  preferred  to  the  half-blood, 
remains  in  force.  But  reunion  gives  the  reunited  brother 
a  claim  which  is  not  possessed  by  the  divided  brother. 
Therefore,  where  two  brothers  are  in  the  same  position  as 
to  whole  or  half-blood,  the  reunited  brother  has  a  pre- 
ference over  the  divided  brother.  But  where  they  are  in 
a  different  position,  the  one  who  is  inferior  in  blood,  if 
reunited,  is  raised  to  a  level  with  the  one  who  is  superior 
in  blood,  but  divided.  The  result,  therefore,  is,  if  all  the 
surviving  brothers  are  divided,  or  if  all  are  reunited,  those 
of  the  whole  blood  take  before  the  half-blood.  If  some  are 
divided,  and  some  are  reunited,  the  reunited  brothers  take 

{«)  Ka^hunaiidaTiu  saya  tliat  the  ritfht  of  the  sister  extends  only  to  so  much 
as  18  required  for  bcr  marriage,  xi.,  48 

(o)  Yftjnavalkya,  ii  ,  §  138,  139;  MUakshara,  ii.,  9. 
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to  the  exclusion  of  the  divided  brothers,  provided  they  are 
both  of  equal  merits  as  to  blood.  Where  the  reunited 
brothers  are  of  the  half-blood,  and  the  divided  brothers 
are  of  the  whole  blood,  both  take  equally.  Of  course,  if 
the  cases  were  reversed,  the  reunited  brothers  of  the 
whole  blood  would  take  before  divided  brothers  of  the 
half-blood  (p). 

It  is  held  in  Bengal  that,  where  a  reunion  takes  place  After  reunion 
between  persons  who  are   entitled  to  reunite,  the  rule  of  law. 
inheritance  laid  down   for  such  persons  forms  a  sort  of 
family  law,   which  binds  their  descendants  as  well  as 
themselves  (q). 

§  587.  The  above  rule  of  succession  is  perfectly  clear 
and  logical  on  the  principles  of  the  Bengal  school.  But  on 
the  principles  of  the  Benares  school,  one  would  suppose 
that  the  property  of  reunited  members  stood  on  exactly 
the  same  footing  as  that  of  members  who  had  always  been 
undivided.  In  that  case,  upon  the  death  of  any  one 
member  of  the  undivided  family,  his  share  would  pass  by 
survivorship  to  the  remaining  members,  and  could  by  no 
possibility  get  into  the  hands  of  any  divided  member,  so 
long  as  there  were  undivided  members  in  existence  (r). 
The  difficulty  was  seen  by  the  author  of  the  Smriti 
Chandrika.  His  explanation  is,  in  substance,  that  there 
is  a  difference  between  the  interest  in  property  held  by  an 
originally  undivided  member,  and  by  one  who  has  reunited 
after  partition.  In  the  former  case,  there  has  been  no 
ascertainment  of  his  share.  In  the  latter  case,  his  share 
has  been  ascertained,  and  continues  so  ascertained  after 
reunion.  The  reunion  only  destroys  the  exclusive  right 
which  he  acquired  by  partition  in  the  property  which  had 

[p]  V.  May.,  IV..  9,  $  5—13;  Vivada  Chintamaiii,  80b  :  V.  Darp.,  204  ;  Mitak- 
flharrt,  ii.,y,  §4-13;  Day  w  Bhaga,  xi.,5,  §13-39;  D.  K.  8.,  i.,7,f  3— 6,  v.,  §8. 
9;  Viramit.,  p.  205,  H"^;  3  Dig.,  507-517,  554;  Bajkishore  v.  Qohindy 
1  CkI.,  27  ;  F.  MacN.,  110;  Tarachan  v.  Pudum,  5  S«th..  1249  ;  Gopal  v.  Kena- 
ram^  7  Sath.,  36  ;  Hham  Nnrain  v.  Court  of  Wards^  20  Suth.,  197. 

(q)  Abhai  Chunt  v.  MongalJana^  19  Cal.,  634. 

(r)  It  was  so  held  in  Mysore.  Two  brothers  had  reunited.  On  the  death  of  one 
of  them  without  male  issue,  it  was  ruled  that  his  estate  passed  by  survivorship 
to  his  reunited  brother,  instead  of  devolving  upon  his  widow  or  daughter.  Venka- 
taramanappa  v.  Munisamif  1  Mysore  Ch.  Ct.,  82. 
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fallen  to  his  share  (s).  That  is,  as  I  understand  him, 
that  he  was  a  joint  tenant  before  partition,  a  sole  tenant 
after  partition,  a  tenant  in  common  after  reimion.  After 
reunion,  his  share  is  held  in  quasi-severalty,  and  at  his 
death  passes  by  descent,  and  not  by  survivorship,  m 
the  same  manner  as  that  of  an  undivided  brother  in 
Bengal.  The  rule  was  accordingly  applied  in  Madras  in  a 
case  where  three  brothers  by  one  wife  and  three  brothers 
by  another  wife  effected  a  partition.  The  third  son  of 
each  wife  reunited,  and  then  both  died,  leaving  a  son 
by  one.  The  son  of  the  deceased  was  of  course  entitled 
to  his  father's  share,  and  he  sued  to  recover  the  shares 
of  his  reunited  uncle  which,  in  the  case  of  an  ordinary 
union,  would  have  passed  to  him  by  survivorship.  That 
uncle,  however,  had  left  two  separated  full  brothers, 
and  one  separated  half-brother.  The  last  named  had  no 
claim,  but  it  was  held  that  the  two  separated  full  brothers 
of  the  deceased  were  entitled  to  share  equally  with  the 
reunited  brother's  son,  who  accordingly  took  only  one- 
third  of  his  property.  The  High  Court  said  :  "  The 
reason  is  explained  in  the  Sarasvati  Vilasa  (Foulkes' 
edition,  p.  148),  sloka  769.  The  rule  is  founded  on  a 
mixed  conception,  the  primary  idea  is  that  reunion  is  a 
ground  of  preference.  It  furnished  the  rule  of  decision 
when  the  surviving  brothers  are  either  of  the  whole  or  of 
the  half-blood.  When  there  is  a  competition  between 
uterine  and  non-uterine  brothers,  another  idea  influences 
the  decision,  viz.,  the  superior  eflicacy  of  the  funeral 
oblations  offered  by  the  uterine  brother.  That  furnishes 
a  ground  of  preference  in  his  favour.  If  the  reunited 
brother  is  a  brother  of  the  whole  blood,  both  cases  (causes  /) 
of  succession  occur.  They  conflict  when  there  is  a 
competition  between  a  reunited  brother  of  the  half-blood 

(«)  Smriti  Chandnka,  xii.,  §  9.  Tlie  SaruHvaii  Vilupa  (§  769)  (n^es  ibe  follow- 
i\ig  rather  mynterious  explanation  : — *' His  meaning  is  this.  In  the  cajre  of  the 
non-uterine  reunited  brothers,  the  efficient  cause  in  the  taking  of  tho  share  is 
their  capacity  to  bear  the  burthen  of  the  loss.  But  in  the  case  of  the  uterine, 
the  efficient  cause  in  the  taking  of  the  share  is  the  interior  rule  attnched  to  their 
authority  to  present  the  funeral  ball  When  there  is  no  reunited  brother,  both 
efficient  causes  are  to  be  understood." 
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and  a  separated  brother  of  the  whole  blood  ;  the  rule  of 
equal  division  is  the  outcome  of  the  desire  to  give  effect  to 
both  principles'*  (t). 

In  default  of  reunited  brothers  of  the  half-blood,  or  of 
any  brothers  of  the  whole  blood,  the  succession  passes  in 
order  to  the  father,  or  paternal  uncle,  if  reunited ;  to  the 
half-brother  not  reunited,  to  the  father  not  reunited  ;  in 
default  of  any  of  them,  then  successively  to  the  mother, 
the  widow  and  the  sister.  If  none  of  these  exist  then  to 
the  nearest  sapindas  or  samanodakas  as  in  the  case  of 
ordinary  property  (u).  Of  this  line  of  succession,  the 
author  of  the  Viramitrodaya  says  very  truly  :  "  In  this 
order  there  is  no  principle  :  hence  this  order  rests  entirely 
upon  the  authority  of  the  texts  of  law.*' 

§  588.  Strangers. — Where  there  are  no  relations  of  interior  heir^ 
the  deceased  (v),  the  preceptor,  or,  on  failure  of  him,  the 
pupil,  the  fellow-student,  or  a  learned  and  venerable  priest, 
should  take  the  property  of  a  Brahman,  or,  in  default  of 
such  an  one,  any  Brahman  (w).     The  DayaBhaga  inter- 
poses persons  bearing  the  same  family  name  between  the  strangers, 
fellow-student  and  the  priest  (x).     In  case  of  traders  who 
die  in  a  foreign  country,  leaving  no  heirs  of   their  own 
family,  the  fellow-trader  is  authorised  to  take  (y).    Finally, 
in  default  of  all  these,  the  king  takes  by    escheat,  except  King, 
the  property  of  a  Brahman,  which  it  is  said  can  never  fall 
to  the  Crown  {z). 

§  689.  I  know  of  no  instance  in  which  a  claim  has  ever  Escheat, 
been  set  up  by  a  preceptor,  or  pupil,  to  the  property  of  a 
person  dying  without  heirs,  and  it  is  clear  that  the  claims 
of  all  the  other   possible  successors  above  named  are  too 
indefinite  to  be  maintained.     The  direction  that  the  king 

{i)  Bamaaami  v.  Venkatesam^  16  Mad.,  440. 

(v)  Smriti  Chandrika,  xii.,  §  28—39;  Virumit.,  p.  214,  §  9—11. 

(v)  The  word  here  translated  relations  is  bandhuSy  Oolastucker,  26. 

(w)  Mitakshara,  ii.,  7,  §  1—4.     See  V.  Darp  ,  307. 

(x)  Day  a  Bhaga,  xi.,  6,  §  26. 

ly)  See  a  passage  in  the  Mitaksliara,  not  translated  by  Mr.  Colebrooke,  cited 
in  Oridhart  v.  Bengal  Government,  12  M.  I.  A.,  467,  466;  8.  C,  1  B.  L.  R. 
(P.  C),  44;  b  C,  10  Suth  (P.  C),  32. 

(z)  Daya  Bhaga,  xi.,  6,  §  27 ;  Mitakshara,  ii..  7,  §  6,  6. 
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can  never  take  the  estate  of  a  Brahman  has  also  been 
overthrown  in  the  only  case  in  which  the  exemption  was 
set  up  (a) .  There  the  Crown  claimed  by  escheat  as  against 
the  alienee  of  a  Brahman  widow,  whose  husband  had  left 
no  heirs.  It  was  held  that  the  claim  must  prevail,  not- 
withstanding the  rule  relied  on ;  either  on  the  ground,  that 
the  rule  itself  assumed  that  the  king  must  take  the  estate 
for  a  time,  in  order  to  pass  it  on  to  a  Brahman  ;  or  on  the 
ground,  that  where  the  last  owner  died  without  heirs,  there 
ceased  to  be  any  personal  law  governing  the  case  of 
Brahmans,  which  could  settle  the  further  devolution  of  the 
property.  In  the  former  case,  the  title  of  the  Crown  to  hold 
was  complete,  subject  only  to  the  question  whether  the 
Crown  held  absolutely,  or  in  trust.  In  the  latter  case,  in 
the  absence  of  any  personal  law,  the  general  prerogative  of 
the  Crown  as  to  heirless  property  must  prevail. 

Its  effect.  Where  the  Crown  claims  by  escheat,  it  must  make  out 

affirmatively  that  there  are  no  heirs  (6).  When  it  has 
taken,  its  title  prevails  against  all  unauthorised  alienations 
by  the  last  owner,  as  for  instance  by  a  widow,  but  is 
subject  to  any  trust  or  charge  properly  created  (c). 

Escheat  is  only       The   principle  of   escheat   does   not  apply    in  favour 
to  Crown.  ^f  Zcmiudars  who  have  carved  out  a    subordinate,  but 

absolute  and  alienable  interest,  from  their  own  estate. 

On    failure    of    heirs    of    the    subordinate     holder,    the 

estate  will  pass  to  the  Crown,  and  will  not  revert  to  the 

Zemindar  (d). 

Property  of  5^  ^^^'  Sp^cial  rules  are  also  propounded  for  succession 

»»oetw.  to  the  property  of  a  hermit,  an  ascetic,  or  a  professed 

student  (e).     Practically,  however,  such  a  case  seldom 

(a)  Collector  of  Masulipatam  v.  Cavaly  VencatOt  8  M.  I.  A.,  500;  S.  C, 
'2  Suth.  (P.  C),  69. 

tb)  Gridhari  v.  Oovernment  of  Bengal,  12  M.  I.  A.,  448;  S.  C,  1  B.  L.  BL 
(P.  C).  44;  8.  C.  10  Suth.  (P.  C),  32.' 

(r)  Collector  of  Moiulipatam  v.  Cavaly  Vencata^^'SL.  I.  A.,  500,  529  ;  S.C, 
2  Suth.  (P.  C),  69 ;  Cavaly  Vencata  v.  Collector  of  Masulipatam,  11  M.  I.  A^ 
619;  S.C.  2  Suth.  (P.  C.),61. 

(d)  Sonet  v.  MirMa,  8  I.  A.,  92;  S.  C,  25  Suth.,  239. 

(e)  Tajnavalkya,  ii.,  187  ;  Mitakshara,  ii.,  b;  Daya  Bhaga,  zi.,  6,  §  35,  96; 
2  Stra.  H.  L.,  248;  W.  &  B.,  499,  656;  3  Dig.,  546;  SmritJ Chandrika,  xi.,  7; 
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arises.  When  a  hermit  has  any  property,  which  is  not  of 
secular  origin,  he  generally  holds  it  as  the  head  of  some 
Mutt  or  religious  endowment,  and  succession  to  such 
property  is  regulated  by  the  special  custom  of  the  founda- 
tion (§  439).  No  one  can  come  under  the  above  heads, 
for  the  purpose  of  introducing  a  new  rule  of  inheritance, 
unless  he  has  absolutely  retired  from  all  earthly  interests, 
and,  in  fact,  become  dead  to  the  world.  In  such  a  case  all 
property  then  vested  in  him  passes  to  his  legal  heirs,  who 
succeed  to  it  at  once.  If  his  retirement  is  of  a  less  complete 
character,  the  mere  fact  that  he  has  assumed  a  religious 
title,  and  has  even  entered  into  a  monastery,  will  not 
devest  him  of  his  property,  or  prevent  his  secular  heirs 
from  succeeding  to  any  secular  property  which  may  have 
remained  in  his  possession  (/).  Further,  in  the  case  of 
Sudras,  who  cannot  enter  the  order  of  Yathi  or  Sannyasi, 
the  devolution  of  property  is  always  governed  by  the 
ordinary  laws  of  inheritance,  in  the  absence  of  proof  of 
any  general  or  special  usage  to  the  contrary  (g). 


Viramit,  p.  202;  v.  Darp,  312;  see  Khuggender  v.  Sharupgir,  4  Cftl.,  543; 
Gnjana  Sambandha  v  Kandasajni^  10  Mad.,  p.  384;  Collector  of  Dacca  v. 
Jaqat  Chunder,Q8  Cal.,  608. 

(/)  2W.  MaoN.,  lOl ;  Afudoobunv.  Hurt,  S.  D.  oi  1862,  1089;  Anif^ena  v. 
Ba'dhabinode,  S.  D.  of  lb56.  596;  Khoodeeram  v.  Rookhivre,  15  Suth.,  197; 
Jagannath  w  Bidyanand,  1  B.  L.  R.  (A.  C.  J.),  IH  ;  S.  C,  10  Suth.,  172; 
Dakharom  v.  Luchmitn^  4  Cal.,  954. 

[g)  Dhannapuram  Pandara  Snvvadi  v.  Virapandit/am,2^i  Mad.,  302. 
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CHAPTER  XIX. 

EXCLUSION    FROM   INHERITANCE. 

PriBcipieof  §  591.  The  Brahmanical  theory  of  wealth  is  that  it  is 

conferred  for  the  sake  of  defraying  the  expense  of  sacri- 
fices (a).     The  theory  of  inheritance  is  that  it  descends 
I  upon  the  heir  to  enable  him  to  rescue  the  deceased  from 
I  eternal  misery.     Consequently,  one  who  is  unable  or  un- 
I  willing  to  perform  the  necessary  sacrifices  is  incapable 
I  of  inheriting   (6).     The  son  who  neglects  the   duty  of 
'  redeeming  his  father  is  compared  by  Vrihaspati  to  a  cow 
which  neither  affords  milk  nor  becomes  pregnant.     He 
has  no  claim  to  the  paternal  estate.     It  must  devolve  on 
those  learned  priests  who  offer  the  funeral  cake  to  the 
deceased   (c).     Such  a  theory  was  likely  to   meet  with 
a   good  deal    of   extension   from   the    priestly    lawyers. 
Accordingly,  we  find  that  not  only   congenital  defects, 
such  as  impotence,  idiocy,  being  bom  blind,  deaf  or  dumb, 
without  a  limb  or  a  sense,  were  grounds  of  exclusion,  but 
the  same  penalty   befell  those  who  were  afflicted  with 
madness,  or  an  obstinate  or  agonising  disease  ((f),  or  who 
were    addicted    to  vice    (e),  or  who  were  hypocrites  or 
impostors  (/),  or  even  persons  who  might  be  held  not  to 
possess  sacred    knowledge,  or  courage,  or  industry,  or 
devotion,  or  liberality,  or  who  failed  to  observe  immemo- 
rial good  customs  (g).     Naturally,  degradation  from  caste, 
the  highest  penalty  for  sin,  was  itself  accompanied  with 
forfeiture  of  inheritance  (A). 


(a)  8  Dig.,  317. 

(6)  3  Dig.,  298 ;  Vivada  Chintamani,  243  ;  Ind.  Wif>d.,  159,  275.  281.  These 
principles  of  the  Hindu  law  do  not  apply  to  the  Alya  Saiitana  law.  Chandu  v. 
iSn&&a,18Mad.,209. 

ic)  3  Di^.,  301.  id)  3  Dig.,  803.  809.  (e)  3  Dig..  299. 

(/)  3  Dig.,  304.  The  same  phrase,  however,  is  elsewhere  transUted  as  having 
assumed  the  garb  or  profession  of  a  beggar  or  ascetice. 

(a)  3  Dig.,  301. 

in)  3  Dig.,  300.  See  generally.  Mitakshara,  ii.,  10 ;  V.  May.,  ir.,  11 ;  Dajft 
Bhaga,  v. ;  D.  K.  S.,  iii. ;  V.  Darp.,  996.  There  is  nothing  in  these  rales  to 
prevent  a  person  who  is  disqualified  as  an  heir  from  taking  oy  gift.     Oanga  t. 
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§  592.  Of  course,  such  a  system  could  never  have  been  Mitigated  by 
practically  enforced,  even  if  the  Brahmans  had  possessed 
all  the  power  which  they  claimed.  The  substantial  part 
of  it  probably  consisted  in  the  parallel  theory  of  expiation, 
which  at  once  rendered  it  profitable  to  the  priestly  class, 
and  endurable  by  the  rest  of  the  community.  Just  as  the 
Somish  Church  created  an  elaborate  system  of  restraints 
on  marriage,  and  then  proceeded  straightway  to  dispense 
with  them  for  a  consideration.  Various  maladies  were 
noted  as  the  specific  penalties  of  sins  committed  in  the 
present  or  in  former  states  of  existence,  and  thus  brought 
within  the  sphere  of  religious  discipline  (i).  Minute 
classifications  of  crime  and  disease  were  framed,  and 
the  penalties  accruing  in  respect  of  some  of  these  were 
expiable,  wholly  or  in  part,  whereas,  in  respect  of  others, 
the  sin  could  be  removed,  but  not  the  forfeiture  of  right 
resulting  from  it  (A;).  I  imagine  that  secular  Courts 
could  only  take  notice  of  the  last-named  grounds  of 
disability.  If  it  appeared  that  a  particular  sort  of  disability 
was  in  fact  removeable  by  penance,  a  Judge  could 
hardly  be  called  on  to  decide  whether  the  penance  had 
been  properly  performed,  and,  if  not,  why  not  (I).  The 
result  seems  to  be  that  the  causes  entailing  civil  disability 
are  reduced  to  those  originally  stated  by  Manu  with  the 
addition  of  lunacy  and  idiocy  (m).  **  Eunuchs  and  out- 
castes,  persons  born  blind  or  deaf,  the  dumb,  and  such  as 

Hira,  2  All.,  809  ;  Lala  Muddun  Gopalv.  Mt.  Khikhinda,  18  I.  A.,  9;  S.  C, 
18Cal.,341. 

(i)  3  Dig,  314  ;  Manu.  xi.,  §  48-53. 

(k)  V.  Oarp.,  999,  et  seq,  1005;  1  Stra  H.  L.,  155;  8h€0  Nath  v.  ML 
Dayamyee,  2  S.  D  ,  108  (137) ;  Manu,  xi.,  §  17,  54,  183  -188,  240,  248,  etc.,  from 
which  it  appe.vrs  that  ev^ry  sin,  however  great,  was  expiable.  The  notion  that  a 
person  who  had  been  transported  over  sea,  or  sent  to  jail,  thereby  ^ost  his  caste,  '^' 

though  he  could  recover  it  oy  expiatory  ceremonies  performed  by  his  Guru,  was  ' 

examined  and  rejected  by  the  Chief  Court  of  Mysore.  It  appears  that  the 
supposed  loss  of  caste  was  due,  not  to  the  crime  which  brought  on  the  penalty, 
but  to  the  breach  of  caste  ruleK  which  it  was  assumed  must  take  place  while  the 
punishment  was  being  endured.     Honniah  v.  Bhada  Setiy^  4  Mysore,  183. 

{I)  Ace.  V.  Darp.,  1007,  where  it  is  said  that,  in  cases  where  the  disability  is 
removeable  by  penance,  persons  arc  seen  to  take  the  inheritance  even  without 
performing  the  penance.  1  Stra.  H.  L.,  159.  But  see  Bhola  Nath  v.  Mt. 
Sabitra  6  S.  D.t62(7'i)\Bhoobune88ureev.  Gouree  DoaSj  11  Sutii.,  585,  where 
A  claim  to  inheritance  was  dismissed  on  the  ground  of  disabilities  which  appear 
io  have  been  expiable,  but  were  not  in  fact  expiated. 

(m)  Manu,  ix.,  §  201. 
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have  lost  the  use  of  a  limb,  are  excluded  from  heritage." 
To  this  enumeration  Yajnavalkya  adds,  "  And  a  person 
afflicted  with  an  incurable  disease  "  (71),  which  again  seems 
now  to  be  limited  to  the  worst  form  of  leprosy. 

iSS^rolie"^.  k      ^  ^^^'  Outcastes  are  now  relieved  by  Act  XXI  of  1850 
1  (Freedom  of  Religion).     **  So  much  of  any   law  or  usage 
now  in  force  within  the  territories  subject  to  the  govern- 
ment of  the  E.  I.  Co.  as  inflicts  on  any  person  forfeiture 
of  rights  or  property,  or  may  be  held  in  any  way  to  impair 
or  affect  any  right  of  inheritance,  by  reason  of  his  or 
her  renouncing,  or  having  been  excluded   from  the  com- 
munion of  any  religion,  or  being  deprived  of  caste,  shall 
cease  to  be  enforced  as  law.**     The  effect  of  this  section 
is  that  degradation  or  exclusion  of  caste,  from  whatever 
cause  it  may  arise,  is  absolutely  immaterial  in  all  cases 
where,  except  for  the  Act,  it  would  have  debarred  a  person 
from  enforcing  or  exercising  a  right  (0).    But  where  there 
are  circumstances  which,  independent   of   all  considera- 
tions of  caste,  create  a  disability  under  Hindu  law,  the  fact 
that  degradation  from  caste  follows  upon  the  disability, 
leaves  it  just  where  it  was    before.     The  disability  is 
not  removed,   because    the   degradation   is  inoperative. 
For  instance,  the  incontinence   of  a  Hindu  widow  is  a 
bar  to  her  .claiming  the  estate  of  her  husband  (p).     If 
her  incontinence  is  of  a  very   aggravated   character — as, 
for  instance,  the  union  of  a  Brahmani  with  a  Sudra  man, 
it  would  involve  loss  of  caste.     But  that  circumstance 
would  not  be  an  element  in  deciding  whether  her  rights 
of  inheritance  were  lost.     It  would  not  enhance  the  effect 
of  her  unchastity.     Nor  would   the  fact   that  the  loss  of 
caste  was  cured  by  Act  XXI  of  1850  remove  the  effect  of 
the  antecedent  incontinence  (g). 

(n)  Mitakshftra,  ii.,  10,  §  1. 

(o)  Bhujjun  V.  Gyut  2  N.-W.  P.,  446  ;  Honamma  v.  Timnmnnabhat, 
1  Bom.,  669. 

(p)  Ante  S  565. 

(a)  Matatigini  v.  Jaykali^  5  B.  L.  R.,  466 ;  Kery  Kolitany  v.  Moneeram^  13 
B.  L.  R.,  1,  25,  75  ;  S.  C,  19  Sufch.,  367  ;  affd.  on  appeal,  71.  A.,  pp.  115,  166 ; 
S.  C,  6  Gal.,  776  ;  Sundari  v.  PUambari,  32  Cal.,  671. 
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This  was  the  principle  of  decision  in  the  following 
case  (r).  Katan  Singh  and  his  son  Daulat  Singh  were 
living  together  as  members  of  a  joint  family  till  1845  when 
Eatan  Singh  became  a  Muhammedan.  The  possession 
and  management  of  the  estates  continued  as  before  till 
the  death  of  I/aulat  in  1851,  which  was  followed  some 
months,  later  by  the  death  of  his  father.  Daulat  left 
a  widow  and  daughters.  Ratan  left  a  widow,  and  a 
daughter's  son  Khairati.  After  the  death  of  both  widows 
disputes  arose  between  Khairati  and  the  daughters  of 
Daulat,  each  claiming  the  whole  estate.  This  was  com- 
promised by  an  agreement  under  which  the  daughters 
received  rather  more  than  one  moiety  of  the  whole  estate. 
One  of  the  two  alienated  her  share,  and  this  led  to  a  suit 
to  decide  whether  she  had  an  absolute  or  a  limited  estate. 
As  the  title  started  from  the  compromise  it  was  unneces- 
sary to  decide  whether  the  change  of  religion  in  1845 
caused  such  a  civil  death  as  at  once  vested  the  estate  in 
Daulat,  though  the  Court  was  evidently  of  opinion  that 
it  did.  But  they  held  that  even  after  the  Act  of  1850  the 
conversion  of  Eatan  necessarily  put  an  end  to  the  joint 
tenancy  under  Hindu  Law,  and  operated  as  a  severance 
by  operation  of  law,  which  vested  half  the  estate  in  Daulat 
as  his  separate  estate.  The  compromise  recognised  his 
daughter's  claim  as  daughters,  and  therefore  for  a  limited 
estate. 

I  am  only  aware  of  two  other  cases  in  which  a  claim  to 
animheritance  has  been  set  up  under  this  Act,  after  a  change 
of  religion.  In  one  a  Hindu  who  had  become  a  Muham-' 
medan  in  1839  sued  for  his  inheritance  after  1850.  The 
Madras  Sudder  Court  rejected  his  claim,  holding  that  Act 
XXI  of  1850  was  not  retrospective  (s).  In  Allahabad  the 
son  of  a  Hindu  who  had  turned  Muhammedan,  and  who 
was  himself  a  Muhammedan  was  held  entitled  to  succeed 
as  heir  to  his  Hindu  uncle,  after  the  death  of  that  uncle's 

(r)  Gobind  Krishna  v.  Abdul  Qayywn,  26  All.,  646,  p.  673,  followiniir  Abraham 
V.  AbraJuim,  9  M.  I.  A.,  199,  ante  §59. 
(a)  Naugammah  v.  KarebbasappaJi,  Mad.  Dec.  of  1858,  250. 
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widow  (t).     Even  with  the  aid  of  the  Statute  it  seems 
diflBcult  to  see  how  a  purely  personal  law,  such  as  the 
Hindu  or  Muhammedan  law,  can  be  applied  in  favour  of 
a  person  who  has  renounced  it. 
What  defects  &  694.  Where  it  is  sought  to  exclude  an  heir  on  the 

nmst  beoonffeiii*  .         . 

tai.  ground  that  he  is  blind,  deaf  or  dumb,  it  is  necessary  to 

show  that  these  defects  are  incurable  and  congenital  (u). 

Mental  infirmity  As  to  mental  infirmity,  it  has  been  held,  that  the  degree 
of  incapacity  which  amounts  to  idiocy  is  not  utter  mental 
darkness.  It  is  sufficient  if  the  person  is,  and  has  been 
from  his  birth,  of  such  an  unsound  and  imbecile  mind  as 
to  be  incapable  of  instruction  or  of  discriminating  between 
right  and  wrong.  He  must  in  short  be  one  whom  it 
would  be  impossible  to  describe  as  a  reasoning  being. 
Mere  want  of  soimd,  or  even  ordinaiy,  intelligence  is  not 
sufficient  (v). 

Whether  it  must  There  is  a  difference  of  opinion  as  to  whether  insanity 
oongeni  .  ^j^^  ^^^^  ^^  Congenital.  The  texts  and  cases  are  all  col- 
lected and  discussed  in  a  judgment  of  the  High  Court  of 
Bombay.  The  question  for  decision  was  only  as  to 
blindness,  but  the  Court  expressed  a  strong  opinion  that 
madness,  as  well  as  blindness,  must  be  shown  to  have 
existed  from  birth  (w).  It  may^  however,  be  doubted 
whether  the  texts  which  go  to  this  extent  do  not  refer 
to  the  case  of  idiocy,  which  is  always  congenital,  while 
madness,  as  distinguished  from  idiocy,  is  rather  a  disease 
than  an  incapacity  of  the  mind   (x).     Cases  of  disability 

(t)  Bhagwant  Singh  v.  Kallu,  11  All.,  100. 

(m)  Mohesh  Chunder  v.  Chunder  Mnhun,  14  B.  L.  R.,  273;  S.  C,  23  Sath,  78  ; 
Murarjiv.  Parvatibaiy  1  Bom.,  177  (blindness);  Paroshrnani  v.  Dtnanatk^l 
B.L.  R.  (A.  C.  J.),  117  ;  Balgovind  v.  Pertab,  S.  D.  of  1860,  i.,661 ;  Hira  Singh 
V.  Ganga  Sahai^  6  All.,  322  (deaf  and  dumb) ;  Vallabhram  v.  Bai  Harigatigay 
4  Bom.  H.C.  (A.  C.  J.),  135  (dumb) ;  Umabai  v.  Bhavu,  1  Bom.,  567;  C?utm 
Chunder  v.  Nobo  Sunderi,  18  Cal.,  327  ;  Ram  Bijai  v.  Jagatpal  Singh^  18  Cal. 
(P.  C),  111.  In  the  last  case  an  alleged  insanity,  founded  chiefly  on  incapacity 
for  speech  due  to  paralysis,  was  held  by  the  Privy  Council  not  to  be  a  ground  for 
exclusion. 

(o)  Tirumainagal  v.  BaTnasvamif  I  Mad.  H.  C,  214  ;  Surti  v.  Naraim  Daa, 
12  All.,  630. 

{w)  Murarji  v.  Pai-vatibaiy  1  Bom.,  177, 182.  See,  too,  Ananta  v.  Bamabait 
1  Bom.,  664. 

(x)  Bee  Narada,  3  Dig.,  303.  Other  translations  of  the  same  text  omit  any 
reference  to  birth.  V/.  &  B.,  576  ;  Madhaviya,  §  49.  Sir  Thos.  Stranoe  (1  Stra, 
H.  L.,  ISd)  says  that  all  the  disabilities  must  be  coeval  with  birth, [though 


Digitized  by 


Google 


PARAS.    594  &  595.]       EXCLUSION  PROM  INHERITANCE.  807 

from  lunacy  have  come  at  least  twice  before  the  Privy 
Council.  In  one  (y),  it  was  admitted  that  the  lunacy  was 
not  congenital,  and  it  was  assumed  that  the  only  question 
was  whether  the  insanity  had  existed  at  the  time  the 
succession  opened.  In  the  second  (z),  no  question  was 
raised  as  to  the  date  of  the  lunacy.  From  the  fact  that 
the  lunatic  was  a  married  man  and  a  father,  it  is  most 
probable  that  he  had  not  b^en  born  so.  On  the  other 
hand,  in  Bengal  and  Allahabad,  it  has  been  expressly 
held  that  insanity  at  the  time  the  inheritance  falls  in  is 
sufficient  to  exclude  ;  and,  in  the  second  of  the  cases 
cited  below  it  was  further  held  that  the  insanity  itself 
need  not  be  incurable.  If  it  was  sufficient  to  prevent  the 
claimant  from  offering  the  proper  funeral  oblations  he 
was  an  unfit  person  to  succeed  (a).  The  same  principle 
was  applied  where  a  person,  who  had  become  insane  since 
his  birth,  brought  a  suit  which  assumed  a  right  to  claim  a 
partition.  It  was  held  that  his  insanity  would  have  been 
a  bar  to  a  claim  as  heir,  and  therefore  would  equally  pre- 
clude a  suit  as  coparcener  for  a  share  (h). 

§  595.  Leprosy,  of  course,  need  not  be  fff^ngenitg.!.  Leprosy. 
Its  occurrence  is  looked  upon  as  the  punishm^^nt  of  sin, 
either  in  a  present  or  a  past  existence  (c),  and  produces 
an  incapacity  for  inheritance  from  the  moment  it  is 
exhibited  until  it  is  removed  by  expiation  {d).  Some 
cases  of  leprosy  are  of  a  mild  and  curable  form,  while 
others  are  of  a  virulent  and  aggravated  type,  and  incurable. 
It  is  only  the  latter  form  of  the  malady  which  causes 


Jogannatha  seems  to  make  the  ease  of  the  madman  an  exception.  The  latter 
cei^ainly  says  so  in  one  passage  (8  Dig.,  814),  though  he  interprets  the  texts  of 
Narada  and  Devala  as  limited  to  conirenital  madness  (26. ,  804).  See,  too,  f utwah, 
W.  &  K.,  679 ;  Sarasvati  Vilasa,  §  148.     Contra  Smriti  Chandrika,  v.,  §  9. 

iy)  Bodhnarain  v.  Omrao,  13  M.  I.  A.,  619 ;  S.  C,  6  B.  L.  R.,  609. 

(z)  Kooer  Goolab  v.  Bao  Kuruih,  14  M.  I.  A.,  176;  8.  C,  10  B.  L.  R.  (P.  C),  1. 

(a)  Bra;ViB/r«Aranv.5ic*an,9B.L.R.,204.n.;  S.  C.,14  3uth.,329;  Dwarka- 
nath  V.  Mahendranathf  9  B  L.  R.,  198;  S.  C,  sub  nomine^  Dwarkanath  v. 
Denobundoo,  ]  8  Suth.,  305 ;  Woma  Perahad  v.  Chriah  Chunder,  10  Cal . ,  68 ;  Deo 
Kishen  v.  Buah  Prakash,  5  All.  (P.  B),  609. 

(6)  Bam  Sahye  v.  Lalla  Laljee,  8  Cal.,  149. 

(c)  8  Dig..  818,  814. 

(a)  Sevachetumbara  v.  Parasucti,  Mad.  Dec.  of  1867,310;  Lakhi  v.  Bhairab, 
5  S.  D.,  816  (869).     See  fatwah  in  Lakshmi  v.  TuUi,  6  S.  D.,  286  (834). 
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inability  to  inherit  (e).  Other  agonizing  and  incurable 
diseases  are  also  spoken  of  as  causing  the  same  effect,  as 
an  example  of  which  atrophy  is  given  (/).  It  is  probable, 
however,  that  the  Courts  would  be  slow  to  disinherit  a 
man,  merely  because  he  was  suffering  from  cancer  or 
consumption,  and  in  any  case  the  strictest  proof  would  be 
required  that  the  disease  was  in  fact  incurable  {g). 

Lamenefw.  jj  596.  Lameness  is  specifically  alleged  by  Yajnavalkya 

as  a  ground  of  disability,  and  the  word  is  explained 
by  the  Mitakshara  as  meaning  **  deprived  of  the  use  of 
his  feet"  Qi). 

Lobs  of  a  limb.  The  corresponding  word  in  Manu,  nirindriya  (t),  is 
translated  by  Sir  W.  Jones  and  by  Prosunno  Comar 
Tagore,  **  such  as  have  lost  the  use  of  a  limb."  And  the 
commentary  of  V^che^ipati  Misra  upon  the  text  is,  **  Those 
wlw  have  lost  the  use  of  a  limb  signifies  those  who  have 
been  deprived  of  a  hand,  a  leg,  or  any  other  member  of 
the  body.  Such  persons  are  not  competent  to  perform 
ceremonies  relating  to  the  Vedas  and  Smriti.  They  are 
consequently  not  entitled  to  inherit  paternal  property"  (k). 
Colebrooke  translates  the  same  word  when  cited  in  the 
Mitakshara,  **  those  who  have  lost  a  sense  (or  a  limb),  " 
and  the  explanation  of  ViJTianesvara  is,  "  any  person  who 
is  deprived  of  an  organ  by  disease,  or  any  other  cause,  is 

Laments x»r  loss  said  to  have  lost  that  sense  or  limb  "  (I),  It  would  appear 
from  this  that  lameness  arising  from  illness  or  accident 
would  operate  as  a  bar  to  inheritance.  I  know  of  no 
instance  in  which  any  such  objection  has  succeeded.  In  a 
case  reported  by  West  and  Biihler  the  distjualified  person 

{e^  a  Dig.,  309.  311  ;  1  Stra.  H.  L.,  156;  MuttuvelayuduPillay  v.Parasakti, 
Mad.  Dec.  of  1860,  2^9;  followed  Janardhan  v.  Gopal  Pandurang,  5  Bom. 
A.  C,  145;  Ananta  v.  Ramabai,  1  Bom.,  554;  Rangayya  \.  ThanikachaUa^ 
19  Mad,  74;  Mohunt  Bhagohan  v.  Boghunmidun,  22  I.  A.,  94;  S.  C,  22 
Cal.,  84'. 

(/)  3  Dig.,  303,  313. 

(g)  See  Isavr  Chunder  v.  Ranee  Do«««c,  2  Suth.,  125.  The  D.  K.  S.  explains 
the  text  of  Narada,  which  refern  to  a  long  and  painful  disease,  a^  meaning  a 
disease  Trom  the  period  of  birth.     D.  K.  &.,  iii.,  §  11. 

(h)  Mitakshara,  ii.,  10,  §  1,  2. 

(t)  ix..  201. 

(k)  Vivida  Chintamani,  242,  243. 

(I)  Mitakshara,  ii.,  H»,  §  3,  4;  see  per  curiam,  Murarjt  v.  Porvatihai, 
1  omB.,  185. 
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is  said  to  have  been  born  lame,  and  Jagannatha  seems  to 
think  that  lameness  arising  subsequently  would  be  no 
disability  (m).  In  Madras  the  Court  refused  to  admit 
lameness  as  a  bar  where  it  was  admittedly  not  congenital, 
and  suggested  that  as  no  case  could  be  found  in  which  such 
a  ground  of  exclusion  was  made  out  the  rule  itself  might 
be  obsolete  (n).  In  an  early  case  in  Bombay  a  person  was 
asserted  to  be  disqualified  as  a  Pungoo  or  helpless  cripple. 
It  appeared  that  he  could  walk  a  little,  and  was  a  married 
man  and  a  father.  The  Shastri  to  whom  the  point  was 
referred  said,  "  that  according  to  the  Shasters  a  Pungoo 
or  helpless  cripple  was  excluded  from  inheritance  ;  that 
the  term  Pungoo  was  not  very  clearly  defined,  but  in  his 
opinion  a  person  deprived  of  the  use  of  his  hands  or  feet 
was  a  Pungoo ;  and  that  'Nirindriyay*  or  such  as  were 
deprived  of  a  sense,  were  excluded  from  inheritance. 
That  persons  only  deformed  in  a  hand  did  not  come  under 
the  term  *  Nirindriya,'  though  persons  afflicted  with  an 
obstinate  or  incurable  disease  did."  He  was  of  opinion 
that  the  claimant  was  not  disqualified  from  inheritance. 
Upon  this  futwah  the  Appellate  Court  decided  in  favour 
of  the  claimant.  The  Sudder  Court  reversed  the  decision, 
but  not  upon  a  point  affecting  the  question  now  in  discus- 
sion ip) .  It  would  seem,  therefore,  that  the  loss  of  a  sense 
or  organ  must  be  not  only  congenital,  but  absolute  or 
complete.  Not,  perhaps,  necessarily  the  absolute  want  of 
the  limb,  but,  at  all  events,  a  complete  incapacity  to 
make  any  use  of  it. 

§  597.  As  to  vice,  several  futwahs  from  Bombay  are  vice, 
to  be  found,  which  would  practically  place  the  son  at  the 
mercy  of  his  father,  if  he  chose  to  disinherit  him  for 
vicious  habits,  hostility  or  disobedience  {p).  In  a  Surat 
case,  a  will  by  which  a  father  disinherited  his  son  for 
vicious  and  dissolute  habits   was  affirmed   {q).     But  it 

"7^)^.  &  b.,578;3Dig.,304.        "    " 

(n)  Venlcat  Subba  liao  v.  Purushottam,  26  Mad.,  183. 

(o)  Dadjee  v.  WUtul,  Bom.  Sel.  Rep.,  151. 

(pi  W.  «fe  B.,  5S3— 587. 

(q)  Mihirwanjee  y .  Poonjea,  1   Bor.,  141   [159].     This  was  a  case  between 
Parsis.     See  per  curiam^  Advyapa  v.  Rudrava^  4  Bom.,  117. 
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would  rather  seem  as  if  the  testator's  property  had  been 
self -acquired.  Further,  the  son  had  executed  an  agree- 
ment, acknowledging  that  his  debts  had  been  paid  off, 
and  admitting  his  father's  right  to  disinherit  him,  in  case 
of  renewed  misconduct.  In  a  case  from  the  North- West 
Provinces  the  Court  refused  to  act  upon  the  texts  which 
debarred  a  son  from  his  share  on  account  of  his  being 
addicted  to  vice,  and  a  professed  enemy  of  his  father. 
They  said  that  **  the  evidence  given  of  the  plaintiff's 
gambling  and  licentious  propensities  was  of  a  vague  and 
general  character,  and  not  such  as  would  allow  them  to 
conclude  that  he  had  disqualified  himself  by  addiction  to 
vice  for  the  performance  of  obsequies  and  such  like  acts 
of  religion."  Also,  that  although  the  evidence  showed 
that  he  had  quarrelled  with  and  even  struck  his  father,  it 
did  not  disclose  anything  like  habitual  maltreatment,  or 
active  and  malignant  hostility  which  would  authorise 
them  to  pronounce  him  a  professed  enemy  of  his  father. 
They  further  obseiTed  that  the  texts  in  question  were  not 
only  inapplicable  to  the  facts,  but  are  understood  to  have 
Fraud.  become  obsolete  in  practice  (r).     In  the  same  case  they 

refused  to  act  upon  the  supposed  rule  which  disqualifies  a 
coparcener  from  obtaining  his  own  share,  where  he  has 
attempted  to  defraud  his  coparceners  of  any  portion  of 
their  rights.  In  a  similar  (though  certainly  a  stronger) 
case  the  rule  had  been  strictly  applied  by  the  Sudder 
Court  of  Madras  (s).  I  imagine  that  all  such  dis- 
abilities as  the  above  would  come  under  the  head  of 
minor  grounds  of  forfeiture,  removeable  by  penance  (0- 
In  one  Bengal  case  an  adopted  son,  who  sued  for  his 
inheritance,  was  met  by  a  plea  that  he  had  publicly  and 
falsely  accused  his  adoptive  mother  of  profligacy.  The 
pundit,  when  consulted,  replied  that  such  an  offence  could 
only  be  expiated  by  a  process  of  atonement,  which  would 
last  twelve  years,  or  in  lieu  _thereof,  by  the  gift  of  180 

~r)  kaWay.  Budree,  3  ii  .-"W .  P.,  267  ~See  Jye  Koonwur  v.  Bihkari,  S.D. 
of  1848,  820,  where,  being  a  professed  enemy  to  a  father,  was  treated  (ander 
Mithila  law)  as  a  possible  ^ound  of  exclusion,  but  not  made  out  in  fact. 

(a)  Choondoor  v.  Narastmmah ^  Mad.  Dec.  of  1868,  118,  ante  §  485. 

(t)  See  Manu,  xi.,  §  183-187. 
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milch  cows  and  their  calves,  or  their  value,  not  to  the 
calumniated  parent,  but  to  the  Brahmans.  The  Court 
accordingly  dismissed  the  suit,  holding  that  the  claimant 
could  not  inherit  until  he  had  performed  the  prescribed 
penance  (u),  I  greatly  doubt,  however,  whether  this 
precedent  would  be  followed  in  the  present  day. 

In  Madras  a  case  occurred  in  which  the  plaintiff 
claimed  to  be  entitled  to  an  estate  as  next  reversioner  on 
the  ground  that  the  woman  who  would  be  entitled  to  the 
intermediate  estate  had  been  a  party  to  the  murder  of  the 
deceased  owner.  She  and  her  paramour  had  been  tried 
for  the  murder,  and  she  had  been  acquitted,  but  the  man 
had  been  convicted.  The  Judge  held  that  the  plea  was 
irrelevant.  The  High  Court  held  that  the  case  put  forward 
would  be  sufficient,  if  made  out.  Not  upon  any  ground 
of  Hindu  law  that  crime  was  a  degradation,  but  upon 
the  general  principle  that  no  one  can  benefit  by  a  death 
which  he  has  intentionally  brought  about  (v). 

All  grounds  of  disqualification  which  would  exclude  Disabilities       \l 
males  apply  equally  as  against  female  heirs  (w).  excu  e 

§  598.  Except  in  the  case  of  degradation,  the  disability  Disabiuty  only 
is  purely  personal^  and  does  not  ext^.nd  to  the  legitimate 
issue  of  the  disqualified  person  (x).  But  their  adopted  sons 
will  be  in  no  better  position  as  regards  ancestral  property 
than  themselves,  and  only  entitled  to  maintenance  out  of 
it  iy).  There  seems,  however,  to  be  no  reason  why  the 
adopted  son  of  a  disqualified  person  should  not  succeed  to 
all  property  which  had  already  vested  in  his  father,  or 
which  was  acquired  by  him  (z).  Similarly,  the  widow  of 
a  disqualified  heir  cannot  claim,  as  widow,  to  succeed  to  any 
property  which  her  husband  could  not  have  inherited  (a). 
But  she  would  be  his  heir.  And  if  his  son  suceeded  and 
then  died,  she  would  inherit  as  mother  to  such  son  (b). 

~iu)  BhoUi  Nath  v.  Mi.  Sahitrn,  6  S.  D.,  62(71). 
(v)   Vedanayagay.  Vedammal,  27  Mad.,  591. 
{w)  Mitakshara,  ii.,  10,  §  8. 

(x)  Mifeikshara,  ii.,  10,  §  9,  10;  Dava  BhaRa,  v.,  §  17-19. 
[y)  Mitakshara,  ii.,  10,  §  11 ;  D^Utaka  Chandrika,  vi.;  §  1,  ante  ^  110. 
{z)  Suth.  Svn.,  671.  (a)  D.  K.  S.,  iii.,  §  17.  (6)  2  W.  MacN.,  130. 
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not  a  forfeiture. 


Lets  in  next 
heir. 


After-boro  son. 


Removal  of 
disability. 


Property  which  has  once  vested  m  a  person,  either  by 
inheritance  or  partition,  is  not  devested  by  a  subsequently 
arising  disability  (c). 

§  599.  The  effect  of  a  disability  on  the  part  of  a  person 
who  would  otherwise  have  been  heir,  is  at  once  to  let  in 
the  next  heir.  For  instance,  if  a  man  left  an  insane  son 
and  a  daughter,  the  latter,  would  take  at  once  (d).  So  if 
he  left  an  insane  daughter,  and  sons  by  her,  the  latter 
would  take  at  once  (e),  that  is  to  say,  the  effect  of  the 
lunacy  is,  for  purposes  of  succession,  exactly  the  same  as 
if  the  lunatic  was  then  dead.  If  the  incapacitated  person 
has  issue  then  living,  or  in  ventre  sa  nUre,  who  would,  if 
the  father  were  actually  dead,  be  the  next  heir,  such  issue 
will  be  entitled  to  succeed.  But  he  must  succeed  by  his 
own  merits.  He  will  not  be  allowed  to  step  into  his 
father's  place.  For  instance,  if  a  man  dies,  leaving  a 
brother,  and  an  insane  brother  and  his  son,  the  brother 
will  take  the  whole  estate  ;  because  the  nephew  cannot 
inherit  while  a  brother  is  in  existence.  So  if  a  man  dies 
leaving  a  sister's  son,  who  is  insane,  and  the  sister's  son 
himself  has  a  son,  the  latter  cannot  inherit,  because  the 
sister's  grandson  is  not  an  heir  (/).  And  if  the  estate  has 
in  consequence  of  the  incapacity  vested  in  a  male,  the 
latter  becomes  full  and  absolute  owner.  If  the  incapaci- 
tated heir  has  a  son,  subsequently  conceived,  that  son  will 
not  inherit,  even  though  he  would  have  been  next  heir  or 
a  sharer  if  born,  or  conceived,  when  the  succession 
fell  in  (§  600). 

§  600.  Where  the  defect  which  produces  exclusion  is 
subsequently  removed,  the  right  to  inheritance  revives,  in 
the  same  manner  as,  or  upon  the  analogy  of  a  son  born  after 

(r)  Mitftkshara,  ii..  10,  §  6;  BaJgovind  v.  Lai  BaJuidoor,  S.  D.  of  1864. 244  ; 
Deo  Kiskeny.  Budh  Prakash,b\\\.,  609 ;  Kery  KolUany  v.  Moonr^am,  7  I.  A., 
115;  5  Cal  ,776,  fjer  curiam,  14  Mad.,  p.  294;  Abllakh  Bhagat  v.  Bhtkhi,  22 
Cal..  864. 

id)  2  W.  MacN.,  42. 

(«?)  Bodhnarain  v.  Omrao,  13  M.  I.  A.,  6J0;  S.  C,  6  B.  L.  R.,  609. 

(/)  Per  Peacock,  C.  J.,  Kalidaaw  KiUhan,  2  B.  L.  R.  ^F.  B),  116.  See  too 
J>warkanath  v.  Mahendranath,  9  B.  L.  R.,  198,  203;  S.  C,  aub  nomitie, 
Dwarkanath  v.  Denobiindoo,  18  Suth.,  306. 
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partition  (g).     The  effect  of  this  rule  in  cases  of  partition 
has  been  already  discussed  (§  484).     But  the  revival  of 
this  right  will  not  necessarily  place  the  previously  dis- 
qualified heir  in  the  same  position  as  if  the  incapacity 
had  never  existed.     The  Hindu  law  never  allows   the/ 
inheritance  to  be  in  abeyance,  and  if  the  claimant  is  not  I 
capable  of  succeeding  at  the  time  the  descent  takes  place,  I 
the  subsequent  removal  of  his  incapacity  will  not  enable  \ 
him  to  dispossess  a  person  whose  title  was  better  than  his  | 
while  the  defect  existed,  though  inferior  to  his  own  after 
the  defect  was  removed.     For  instance,  suppose  a  man 
has  a  son  who  is  born  blind.     If  we  can  imagine  the  blind- 
ness removed  before  his  father's  death,  he  would  of  course 
inherit.     If   it   was   not   removed,   and   his  father  died    \ 
leaving  a  widow,  she  would  inherit.     If  the  blindness  was 
cured  during  her  life,  she  would  continue  to  hold  the  pro- 
perty, but,  at  her  death,  the  son  would  likewise  inherit,    / 
because  he  would  be  the  nearest  to  her  deceased  husband. 
But  if,  on  the  father's  death,  his  brother  had  inherited, 
and  during  his  life  the  blind  son  was  cured,  and  then  the 
brother  died  leaving  a  widow,  she  would  inherit,  and  not 
the   formerly   blind  son.     Because  succession  would  be 
traced  to  the  last  full  owner,  who  was  the  brother,  and 
his  heir  would  be  the  widow,  and  not  a  person  who  stood 
to  him  only  in  the  relation  of  nephew  (h).     If,  however,  Uemovaiof  dis- 
the  brother  died,  leaving  no  nearer  heir  than  a  nephew,  *  '  *  y* 
then  the  person  who  was  previously  incapacitated  as  son 
would  now  succeed  as  nephew.     These  principles  were 
laid  down  by  a  Full  Bench  of  the  High  Court  of  Bengal 
xmder   the  following   circumstances  : — At  the   death    of 
A,  his  son,  being  blind,  was  incapable   of  succeeding, 


widows  =  A  dies  1832  B 

died  1849  I  I 

blind  son  C 

son  born  185S 

and  the  estate  passed  to  the  widows  of  A,  of  whom  the 

1^)  MitRkshHra,7r.,  10,  Si  7;  V.  May.,  iv.,  i  1,  ^  2. 

{h)  Bhoohnm  Moyee  v.  Ramkishore,  10  M.  1.  A.,  279;  8.  C,  3  Suth.  (P.  C), 
\byante  §  185. 
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last  died  in  1849.  At  her  death  the  estate  passed  to  C, 
the  nephew  of  A.  In  1858  a  son  was  born  to  the  blind 
man,  and  he  claimed  the  estate  from  C.  If  he  had  been 
alive  either  at  the  death  of  A,  or  of  the  last  widow,  he 
would  have  been  the  heir,  but  it  was  held  that  once  the 
estate  reached  C,  he  took  it  with  all  the  rights  of  a  full 
owner,  and  could  not  be  deprived  of  it  by  any  subsequent 
birth  (i).  It  was  not  necessary  to  decide  what  would 
have  been  the  result  if  the  blind  man  himself  had  recover- 
ed his  sight  after  the  property  had  vested  in  C.  It  might 
be  suggested  that  he  would  have  devested  the  estate  of 
the  nephew,  on  the  analogy  of  a  son  born  or  adopted  after 
the  death  of  the  last  owner  (i).  But  it  is  difficult  to  see 
why  these  analogies  should  be  applied  in  his  favour,  and 
not  in  favour  of  his  own  son,  who  was  born  without  any 
imperfection.  The  former  case  is  really  not  analogous 
at  all,  as  the  unborn  infant  is,  in  contemplation  of  law, 
actually  existent  from  conception,  and  is  only  incapable  of 
taking  at  once,  because  it  may  die  before  leaving  the 
womb.  As  to  the  adopted  son,  it  seems  almost  sufficient 
to  say  that  there  can  be  no  reason  for  applying  analogies, 
drawn  from  the  case  of  a  very  highly-favoured  heir,  to  a 
disqualified  heir,  who  is  let  in  afterwards  by  special 
indulgence. 
Coniict  of  deci-  §  601.  The  Same  point  arose  in  Bombay  and  in  Madras, 
^^^'  when  different  decisions  were  arrived  at.     In  Bombay  (0, 

Bombay.  the  position  of  the  family  was  as  follows  : — 


£apuji  B 

LakMiman,  Pai^durang, 

deaf  and  dumb  defendant 

Bapuji,  Ramchand. 

plamtiff  defendant 

Bapuji,   the   plaintiff's    grandfather,    died    leaving    the 

(i)  Kalidas  v.  Krithan,  2  B.  L.  R.  (F.  B.),  108;  Pareshmani  v.  Dinanath, 
1  B.  L.  R.  (A.  C.  J.),  117  ;  Deo  Kishen  v.  Mudh  Prakash,  5  All.,  609. 

(it)  See  per  WilUs,  J.,  in  Tagore  case,  9  B.  L.  R.,  897;  S.  C,  18  Suth.,  369  ; 
S.  C,  I.  A.,  Sup.  Vol.,  47. 

(1)  Bapuji  V.  Pandurang,  6  Bom.,  616. 
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defendants,  his  undivided  nephew  and  grandnephew,  and 

a  deaf  and  dumb  son.     After  his  death,  the  son  married, 

and  the  plaintiff  was  born.     The  latter  sued  to  recover 

his  share  of   the  family  property.     The  Bombay  High 

Court  held  that  the  rule  laid  down  in  Bengal  applied 

equally  in  Bombay,  and  that,  as  the  whole  property  had 

vested  in  Pandurang  at  the  death  of  Bapuji,  it  could  not 

be  devested  by  the  subsequent  birth  of  the  plaintiff.     In  iiadraa  deciaion 

the  case  from  Madras  (w),  the  facts  were  exactly  similar. 

A 

Sami  VenkatasAini 

I  .    I 

deaf  and  dnmb  son  Krishna, 

I  1st  defeniant 

Sami,  '—      '  \ 

plaintiff  2  ud  defendant  3i-d  defendant 

The  plaintiff  was  born  after  the  death  of  his  grandfather, 
and  it  was  contended  that  the  whole  property  vested  in 
the  undivided  line  of  Venkatasami.  The  Madras  High 
Court  held  that  the  Bengal  decision  went  on  the  peculiar 
doctrines  of  the  Daya  Bhaga,  whereby  the  separate 
interest  of  A  passed  to  his  widow,  and  then  to  his  nephew 
C,  who  held  it  as  separate  property.  Under  Mitakshara 
law,  the  lines  of  Sami  and  Venkatasami  were  an  undivid- 
ed  coparcenary,  liable  to  be  enlarged  or  diminished  by 
births  or  deaths.  The  share  of  Sami  passed  to  his  nephews 
by  survivorship,  but  subject  to  the  possibility  that  their 
interest  in  it  might  be  curtailed  by  the  subsequent  birth 
of  a  coparcener  in  Sami*s  line.  Undoubtedly,  if  the 
plaintiff  had  been  born  in  his  grandfather's  life,  he  would 
have  been  at  once  by  birth  a  joint  owner  in  the  family 
property.  The  Court  considered  that  it  made  no  differ- 
ence that  he  was  not  born  till  afterwards.  They  likened 
it  to  the  case  of  a  brother  who  takes  an  impartible  estate 
by  survivorship,  but  whose  estate  is  devested  by  a  subse- 
quent adoption  made  by  the  widow  of  the  deceased  (n). 

§  602.  It  is  obvious  that,  although  the  Bengal  and  Discusaion  of 
Madras  cases  may  be  reconciled  in  the  way  suggested    ^^  ^^^* 

(m)  Krishna  v.  Sami,  9  Mad.,  64. 

(n)  Bagkwiada  v.  Broso  Kishorej  3  I.  A.,  164;  S.  C,  I  Mad.,  69. 
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above,  there  is  no  way  of  reconciling  the  Bombay  and 
Madras  cases.  Both  were  governed  by  Mitakshara  law. 
The  analogy  derived  from  the  rights  of  an  adopted  son 
seems  also  imperfect.  His  case  has  alwaj's  been  treated 
as  an  anomalous  one,  and  as  subject  under  certain 
circumstances  to  the  same  rules  which  preserve  the  rights 
of  an  infant  in  its  mother's  womb  (o).  Further,  this 
indulgence  is  only  shown  to  an  adopted  son  when  the 
adoption  is  made  to  the  last  male  holder  of  the  estate 
(§  187 — 191).  Again,  the  plaintiff  in  the  Madras  case 
could  only  become  a  coparcener  by  virtue  of  the  rule 
that  a  son  or  a  grandson  takes  by  birth  an  interest  in  the 
estate  of  his  father  or  grandfather.  But  that  estate  had 
passed  away  to  the  defendants  before  his  birth,  as  much 
as  if  it  had  been  sold  to  them.  It  is  difl&cult  to  see  how 
he  could  by  his  birth  enter  into  a  coparcenary  which  had 
ceased  to  exist.  On  the  death  of  the  grandfather,  the 
whole  estate  vested  absolutely  in  the  nephew,  subject 
only  to  the  rights  of  his  son.  The  plaintiff  by  his  birth 
took  no  interest  whatever  in  the  property  of  his  cousins. 
Therefore,  it  would  appear,  with  the  greatest  respect  to 
the  learned  Judges,  as  if  his  birth  could  have  no  effect  in 
devesting  or  diminishing  their  interests. 

wu^?drfw.  §  603.  One  who  has  entered  into  an  order  of  devotion 
-  is  also  excluded  from  inheritance,  since  he  has  of  his  own 

accord  abandoned  all  earthly  interests  (p).  The  persons 
who  are  excluded  on  this  ground  come  under  three  heads, 
viz.f  the  Vanaprasatha,  or  hermit ;  the  Sanyasi  or  Yati, 
or  ascetic  ;  and  the  Brahmachariy  or  perpetual  religious 
student.     In  order  to  bring  a  person  under  these  heads,  it 

Must  be  abso-  is  necessary  to  show  an  absolute  abandonment  by  them  of 
all  secular  property,  and  a  complete  and  final  withdrawal 
from  earthly  affairs.  The  mere  fact  that  a  person  calls 
himself  a  Byragi,  or  religious  mendicant,  or  indeed  that 

(o)  Tagore  v.  Tagore,  9  B.  L.  R.  (P.  C),  377,  397,  400,  404. 
(p)  Yajnavalkya,  ii.,  §  187;  Vasishtha,  xvii.,  §27;  MitakBhara,  ii.,  10,  §3; 
Daya  Bhaga,  v.,  §  11 ;  V.  May.,  iv.,  11,  §  6. 
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he  is  such,  does  not  of  itself  disentitle  him  to  succeed  to 
property  (q).  Nor  does  any  Sudra  come  under  this  dis- 
qualification, unless  by  usage  (r). 

I  have  not  been  able  to  find  any  evidence  of  the  grounds  NonAryan 
which  are  held  to  exclude  from  inheritance  by  usage  in 
the  Punjab,  or  among  the  non- Aryan  races  of  India.  It 
will  be  seen  that  the  Madras  Sudder  Court  has  in  several 
cases  applied  the  Sanskrit  rules  to  Tamil  litigants.  I 
should  imagine  that  rules  founded  so  completely  upon 
Brahmanical  principles  would  require  to  be  applied  with 
great  caution  to  tribes  who  had  not  thoroughly  accepted 
those  principles.  The  more  so,  as  those  principles  have 
no  foundation  in  natural  equity  or  justice. 

iq)  See  antfi  §  590;  Teelvck  Chunder  v<  Shama  Churn,  1  Suth.,  209. 
(r)  Dharmapuram  Pavdara  Sannadi  v.  Virapandiyam^  2*2  Mad.,  302. 
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CHAPTER  XX. 


WOMAN  S   ESTATE. 


Meaning  of 
Btridhanam. 


X 


In  Property  inherited  from  Males. 

§  604.  The  term  Stndhanum  (literally  woman's  estate) 
is  used  in  two  different  acceptations  by  Hindu  lawyers. 
In  one  sense  it  denotes  that  special  sort  of  woman's  estate 
over  which  she  has  absolute  control,  even  dunng  the  life 
of  her  husband  (g).  In  another  sense  it  includes  all  sorts 
of  property  of  which  a  woman  has  become  the  owner, 
whatever  may  be  the  extent  of  her  rights  over  it  (6). 

Now,  it  will  be  found  that  property  held  by  a  woman  is 
at  once  divisible  into  two  classes,  which  have  completely 
different  incidents,  viz.,  property  which  has  devolved  upon 
her  by  inheritance  from  a  male  owner,  and  property 
which  she  has  obtained  in  any  other  way.  In  speaking  of 
stridhanum  hereafter  I  shall  wholly  exclude  from  it  the 
former  class  of  property.  It  is  evident  that  it  would  only 
create  confusion  to  apply  the  same  word  to  estates  which 
are  obtained  in  different  ways,  and  which  are  held  by 
different  tenure. 

§  605.  The  typical  form  of  estate  inherited  by  a  woman 
from  a  male  is  the  widow's  estate.  But  it  may  now  be 
considered  that  the  same  limitations  apply  to  all  estates 
flerived  by  a  female  by  descent  from  a  male,  in  whatever 

(capacity  she  may  have  inherited  them.  The  only  excep- 
tion  is  as  to  the  estate  of  a  sister,  and  possibly  of  a 
daughter,  in  Bombay.  The  rule  upon  this  point  is  still 
open  to  discussion. 
Not  a  life  estate.  It  was  at  one  time  common  to  speak  of  a  widow's 
estate  as  being  one  for  life.     But  this  is  wholly  incorrect. 


Limitations  on 
inherited  pro- 
perty. 


(a)  Dava  liBaga,  iv.,  1,  §  18, 
(6)  Mitaktihara,  ii.,  11,  §  3. 
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It  would  be  just  as  untrue  to  speak  of  the  estate  of  a 

father  under  the  Mitakshara  law  as  being  one  for  life. 

Hindu  law  knows  nothing  of  estates  for  life,  or  m  tail,  or 

in  fee.     It  measures  estates  not  by  duration  but  by  use. 

The  restrictions  upon  the  use  of  an  estate  inherited  by  a 

woman  are  similar  in  kind  to   those  which  limit   the 

powers  of  a  male  holder,  but  different  in  degree.     The 

distinctive  feature  of  the  estate  is  that,  at  her  death,  it 

reverts  to  the  heirs  of  the  last  male   owner.     She  never  Reverts  to  hein 

becomes  a  fresh  stock  of  descent  (c).  holder. 

§  606.  It  is  evident  that  these  two  qualities  of  her 
estate  are  connected  together.  It  would  be  of  little  use 
to  mark  out  a  line  of  descent  which  should  keep  the 
estate  in  the  family  from  which  it  came,  unless  the 
woman  was  restrained  from  absolutely  disposing  of  it. 
On  the  other  hand,  the  line  of  descent  which  is  marked 
out  shows  that  the  estate  was  given  to  the  woman  for  a 
special  purpose,  which  would  be  satisfied  without  giving 
any  interest  in  it  to  her  own  immediate  heirs.  But  it  is 
by  no  means  clear  whether  the  estate  reverted  to  the 
man's  heirs  because  the  woman  was  only  allowed  a 
special  use  of  it,  or  whether  she  was  only  allowed  the 
special  use  in  order  to  preserve  it  for  those  heirs  ;  or 
whether  both  incidents  arose  from  the  purpose  for  which 
such  estates  were  originally  allowed  to  exist. 

It  is  singular  how  little  is  to  be  found  on  the  subject  in  Scanty  autho- 
the  Hindu  writings.  We  are  told  in  very  early  texts  that 
a  widow  is  restrained  in  dealing  with  the  estate  she  may 
inherit  from  her  husband,  but  we  are  nowhere  told  that 
the  same  restrictions  apply  to  other  female  heirs.  Again, 
the  course  of  inheritance  laid  down  in  the  earlier  texts 
seems  to  assume  that  the  estate  reverts  after  a  widow 
or  a  daughter  to  the  heirs  of  the  last  male ;  but  until  we 
come  to  Jimuta   Vahana  we  are  nowhere  told  that  it  is 


(c)  Collector  of  MatmUpatam  v.  Cavaly  Vencata^  8  M.  I.  A.,  629,  650;  S.  C, 
2  Suth.  (P.  C),  69;  Eery  KoUtany  v.  Moneeraniy  13  B.  L.  R.,  5,  63,  76;  S.  C, 
19  8ath,867. 
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the  rule  (rf).  The  literal  wording  of  the  Mitakshara  seems 
to  state  that  it  is  not  the  rule  (e). 
Limited  power  §  607.  As  regards  the  first  point,  viz.,  the  limited 
powers  of  disposal  possessed  by  a  female,  we  must  recollect 
that,  according  to  Hindu  law,  restriction  was  the  rule, 
absolute  power  the  exception.  Even  the  male  head  of  a 
family  was  hemmed  in  by  limitations.  These  were 
gradually  reduced  in  their  application,  when  separate  and 
self-acquired  property  was  introduced,  and  at  last  dis- 
appeared entirely  in  the  Bengal  system.  It  would  have 
seemed  absurd  to  a  Hindu  lawyer  that  anyone  should 
imagine  that  a  female,  herself  a  most  subordinate 
member  of  the  family,  could  possess  higher  rights  over 
its  property  than  its  head.  The  earlier  writers  contented 
themselves  with  general  statements  that  a  woman  was 
never  fit  for  independence,  but  must,  at  everj'  stage  of 
her  life,  be  under  the  tutelage  of  some  male  protector, 
the  widow  being  under  the  control  of  her  husband's 
family  (/).  As  regards  the  widow,  too,  the  state  of 
asceticism  in  which  she  was  expected  to  live  was  of  itself 
a  restriction  upon  her  right  to  spend  the  property  (g). 
Most  of  the  texts  which  definitely  speak  of  the  restric- 
tions upon  a  woman's  power  of  dealing  with  property 
relate  to  a  widow.  Katyayana  says  *  "  Let  the  childless 
widow,  preserving  unsullied  the  bed  of  her  lord,  and  abid- 
ing with  her  venerable  protector,  enjoy  with  moderation 
the  property  until  her  death.  After  her,  let  the  heirs  take 
it.  But  she  has  not  property  therein  to  the  extent  of 
gift,  mortgage,  or  sale'*  (h).  The  Mahabharata  says: 
*'  For  women  the  heritage  of  their  husbands  is  pronounced 
applicable  to  use.  Let  not  women  on  any  account  make 
waste  of  their  husband's  wealth  "  (i).     Narada,  however, 

~{d)  Daya  Bhuga,  xi.,  1,  ti  57—69  ;  xi.,  2,  §  30,  31 ;  Viramit.,  p.  140. 
(e)  See  post  §  610. 

(/)  Matiu,  viii.,  $416;  ix.,  §  2,  8,  104  ;  Baudhayana,  ii.,  2,  §  27;  Narada.xii., 
§  28—80 ;  Smriti  Chandrika,  xi.,  1,  §  36—89. 
ig)  Daya  Bhaga,  xi.,  1,  §  61 ;  2  Dig.,  459  ;  per  curianiy  Collector  of  Masuli- 


patam  v.  Cavaly  Vencata,  8  M.  1.  A.,  651 ;  S.  C,  2  Suth.  (P.  C),  69. 
{h)  Daya  Bhaga,  xi.,  1,  5  66;  V.  May.,  iv.,  8,  §  4 ;  Vivada  ChinU 
Vrihagpati,  cited  Smriti  Chandrika,  xi.,  1,  §  28;  viramit.,  p.  136,  §  8 
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lays  down  the  same  proposition   with  greater  generality  : 

*'  Women's  business  transactions  are  null  and  void,  except 

in  case  of  distress,  especially  the  gift,  pawning,  or  sale  of 

a  house  or  field.     Women  are  not  entitled   to  make  a  gift 

or  sale  ;  a  woman  can  only  take  a  life-interest  whilst  she 

is    living  together  with    the  rest  of    the  family.     Such 

transactions  of  women  are  valid  where  the  husband  has 

given  his  consent,  or,  in  default  of  the  husband,  the  son, 

or,  in  default  of  husband  and  son,   the  king ''  (i).     If,  as  Cauieof  the 

I  have    already  suggested  (i),  the    widow's   inheritanoe  ^^  "^  ^^^' 

originally  commenced  as  a  compendious  mode  of  enabling 

her  to  maintain  herself,  it  would  naturally  follow,  both 

that  her  right  of  using  the  property  would  be  limited,  and 

that  after  her  death,  it  would  revert  to  the  heirs  of  her 

husband's   family.     Probably    the    same  origin    may  be 

ascribed  to  the  limitations  on  the  estate  of  a  mother  and 

other  female  ancestor. 

§  608.  The  same  reasoning,  however,  would  not  apply  Daughter's 
to  the  case  of  a  daughter.  She  takes  the  inheritance  not  ^^^'_ 
by  way  of  maintenance — the  obligation  to  maintain  her  ^ 
ending  at  marriage — but  as  beneficial  owner.  In  her  case, 
possibly,  the  limitation  arose  originally  from  the  natural 
dislike  to  any  succession  which  would  carry  the  property 
of  the  family  permanently  into  a  different  line  (m).  This 
principle  would  be  strengthened  when  inheritance  came 
to  be  looked  on  as  a  reward  for  religious  benefits.  Under 
that  system,  each  heir  takes  the  estate  primd  fade  as  a 
means  of  performing  the  religious  obsequies  of  the  last 
male.  When  the  heir  is  himself  a  male,  his  own  obsequies 
require  to  be  attended  to,  therefore  at  his  death  the 
property  passes  to  those  who  are  bound  to  make  offerings 
to  him,  that  is,  to  his  own  heirs;  But  where  the  property 
is  taken  by  a  female,  her  obsequies  are  provided  for  quite 
independently,  viz.,  in    her  husband's    family,  if  she  is 

(*)  Narada,  iii.,  §  27-00. 
(l)  AnU  §  534. 

{m)    The  rule  i»  thoroughly  established  by  usage  in  the  Punjab  as  regards 
botii  widows,  daughters,  and  mothers.     Punjab  Customs,  16,  45,  52,  64,  58. 
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married.  The  duty  which  has  to  be  performed  to  the 
deceased  male  still  remains,  and  it  can  only  be  discharged 
by  returning  the  estate  to  a  member  of  his  family,  who, 
as  being  his  heir,  is  bound  to  discharge  his  funeral  rites. 
Now  if  the  female  holder  is  bound  to  return  the  property 
into  his  family,  an  obligation  would  naturally  arise  to 
return  it  intact.  She  would  be  considered  as  holding  the 
property  for  a  special  purpose,  and  bound  to  pass  it  on  to 
the  next  heir,  with  its  capacity  for  performing  that 
pnrpose  undiminished. 

Restriction  §  609.  Whatever  may  be   the  origin  of  the  rule,  there 

applies  to  all  "^  . 

female  heirs.  cau  be  no  doubt  uow  that  the  rule  exists  universally 
(except  in  Bombay)  that  where  any  female  takes  as  heir 
y  to  a  male,  she  takes  a  restricted  estate,  and  on  her  death 
■  the  property  passes  not  to  her  heirs,  but  to  the  person 
who  would  be  the  next  heir  of  the  last  full  owner.  In 
Bengal  the  point  was  always  beyond  dispute,  as  it  was 
expressly  so  laid  down  by  Jirrmta  Vahana  (w).  It  was 
at  one  time  supposed  that  a  different  rule  prevailed  in 
Southern  India  (o).  This  idea  was  based  on  a  text  of  the 
Mitakshara  which  appears  to  class  such  property  as  stri- 
dhanunij  which  passes  to  the  heirs  of  the  woman.  In 
Madras  it  will  be  seen  that  no  weight  is  any  longer  attri- 
buted to  that  text.  But  as  it  appears  to  be  at  the  root 
of  a  conflicting  series  of  decisions  in  Bombay,  and  as  the 
matter  is  also  one  of  much  historical  interest,  it  will  be 
necessary  to  examine  the  passage  somewhat  minutely. 

Supposed  exoep.      §  giQ.  The  whole  discussiou  turns  upon  two  questions  ; 

tion  under  *  i  i        ■•         i      •  #.  » 

Mitakshara  first,  whether  the  devolution  of  a  woman  s  property,  stated 
by  the  Mitakshara  at  ii.,  11,  §  8, 9,  applies  to  all  the  sorts  of 
property  which  he  had  already  described  at  §  2,  3,  of  the 


(n)  Daya  Bhaga,  xi.,  1 ,  §  57-59;  xi.,  2,  §  80,  31 ;  3  Dig.,  494,  497 ;  Hurrydo$9 
V.  Pungunmoney^  Sev.,  667. 

(o)  1  l^ra.  H.  Ti.,  189,  248;  Stra.  Man.,  5  354 ;  Qopaut-a  v.  Narraina,  Mad. 
Dec.  of  1850,  p.  76;  lyaooo  v.  Sengen^  ti.,  1856,  p.  47;  Jagadunda  v.  Cama- 
eheamma,  ib.^  1868,  p.  244.  A  female  heir  derives  no  stronger  titie  from  the 
fact  that  the  InaraCommissionerhaR  enfranchised  in  her  name  property  inherited 
from  a  male,  and  has  given  a  new  title  deed  in  her  name.  Vangalar.  Fon^olo, 
28  Mad.,  13. 
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same  section,  or  only  to  some  of  those  sorts  of  property, 
and  secondly,  what  weight  is  to  be  given  to  its  authority, 
if  it  was  meant  to  have  the  widest  application.  Section  11 
is  a  commentary  on  the  three  texts  of  Yajnavalkya  (II, 
§  143 — 145)  which  relate  to  stridhanum,  illustrated  in  the 
author's  usual  manner  by  citations  from  other  writers. 
He  commences  (§  1)  by  quoting  the  first  of  the  three  texts 
in  a  manner  which  is  translated  by 'Mr.  Colebrooke  as 
follows  : — **  What  was  given  to  a  woman  by  the  father, 
the  mother,  the  husband  or  a  brother,  or  received  by  her 
at  the  nuptial  fire,  or  presented  to  her  on  her  husband's 
marriage  to  another  wife,  as  also  any  other  (separate 
acquisition),  is  denominated  woman's  property. "  Now 
the  word  in  the  original  text,  which  is  here  rendered  any 
other,  is  adz  annexed  to  the  preceding  term,  which  really 
means  "  and  the  like,"  and  is  so  translated  elsewhere  (p).  stridhanum 
Primd  facie,  therefore,  they  only  refer  to  property  of  the  MitakshMa, 
same  nature  as  the  foregoing,  that  is,  to  special  gifts  made 
to  a  woman  by  her  own  family,  and  to  particular  gifts 
made  to  her  as  a  bride,  or  a  superseded  wife.  In  the  next 
section  Vijnanesvara  repeats  and  expands  this  text,  adding, 
"  and  also  property  which  she  may  have  acquired  by 
inheritance,  purchase,  partition,  seizure  or  finding,  are 
denominated  by  Manu  and  the  rest  '  woman's  property." 
Now  Manu  certainly  says  nothing  of  the  sort.  His 
enumeration  (IX,  §  194)  is  contained  in  the  fourth  clause 
of  the  same  section  of  the  Mitakshara.  It  is  so  strictly 
limited  to  personal  gifts,  that  Vijnanesvara  and  others 
think  it  necessary  to  add,  that  the  six  classes  of  gifts  there 
stated  are  not  exclusive  of  any  other  sorts  of  property. 
But  the  general  statement  which  closes  §  2  will  be  found 
in  Gautama,  cited  in  the  Mitakshara,  I,  1,  §  8.  "  An 
owner  is  by  inheritance,  purchase,  partition,  seizure  or 
finding  "  (q).     But  this  is  a  definition  of  ownership  in 

(p)  See  translation  of  the  text,  ii.,  143,  by  Montriou  and  Roer,  andStenzler  ; 
also  by  Dr.  Bamell,  Varadrajah,  p.  45.  See  also  his  remarks,  Introd.,  p.  13; 
Mayr.,  171. 

{q)  And  see  Manu,  x.,  ^  115,  where  he  points  out  seven  yirtuous  modes  of 
acquiring  property,  the  last  three  of  which  at  all  events  are  peculiar  to  men. 
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general,  not  of  woman's  property,  specially  so  called. 
The  passage  of  the  Mitakshara,  therefore,  merely  conies 
to  this,  that  a  woman  may  acquire  property,  not  only  by 
the  special  modes,  which  gave  it  peculiar  incidents  of 
ahenability  and  successsion,  as  stridhanum,  strictly  so 
called,  but  by  any  other  mode  by  which  a  male  can 
acquire  it.  Then  at  §  3  he  makes  this  quite  clear  by 
saying,  "  The  term  woman's  property  conforms  in  its 
has  no  techBicai  import  with  its  etymology,  and  is  not  technical,  for,  if 
the  literal  sense  be  admissible,  a  technical  acceptation  is 
improper."  That  is  to  say,  he  gives  the  reader  express 
notice  that,  when  he  uses  the  word  stridhanum,  he  means, 
not  "  woman's  property "  specially  and  technically  so 
called,  but  the  property  of  a  woman,  vested  in  her  by 
any  legal  means  (r).  Then  at  §  8  he  says,  **  A  woman's 
property  has  been  thus  described.  The  author  (that  is, 
Yajnavalakya)  next  propounds  the  distribution  of  it.  *  Her 
kinsmen  take  it,  if  she  die  without  issue.'  "  The  question 
is,  to  what  sort  of  property  daes  this  rule  apply  ?  Does 
it  apply  to  stridhanum  in  its.  technical,  or  in  its  general, 
meaning  ?  In  other  words,  does  it  apply  to  it  as  defined 
by  Yajnavalkyay  or  as  defined  by  Vijnanesvara  ?  In  the 
first  and  subsequent  editions  of  this  work  I  suggested  that 
the  rule  of  succession  laid  down  in  the  Mitakshara  for 
woman's  property,  as  defined  by  the  author,  was  not 
intended  to  apply  to  property  inherited  by  her  from  males. 
This  suggestion,  however,  met  with  no  acceptance  in 
India.  Those  who  agreed  and  those  who  disagreed  with 
the  rule  had  no  doubt  that  Vijnanesvara  meant  exactly 
what  he  said,  and  that  he    intended  his    rule  to  apply 

(r)  This  18  directly  opponed  to  the  use  of  the  word  by  Jimuta  Vahann,  "That 
alone  is  her  ])eculiar  property  which  she  has  power  to  give,  sell,  or  nse,  inde- 
pendently of  her  husband's  control."  Daya  Bbagft,  iv.,  1,  §  18.  So  KatayaMa 
excludes  from  the  term  Stridhanum  the  eamings  of  a  womun  or  wIiMt  she  hus 
received  from  any  but  the  kindred  of  her  husband  or  parents,  3  Dig..  .*i57. 
Property  inherited  by  a  woman  is  not  included  in  tlie  definition  oif  Stridhannm 
by  tlie  Sinriti  Chandrika,  ix.,  1  ;  the  Mayulha,  iv.,  10;  the  Vivada  Chintaraani, 
266  ;  the  Madhaviya,  §  60  or  Varadrajah,  4b.  On  the  other  hand  it  is  included 
by  the  Viramitrodnya,  221,  §  2  and  the  Sarasvati  Vilasa,  §  264,  both  of  which 
follow  the  definition  given  in  the  Mitakshara.  Also  by  Apararka,  Kamalakara 
in  the  Vivadat»indava,  Nandapandita  in  the  Vaijayauti,  and  Vi^vevara  in  the 
Madavapavijota.     See  Dr.  Jolly,  Lectures,  pp.  24l*--261. 


Text  of  the 
Mitakshara 
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equally  to  all  property  inherited  by  a  woman,  whether 
from  a  male  or  a  female  (s).  This  view  has  been  followed 
by  the  Judicial  Committee  in  two  cases  from  Allahabad  (t). 
That  being  so,  the  merely  personal  authority  of  Vijna- 
nesvara  must  stand  on  exactly  the  same  level  as  to 
all  female  heirs.  Now  this  text  of  the  Mitakshara  has 
been,  on  two  occasions  at  least,  pressed  upon  the  Judicial 
Committee  as  an  argument  for  holding  that  a  widow 
has  greater  power  over  property  inherited  from  her 
husband  in  provinces  governed  by  that  law,  than  else- 
where. But  the  argument  has  always  failed,  and  it  is 
thoroughly  settled  that  a  widow  takes  only  a  restricted 
estate,  and  that  at  her  death  it  passes  to  her  husband's 
heirs  (u).  And  this  is  admitted  in  its  fullest  sense  by  the 
Hight  Court  of  Bombay  as  regards  landed  property  (v). 
It  is  also  admitted  by  the  Courts  of  all  the  Presidencies,  g^^  inappUca- 
except  perhaps  in  Bombay,  that  the  mother  and  grand-  **^®  ^  mother.  ^ 
mother,  when  inheriting  from  a  son  or  grandson,  take  an 
estate  similar  in  all  respects  to  that  of  a  widow  (w).  In 
all  these  cases  the  female  had  inherited  to  a  male.  The ' 
case  of  a  female  inheriting  the  stridhan  of  another  female 

(*)  Baneriec,  Law  of  Mtirria^e  and  Stridhanum,  pp.  301,  304  ;  W.  «fe  B.,  146, 
3-23;  Dr.  Jollv,  Lectures,  246;  8  Bom.  H.  C.  lO.  C.  J.),  p.  272;  17  Bom.,  761  ; 
24  Bom.,  p.  217;  19  Mad.,  p.  IIB. 

(t)  Sheo  Shankar  Lai  v.  Dehi  Sahai,  30  I.  A.,  202;  S.  C,  25  All.,  468;  Sheo 
Pfrtah  V.  Allahabad  Bank,  30  I.  A.,  2 '9,  8.  C.  25  All.,  476. 

(m)  Thakaorv.  RaiBaluk  Ham,  IIM.  I.  A.,  139,173;  S.  C,  lOSutli.  (P.  C), 
3;  Bhngtvandeen  v.  Min^a  Baee,  ih.,  4S7,  509;  S.  C.  9  Snth.  (P.  (\  .  23; 
Collector  of  Ma^ulipatam  v.  Cavaltj  Vencatn,  8  M.  I.  A.,  529;  S.  C,  2  Snth. 
(P.  C),  .09.  Vivada  Chintamani.  261  ;  Keentf  v.  Koolahul,  2  M.  1.  A.,  331 ; 
8.  C,  5  Suth.  (P.  C),  131. 

(r)  Per  curiatn^  Pranjeevandas  v.  Dewcoooerbafe,  1  Bom.  H.  C,  130; 
Jamitjntram  v  Bai  Jamna,  2  Kom.  H.  C,  10;  Lnkshmibai  v.  Oanpat  Moroba, 
4  Bom.  (O.  C.  J.),  163;  Bhaskar  v.  Mahadev,  6  Bom.  H.  C.  (O  C.  J.),  1.  The 
same  rule  hafl  been  held  to  !<pply  to  movable  property  undiKposed  of  at  the  death 
of  the  widow.  Harilal  Harjivandaa  v.  Pranvalabdas,  16  Bom. ,  229.  As  to  her 
power  of  disposition,  see  jnost  §  645. 

{w)  1  W.  MacN.,  25;  2  W.  MacN.,  12^3,  209;  3  Dig.,  505.  See  as  to  Bengal, 
Bijya  V.  Unpooma,  I  B.D.,  162  (215);  Nufnrv.  Ram  Xoomar,4  S.  D.,  310(393); 
Bhyrobpe  v.  Nubktssen,  6  S.  D.,  53  (61);  Hemlutta  v.  OoJ uckrhunder,  7  S. 
D.,  108  ^127);  Rughober  v.  MK  Tulathee,  S.  D.  of  1847,  87.  As  to  Mithila, 
Vivada  Chintamani,  263 ;  Panrhanund  v.  LaUha^i,  3  Suth.,  140  As  to  Madras, 
Bachiraiuv.  Venkatappadu,2yU\.(\.ll.C.,A02;  Kuttiv  Radhakriatna^H  JAeA. 
H.CBS;  Vaiankiv.  Venkata,4l.k.,],8;  S  C,  I  Mad.,  174;  S.  C,  26  Suth.,  21. 
As  to  Bombay,  Vinm/ek  v.  Luxumeebaef,.  1  Bom.  H.  C,  117,  p.  122.  As  to  the 
N.-W.  P..  Phukar  y.  EanjiU  1  All.,  661.  In  Mysore,  Naranappa  v.  Lukahmi, 
15  Mysore,  71. 
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came  very  recently  (1903)  before  the  Judicial  Committee 
in  two  cases,  in  which  it  was  contended  on  the  authority 
of  the  same  text  of  the  Mitakshara  that  the  heiress  took 
the  estate  or  her  stridhan,  with  absolute  powers  of  dis- 
position, and  succession  to  her  own  heirs.  The  Committee, 
however,  refused  to  accept  the  authority  of  the  Mitakshara 
as  binding  in  the  case  of  inheritance  from  females  any  more 
than  where  the  succession  was  to  a  male,  and  ruled  that  in 
the  cases  before  them  the  property  was  not  the  stridhan 
of  the  last  taken,  and  that  she  held  it  in  the  same  manner 
as  a  widow's  estate,  and  that  on  her  death  it  reverted  to 
the  heirs  of  the  person  who  held  it  as  stridhan  (x). 

§  611.  In  Bombay  the  High  Court  has  always  favoured 
a  literal  acceptance  of  the  text  of  the  Mitakshara  under 
discussion.  It  has,  however,  in  a  series  of  cases  held  that 
a  woman  taking  as  heir  to  her  son  or  grandson  possessed 
no  more  than  what  is  known  as  a  widow's  estate,  which 
reverted  to  the  heirs  of  the  last  male  holder  (y).  In  a 
later  case,  however,  than  those  cited  below  (z).  Candy,  J., 
•in  two  elaborate  judgments  expressed  his  disapproval  of 
these  rulings,  some  of  which  he  correctly  stated  were 
only  obiter  dicta,  on  the  ground  that  neither  a  mother  nor 
a  grandmother  takes  as  widow.  His  remarks  on  this 
question  were  themselves  only  obiter  dicta.  The  question 
referred  to  the  Full  Bench  was,  whether  on  the  death  of 
an  infant  daughter,  who  had  succeeded  for  a  few  days 
to  the  estate  of  its  father,  and  had  been  succeeded  in  the 
inheritance  by  its  paternal  grandmother,  the  latter  took 
an  absolute  estate  with  power  of  unrestricted  alienation. 
The  High  Court  decided  that  she  did.  It  was  held  that  in 
accordance  with  the  settled  law  of  Bombay  the  daughter 

(x)  tiheo  Shankar  Lai  v.  Debt  Sahai,  80  I.  A..  202;  S,  C,  26  All.,  468;  Sheo 
Pertah  v.  Allahabad  Bank,  30  I.  A.,  209,  S.  C.  26  AH.,  476. 

(«)  Vinayek  v.  Luxumeebaee,  1  Bom.  H.  C,  117,  p.  122;  Nnraappa  v. 
Sakharam,  6  Bom.  H.  C.  (A.  C.  J.),  216;  Sakhram  v.  Sitabai.S  Bom..  363; 
Dhandu  v.  Gangabai,  ibid.,  369;  Bhamiangavda  v.  Rudrapgavda,  4  Bom., 
p.  187;  Tuljaram  v.  Mathuradas,  6  Bom.,  p.  670;  Maahavram  v.  Dave 
Trambaklal,  21  Bom.,  p.  744. 

(g)  Oandi  Maganlal  v.  Bai  Jadub,  P.  B.,  24  Bom.,  192. 
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took  absolutely.  Her  estate  therefore  came  within  the 
definition  of  the  Mitakshara  as  Stridhanum,  improperly  so 
called,  and  on  her  death  passed  to  her  grandmother,  who 
similarly,  and  mider  the  same  authority  took  it  as  her 
Stridhanum.  The  latter  position  has  now  been  finally 
over-ruled  by  the  Privy  Council  in  the  two  cases  cited  in 
the  previous  section.  The  remarks  of  Mr.  Justice  Candy, 
which  themselves  were  founded  upon  the  assumption  that 
the  Mitakshara  was  an  infallible  guide  upon  the  question 
in  dispute,  will  probably  not  prevail  against  the  opinion 
so  long  held,  and  so  often  expressed  by  the  High  Court  of 
Bombay. 

§  612.  The  Court  of  Pondicherry  appears  to  have  Poudicherry. 
wavered  in  a  remarkable  manner  in  its  views  upon  this 
question.  In  1766  and  again  in  1769  they  decided,  in 
conformity  with  an  opinion  of  the  Vellala  caste,  that  no 
woman  could  dispose  of  any  immovable  property,  or  of 
any  property  which  she  had  inherited.  This  opinion 
was  founded  on  what  was  called  the  law  of  the  Malabar 
people,  which  no  doubt  meant  the  local  usage.  In  1851 
the  Court,  following  the  views  which  then  prevailed  in 
the  Madras  Courts,  held  that  property  which  descended 
to  a  widow  was  her  Stridhanum,  and  was  absolutely  at 
her  disposal.  In  1869  they  accepted  the  doctrine  finally 
established  in  Madras  that  such  property  was  held  on  the 
tenure  which  is  generally  known  as  *  a  widow's  estate.' 
In  1870  they  reverted  to  their  opinion  of  1851,  and  in  1893 
the  Consultative  Committee  reported  upon  a  reference  to  it 
that  the  local  usage  was  as  follows  : — "  The  property  which 
a  woman  inherits  from  her  husband,  as  well  as  that  which 
has  been  given  to  her  by  her  parents  and  near  relations, 
constitutes  her  stridhan.  She  can  dispose  of  it  freely 
(1)  if  she  has  no  daughters  ;  (2)  even  if  she  has  daughters, 
if  she  has  received  express  authority  to  alien,  either  from 
her  husband  in  respect  to  the  property  inherited  from 
him,  or  from  her  parents  or  relations  in  respect  of  property 
bestowed  on  her  by  them.  (3)  In  the  absence  of  such 
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Bengal. 


Madras. 


BuleiK 


authority,  if  she  has  daughters  she  can  only  dispose  of 
one-eighth  of  her  stridhan.  (4)  The  existence  of  other 
heirs  than  daughters  is  no  restriction  to  her  powers  of 
disposition"  (a). 

§  613.  The  only  other  female  who  can  inherit  to  a  male, 
except  in  Bombay,  is  a  daughter.  That  property  which 
she  takes  as  daughter  does  not  pass  from  her  as  stridhanunir 
is  evident  from  the  circumstance  that  where  there  are 
several  daughters,  each  of  whom  has  sons,  no  son  takes 
till  all  the  daughters  are  dead,  and  then  all  take  per  capita 
(^  568),  that  is,  they  take  as  direct  heirs  to  the  male 
ancestor,  and  not  as  representing  their  mothers.  It  has 
been  repeatedly  decided  by  the  Bengal  Courts,  not  only  in 
cases  under  the  Daya  Bhaga,  but  also  under  Mithila  and 
Mitakshara  law,  that  the  estate  of  a  daughter  exactly 
corresponds  to  that  of  a  widow,  both  in  respect  to  the 
restricted  power  of  alienation,  and  to  its  succession  after 
her  death  to  her  father's  heirs,  and  not  her  own  (6).  The 
same  point  has  been  decided  in  a  similar  manner  by 
the  High  Court  of  Madras,  after  a  full  examination  of  the 
passage  in  the  Mitakshara,  and  of  the  Bombay  authorities 
which  have  taken  a  different  view  (c).  The  rulings  of 
these  Courts  have  been  atfirmed  by  the  Privy  Council. 
The  law  as  to  daughters  may  therefore  be  taken  to  be  the 
same  as  that  which  governs  widows  and  mothers  in  every 
part  of  India  except  in  Bombay. 
Bombay  §  614.  In  Bombay  the  Courts  divide  female  heirs  into 
MtS^'^tiS^S  by  ^wo  classes.     Those  who  by  marriage  have  entered  into 


a  female  heir. 


(f/»  Soig  H.  L..  247,  2'S;  Co.  Con.,  3*4,  894. 

(6)  Day.!  BhogH,  xi.,  2,  $  80;  I  W.  MpcN.,  21 ;  2  W.  MacN.,  2:;4:  F.  MticN.,7: 
Gunaa  iilyav.  Kishen  Kishore,  '3  ii.D.^  128  (17^);  Gonnien  v.  3/<.  Kiihrv,  6 
S.  D.,  77  (90),  from  Bengal,  Gyav  v.  Dookhurtt,  4  s.  D.,  330  (420);  Deo 
Pershad  v.  Lnjoora,  20Si:t.h.,  102;  S.  C,  14  B.  L.  K.,  245(note).  from  Miih>la, 
Chofay  v.  Chunnon,  14  B.  L.  R.,  285;  S.  C  ,  22  Suth.,  496,  BenfreB  law  ;  where 
the  Bombay  decigions  were  considered  and  disapproAed.  AflSrmed  in  P.  C. 
6  1.  A.,  15;S.  C.,4Cal.,  744. 

(r)  Sengamalathammal  v.  \alayuda,  3  Mad.  H.  C,  'd\Q.\ Kattama  Sachiarx. 
Domsinga  Terar,  6  Mad.  H.C'UO  ;  Muttu  Vaditganndhay.  Dora*inga  Tti^r^ 
290,  8  I.  A.,  99  ;  S.  C,  H  Mad.,  290  :  Viva  Sangappa  v.  Rndrappa,  19  Mnd.. '.  '0; 
Chehkani  v.  Chelikani,  29  1.  A.,  166  ;  8.  C,  25  Mad.,  678.  The  Comt  seema, 
however,  to  hold  that  property  inherited  by  a  maiden  daughter  is  her  ab^>«l^lte 
estate,  and  passee  to  ber  own  heirs.  Vcnkatarama  v.  BhujangaBau,  19  Mad., 
p  109  ;  explaining  Naranayya  v.  Venkayyat  2  Mad.  L.  J  ,  149. 
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the  gotra  of  the  male  whom  they  succeed,  take  an  estate 
similar  to  that  of  a  widow.  Those  who  are  of  a  different 
gotra,  or  who  upon  their  marriage  will  hecome  of  a 
different  gqtra  from  the  last  male  owner,  'take  absolutely > 
Under  the  former  head  fall  a  widow,  mother,  grand-- 
mother,  etc.,  and  the  widow  of  a  sapinda  succeeding  under 
circumstances  similar  to  those  under  which  Mankuvarbai 
succeeded  in  the  case  of  Lallubhai  v.  Manhivarbai  (d). 
Under  the  latter  head  are  ranked  a  daughter,  sister,  niece,, 
grandniece,  and  the  like  (e).  In  examining  the  cases  in 
which  this  rule  has  been  applied,  one  is  struck  by  the 
uniformity  of  the  decisions  in  themselves,  as  contrasted 
with  the  weakness  of  the  reasoning  on  which  they  rest. 
The  absolute  right  of  the  daughter,  sister,  etc.,  is  rested 
upon  texts  of  the  Mayukha,  which  seem  unable  to  support 
the  conclusion  which  is  drawn  from  them,  and  upon  a 
continued  reference  to  the  definition  of  the  word  stridha- 
num  in  the  Mitakshara,  from  which,  since  the  recent 
decisions  of  the  Privy  Council  (/),  no  inference  can  be 
drawn.  It  is  probable,  however,  that  in  this  case,  as  in 
that  of  the  female  sapinda  discussed  in  !i  529,  the  pundits 
and  judges,  in  their  zeal  for  written  authority,  have  striven 
to  maintain  by  express  texts  a  practice  which  could  have 
been  sufficiently  supported  by  long  established  and 
inveterate  usage.  In  the  judgment  in  which  the  above 
rule  was  laid  down,  Westropp,  C.  J.,  expressly  relies  upon 
a  long  course  of  practice,  followed  by  the  High  Court  in 
numerous  unreported  cases,  and  by  the  legal  profession 
in  advising  upon  titles,  any  departure  from  which  would 
cause  much  confusion  and  injustice  throughout  the 
Presidency  {g), 

§  615.  The  leading  case  as  to  the  rights  of  daughters,  Dewcooveiv 
is  one  known  as  Dewcooverbaee's  case  (A),  decided  on  the   *®®®°*^ 


{(I)  2  Bom.,  aSH  ;  affd.,  snb  nomine,  Lallnhhoy  v.  CaHsihni.ll.  A.,  212;  S.  C, 
6  Bom.,  110;  Madhavrnm  v.  Dave  Tramhahlal,  21  B<.ni.,  739. 

(e)  T'tljaram  v   MallmrafUts,  '»  Bom.,  66^.  C70. 

(/)  Ante  %  610,  613. 

\g]  5  Bom.,  p.  672.     See  also  11  Bom.,  p.  312. 

(h)  1  Bom.  H.  C,  130;  Vinaijek  v.  Luxumeebaee,  9  M.  I.  A., 528.  note:  S.  C, 
3  Suth.  (P.  C),  41. 
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Equity  side  of  the  Supreme  Court  in  1859.     There    an 
estate  passed  first  to  the  widows,  and  then  to  the  daugh- 
ters.    SaussCy  C.  J.,  said  as  to  the  latter  :  **  What  then  is 
the  nature  of  the  estate  they  take  ?     Here  again,  there  are 
differences  of  opinion,   but,  dealing  with  the    question 
according  to  the  three  works  I  have  mentioned  (Manu, 
Mitakshara,  Mayukha),  we  find  quoted  in  the  Mayukha 
(IV,  8,  §  10)   a  passage  from  Manu  :    *  The  son  of  a  man 
is  even  as  himself,  and  the  daughter  is  equal  to  a  son  ;  how 
then  can  any  other  inherit  his  property,  but  a  daughter 
who  is  as  it  were  himself  (i).     With  reference  to  this 
point  also   I  consulted  the  Shastries,  both  here  and  at 
Poona,  and  enquired  whether  daughters  could  alienate  any, 
and  what  portion,  of  the  property  inherited  from  a  father 
who  died  separate  ?     The  answer  was,  that  daughters  so 
obtaining  property  could   alienate   it  at  their  will  and 
pleasure  ;  and  in  this  the  Shastries  of  both  places  agreed, 
both  also  referring  to  the  above  text  in  the  Mayukha  as 
the  authority  for  that  position.     On  reviewing  all  acces- 
sible authorities,  I  have  come  to  the  conclusion    that 
daughters  take  the  immovable  property  absolutely  from 
their  father  after  their  mother's  death." 

This  ruling  as  to  a  daughter's  estate  has  been  followed 
in  other  cases  in  the  Bombay  Courts  which  are  cited 
below  (A),  and,  as  will  be  seen  hereafter  (§  617),  has 
received  the  implied  assent  of  the  Judicial  Conunittee. 
On  the  other  hand,  there  are  early  cases,  founded  upon  the 
opinions  of  the  Surat  Shastries,  in  which  it  has  been  held 
that  a  daughter,  inheriting  from  her  father,  could  not 
alienate  the  property  without  the  consent  of  her  son  (J), 
In  the  3rd  edition  of  West  and  Biihler's  Digest  (p.  432), 
the  learned  editors,  after  referring  to  the  above  decisions 
say :  **  But  in  Muttuvaduganadha  v.  Dorasinga  Tevar  (w). 

It)  Mana,  ix.,  §  130.     See  this  text  discuneed,  ante  §  519. 

(k)  Navalram  v.  Nandkiahor,  1  Bom.  H  C,  909;  Vijtarangam  v.  Lakahvman^ 
8  Bom.  H.  C.  (O.  C.  J.)»  244;  HaHhhat  v.  Damodarbhat,  3  Bom.,  171 ;  per 
curiam^  Bharmavgavda  v.  Rudrapgavda,  4  Bom.,  187;  Tuljaramv.  Mathura- 
das,  5  Bom.,  670 ;  Bulakhidaa  v.  KeshavlaU  6  Bom.,  86.  "^ 

(I)  Poonjea  v.  Prankoonwar^  1  Bor.,  173  [\94 \;Kri8hnaramY.  Mt.  Bhtekee, 
2  Bor.,  329  [362] .  (m)  8  I.  A..  99, 109. 
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the  Judicial  Committee  say  definitively  that  the  Mitak- 
shara  is  not  to  be  construed  as  confernng  on  any  *  woman 
taking  by  inheritance  from  a  male  a  stridhana  estate 
transmissible  to  her  own  heirs.'  It  would  seem,  therefore, 
that  the  heritage  taken  by  daughters  must  in  future  be 
regarded  as  but  a  life-interest,  whether  with  or  without 
the  extensions  recognised  in  the  case  of  a  widow,  except 
in  cases  governed  by  the  Vyavahara  Mayukha,  IV,  10, 
§  25,  20.  See2  W.  MacN.,  57."  The  Bombay  High  Court 
in  one  case  signified  its  approval  of  this  view  (n)  ;  but, 
on  a  later  and  fuller  examination  of  the  subject,  it  reverted 
to  its  former  conclusion  that  in  the  Bombay  Presidency, 
whether  under  the  Mitakshara  or  Mayukha,  a  daughter 
inheriting  from  her  father  takes  an  absolute  and  not  a  life 
estate  (o). 

§  616.  As  regards  the  right  of  sisters,  the  only  decisions  Right  of  sistera. 
available   are  from    Bombay,   since,   till  very   lately   in 
Madras,  their  claim  is  not  recognized  in  other  parts  of 
India.     The  rulings  of  the  Bombay  High  Court  are  to  the 
effect  that  they  take  an  absolute  interest. 

In  the  first  case  ip),  Bhugwantrao  died  leaving  a  will  by  Vinayek  v. 
which  he  Ijequeathed  all  his  property  to  his  wife  Luxumee- 

Venkoba 


I  I 

Bhngwantrfto  Anundrao 

=Luxumeebaee,  defenclant  | 

I Vineyek  Anundrao  and  othern, 

f                                    'I  plaintiffs 
I                                      I 
Gujanun         3  danghtere,  defendants 

baee  and  his  infant  son  Gujanun,  and  made  his  wife  sole 
executrix.  Gujanun  survived  him,  and  then  died  an  infant. 
The  plaintiffs,  nephews  of  Bhugwantrao,  filed  their  bill 
against   the  widow  and  daughters.     They  prayed  for  a 


(n)  Dalpat  Narotam  v.  Bhagvan  Khuskal,  9  Bom.,  301,  308. 

(o)  Bhaghirtibai  \ .  Kahnujirav^  11  Bom.  (F.  B.),  ^86;  Jankibai  v.  Sundraj 
J  14  Bora..  612. 

'     (/>)  Vinayek  "9.  Luxumeebaee,  1  Bom.  H.  C,  117;   a/3.,  9  M.  1.  A.,  616; 
4  8.  C,  8  Suth.  (P.  C),  41;  followed  Bhaakar  Trimbak  y.  Mahadev,  6  Bom. 
H.  C.  (O.  C.  J.),  1. 
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declaration  that  the  widow  was  only  entitled  for  life,  and 
that  they  were  entitled  as  next  heirs  in  remainder.     It  is 
stated   that  the  bill  set  out  various  acts  and  omissions 
amounting   to    waste   and   charged    Luxumeebaee  with 
attempting    to   adopt.     It   prayed   that    she    should    be 
restrained  from  selling  or  disposing  of  any  part  of  the 
estate,  from  committing  waste,  and  from  adopting.     The 
bill  was  demurred  to,  so  that  all  the  allegations  contained 
in  it  were  taken  as  true. 
Sk^Ibloiutdy        ^^^  whole  argument  turned  upon  the  asserted  right  of 
the  plaintiffs  as  next  heirs  after  the  widow.     The  Court 
held  that  the  persons  to  succeed  after  Luxumeebaee  were 
the  heirs  of  Gu}anun,  and  that  according  to  the  Mayukha 
those  heirs  were  his  sisters,  the  defendants,  and  not  his 
cousins,   the  plaintiffs.     But  at  the  end  of  their  judg- 
ment (q),  the  Supreme  Court  said  that,  as  to  the  mode  in 
which  sisters  take,  it  would  appear  by  analogy  that  they 
take  as  daughters.     As  it  had  been  decided  by  Detccoover- 
baees  case  that  the  daughters  of  a  man  take  absolutely,  so 
therefore  do  the  sisters.     In  confirming  this  decision,  the 
Judicial  Committee  said   (r) :    "  They  consider   that    in 
Bombay  at  least  the  sisters  in  such  a  case  as  this  are  the 
heirs  of  the  brother.   The  consequence  is  that,  in  whatever 
possible  manner  the  will  of  the  testator  is  read,  the  entire 
interest  in   the  property  must,  we   think,  be  viewed  as 
vested  in  the  widow  and  her  daughters,  or  some  or  one 
of  them,  and  that,  therefore,  the  appellants  here,  the  sons 
of  the  brother  of  the   testator,  are  suing  in  a  matter  in 
which  they  have  not  shown  the  slightest  interest,  nor 
with  which  they  have  any  concern.     The  result  is  that,  in 
their  Lordships*  opinion,  the  demurrer  was  rightly  allowed, 
and  that  the  appeal  should  be  dismissed  with  costs." 

§  617.  The  force  of  these  decisions  consists  in  the  fact 
that  they  were  given  upon  demurrer.  If,  therefore,  the 
bill  alleged  acts   of   waste   which  would   have   entitled 

{a)  1  Bom.  H.  C,  124.  » 

(r)  9  M.  I.  A.,  688. 
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reversioners  coming  in  after  the  sisters  to  an  injunction, 
then,  inasmuch  as  the  demurrer  admitted  the  allegations 
in  the  bill,  the  decision  is  conclusive  that  the  estate  was 
vested  absolutely  in  the  daughters,  after  the  widow's 
life  estate.  In  consequence  of  a  suggestion  which  was 
made  in  previ6us  editions  of  this  work  that  the  general 
allegation  of  waste  might  not  have  been  put  in  any  form 
which  would  have  supported  a  decree,  Westroppy  C.  J.,  in 
a  judgment  already  referred  to  (s),  stated  that  he  had  sent 
for  the  original  record  of  the  suit.  It  appeared  from  it 
that,  amongst  other  specific  charges  of  waste  committed 
by  Luxumeehaeej  paragraph  18  of  the  bill  contained  the 
following  statement : — **  The  defendant  Luxumeebaee  has 
sold  the  said  piece  of  land  situa^te  at  Warli,  forming  part 
of  the  immovable  estate  of  her  deceased  husband,  and  is 
still  attempting  to  sell  part  of  the  immovable  property  of 
her  said  husband,  with  a  view  of  appropriating  the  money 
to  her  own  use,  although  she  did  not  and  does  not  pretend 
that  there  was  or  there  is  any  necessity  for  the  said  sale, 
and  several  brokers  have,  during  the  last  year  and  a  half, 
at  her  request,  gone  into  the  bazaar  at  Bombay,  and  on 
several  occasions  offered  the  said  last  mentioned  property 
for  sale."  Upon  this,  the  learned  Chief  Justice  correctly 
remarks  :  **  This  paragraph  (the  truth  of  which  for  the 
purpose  of  the  demurrer  was  admitted)  was  alone  quite 
sufficient  to  support  a  decree  and  injunction,  if  the  plain- 
tiffs had  any  interest  in  the  property,  the  subject  of  the 
suit.  The  Supreme  Court  and  Privy  Council,  however, 
held  that  the  plaintiffs  had  not  any  interest,  reversionary 
or  otherwise,  in  the  property."  It  will  be  observed  that 
the  plaintiffs  rested  their  whole  case  on  the  assertion  that 
they  were  next  in  succession  to  the  widow,  and  that  the 
sisters  were  not  heirs  at  all.  The  question  of  heirship 
appears  to  have  been  the  only  one  argued,  and  no  point 
seems  to  have  been  made,  that  the  sisters,  even  if  they 
were  heirs,  only  took  a  limited  estate.  The  Supreme 
Court,   however,   decided  that   the  quality   of  a   sister's 


(a)  Tuljaram  v.  Mathuradaa,  6  Bom.,  p.  671. 
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estate  must  be  taken  to  be  the  same  as  that  of  a  daughter's 
estate.  They  assumed  that  Dewcooverbaee*s  case  had 
settled  that  this  latter  estate  was  an  absolute  one.  Sir 
Michael  Westropp  says  {t),  *'  the  appellants  in  Vinayek  v- 
Luxumeebaee  resorted  to  Her  Majesty's  Privy  Council 
against  the  advice  given  to  them  by  counsel."  As  he 
states  that  the  decisions  in  that  case  and  in  Dewcooverhaee  s 
case  **  were  in  accordance  with  the  pre-existing  traditions 
in  that  Court  and  in  the  legal  profession  in  Bombay/' 
it  is  probable  that  counsel  in  England  were  instructed 
that  the  question  of  heirship  was  the  only  point  open  to 
argument.  The  result  is,  that  there  is  a  tacit  recognition 
by  the  Privy  Council  that  both  daughters  and  sisters 
take  an  absolute  estate  in  property  which  they  inherit  from 
father  or  brother.  Where  there  are  several  daughters  or 
sisters  they  take  in  severalty  and  not  as  joint  tenants  {u) . 
Descent  of  §   618.  A  much  more  difficult  question  is  as  to  the  line 

Sbaoiuteijl^a  of^desceut  appropriate  to  property  which  has  been  taken 
female  heir.  as  her  absolute  estate  by  a  female  inheriting  to  a  male. 
In  some  of  the  earlier  Bombay  decisions  this  question 
was  answered  summarily  by  saying  that,  as  she  took  the 
property  as  her  stridhanum,  it  must  necessarily  pass  from 
her  to  those  persons  who,  under  the  texts  of  the  Mitak- 
shara,  II,  11,  §  8,  9,  are  the  heirs  to  such  property  (r). 
A  different  decision  was  given  by  Mr.  Justice  West  in  the 
case  of  Vijiarangam  v.  Lakshuman  (w). 
Special  aeacent       There  Certain  property   descended  from   Vithoba  to 

of  inherited  Vithoba 

stridhannm. 


Lakfihaman  Bhagirthi     =    Bapu  Thamabai 

died  1840        died  1843 
I 
Yesabai  died  1869 

Bapu,  and  from  him  to  his  daughter  Yesubai.     At  her 
death  Lakshuman,  her  mother's  brother,  and  Tbanaabai, 


{t)  5  Bom.,  672. 

(u)  Bindabai  v.  Anackarya^  15  Bom.,  206. 

(v)  Navalram  v.  Nandkiahor,  1  Bom.  H.  C,  209  ;   Bk<ukar  Trimbah  t. 
Mahadev  Bamji,  6  Bom.  H.  0.  (O.  C.  J.),  1. 
{w)  8  Bom.  H.  C.  (O.  C.  J.),  244. 
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her  father's  sister,  each  claimed  to  carry  on  a  suit  in 
which  she  was  engaged  in  reference  to  the  property.  It 
was  decided  that  Thamabai  was  entitled.  A  most  elaborate 
judgment  was  pronounced  by  Mr.  Justice  West,  in  which 
he  naturally  took  the  same  view  upon  the  subject  of 
stridhanum  that  had  been  propounded  by  the  learned 
editors  of  West  and  Biihler's  Digest  (x).  He  held  that 
the  property  which  had  descended  to  Yesubai  from 
her  father  was  her  stridhanum.  But  according  to  the 
Mayukha  (IV,  10,  §  26),  inherited  property,  though  it  is 
stridhanum,  not  being  one  of  those  kinds  of  stridhanum 
for  which  express  texts  prescribed  exceptional  modes  of 
descent,  goes  on  the  woman's  death  to  her  sons  and  the 
rest,  as  if  she  were  a  male,  and  this  notwithstanding  her 
having  daughters.  This  being  so,  the  property  inherited 
by  Yesubai  would,  in  the  absence  of  descendants,  go  to 
her  parents,  just  as  if  she  had  been  their  only  son,  and 
failing  them  to  the  paternal  grandmother  and  the  sapinda^ 
of  the  father,  the  gotrajas  taking  precedence  over  the 
hhinna-gotras.  But  according  to  the  doctrine  of  Western 
India,  a  female  who  is  born  in  the  family  is  a  gotraja 
sapinda.  Therefore  Thamabai  (though  married)  was  the 
next  heir. 

§  619.  This  view  practically  gets  rid  of  the  idea  that  Descent  accord- 
property,  inherited  by  a  daughter,  would  pass  to  her  heirs  '"^  ^  *^"  *' 
in  the  line  of  descent  of  stridhanum  properly  so-called. 
It  would  make  it  go  in  a  new  line  of  descent,  as  if  she 
were  a  male.  The  same  view  of  the  meaning  of  the 
Mayukha  was  adopted  in  a  later  case,  where  a  married 
woman  had  received  a  house  from  a  stranger  to  the  family, 
and  had  also  saved  money  from  her  own  earnings.  It 
was  held  that  the  succession  to  her  must  be  treated  as  if 
she  was  a  male,  and  therefore  that  her  daughter-in-law 
would  inherit  in  preference  to  the  daughter  of  a  deceased 
daughter  (j/). 

{x)  W.  &  B.,  and  ed.,  481 ;  3rd  ed.,  146,  323. 

ly)  Bat  Narmada  v.  Bhaffwantrait  12  Bom.,  606.     See  Dalpat  Narotam  v. 
Bhugvan  KushaU  9  Bom.,  801. 
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i^i^J^ent  view  §  620.  A  similar  question  to  that  which  gave  rise  to 
Mr.  Justice  West's  judgment  arose  more  recently  in 
Bombay  {z).  There  a  wife  obtained  a  decree  against  her 
husband  for  arrears  of  maintenance  and  for  future  main- 
tenance. She  died  pending  appeal  by  her  husband.  He 
applied  to  have  the  daughters  substituted  as  her  heirs  to 
the  maintenance  in  arrears.  The  Original  Court  refused 
the  application,  holding,  on  the  authority  of  the  case  just 
discussed,  that  the  arrears  were  stridhanum  of  the  kind 
which  would  go  not  to  her  daughters  but  to  her  husband. 
On  appeal  the  High  Court  reversed  the  decision  and 
declared  the  daughters  entitled  as  her  heirs.  In  the 
judgment  which  was  that  of  Telaiig,  J.,  he  examined  the 
theories  put  forward  by  West,  J.,  and  by  myself  in  a  former 
edition  of  this  work,  and  rejected  both.  The  words  "  as  if 
she  were  a  male  *'  interpolated  into  V.  May.,  IV,  10,  §  26, 
were  not  the  words  of  Nilakantha.  The  difference  between 
the  Mayukha  and  the  Daya  Bhaga  was,  that  the  former 
(IV,  10,  ^  28)  recognised  the  female  owner  as  a  fresh 
stock  of  descent  from  whom  property  passed  to  her  own 
heirs,  while  the  latter,  except  as  to  special  forms  of 
stridhanum,  traced  heirship  to  her  husband.  He  con- 
sidered that  the  words  *  sons  and  the  rest '  in  §  26  and 
other  placita  meant  merely  *  sons,  grandsons,  and  great- 
grandsons,*  while  the  similar  phrase  *  daughters  and  the 
rest '  meant  daughters  and  their  issue.  In  chap.  IV,  10, 
the  succession  to  different  sorts  of  woman's  property  is 
discussed  from  §  18  onward,  and  rules  for  the  devolution 
of  particular  species  of  stridhanum  are  stated  up  to  §  25 
inclusive.  In  §  26  woman's  property  not  of  the  technical 
class  is  dealt  with.  "  It  would  thus  appear  that  in  the 
passage  under  consideration,  what  Nilakantha  intends  to 
lay  down  is,  that  as  regards  property  which  does  not  class 
as  woman's  property  in  the  technical  sense,  '  the  sons  and 
the  rest '  take  precedence  over  *  the  daughters  and  the 
rest.*     The  question,  however,  remains  as  to  who  are  the 

(e)  ManilaZ  Bewadat  v.  Bat  Bewa,  17  Bom.,  758. 
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other  heirs  to  such  property  failing  both  sons  and  daugh- 
ters. On  Mr.  Justice  West's  construction,  no  doubt,  as 
well  as  on  Mr.  Mayne's,  no  such  question  would  arise,  as 
the  whole  of  the  series  of  heirs  defined  elsewhere  are 
thereby  held  to  be  the  series  of  heirs  to  a  deceased  woman. 
But  on  the  construction  now  put  forward  it  seems  to  us 
the  answer  to  the  question  above  formulated  must  be,  that 
the  heirs  to  stridhan  proper  and  stridhan  improper  are 
identical,  save  that  as  between  male  and  female  offspring 
the  latter  have  a  preferential  right  as  regards  stridhan 
proper,  while  the  former  have  a  similar  right  as  to  stridhan 
improper.** 

§  621.  Partition  is  another  mode  by  which  the  property  Property 
of  a  male  may  come  into  the  hands  of  a  female.  This,  ^^tion.^** 
however,  can  hardly  ever  take  place  except  in  Bengal.  In 
Southern  India  women  never  appear  to  take  upon  parti- 
tion anything  more  than  a  life  provision  for  maintenance. 
And  though  the  contrary  rule  is  asserted  as  to  the  other 
provinces  governed  by  Mitakshara  law,  the  cases  seem 
very  rare  (a).  In  two  early  cases,  which  came  before  the 
Supreme  Court  of  Calcutta,  where  a  share  was  decreed  to 
a  widow  on  partition,  the  Court  seems  at  first  to  have 
treated  her  share  as  governed  by  the  laws  which  regulate 
the  right  of  a  woman  over  property  given  to  her  by  her 
husband,  and  not  by  those  which  relate  to  property  in- 
herited from  him  (b).  Consequently,  in  each  case  their 
first  decree  was  that  she  should  take  the  movable  property 
absolutely,  and  the  immovable  only  for  life.  But  in  each 
case  they  reviewed  their  decree,  and  ordered  that  she 
should  take  the  whole  to  be  enjoyed  in  the  manner  pre- 
scribed by  Hindu  law  ;  that  is,  for  a  widow's  estate.  The 
Court  pundits  **  expressly  declared  that  the  mother  who 
took  upon  partition,  and  the  widow  who  succeeded  to  her 
husband's  property,  stood  upon  the  same  footing  with 


(a)  Ante  §  478 — 182  ;  Gooroobuksh  v.  Lutchmana,  Mad.  Dec.  of  1850,  61. 
{b)  See  an  to  the  distinction,  per  curiam^  Bhu§wandeen  ▼.  Myna  Baee^  11 
M.  I.  A.,  610;  8.  C,  9  Suth.  (P.  C.),  28. 
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regard  to  their  interests  in  the  estates  "  (c).  The  Judicial 
Committee  treat  it  as  an  open  question  under  Benares  law, 
whether  a  widow  taking  a  share  on  partition  does  not  take 
an  absolute  interest  in  that  share,  though  they  observe 
that  in  a  case  coming  from  Lower  Bengal,  the  contrary 
had  been  decided  by  themselves  (d).  Of  course  it  would 
be  different  if,  by  the  terms  of  the  partition,  the  widow  or 
mother  took  an  absolute  estate  (e),  Jagannatha  seems  to 
be  of  the  contrary  opinion,  so  far  as  it  is  possible  to  make 
out  what  his  opinion  is  (/).  But  upon  analogy  there  can 
be  no  reason  why  a  woman  who  takes  part  of  a  property 
on  partition  between  her  sons,  should  have  a  larger  inter- 
est than  if  she  had  taken  the  whole  in  the  absence  of 
sons.  Apararka  includes  the  share  received  by  a  wife  or 
mother  on  partition  under  the  head  of  stridhanum  (g). 
The  Allahabad  High  Court  has  also  held  that  the  share 
received  by  a  mother  on  partition  is  her  stridhanum 
which  descends  to  her  own  heirs  and  is  alienable  at  her 
pleasure  (A).  These  decisions  were  given  after  a  very 
thorough  examination  of  all  the  authorities,  but  ultimately 
rested  upon  the  text  of  the  Mitakshara  which  has  been  so 
much  discussed.  Since  the  decisions  of  the  Privy  Council 
in  1903  (§  616)  it  is  difficult  to  ascribe  any  weight  to  this 
commentary  by  Vijnanesvara,  so  far  as  it  goes  beyond  the 
text  of  Yajnavalkya  which  it  professes  to  explain.  It  is 
probable  that  these  particular  rulings  of  the  Allahabad — 
will  not  stand  the  test  of  an  appeal  to  the  Judicial 
Committee. 
Mother's  estate  §  622.  The  wholc  of  this  question  was  very  elaborately 
wh?n  awidow.    discussed  in  a  later  case  under  Bengal  law,  where  it  was 

(c)  CosHnaut  v.  Hnrrosoondri/,  affirmed  on  appeal  to  Privy  Council,  2  M. 
Dig.,  198;  F.  MacN.,  79.  86,  88;  V,  Darp.,  97;  Qoorooper$had  \ .  SeebchundeTy 
F.  MacN.,  69,  73;  Kamikhaprasad  v.  Jagadamba,  5  B  L.  R.,  606. 

{d)  Per  curiam,  11  M.  I.  A.,  514,  supra,  referring  apparently  to  CosHnoMtv^ 
Hun'osoondery,  supra,  note  (c). 

(e)  Bolye  Chund  v. Khetterpaul,  11  B  L.  R.,  459 ;  Bampershad  v.  Chainerant^ 
I  N.-W.  P.,  10.  (/)  3  Dig.,  22. 

(a)  Jollv,  Lect.,  260.  See  the  subject  discussed  by  West^  J.,  11  Bom.,  p.  S02; 
W.  &  B.,  '780. 

(h)  Chhiddu  v.  Naubat,  24  All.,  67  (1891) ;  SriPalRai  v.  SurajbaU  (1891),24 
All.,  82 ;  the  question  was  referred  to  but  not  decided  by  the  Bengal  Court  (1904)^ 
in  Dulab  v.  Dwarkanath,  32  Cal.,  p.  242. 
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necessary  to  decide  how  property  should  devolve  which 
had  been  allotted  to  a  mother  on  partition  with  her  sons  (i). 
The  Court  pointed  out  that  "  the  wife's  interest  in  her  hus- 
band's estate  resolved  itself  into  a  right  to  maintenance, 
except  in  the  absence  of  lineal  male  heirs,  in  which  case 
she  takes  the  inheritance,  and  in  two  cases — one  occurring 
in  her  husband's  lifetime,  the  other  after  his  death — in 
which  she  takes  a  share."  While  her  husband  lives,  he  is 
absolute  owner  of  the  estate,  and  her  claim  is  merely  to 
maintenance.  But  if  he  chooses  to  come  to  a  partition  with 
his  sons,  and  the  wife  is  without  male  issue,  she  is  allowed 
a  share  equal  to  a  son's.  So  after  the  husband's  death, 
the  whole  inheritance  vests  absolutely  in  his  male  issue, 
and  the  widow  is  only  entitled  to  maintenance.  But  if  she 
has  sons,  and  her  sons  or  grandsons  partition  among  them- 
selves, she  is  entitled  to  a  share  out  of  the  property  which 
comes  to  them,  but  not  out  of  that  which  falls  to  her  step- 
sons (k).  In  either  case  the  share  allotted  to  her  goes 
back  on  her  death  to  her  husband's  family,  while  during 
her  life  her  power  of  alienating  is  certainly  not  greater, 
and  apparently  not  less  than  that  which  she  possesses  over 
property  inherited  from  her  husband.  As  to  the  case  under 
discussion,  viz.,  that  of  a  partition  after  her  husband's 
death,  the  Court  said :  **  The  conclusion  which  I  draw 
from  the  Bengal  authorities  is  that  a  wife's  interest  in  her 
husband's  estate  given  to  her  by  marriage  ceases  upon  the 
death  of  her  husband  leaving  lineal  heirs  in  the  male  line  ; 
that  such  heirs  take  the  whole  estate  ;  and  that  the  share 
which  a  mother  takes  on  a  partition  among  her  sons  she 
does  not  take  from  her  husband,  either  by  inheritance,  or 
by  way  of  survivorship  in  continuation  of  any  pre-existing 
interest,  but  that  she  takes  it  from  her  sons  in  lieu  of,  or 
by  way  of  provision  for,  that  maintenance  for  which  they 
and  their  estates  are  already  bound.  I  think  it  follows  as 
a  necessary  inference  that,  on  her  death,  that  share  does 
not  descend  as  if  she  had  inherited  it  from  her  husband, 

{i)  Sorolah  DoHsee  v.  Bhoobun  Mohun  Neoghyj  15  Cal.,  292,  pp.  306,  314. 
(k)  Strimati  Hemangini  v.  Kedar  Nath,  16  1.  A.,  115 ;  8.  C,  16  Gal.,  758. 
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but  goes  back  to  her  sons  from  whom  she  had  received  it." 
In  many  cases  these  sons  would  be  the  same  persons  who 
would  take  if  the  share  went  back  to  the  heirs  of  the  late 
husband.  But  it  would  not  be  so  if  there  were  sons  by 
different  mothers.  In  such  a  case,  **  the  rule  contended 
for  by  the  appellant  would,  on  the  death  of  either  mother, 
who  had  obtained  a  share  on  partition  among  her  sons, 
take  her  portion,  which  had  been  carved  out  of  her  own 
sons'  share  alone,  and  divide  it  rateably  among  sons  and 
step-sons." 
Estate  of  wile  §  623.  Upou  thcse  principles  it  would  seem  to  follow 
huJ^^^^^^  that,  where  the  father  made  a  partition  with  his  sons 
during  his  life,  the  share  allotted  to  the  sonless  wife  would, 
on  her  death,  revert  to  the  heirs  of  the  husband.  The 
portion  is  taken  out  of  the  estate  of  the  husband  in  which 
the  sons,  under  Bengal  law,  have  no  interest  until  his 
death,  unless  by  partition.  The  share  allotted  to  her  is  in 
lieu  of  the  maintenance  which  is,  during  the  husband's 
life,  charged  upon  the  entire  share.  It  intercepts  from  the 
whole  body  of  the  heirs  a  certain  portion  of  the  estate 
which  would  otherwise  have  devolved  upon  them,  and  to 
a  corresponding  extent  relieves  them  of  the  obligation  to 
maintain  her.  On  her  death,  therefore,  her  share  would 
devolve,  as  an  undistributed  portion  of  the  husband's  estate, 
upon  his  heirs.  This  would  necessarily  be  the  case 
where,  by  an  arrangement  between  members  of  an  un- 
divided family,  part  of  the  ancestral  property  was  assigned 
to  a  widow  for  her  maintenance  (Z). 

§  624.  Extent  of  a  Woman's  Estate. — The  nature 
of  a  woman's  estate  must,  as  already  stated,  be  described 
by  the  restrictions  which  are  placed  upon  it,  and  not  by 
terms  of  duration.  It  is  not  a  life  estate,  because  under 
certain  circumstances  she  can  give  an  absolute  and  com- 
plete title.  Nor  is  it  in  any  sense  an  estate  held  in  trust 
for  reversioners.  Within  the  limits  imposed  upon  her,  the 
female  holder  has  the  most  absolute  power  of  enjoyment. 


Her  power  of 
diBpos&l 


{I)  Bagade  Krishniah  v.  Chowdiat  4  M^'Bore,  28. 
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She  is  accountable  to  no  one,  and  fully  represents  the 
estate,  and,  so  long  as  she  is  alive,  no  one  has  any  vested 
interest  in  the  succession.  On  the  other  hand,  the  limita- 
tions upon  her  estate  are  the  very  substance  of  its  nature, 
and  not  merely  imposed  upon  her  for  the  benefit  of 
reversioners.  They  exist  as  fully  if  there  are  absolutely 
no  heirs  to  take  after  her,  as  if  there  were.  Acts  which 
would  be  unlawful  as  against  heirs  expectant  are  equally 
invalid  as  against  the  Sovereign  claiming  by  escheat  (m). 
The  principles  which  restrict  a  widow  were  laid  down  ^^^p*^  by 

-  ,         -r     -.  •    •    1     ^  •  •  ,  •       -.       1  Judicial  Com- 

by  the  Judicial  Committee  in  the  case  cited  above,  asmittee. 
follows :  **  It  is  admitted,  on  all  hands,   that,   if  there . 
be  collateral   heirs  of  the  husband,  the  widow  cannot 
of  her  own  will  alien  the  property  except  for  special  ^ 
purposes.     For  religious  or  charitable  purposes,  or  those 
which  are  supposed  to  conduce  to  the  spiritual  welfare   , 
of  her  husband,  she  has  a  larger  power  of  disposition 
than  that  which  she  possesses  for  purely  worldly  pur-   , 
poses.     To  support  an  alienation  for  the  last,  she  must 
show  necessity.     On  the  other  hand,  it    may  be  taken  as 
established  that  an  alienation  by  her,   which  would  not    | 
otherwise  be  legitimate,  may  become  so  if  made  with  the 
consent  of  her  husband's  kindred.     But  it  surely  is  not  the  ( 
necessary  or  logical  consequence  of  this  latter  proposition, 
that,  in  the  absence  of  collateral  heirs  to  the  husband,  or 
on  their  failure,  the  fetter  on  the  widow's  power  of  aliena- 
tion altogether  drops.  The  exception  in  favour  of  alienation 
with  consent  may  be  due  to  a  presumption  of  law  that, 
where  that  consent  is  given,  the  purpose  for  which  the 
alienation  is  made  must  be  proper"  (n). 

(m)  Collector  of  MnauHpntam  v.  Cavaly  Veiikata,  8  M.I.  A., 629,  560;  S.  C, 
•2  Suth.  (P.  C),  59;  Hurrydoss  v.  Biingunmoney^  Sev.,  657,  where  the  naturo  of 
the  estnte  is  very  fully  described  by  PeeU  C.  J..  Ourunath  v.  Krishnaji,  4  Bom., 
462 ;  Knriippa  tevan  v.  Alagu,  4  Mad..  152 ;  Mohadeay Kooer  v.  Haruk  Narairif 
9  Cal.,  244;  Dhondo  v.  Balkrishna,  8  Bora.,  190;  Auandabai  v.  Bajaram,  22 
Bom.,  984.  See  as  to  thft  position  of  a  widow  in  possession,  where  a  preferable 
title  has  been  created  by  odopiion  or  will,  Mt  Sundar  v.  Parbati,  16  I.  A.,  186; 
S  C,  12  .\ll.,  51.  The  widow  of  a  Nambodri  Brahman  is  governed  by  the  same 
rules,  11  Mad.,  pp.  157,  165.  As  to  the  effect  of  the  acts  of  «  Hindu  widow  as 
adminititratrix  of  an  estate  under  §  90  of  the  Probate  and  Administration  Act  V 
of  1881.  see  Kamakhya  v.  Hart  Chum  26  Cal.,  607. 

(n)  The  position  of  a  widow  in  the  Punjab  appears  to  be  exactly  the  same, 
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Full  power  of 
enjoyment. 


Not  a  truBtee. 


Her  savings. 


Her  interest  in 
aocumulations 


§  625.  It  is  probable  that,  in  early  times,  a  widow  was 
morally,  if  not  legally,  bound  to  restrain  her  personal 
expenditure  within  the  modest  limits  which  were  con- 
sidered suitable  to  her  bereaved  condition(o) .  But  whatever 
may  in  former  times  have  been  the  force  of  the  injunctions 
contained  in  such  passages  of  the  Hindu  Shastras,  or 
whatever  may  now  be  their  effect  as  religious  or  moral 
precepts,  they  cannot  be  regarded  at  the  present  day  as  of 
any  legal  force,  in  restricting  a  widow  in  the  use  and 
enjoyment  of  her  husband's  property  while  she  lives.  Her 
absolute  right  to  the  fullest  benefit  of  her  life-interest 
appears  long  to  have  been  recognized  ( p).  And,  of  course, 
there  could  be  still  less  reason  for  imposing  any  such 
restrictions  upon  other  female  heirs.  A  woman  is  in  no 
sense  a  trustee  for  those  who  may  come  after  her.  She  is 
not  bound  to  save  the  income.  She  is  not  bound  to  invest 
the  principal.  If  she  chooses  to  invest  it,  she  is  not  bound 
to  prefer  one  form  of  investment  to  another  form,  as  being 
more  likely  to  protect  the  interests  of  the  reversioners. 
She  is  forbidden  to  commit  waste,  or  to  endanger  the 
property  in  her  possession,  but,  short  of  that,  she  may 
spend  the  income  and  manage  the  principal  as  she  thinks 
proper  {q).  If  she  makes  savings,  she  can  give  them  away 
as  she  likes  during  her  life.  She  is  not  bound  to  leave 
anything  behind  her  beyond  that  which  she  received. 

55  626.  The  law  as  to  the  right  of  a  woman  to  accumula- 
tions from  the  estate  of  the  last  male  holder  is  rather 
complicated,  and  appears  to  be,  in  some  respects,  unsettled. 
These  accumulations  may  be :   1st.  Accumulations  made 


except  that  her  powers  of  disposition  are  only  to  be  exercised  for  secular  objects, 
Punjab  Custoinary  Lnw,  II,  177,  179,  208,  209. 

(o)  It  seems  to  have  been  the  opinion  of  MitUr,  J.,  that  she  was  still  subject 
to  such  a  restraint.  See  his  remarks,  Kery  Kolitany  v.  Moneeratn^  13  B.  1*.  R., 
o;  S.  C,  19  Suth.,  367;  but  see  contra,  per  Glover  and  Kemp,  J  J  ,  i6.,  53,  76. 

(p)  Per  curiam^  Khamavadhani  v.  Joyaa,  3  Mad  H.  C  ,  116;  CK-hiinaut 
Bysack  v  Hurrosundry,  2  M.  Dig.,  198,  214,  affirmed  in  Privy  CouDcil, 
Morten,  85;  V.  Darp.,  97  ;  Gooroobiiksh  v.  Lutchmana,  Mad.  Dec.  of  1860,  61. 

{q)  HyrrydoHS  v.  Ifppoornah,  6  M.  I.  A.,  433;  Biswanaih  v.  Khantomaniy 
6  B.  L.  R.,747;  Hurrydos»  v.  liuiigunmoueyy  Sev.,  657.  As  to  the  right  of  a 
widow  to  work  or  to  lease  qujirriea,  and  to  apply  theprocet-dsas  her  own  income. 
See  Subba  Reddi  v.  Chengalamma,  22  Mad.,  126. 
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by  her  husband,  or  other  male  to  whom  she  succeeds.  2nd. 
Accumulations  made  after  his  death,  and  before  the  estate 
was  handed  over  to  her.  8rd.  Accumulations  made  by 
herself  personally,  and  either  invested,  or  converted  into 
some  different  form,  or  else  remaining  uninvested  in  her 
possession. 

(1)  Accumulations  made  by  the  last  male  holder  would  made  by  last 
in  general  be  accretions  to  his  estate,  and  follow  it.     In 

such  a  case,  of  course,  no  question  could  arise.  The  female 
would  take  the  whole  as  an  entire  estate,  subject  to  the 
usual  restrictions.  There  might,  however,  be  a  special 
settlement  which  would  cause  the  corpus  of  the  last  male 
holder's  estate  to  pass  to  a  male,  and  the  accumulations  to 
go  by  heirship  to  a  female.  In  such  a  case  she  would 
hold  these  accumulations  as  a  new  estate,  subject  to  the 
restrictions  which  apply  to  the  property  inherited  by  a 
female  (s). 

(2)  The  same  principle  is  said  to  apply  to  accumulations  between  deaiih 
which  have  been  made  from  the  income  of  the  estate  after  *"    *  ^^^' 
the  death,  but  before  it  reached  the  hands  of  the  widow. 

They  are  treated  as  accretions  to  the  body  of  the  fund,  and 
can  only  be  dealt  with  in  the  same  manner  as  the  bulk  of 
the  property  {t).  Perhaps,  however,  the  application  of 
this  rule  would  depend  upon  the  amount  of  such  savings, 
and  the  form  they  had  assumed.  If  a  widow  was  kept 
out  of  her  estate  for  some  time,  and  then  received  it  with 
the  ordinary  cash  balance,  and  current  rents  or  interest 
which  had  accrued  since  the  death,  still  uninvested,  it 
would  be  difficult  to  say  that  she  might  not  deal  with 
these  exactly  as  she  would  have  been  entitled  to  do  if  she 
had  been  let  into  possession  at  once  (u).     In  any  case 

(r)  Chundrabulee  v.  Brody,  9  Suth.,  564;  S.  C,  .5  Wym.,  835;  Harendrana- 
rayan'8  goods,  4  B.  L.  R.  (O.  C.  J.).  41. 

(h)  Soorje^nioney  v.  Denobundo,  6  M.  I.  A.,  526 ;  S.  C,  4  Suth.  (P.  C),  114 ; 
9  M.  I.  A.,  12Ji. 

[t)  Ptir  M(u*pherHon,  J.,  Gro^e  v.  Amirfamayiy  4  H.  L.  R.  (O.  C.  J.),  at  p.  41 ; 
8.  C,  12  Suth.  (A.  O.  J.).  13;  Rabutty  v.  Sibchunder,  6  M.  I.  A.,  at  p.  26;  Isri 
But  V.  Hun^biitti,  101.  A  ,  at  p   159  ;  S.  C,  10  Cal.,  p.  335. 

(u)  Sowdjimin^t*  Dossec  v.  Administrator-Gtrrunral  of  Bengal,  20  I.  A.,  12; 
S.  C,  20  Cal.,  433. 
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debts  or  expenses,  properly  incurred  by  her  while  she  was. 
kept  out  of  her  income,  would  be  a  good  charge  upon  such 
accumulations,  just  as  they  would  have  been  upon  the 
corpus  (v). 
Her  right  in  S5  627.  The  third  case  is  the  one  which  has  caused  the 

madrby*hOTBeif.  greatest  difficulty.  It  is  admitted  that  a  femaleheirneed 
not  make  any  savings^  at  all.  Slielinay  spend  her  whole 
income  every  yearTeilKef'  upon  herself,  or  by  giving  it 
away  at  her  pleasure  (w).  But  suppose  she  does  not 
choose  to  spend  her  whole  income,  but  accumulates  the 
savings,  may  she  dispose  of  these  at  her  pleasure  ?  If  she 
has  invested  them,  or  purchased  property  with  them,  does 
it  still  remain  at  her  disposal  during  her  life  ?  If  she  has 
not  disposed  of  it,  does  it  pass  at  her  death  with  the  rest 
of  the  property,  or  does  it  pass  as  her  separate  property  to 
her  own  heirs  ? 

There  is  one  case  in  the  Privy  Council  where  it  would 
seem  to  have  been  distinctly  laid  down,  that  all  the 
accumulations  of  a  fund  which  had  descended  to  a  widow^ 
from  the  time  the  estate  vested  in  her,  were  absolutely 
her  own,  in  her  own  right,  as  distinct  from  the  fund  itself, 
which  she  was  only  entitled  to  hold  and  enjoy  as  a 
widow  (x).  But  in  that  case  no  question  arose  between 
the  heirs  of  the  widow  and  the  reversioner.  The  point 
was  not  discussed,  and  the  Judicial  Committee  has  since 
refused  to  consider  the  ruling  **  as  a  conclusive  or  even  a 
direct  authority  upon  the  question  "  (y).  On  the  other 
hand,  it  has  been  decided  by  the  High  Court  of  Bengal ,  that 
any  property  which  a  Hindu  widow  has  purchased  out  of 
the  income  of  her  husband's  estate  would  be  an  increment 
to  that  estate,  would  be  inalienable  by  her  during  life,  and 
would  descend  at  her  death  to  her  husband's  heirs.  To 
that  extent  the  judgment   was    affirmed   by    the  Privy 

{v)  See  cases  in  last  note,  and  per  Jackson^  J.,  Ptiddo  Monet  v.  Dwarkanath, 
25  Suth.,  at  p.  841. 
iw)  Ante  i  625. 

(x)  Soorjeemoney  DoBsee  v.  DenobundOf  9  M.  I.  A.,  123. 
(y)  Oonda  Kooer  v.  Kooer  Oodey,  14  B.  L.  R.,  at  p.  166. 
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Council    to    be     good    law    (z).     It  has,  however,  been  Accumuiationa 
suggested  by  the  Judicial  Committee,  that  perhaps  pur-  served  for  her 
chases  made  by  a  widow  from  the  income  of  her  husband's  ^^'^  "*®' 
estate  are  not  necessarily    accretions   to  it,   unless  she    y^  , 
intended  them  to  be  such  ;  and  that  such  intention  will  be 
presumed  in  the  absence  of   proof  to  the  contrary,  but 
might  possibly  be  rebutted  by  evidence  of  a  direct  in- 
tention on  her  part  to  appropriate  to  herself,  and  to  sever 
from  the  bulk  of  the  estate,  such  purchases  as  she  had 
made.     It  was   not  necessary,   however,    to  decide   the 
point  (a).     In  a  later  case,  upon  a  review  of  all  the  pre- 
vious authorities,  the  High  Court  of  Bengal  held  that,  if  a 
widow  purchased  property  out  of  the  current  savings,  that 
18  out  of  the  year's  income,  this  would  not  be  an  irrevoca- 
ble addition  to  the  corpus  of  the  estate,  but  might  be  dis- 
posed of  by  her  at  her  pleasure,  or  sold  again,  and  the 
proceeds  spent  as  she  chose.     That  the  same  rule  would 
apply  if  the    widow,    "  having  no    present    occasion  for 
spending  monies,  but  foreseeing  one  after  the  lapse  of  a 
year  or  two,  had  thought  it  advisable  to  invest  the  money 
temporarily  in  land.  '*     They  offered  no  opinion  as  to  what    ' 
might  be  her  power  over  accumulations  properly  so  called, 
or  over  property    purchased    with   such   accumulations. 
But  they  said,  "  What  are   accumulations  in  the  view  of  Caah  baiancee. 
these  cases  ?     Not,  surely,  the  accidental  balances  of  one 
or  two  years  of  the  widow's  income,  but  a  fund  distinct 
and  tangible.    There  is  nothing  whatever  in  this   case  to 
indicate  that  any  such  fund  ever  had  been  formed  or  had 


(j?)  Chowdhry  Bholanath  v.  Mt.  Hhagahatti^  7  B.  L.  R.,  93,  reversed  on 
another  point:  Bhaghutti  v.  Chowdhry  Bholanath,  2  1.  A.,  256;  S.  C,  21  Snth., 
168;  ac^.taatothedeftcentofsuch property;  Chundrabuhe  v.  J5rody,9Suth,,5844 
S.  C,  5  Wym.,  835:  Hurrvdosttv.  Hungvntnoney^  Sev.,  6/>7;  Aniind  Chundra  v. 
Nilmoni,  9  Cal.,  758;  Isrt  But  v.  Unmbutti,  10 1.  A.,  150,  p.  156;  S.  C,  10  CaI., 
324,  p.  334;  acr.  ,  as  to  the  first  point ;  Kooer  Oodey  v.  Phoolchund,  6  N.-W.  P., 
197,  201.  See.  too,  Bissessnr  v.  Bam  Joy.  2  Suih.,  327;  Gohind  v.  Dulmeer, 
23  Suth.,  125,  in  which  it  was  assumed  that  property  purchased  hy  a  Hindu 
widow  oat  of  the  proceeds  of  her  husband's  estate,  or  from  a  fund  obtained  by 
speculating  with  such  proceeds,  would  pHss  to  his  heirs.  Of  course  purchases 
made  by  her  out  of  her  own  separate  property  Hre  her  own.  But  the  onus  of 
proving  they  are  so  rests  on  those  who  assert  it.  Lamb  v.  Mt.  Oovindmoney. 
S.   D.  of  1862.  126;  23  Suth.,  125,  ub  aup. 

(a)  Oonda  Kooer  v.  Kooer  Oodey,  14  B.  L.  R.,  169.  See  Sowdaminee Donee 
T.  Administrator-Oeneral  of  Bengal,  20  I.  A.,  12;  8.  C,  20  <;a!.,  433, 
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existed  ;  and  we  have  no  reason  to  suppose  that  accumula- 
tions had  ever  arisen,  except  that  the  widow  may  have 
spent  in  some  years  more,  in  others  less,  and  in  that  sense 
the  savings  of  the  less  costly  year  might  be  an  accumula- 
tion to  meet  the  charges  of  the  next "  (b). 
lariDutv.  §  628.  The  whole  law   upon  this  subject  was    again 

examined  by  the  Bengal  High  Court  and  in  the  Privy 
Council  under  the  following  circumstances  (c).  A  hus- 
band left  two  widows,  and  a  daughter  by  one  of  them, 
named  Dyji.  The  widows  inherited  landed  property  from 
their  husband,  and  purchased  further  property  out  of  the 
income  of  what  they  had  inherited.  The  husband  died  in 
1857,  the  new  property  was  purchased  shortly  after,  and 
in  1873  the  widows  made  an  absolute  gift  to  the  daughter 
of  lands  consisting  partly  of  what  they  had  inherited  and 
partly  of  what  they  had  purchased.  The  collateral  males, 
who  were  heirs  presumptive  after  the  death  of  the  daughter, 
sued  for  a  declaration  that  this  gift  would  not  aflfect  their 
reversionary  interest.  The  Bengal  High  Court  examined 
the  law  very  fully,  but  did  not  decide  whether  the  gift  by 
the  widows  of  the  after-acquired  property  would  be 
effectual  beyond  their  lives,  considering  that  the  case  was 
one  in  which  it  was  premature  to  make  any  declaration  of 
right.  The  Judicial  Committee  thought  that  the  heirs 
were  entitled  to  have  a  declaration  as  to  the  effect  of  the 
gift,  and  decided  that  the  widows  had  no  greater  power 
over  the  purchased  property  than  over  what  had  been 
inherited.  They  treated  it  as  settled  that  "  a  widow's 
savings  from  her  husband's  estate  are  not  her  stridhan.  If 
she  has  made  no  attempt  to  dispose  of  them  in  her  lifetime, 

(6)  PuiUo  MoHff  V.  Dwarknnnth,  '2.">  Suth.,  ;W5.  As  to  |iurcht*M?s  msde  b>  a 
widow  with  money  borrowed  on  her  own  credit,  or  on  the  credit  of  her  hunlKind'a 
estate,  see  Kooer  ()<>(fct/  v.  PhoolrhunJ .  5  N  -W.  P.,  97 

{c)  Hunsbiittt  V.  Isri  Dut,  b  Cal..  612;  Isri  Zhit  v.  Hun»biitti,  10  1  A.,  150; 
S.  C.  10  Cal.,  324:  Sheo  Lorhun  Singh  v  Bobu  Sahfh  Singh,  14  LA,  63; 
8.  C.  14  Cal.,  387;  GrUh  Chunder  v.  Brought(yn,U  Cal.,  H61,  aflfd.,  sub  f^t-mine, 
Soudamini  Dat^aee  v.  Broughton,  16  Cal.,  674 ;  on  appeal.  20  1.  A.,  12;  S,  C,  20 
Cal.,  453.  Where  the  accuraulaiion  has  been  kept  nepHrate  from  the  original 
eatiite  by  the  widow,  there  is  no  presumption,  in  the  ab««nc*  of  evidence  to 
the  contrary,  that  she  haa  intended  to  port  with  her  power  of  dinpoMtion  for 
the  Vienefit  of  the  re  version. iry  hoirw.  Akkanna  v.  Venkajfya,  25  Mad.,  361 ; 
Suhramaiiiam  v.  Arunachal<im,'2l6  Mad.,  1. 
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there  is  no  dispute  but  that  they  follow  the  estate  from 
which  they  arose.  The  dispute  arises  when  the  widow, 
who  might  have  spent  the  income  as  it  accrued,  has  in 
fact  saved  it,  and  afterwards  attempts  to  alienate  it." 
They  also  said  that  they  did  not  "  think  it  possible  to  lay 
down  any  sharp  definition  of  the  line  which  separates 
accretions  to  the  husband's  estate  from  income  held  in 
suspense  in  the  hands  of  the  widow,  as  to  which  she  has 
not  determined  whether  she  will  spend  it  or  not.''  They 
then  proceeded  to  say,  **  In  this  case  the  properties  in 
question  consist  of  shares  of  lands,  in  which  the  husband 
was  a  shareholder  to  a  larger  extent.  They  were  pur- 
chased within  a  short  time  after  his  death  in  1857.  No 
attempt  to  alienate  them  was  made  till  1873.  The  object 
of  the  alienation  was  not  the  need  or  the  personal  benefit 
of  the  widows,  but  a  desire  to  change  the  succession,  and 
to  give  the  inheritance  to  the  heirs  of  one  of  themselves, 
in  preference  to  their  husband's  heirs.  Neither  with 
respect  to  this  object,  nor  apparently  in  any  other  way, 
have  the  widows  made  any  distinction  between  the 
original  estate  and  the  after  purchases.  Parts  of  both  are 
conveyed  to  Dyji  immediately,  and  parts  of  both  are 
retained  by  the  widows  for  life.  These  are  circumstances 
which,  in  their  Lordships'  opinion,  clearly  establish 
accretion  to  the  original  estate,  and  make  the  after 
purchases  inalienable  by  the  widows  for  any  purposes 
which  would  not  justify  alienation  of  the  original  estate./' 

§  629.  On  the  other  hand,  a  sum  of  a  money  represent-  Balance  held  in 
ing  rents  accruing  during  the  last  year  of  the  widow's  ^"^p*°^- 
life  was  held  to  pass  to  the  widow's  representatives,  not  ^ 
to  the  reversioner  (d).     Sargent,  C.  J.,  said,  "  In  the  pre- 
sent case  the  cash  balance  in  question  does  not  amount  to 
much  more  than  half  the  yearly  payment  by  K.  B.  and 
had  not  been  separated  from  the  general  account  so  as  to 
form  a  distinct  fund  which  could  be  regarded  as  '  savings.' 
There  is  an  entire  absence  of  any  outward  sign  of  an 

(d)  Rivett  Camac  v.  Jivihai,  10  Bom.,  478,  p.  488. 
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intention    to    accumulate ;    whilst  on  the    contrary  the 
existence  of  debts  rebuts  any  such  intention,  and  points  to 
the  conclusion  that  the  balance  was  held  in  suspense  by 
the  widow  at  the  time  of  her  death,  to  use  the  language  of 
the  Privy  Council  in  Isri  DtU  v.  HunsbuttV 
ExpreM  power        §  630-  None   of  these  restrictions  apply  to   property 
of  disposal.      I  ^tiich  has  passed  to  a  female,  not  as  heir,  but  by  deed  or 
[other  arrangement    which  gives  her  express  power  to 
[appropriate  the  profits.     The  savings  of  such  property, 
and  everything  which  is  purchased  out  of  such  savings, 
belong  absolutely  to  herself.     They  may  be  disposed  of  by 
herself  at  her  pleasure,  and,  at  her  death,  they  pass  to  her 
representatives,  and  not  to  the  heirs  of  the  last  male  {e), 
Deyise  or  grant.  But  the  mere  fact  that  a  Hindu  female  takes  under  a  will 
or  a  deed  of  gift  or  arrangement,  that  to  which  she  is 
really  entitled  as  heiress,  does  not  necessarily  enlarge  her 
powers.     The  question  will  still  be,  what  estate  did  she 
take  ?  not  how  did  she  take  it  (/).     An  estate  given  to  a 
widow  of  an  undivided  family  by  way  of  maintenance 
lapses  into  the  family  property  at  her  death  (g). 
Case  of  manager      5  ^31.  It  wili  be  obsci-ved  that  the  right  of  a  Hindu 
differg.  female  to  acquire  a  separate  estate  for  herself  out  of  the 

savings  of  her  limited  estate  stands  on  a  completely 
different  footing  from  that  of  a  Hindu  father,  under  the 
Mitakshara  law,  or  the  managing  member  of  a  joint  Hindu 
family.  It  has  been  decided  in  such  a  case  that  all  pur- 
chases made  from  the  profits  of  the  estate  form  part  of  it, 
and  follow  its  character  (A).     But  then  the  entire  annual 


{e)  Bhagbuttiv.  Chowdhry  Bholanath, 21.  A.., 26G:  8.  C.,24  8uth..l68;  Guru 
V  Na/ar,  3  B  L.  R  (A.  C.  J.),  121;  S.  C,  11  Suth.,  497;  NeUaikumaru  v. 
Marakathammaly  1  Mi^  ,  166. 

(/)  Moidvie  Mahomed  v.  Shewukram,2l.  A,  7;  S.  C,  14  B.  L.  R.,  226;  S.  C. 
22  Suth.,  409 ;  see  per  curiam,  2  I.  A.,  261,  explaining  decision  in  Rahutty  x. 
Sibchunder,  6  M.  I.  A.,  1 ;  Lakshmibai  v.  Hirabai,  11  Bom.,  69,  affd.,  p.  573 ; 
Oanpat  Rao  v.  Bamchand^r,  11  All ,  296;  Nunnu  Meah  v.  Kr%8hna9ami,  14 
Mad.,  274;  Kunliacha  v .  KntH  Mammi,  16  Mad.,  201.  There  is  no  rale  of 
Hindu  law  that  a  grift  to  a  female  should  only  carry  witli  it  the  limited  nature  of 
a  femalA  estate  by  inheritance.  KoUany  t.  Ltttchmee^  24  Suth.,  895;  Pubitra 
V.  Damoodur,  ib.,  897.     See  the  discussion  on  this  subject,  ante  §  896,  ct  tfq. 

{g)  Bagade  Krivtiniah  v.  Ohowdia,  4  Mysore,  28. 

(i^)  Shudanund  v.  Bonomahe,  6  Suth.,  256;  S.  C,  on  review,  $ub  nomine, 
Sudanund  v.  Soorjo  Monee,  8  Suth.,  455;  S.  C,  11  Suth.,  436. 


Digitized  by 


Google 


} 


PARAS.  630 — 632.]    IN  PROPERTY  INHERITED   FROM  MALES.  849 

profits  of  the  estate  are  not  the  property  of  the  father  or 
manager.  The  sons,  in  the  first  instance,  and  the  other 
members  of  the  family,  in  the  second  instance,  are  jointly 
interested  in  the  income  as  well  as  in  the  principal. 
But  in  the  case  of  the  female  heir  the  whole  annual 
profits  are  hers,  and  until  her  death  no  vested  interest 
comes  into  existence. 

§  632.  The  purposes  which  authorize  a  Hindu  widow  Religious  pur- 
to  mortgage  or  sell  her  property  are  summed  up  byj^*^**®*' 
the  Judicial  Committee  in  the  words  already  quoted' 
(§  624  [n]  )  (i).  The  same  rules  apply  to  any  other  female, 
except  perhaps  in  Bombay.  But  of  course  it  is  only  when 
the  property  comes  to  her  from  her  husband  that  religious 
benefit  to  him  constitutes  a  reason  for  alienation. 

The  primary  religious  purpose  which  a  widow  is  bound 
to  caryy  out  at  any  expense  to  the  estate  is  the  perform- 
ance of  the  funeral  obsequies  of  her  husband,  and  of 
all  ceremonies  incidental  to  those  obsequies.  These  are 
absolute  necessities.  There  are  other  religious  benefits 
procurable  for  him,  which  are  more  of  the  nature  of 
spiritual  luxuries.  Pilgrimages  by  the  widow  to  holy 
places  come  under  this  head.  For  these  it  would  appear 
that  she  may  dispose  of  a  part  of  the  estate,  but  that  the 
expense  which  is  allowable  must  be  limited  by  a  due 
regard  to  the  entire  bulk  of  the  property,  and  may  even 
be  totally  inadmissible,  where  it  is  not  warranted  by  the 
circumstances  of  the  family  (k).  She  may  also  alienate  the 
property  in  order  to  defray  the  expenses  of  ceremonies 
for  other  members  of  the  family,  such  as  her  husband's 
mother,  provided  they  were  ceremonies  which  he  was 
bound  to  perform  in  his  lifetime,  and  in  the  benefits  of 
which  he  would  participate.     And  it  makes  no  difference 

(i)  See,  too,  Litkheev.  Gokool,  18  M.  1.  A.,  209;  S.  C.,3B.  L.  R.  (P.  C).  57; 
S.  C,  12  Suth.  (P.  C),  47.     See  6  Wilson,  16. 

(k)  Hvromohun  v.  Auluckmonee,  1  Suth.,  252;  Ushruf  v.  Brqjessuree,  11 
B.  L.  R.,  118;  8.  C,  19  Suth.,  426;  Mutieeram  v.  Gopaul  Al  B.  L.  R.,  416; 
S.  C,  20  Suth.,  187 ;  LvJcvieeram  v.  KhooshaUe,  1  Bor.,  412  [466]  ;  Bama  v. 
Bunaa,  8  Mad.,  552 ;  Lakshminarayana  v.  Dasv,  11  Mad.,  288;  Tarini  Prasad 
V.  Bnolanath,  21  CaL,  19 J,  note;  Punjab  Castoms,  60. 
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that  the  ceremonies  for  which  the  outlay  was  incurred 
would  be  actually  performed  by  some  other  member  of 
the  family  (l).  But  a  daughter  is  not  authorized  to  charge 
the  family  property  in  order  to  defray  the  expense  of  her 
mother's  Shradh  (m).  Nor  is  a  widow  authorized  to  sell 
her  husband's  property  for  pious  and  religious  purposes, 
intended  to  secure  her  own  spiritual  welfare  (n). 

Religious  purposes  are  said  to  include  a  portion  to  a 
daughter,  building  temples  for  religious  worship,  digging 
tanks  and  the  like  (o).  It  has,  however,  been  held  that 
the  digging  of  a  tank  would  not  justify  a  Hindu  widow  in 
alienating  a  portion  of  the  property  (p).  So  various  cases 
are  found  in  which  gifts  to  Brahmans  or  to  idols  have  been 
supported  against  reversioners  (q).  But  such  alienations 
must  be  to  a  small  extent,  and  would  hardly  be  supported 
if  they  trenched  materially  on  the  property  (r). 

§  683.  The  obligation  of  a  widow  taking  her  husband's 
property  to  pay  his  debts  comes  under  the  head  of  religious 
benefit,  unless  they  are  contracted  for  immoral  purposes. 
She  is  under  the  same  obligation  to  discharge  them  as  a 
son  would  be.  Whether  they  were  or  were  not  contracted 
for  the  benefit  of  the  estate  is  immaterial  (s).  It  has, 
Debu  barred,  however,  been  held  that  where  debts  are  already  barred  by 
lapse  of  time,  she  cannot  burthen  or  dispose  of  the  estate 
for  their  discharge  {^),and  this  appears  to  be  certainly  the 
law  as  regards  an  ordinary  manager  of  the  family  pro- 

(/)  Chowdry  v.  Husmmoi/ee,  11  B.  L.  R.,  4lb ;  8.  C,  10  Suth.,309;  Hamcoo- 
mar  v.  Ichamoyi,  H  Cal..  3(J. 

(m)  liaj  Chuuder  v.  Sheeshoo,  7  Suth.,  146. 

(n)  Pnran  Dai  v.  Jai  Naratn^  4  All.,  482;  Bam  Kawal  v.  Ram  Kishore^  ^ 
Cal.   5C6. 

(o)  Futwah  in  Cossinaut  v.  tiurroiundry^  in  the  Privy  Council,  cited  V. 
Darp..  101;  2M.  Dig.,  119. 

(p)  Runjtet  V.  Mahomed  Waru,  21  Suth.,  49. 

iq)  Jugjeevun  v.  Deoshunkur,  1  Bor.,  394  [436] ;  Kupoor  v.  Sevukramtib., 
405  [448]  ;  Ram  Kawal  v.  Ram  Kuhore,  ub  sup. 

(r)  Oopaiila  v.  Narraina^  Mad.  Dec.  of  1850,  p.  74;  Choonee  Lall  v.  Jussoo, 
1  Bor.,  56  [60\ 

(s)  Chetty  Colum  v.  Rungasawmy,  8  M.  I.  A.,  319;  S.  C,  4  Suth.  (P.  C.^71; 
Qoluck  V.  Mahomed  iio/jtw,  9  Suth.,  816;  Cvssinaut  v.  Hurrotonndry.,^H. 
Dig.,  at  p.  204;  Snbbaiyan  v.  Akhilandammal^  Mad.  Dec.  oJ  1860,  p.  16;  per 
curiam,  Lakshman  v.  Satyabhamabai,  2  Bom.,  499. 

(0  Melgirappa  v.  Shivappa,  6  Bom.  H.  C.  (A.  C.  J.),  720.  See  Bamchum  r. 
NuTihoo,  14  Suth.,  147. 
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perty  (w).  This  seems  sensible  enough  as  a  matter  of 
mundane  equity,  though  it  may  be  doubted  whether  a 
plea  of  the  statute  would  be  accepted  in  the  Court  of  the 
Hindu  Ehadamanthus.  In  more  recent  cases  it  has  been 
repeatedly*  held  that  a  widow's  obligation  to  pay  her 
husband's  debts,  and  her  right  to  alienate  property  descend- 
ed from  him  for  that  purpose,  is  not  affected  by  the  statute 
of  limitations,  or  any  similar  contrivance  for  getting  rid  of 
his  obligations  (v). 

Such  a  payment,  however,  must  be  made  bond  fide  in  ?f?J°J®J*^'*** 
discharge  of  the  duty  of  the  widow  to  pay  all  her  husband's 
debts  equally  as  far  as  she  can.  She  ought  not  to  prefer 
one  valid  claim  to  another  ;  still  less  ought  she  to  alienate 
the  estate  for  the  express  purpose  of  giving  creditors  whose 
debts  were  barred  by  time  a  preference  over  those  whose 
debts  were  valid  and  subsisting.  Such  a  preference, 
exercised  in  the  case  of  an  insolvent  estate,  would  be 
fraudulent  and  void  if  the  act  were  that  of  the  insolvent 
Himself,  and  would  be  equally  invalid  both  in  equity  and 
under  the  Transfer  of  Property  Act  where  it  is  the  act  of 
the  widow.  If  she  was  led  to  make  this  preference  in 
ignorance  of  the  fact  that  the  debts  were  barred,  those 
who  profited  by  an  ignorance  which,  in  dealing  with  an 
inexperienced  woman,  they  were  bound  to  remove,  would 
be  unable  to  profit  by  their  own  fraud  (w). 

As  a  female  heir  is  bound  to  maintain,  and  perform  the  Mamteaanoe. 
marriages  and  other  ceremonies  of  those  who  are  a  burthen 
on  the  estate,  so  she  may  mortgage  or  sell  the  property  to 
procure  the  necessary  funds  (x),  A  fortiori,  of  course, 
may  she  do  so  to  procure  maintenance  for  herself,  or  to 
defray  the  expense  of  her  own  religious  ceremonies  (y), 

(u)  Chinnaya  v.  Gurunathan  (F.  B.),  5  Mad.,  169. 

(v)  Chinnaji  v.  Dinkar,  11  Bom.,  SQO  ;Bhan  Babajiy  OopaUiy  11  Bom.,  326, 
where  the  name  principle  was  applied  to  a  widowed  daughter-in-law  in  pospesBion 
of  the  estate  of  her  father-in-law;  iConcf^rppa  v.  Subba^  13  Mad.,  189;  Udai 
Chunder  v.  Aihutosh,  21  (^al.,  190. 

{w)  Bangilbai  v.  Vinayak,  U  Bom.,  666.  Citing  Act  IV  of  1882,  §  o3,  which 
was  extended  to  Bombay,  Jan.  1893,  22  Bom.,  111. 

ix)  Debt  Dayal  v.  Bhan  Pertab,  31  Cal.,  433. 

(y)  Rajchunder  v.  Bullaram,  Folton,  133;  Lala  Gunput  t.  Mt.  Toarurit  16 
Sath.,  52  ;  Sadashiv  v.  Dhakubai,  6  Bom.,  450. 
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bat  she  mast  wait  till  the  necessity  occors.  She  must 
not  anticipate  her  wants  by  raising  money,  or  contracting^ 
for  the  discharge  of  sach  liabilities  before  they  arise  ir*. 

Niiiiariij.  §  634.  These  are  some  of  the  cases  speci^Jly  pointed 

oat  as  aathorising  a  woman  to  dispose  of  her  inheritance. 
Others  come  xmder  the  general  head  of  necessity.  It  is, 
of  coars«,  impossible  to  define  what  is  necessity.  Every 
case  mast  be  jadged  apon  its  own  facts  (a).  A  Hindu 
female  certainly  cannot  have  less  power  than  the  man- 
ager of  a  family  property,  and  does  not  in  this  respect 
appear  to  have  more.  The  principles  laid  down  by  the 
Privy  Coancil  in  the  well-known  case  of  Hunoomanpersaud 
V.  Mt  Babooee  will  eqaally  apply  to  her  acts,  and  to  the 
obligation  of  those  who  deal  with  her  to  enqaire  into  the 
circomstances  which  jastify  her  dealings  (b).    Bat  it  must 

Acts  good  for  be  remembered,  that  in  regard  to  her  alienations  it  is  not 
**^^  *'  a  question  ol  absolute  but  of  relative  invalidity.  She 
cannot,  in  the  absence  of  legal  necessity,  bind  the  inheri- 
tance for  her  own  personal  debts  or  private  purposes  as 
against  reversioners  (c),  but  she  can  do  so  for  her  own 
life  (d).  Any  alienations  in  excess  of  her  powers  are  not 
void,  but  voidable,  and  will  be  made  good  against  the 
reversioner  on  his  attaining  possession,  either  by  express 

iz)  MulUkkal  v.  Mada  Chetty,  6  Mod.  Jur.,  261. 

\a)  Huntam  Singh   v.  Moti  Stngh^  18  All.,  474;  Bamasami  v.  Venffidvsamiy 

22Ma<l.,  11^- 

(b)  Hunoomanpersaud  v.  Mt.  Babooee,  6  M.  I.  A.,  393 ;  S.  C,  18  Snth.,  81 
(note),  ante  %  346;  Kameswar  v.  Bun  Bahadur,  8  I.  A..  8  ;  S.  C,  6  Cal.,  643  ; 
Lala  Amarnaih  v.  Achan  Kuar,  19  I.  A.,  196 ;  S.  C,  14  All.,  4Q0,po»t  §  641. 

(c)  Muteeoollah  y .  Badhabinodee,  S.D.  of  1856,  p.  b^\LaUa  Byjvath  y. 
Bisaen,  19  Suth.,  80. 

(d)  This  was  formerly  donbted,  on  the  ground  that  she  hud  only  a  right  of 
enjoyment,  and  that  a  sale  which  purported  to  be  absolute,  was  actually  void, 
ai  being  sale  of  that  which  slie  never  possof sed.  1  W.  MacN.,  19  ;  3  Dig.,  465  ; 
Bamanund  v.  Bam  Kissen^  2  M.  Dig.,  115, 118 ;  Gunganarain  v.  Bulram^  2  M. 
Dig.,  152,  155.  But  the  reverse  is  now  ^uite  settled,  on  the  ground  that  the 
woman  is  abnolute  owner,  though  with  limited  powers.  Her  acts  are  therefore 
valid  to  the  extent  of  her  powers,  though  they  may  be  exercised  in  excess  of 
those  powers.  Gobindmani  v  Shamlal,  B.  L.  R.,  Sup.  Vol.,  48;  8.  C,  Suth. 
Sp.,  165  ;  Periya  Gaundanr.  Tirumaloj  1  Mad.  H.  C.,206 ;  Bhagavatamma  v. 
Pampanna,  2  Mad.  E.  C,  393  ;  Kamavadhani  v.  Joy^a,  3  Mad.  H.  C,  116  ; 
Melgirappav.  Shivappa^  6 Bom. H.C.  (A.  C.  J.),  270;  Bamchandra  v.  Bhwirav, 
I  Bom.,  577  ;  Prag  Das  v.  Hart  Kishn^  1  AH.,  603.  And  the  same  rule  has  been 
applied,  even  where  the  widow  held  under  a  condition  against  alienation.  Bibi 
Sahodra  v.  Bai  Jung,  8  Cal.,  224 ;  S.  C,  8  I.  A.,  210. 
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ratification,  or  by  acts  done  by  him  which  treat  them  as 
valid  and  binding  (e). 

§  635.  One  very  common  case  of  necessity  is  that  of  a  Government 
loan  of  money,  or  a  mortgage  or  sale  of  part  of  the  pro- 
perty, to  pay  off  arrears  of  Government  revenue.  In  such 
a  case  it  has  been  several  times  held  by  the  Bengal  Sudder 
Court,  that  it  is  not  sufficient  to  show  that  the  money  was 
borrowed,  or  even  required  for  such  a  purpose,  without 
going  on  to  show  that  the  necessity  for  it  arose  from 
circumstances  beyond  the  widow's  control  (/).  The  result 
would  be,  that  where  the  estate  fell  into  arrears  through 
the  extravagance  or  mismanagement  of  the  widow,  no  one 
would  venture  to  lend  money  to  pay  the  Government 
claim,  and  the  estate  would  be  brought  to  the  hammer. 
As  a  sale  for  Government  arrears  gives  a  completely  new 
title,  the  result  would  be  that  not  only  the  widow's  estate, 
but  that  of  the  reversioners,  would  be  forfeited  {g).  But 
the  decision  in  Hunoomanpersaud's  case  shows,  that  if 
there  is  an  actually  existing  necessity  for  an  advance  of 
money,  the  circumstance  that  this  necessity  is  brought 
about  by  previous  mismanagement  does  not  vitiate  the 
loan,  unless  the  lender  has  himself  been  a  party  to  the 
misconduct  which  has  produced  the  danger  (h).  And  this 
rule  has  been  followed  in  more  recent  decisions.  Of  course 
it  will  be  necessary  to  show  that  there  was  an  actual 
pressure,  such  as  an  outstanding  decree  or  impending  sale, 
and  one  which  the  heiress  had  no  funds  capable  of 
meeting  (i).    A  widow  is  justified  in  charging  or  alienating 

(e)  A£odhu  Sudhan  v.  Bookf,  24  I.  A.,  164 ;  S.  C,  26  Cal.,  1 ;  Dattaji  v. 
Kalba,  21  Bom.,  749  ;  Bijoy  Gopal  v.  Nilratan,  30  Cal., 990 ;  Haijea  v.  Harendra 
Narain,  31  Cal.,  698. 

(/)  MuteeooUahy.  Radhabinodi,  S.  D.  of  1856,  p.  596;  Badhamohun  v. 
QirdhareelaJ,  S.  D.  of  ia57,460. 

{a)  Bamchandra  v.  Bhimrav,  1  Bom.,  677  \  Douglas  v.  Collector  of  Benar en ^ 
6  M.  I.  A.,  271 ;  Nugender  v.  Kaminee,  U  M.  I.  A.,  241 ;  S.  C,  8  Suth.(P.  C), 
17.  See  too  sales  of  under-tenures  under  Act  X  of  1869  ;  Teluck  v.  Mudduuy 
12  Suth.,  604 ;  S.  C,  15  B.  L.  R  ,  143  (note) ;  Anund  Moyee  v.  Mohendro,  15 
Both.,  264,  approved  ;  Baijun  v.  Brij  Bhookun,  2  I.  A.,  281 ;  S.  C,  1  Cal.,  183, 
or  under  Beagal  Act  VIII  of  1869  ;  Mohima  v.  Bam  Kishore,  15  B.  L.  R.,  142 ; 
S.  C.,23  8uth.,I74. 

{h)  6  M.  I.  A.,  p.  423  ;  S.  C,  18  Suth.,  81  (note). 

(i)  Sreenatk  Boy  v.  Butlunmalla,  S.  D.  of  1BC9,  421  ;  Lalla  Byjnath  v. 
B%8sen,  19  Suth.,  80 ;  Mata  v.  Bhagheeruthee,  2  N.-W.  P.,  78 ;  Lalla  Amamath 
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her  husband's  property  in  order  to  pay  the  costs  properly 
incurred  in  defending  it,  or  her  own  interest  in  it  against 
attack ;  but  not  in  a  merely  speculative  suit  brought  to 
recover  property,  not  belonging  to  his  estate,  but  to  which 
she  alleged  a  title  (k) .  So  a  debt  incurred  for  the  neces- 
sary repairs  of  the  property  will  be  a  charge  upon  it  in  the 
hands  of  the  reversioners  (I). 

Where  a  case  of  necessity  exists,  the  heiress  is  not 
bound  to  borrow  money,  with  the  hope  of  paying  it  off 
before  her  death.  Nor  is  she  bound  to  mortgage  the 
estate,  and  thereby  reduce  her  income  for  life.  She  is  at 
liberty,  if  she  thinks  fit,  absolutely  to  sell  oflf  a  part  of  the 
estate.  And  even  if  a  mortgage  would  have  been  more 
beneficial,  still  if  the  heiress  and  the  purchaser  are  both 
acting  honestly,  the  transaction  cannot  be  set  aside  at  the 
instance  of  the  next  heir  (m).  So  where  the  income  of 
property  which  has  been  mortgaged  is  not  sufficient  to  pay 
the  interest  on  the  debt,  the  widow  is  justified  in  selling 
it  before  the  debt  is  due,  if  in  the  circumstances  this 
is  a  proper,  though  not  a  necessary  course  to  take.  **  A 
widow,  like  a  manager  of  a  family,  must  be  allowed  a 
reasonable  latitude  in  the  exercise  of  her  powers,  provided 
she  acts  fairly  to  her  expectant  heirs  '*  (n). 

§  636.  Where  a  person  dealing  with  a  widow  wishes  to 
bind  the  husband's  estate  in  the  hands  of  reversioners,  it 
is  necessary  to  show,  not  only  that  the  dealing  was  one  in 
respect  of  which  the  widow  was  authorised  to  bind  the 
estate,  but  that  she  intended  to  do  so,  and  was  supposed 
to  do  so.  A  mortgage  by  a  widow  for  proper  and  necessary 
purpose  will  bind  the  estate,  though  she  contracted,  not 
as  widow  in  her  own  right,  but  as  guardian  for  a  supposed 

y.AchanKuar,l9  I.  A.,  1%;  S.  C.,U  AM.,  420  yLakshman  Bhau  v.  Radhahai, 
11  Bom.,  609  ;  Dharam  Chand  v.  Bhawani  Misrain,  24  I.  A.,  183  ;  S.  C,  25 
Cal.,  169  ;  Ohanaham  v.  Badiya  Lai,  24  AIL,  547. 

(k)  Amjad  Alt  v.  Moniram,  12  Cal.,  52 ;  Debt  Dayal  v.  BhanPertaht  31  Cal., 
433  ;  Indar  Kuar  v.  Lalta  Prasad,  4  All.,  632 

(1)  Hurry  Mohun  v.  Goneah  Ckunder,  10  Cal., 823. 

(m)  Phoolchundy.  Bughoohuns,  9  Suth.,  108 :  Nabakumarv.  Bhaha$undari, 
3B.  L.R.  (A.C.  J.),  376. 

(n)  Venkaji  v.  Vishnu,  18  Bom.,  534. 
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adopted  son,  whose  adoption  turned  out  to  be  invalid  (o). 
On  the  other  hand  the  Courts  of  Bombay,  Madras  and 
Allahabad  have  refused  to  hold  reversioners  liable  to 
satisfy  bonds  executed  by  a  widow  as  security  for  loans 
contracted  by  her,  which  neither  specifically  pledged  the 
estate,  nor  purported  to  be  executed  by  her  as  representing 
the  estate,  though  in  each  case  the  object  of  the  loan  was 
one  for  which  the  widow  might  legitimately  have  bound 
her  successors  (p).  A  contrary  decision  appears  to  have 
been  arrived  at  in  Calcutta.  There  a  widow  had  borrowed 
money  ior  the  marriage  expenses  of  a  granddaughter.  A 
suit  was  brought  after  her  death  to  recover  the  money 
from  her  husband's  heirs.  The  Court  held  that  there  was 
nothing  in  the  circumstances  which  constituted  the  debt  a 
charge  upon  the  estate,  but  that  the  estate  was,  and  there- 
fore that  the  heirs  in  possession  of  the  estate  were,  liable 
to  satisfy  the  debt  as  being  incurred  by  the  deceased 
Hindu's  widow  for  a  proper  pur-pose  (q).  Either  of  the  two 
views  put  forward  by  the  Calcutta  High  Court  is  intelligi- 
ble, but  it  is  difficult  to  see  how  both  can  be  reconciled. 

§  637.  In  cases  which  would  not  otherwise  justify  a  salejconsent  of  heirs, 
by  a  female,  the  transaction  will  be  rendered  valid  by  thel 
consent  of  the  heirs.     Either  on  the  ground  suggested  by  I 
the  Judicial  Committee,  that  such  a  consent  is  itself  an 
evidence  of  the  propriety  of  the  transaction  (r),  or  because 
this  consent  operates  as  a  release  of  the  claims  of  those 
who   might   otherwise  dispute  the  transaction.     But  it 
seems  to  be  by  no  means  clear  who  are  the  parties  whose 
consent  is  required.     The  pundits  in  an  early  Supreme 
Court  case  in  Bengal  (s)  stated,  that  a  gift  or  a  sale  of  the 

(o)  Lala  Parbhu  Lai  v.  Mylne,  14  Cal.,  401. 

Ip)  Gadgejppa  v.  Appaji,  3  Bom.,  237 ;  Hamasami  v.  Sellnttammal^  4  Mad., 
876 ;  Dhiraj  Singh  v.  Manga  Ham^  19  All.,  800,  where  the  Court  refused  to 
follow  the  Calcutta  decision  next  cited. 

{q)  Ramcoomar  v.  Ichamoyi  Dan,  6  Cal.,  36. 

(r)  Ante  §  624.  See  Madhub  v.  Gobind,  9  Suth.,  350,  where  Markby,  J., 
appeared  to  think  that  the  signature  of  the  next  heir  was  only  material  as 
evidence  of  the  necessity  for  the  transaction ;  occ,  Raj  Bullubh  v.  Oomesh^ 
5  Cal.,  49. 

(«)  Bamanund  v.  Bam  Kissen^  2  M.  Dig.,  115, 119. 


Digitized  by 


Google 


856  woman's  estate  [chap,  xx, 

whole  estate  by  the  widow  would  be  valid,  if  made  **  with 
the  consent  of  those  who  are  legally  entitled  to  succeed  to 
the  estate  after  her  death."  In  a  later  case,  the  Supreme 
Court  held,  that  where  the  immediate  reversioners  aban- 
doned their  rights,  those  who  claimed  through  them  were 
equally  bound  (t).  And  in  a  case  before  the  Sudder  Court 
in  1849  the  Judges  seem  to  have  been  of  opinion,  that 
where  the  next  heir,  a  daughter's  son.  consented  to  an 
alienation  by  a  widow,  this  would  bar  the  right  of  a  more 
remote  heir,  such  as  an  uncle's  son,  not  claiming  throagh 
him  (u).  And  so  it  was  ruled  by  the  High  Court  of 
Bengal  in  later  cases,  in  one  of  which  Markbi/y  J.,  said  **  To 
hold  otherwise  would  only  necessitate  the  adding  of  two  or 
three  words  to  the  conveyance,  because  the  widow  may  at 
any  time  surrender  the  property  to  the  apparent  next 
taker,  who  will  then  bscome  absolute  owner  (v).  The 
contrary  decision,  however,  was  arrived  at  in  1812.  There 
the  husband  left  a  widow  and  two  sets  of  heirs  ;  the  sons 
of  his  maternal  uncle,  who  were  the  next  in  succession, 
Who  rnoBt  con-  a^d  paternal  kindred  in  a  more  distant  degree.  It  was 
®®°*-  held,  on  the  opinion  of  the  pundits,  that  not  only  was  the 

consent  of  all  the  maternal  uncle's  sons  necessary,  but 
that  even  if  this  consent  had  been  given,  it  would  have 
been  further  necessary  to  procure  the  consent  of  the 
paternal  kindred.  Not  as  heirs  in  reversion,  but  as  being 
the  legal  guardians  and  advisers  of  the  widow.  Those, 
however,  who  did  consent  would  be  unable  to  claim  in 

{t)  Kaleechund  v.  Moorfi,  cited  MutetooUah  v.  Hadhabinode,  S.  D.  of  1866, 
604  ;  8.  C,  8ub  nomine^  CuUychiivd.  v.  Moore.  Fulton,  73. 

(w)  Deep  Chuitd  v.  Hurdeal,  S.  D.  of  1849,  204.  A  reversioner  cannot  delegate 
to  his  executor  the'  power  to  consent  to  an  alienntion  by  a  widow.  J/ayes  v. 
Harendra  Narain.  31  «'al.,  698. 

(v)  Mohunt  Kishen  w  Busgect,  14  Suth.,  Sid;  Raj  BuUuhhv.  Oomtsh,  5 
Cal.,  44.  But  quaere  whether  such  a  conveyancing  contrivance  would  l>e  allowed, 
if  the  general  principle  as  to  consent  would  be  defeated  by  it.  To  make  a 
surrender  effectual,  all  interest  in  and  possession  of  the  life  estnto  must  be 
abandoned  by  the  widow.  Behari  Lai  v.  Madho  Lai,  19  I.  A.,  80;  S.  C,  19 
Cal.,  286.  A  transaction  by  which  the  widow  surrenders  her  life-inrerent  to  the 
presumptive  reversioner,  and  he  re-conveys  to  her  an  absolute  interest  in  a 
moiety,  is  ineffective  as  regards  that  moiety.  Bemchunder  x.  Samawoyt^  22 
Cal.,  854.  Qucere  ought  not  the  whole  transaction  to  be  treated  as  void,  being 
merely  a  colourable  mode  of  dealing  with  her  estate  in  a  way  not  contemplatea 
by  the  law.     Sham  Lall  v.  Amarendro^  28  Cal.,  460. 
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opposition  to  the  deed  {w).  This  ruling  was  followed  by 
the  Bengal  Sudder  Court  in  1856,  when  they  said,  **  We 
are  of  opinion  from  the  authorities  cited  in  the  margin  (x), 
that  in  order  to  render  a  sale  by  a  Hindu  widow  valid  it 
must  be  signed  or  attested  by  all  the  heirs  of  her  husband 
then  living  ;  the  execution  or  attestation  by  the  nearest 
heirs  alone  is  insufficient  *'  {y).  To  the  same  effect  is  the 
language  of  the  High  Court  of  Bombay,  in  a  case  where 
a  widow  and  daughter  (the  latter  of  whom  in  Bombay 
would  take  an  absolute  estate)  conveyed  to  the  defendant. 
It  was  held  that  the  grant  was  invalid  as  against  the 
plaintiff  who,  on  the  death  of  the  daughter  before  her 
mother,  became  next  heir.  The  Court  said  {z)  \''  It  may 
be  taken  as  well  established  that  the  consent  of  heirs  will 
render  valid  an  alienation  by  a  widow  under  circumstances 
which  would  not  otherwise  justify  it.  But  the  question, 
who  are  the  heirs  whose  consent  will  thus  render  the 
alienation  indefeasible,  has  led  to  much  conflict  of  decision. 
The  principle,  however,  upon  which  that  question  is  to  be 
answered  has,  we  apprehend,  been  laid  down  by  the  Privy 
Council  in  the  case  of  Raj  Lukhee  Dabea  v.  Gokool 
Chunder  Chowdhry  (a).  Their  Lordships  say  :  **  They  do 
not  mean  to  impugn  the  authorities,  etc.,  which  lay  down 
that  a  transaction  of  this  kind  may  become  valid  by  the 
consent  of  the  husband's  kindred,  but  the  kindred  in  such 

{w)  Mohan  v.  Siroomunnee,  2  3.  D.,  32  (40).  See  Narada,  cited  Daya  Bhaga, 
xi.,  J,  §  64  ;  Sid  Dasi  v.  Gur  Sahai,  3  All.,  362 ;  Bamadhin  v.  Mathura  Singh, 
10  All.,  407. 

(x)  Nandkomnr  v .  Rughoonundun,  1  S.  D.,  261  (349)  ;  Bhuwani  v.  SoluJehnat 
♦6.,  3*2*2(431); Hemrhundv.  Taraniunnee,  i6., 359 (481) ;  Mohunv.  Siroomunnee, 
2  S.  D.,  32  (40).     Only  th«  last  touched  the  point. 

Iw)  MutecooUah  v.  Radhahinode,  S.  D.  of  1866,  596. 

{z)  Varjivan  v  Ohelji,  5  Bom.,  563,  p.  571 ;  folld.  Vinayek  v.  Govind,  26 
Bom.,  1*29,  p.  134. 

(a)  13  M.I.  A.,p  22o;S.C.,3B.  L.  R.  (P.  C.\67;  S.  C,  12  Suth.  (P.  C),  47. 
in  an  earlier  ca«e  before  the  Privy  ('ouncil  where  the  validity  of  a  gift  i>y  a  widow 
was  disputed,  it  watt  established  that  the  ef>tate  was  governed  by  Dr.ya  Bhaga 
law,  artd  that  the  gift  was  absented  to  by  all  the  heirs  under  that  law,  the 
claim  mts  who  disputed  the  gift  setting  up  a  reversionary  title  under  Mitakshara 
law  which  was  held  nol  to  apply.  Sriinati  D^hia  v.  Rani  Kooiid,  4  M.  1.  A., 
292.  In  a  later  case  the  Judicial  Committee  appeared  to  draw  a  distinction 
between  an  ab;K>lute  consent  by  all  the  reversioners,  binding  themselves  personally, 
and  such  a  consent  by  some  as  would  raise  a  presumption  that  the  transaction 
wasafairone,  or  one  justified  by  Hindu  law.  Snam  Sunder  v.  Achan  Kunwar, 
26  I.  A.,  p.  189 ;  S.  C,  21  All.,  p.  80. 
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cases  must  generally  be  understood  to  be  all  those  who  are 
likely  to  be  interested  in  disputing  the  transaction.  At  all 
events,  there  should  be  such  a  concurrence  of  the  members 
of  the  family  as  suffices  to  raise  a  presumption  that  the 
transaction  was  a  fair  one,  and  one  justified  by  Hindu 
law."  In  the  present  case,  the  plaintiffs,  although  distant 
heirs,  were  the  heirs  presumptive  of  the  deceased  husband 
at  the  time  of  the  sale,  entitled  to  succeed  in  the  event  of 
Vakhat  dying  before  her  mother  without  issue,  and.  as 
such,  clearly  interested  in  disputing  the  sale.  Nor  can 
the  mere  concurrence  of  Bai  Vakhat,  albeit  the  nearest  in 
succession  (having  regard  to  the  state  of  dependence  in 
which  all  women  are  supposed  by  Hindu  law  to  have  their 
being),  be  regarded  as  affording  the  slightest  presumption 
that  the  alienation  was  a  justifiable  one.*'  Where,  however, 
a  sufficient  consent  has  been  given,  the  transaction  cannot 
be  questioned  by  one  who  subsequently  comes  into  exist- 
ence either  by  birth  or  adoption  (6). 

§  638.  It  must  be  remembered  that  where  an  estate  is 
held  by  a  female,  no  one  has  a  vested  interest  in  the  suc- 
cession. Of  several  persons  then  living,  one  may  be  the 
next  heir  in  the  sense  that,  if  he  lives,  he  will  take  at  her 
death  in  preference  to  anyone  else  then  in  existence.  But 
his  claim  may  pass  away  by  his  own  death,  or  be  defeated 
by  the  birth  or  adoption  of  one  who  would  be  nearer  than 
Who  mast  con-  himself.  It  certainly  does  seem  to  be  common  sense  that 
the  person  who  turns  out  to  be  the  actual  reversioner 
should  not  find  his  rights  signed  away  by  the  consent  of 
one  who,  when  he  consented,  had  a  preferable  title  in 
expectation,  but  who,  in  the  actual  event,  proved  to  have 
no  title  at  e,ll  (c).  Till  recently  the  decisions  of  the  High 
Court  of  Bengal  were  in  favour  of  this  view  (d).  The 
Allahabad  High  Court  went  even  further.  It  not  only 
held   that   the   consent  of  the  heir  presumptive  to  an 

(b)  Rajkri9to  V.  Kishoree  ^3  Snth.,  14;  Vinayek  v.  Gomn<f,  25  Bom.,  129.  As  to 
what  18  sufficient  evidence  of  consent,  see  Bhimappa  v.  BasatcOj  29  Bom.,  400. 

(c)  This  view  is  supported  by  the  language  of  Lord  Davey  in  Ba/iadMr  v.  Ho^flr, 
29  I.  A.,  p.  8  ;  S.  C,  24  All.,  p.  107. 

(d)  Ramchunder  v.  HcmdaSt 9  Cal.,  463  ;  Oopeenath  v.  Kallydoas^  10  Cal. , 225 . 


sent. 
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alienation  by  a  widow  was  not  sufficient  to  defeat  the 
rights  of  a  more  remote  reversioner,  but  that  even  an 
assignment  by  the  widow  to  the  heir  presumptive  had  no 
greater  effect  in  his  favour  than  it  would  have  had  if  he 
had  been  a  stranger.  That  is  to  say,  that  it  did  not 
accelerate  his  reversionary  interest,  so  as  to  vest  the  whole 
estate  absolutely  in  him  at  once,  but  only  conferred  upon 
him  the  widow's  life-interest,  leaving  the  contingency  still 
open  that  he  might  not  be  the  next  heir  at  her  death  (e). 
For  instance,  if  the  widow  assigned  or  surrendered  to  the 
daughter's  son,  he  would  upon  this  view  be  entitled  for 
her  life,  and  if  he  survived  her  would  become  absolute 
owner.  If,  however,  he  died  before  her,  leaving  a  son,  that 
son  would  hold  for  her  life,  but  not  longer,  because  at  her 
death  he  would  not  be  the  heir  of  the  widow's  husband. 
A  contrary  conclusion,  however,  was  arrived  at  by  the 
High  Court  of  Bengal  upon  a  reference  to  the  Full  Bench, 
in  which  the  question  referred  was,  **  whether,  according 
to  the  law  current  in  Bengal,  a  transfer  or  conveyance  by 
a  widow  upon  the  ostensible  ground  of  legal  necessity, 
such  transfer  being  assented  to  by  the  person  who  at  the 
time  is  the  next  reversioner,  will  conclude  another  person, 
not  a  party  thereto,  who  is  the  actual  reversioner  upon 
the  death  of  the  widow,  from  asserting  his  title  to  the 
property."  This  question  the  Court  answered  in  the 
affirmative  (/).  They  considered  it  as  settled  beyond  all 
question  by  a  long  current  of  decisions  that  a  widow 
might  surrender  her  estate  to  the  next  reversioner,  so  as  to 
bring  his  estate  at  once  into  possession,  and  thereby  defeat 
all  subsequent  interests.  They  considered  that  it  followed 
as  a  logical  consequence,  that  the  widow  and  the  next 
reversioner  might  by  their  joint  act  convey  an  indefeasible 
estate  to  a  stranger,  of  their  own  mere  will  and  without 
any  necessity.     Garth,  C    J.,  yielded  to  this  conclusion 

{e)  Ramphul  Bai  v.  Tula  Kuari,  6  All  (P.  B  ),  116;  Madan  Mohan  v.  Puran 
Mull,  ibid,  -288 ;  Duli  Singh  v.  Sundar  Singh,  14  All..  377. 
(/)  Nobokishore  v.  Harmath,  10  Cal.,  1102. 
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with  reluctance,  but  considered  that  the  Court  was  bound 
by  a  series  of  authorities,  on  the  faith  of  which  many 
thousands  of  estates  had  been  bought  and  sold  in  Bengal 
during  the  last  twenty  years.  If  no  similar  current  of 
authorities  exists  in  the  other  Presidencies  this  decision 
would,  of  course,  have  little  weight  with  them  {g).  Where 
the  next  reversioner  is  herself  a  female,  who  only  takes  a 
life  estate,  her  consent  will  not  bind  the  next  reversioner 
who  takes  an  absolute  estate  (h).  The  High  Court  of 
Bengal  has  also  held,  that  the  Full  Bench  decision  above 
cited  only  applies  where  the  whole  body  of  persons 
constituting  the  next  reversion  assent  to  the  alienation. 
For  instance,  suppose  there  are  four  persons  equal  in 
degree  who  would  all  take  simultaneously  on  the  death  of 
the  widow.  If  she  alienated  to  the  four,  their  estate 
would  at  once  come  into  possession  and  her's  would  cease. 
But  if  she  alienated  to  two  only,  one  half  of  her  estate 
would  remain,  which  the  Court  held  could  not  be  done, 
except  of  course  for  her  own  life.  And  the  consent  of  two 
to  an  alienation  to  a  stranger  would,  apparently,  be 
equally  ineffectual  (i).  In  Madras  the  High  Court  con- 
siders that  it  is  settled  by  the  decision  in  Behari  Lai  v. 
Madho  Lai  (k)  that  a  widow  may  effect  a  valid  and  com- 
plete surrender  of  her  entire  estate  to  the  then  presumptive 
reversioner,  but  they  do  not  admit  that  a  consent  by  such 
will  give  validity  to  a  transfer  of  part  of  the  estate  to  a 
third  person,  or  against  those  who  are  the  actual  rever- 
sioners at  the  death  of  the  widow  (Z).  In  a  very  recent 
case  (1904)  the  same  Court  has  held  that  as  reversioners 
claiming  after  a  life  estate  held  by  a  female  heir  make  title 
direct  to  the  last  full  owner  and  not  through  each  other, 
no  such  reversioner  can  be  barred  by  the  act  or  omission 

(a)  See  per  Jenkins,  C.  J.,  26  Bom.,  p.  ]33. 

(h)  Kooer  Ooolab  Singh  v.  Rao  Kurhn  Singh,  14  M.  I.  A.,  176;  S.  C,  10 
B.  L.  R.,  1 ;  Bhupal  Bam  v.  Lachma  Knar,  U  All.,  25S  ;  Varjivan  v.  Ghelgi, 
5  Bom.,  663;  Vinayek  v.  Govind,  25  Bom.,  p.  135;  Akkineri  v.  Maliapudit  26 
Maa.,  731. 

(*)  Radha  Ski/an  v.  Jcy  Ram,  17  Cal.,  896. 

[k)  19  I.  A..  30;  S.  C,  19  Cal..  2.%. 

([)  Marudamuthu  v.  Srinivosa,  21  Mad.,  123. 
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of  any  previous  reversioner  unless  he  is  the  heir  of  such 
reversioner  in  whom  the  estate  has  vested  (m). 

§  639.  Consent  by  signature  or  attestation  is  spoken  of.  Evideaceof 
But,  of  course,  this  is  only  one  of  many  modes  by  which  ^^^^^ 
it  is  evidenced.  Presence  at,  or  knowledge  of,  the  transac- 
tion, followed  by  acquiescence,  express  or  implied,  would 
be  just  as  effective,  though  less  easily  proved  than  consent 
given  in  writing  (n).  The  consent  must  also  be,  and  have 
been  obtamed  bond  fide,  that  is  to  say,  it  must  be  a  con- 
sent to  an  actual  transfer,  and  not  to  a  colourable  one 
made  for  the  purpose  of  defeating  the  rights  of  some  other 
than  the  consenting  party  (o) .  It  must  be  given  with  a  * 
full  knowledge  by  the  consenting  parties  of  the  effect  of  | 
what  they  are  doing,  and  an  intelligent  intention  to 
consent  to  such  an  effect.  They  must  know  that  they  are 
not  merely  witnessing  a  transfer  by  the  widow  of  her  own 
life  estate,  but  that  they  are  giving  validity  to  the  des- 
truction of  their  own  future  expectations,  and  this  must 
be  made  out  all  the  more  clearly  where  a  pardanashin 
female  is  a  party  to  the  transaction  {p).  In  Malabar  it 
has  been  laid  down  that  consent  of  all  the  members  of 
the  tarwad  is  necessary  to  a  sale,  but  no  written  consent 
is  required.  The  signature  of  the  chief  anandraven,  or 
member  of  the  family  who  is  next  in  seniority  to  the 
karnaven  or  manager,  is  not  necessary,  but  if  given  it  is 
primd  facie  evidence  of  the  assent  of  all  who  are  interested 
in  the  property.  If  they  did  not  in  fact  consent  they  are 
bound  to  prove  their  dissent  (q).  More  recently,  how- 
ever, it  has  been  decided  that  there  is  no  invariable  rule 
requiring  the  consent  of  all  the  junior  members,  and 
**  that  a  factious  or  capricious  dissent  of  a  single  anan- 

[m)  Oovinda  v.  Thayammal,  28  Mad.,  57 ;  folld.  Abinash  v.  HnHnafh,  32 
Cal.,  62. 

(n)  Muteeoollahy.  Radhnhinode,  S.  D.  of  1856,  596;  Moheak  v.  Ugra,  24 
Suth.,  127. 

(o;  Kolandaya  Sliolagan  v.  Vedamuthity  19  Mad.,  387. 

(p)  Jiwan  Singh  v.  MisH  Lai,  23  I.  A.,  1 ;  S.  C,  18  All.,  146  ;  Sham  Suitdarv. 
Achan  Knnwar,  25  I.  A.,  183,  p.  189;  8.  C,  21  All.,  71,  p.  80;  Tika  Ram  v. 
Deputy  Commisaioner  of  Bara-Banki,  26  I.  A.,  97  ;  S.  C,  26  Cal ;  707. 

iq)  Jkondi  Menon  v.  Sranginreagatta,  1  Mad.  H.  C,  248;  Kaipreia  v. 
MakkaiyU,  ib.,  859 ;  Koyiloth  v.  Puthenpurayil ,  3  Mad.  H.  C,  294. 
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Odob  of  proof. 


draven  ought  not  to  be  allowed  to  invalidate  a  sale  made 
in  pursuance  of  the  decision  of  a  family  conclave,  and 
which  was  either  absolutely  necessary,  or  the  most 
reasonable  and  prudent  arrangement  for  the  protection  of 
the  other  family  property  '*  (r). 

§  640.  In  this,  as  in  all  other  cases,  when  a  person  deals 
with  a  qualified  owner,  he  must  prove  the  facts,  either 
of  purpose  or  consent,  upon  which  he  relies  as  giving 
validity  to  the  transaction.  But  the  amount  of  proof  may 
vary  considerably,  according  as  he  is  the  immediate 
party  to  the  transaction,  or  only  the  representative  of 
such  party,  and  according  to  the  lapse  of  time  that  has 
taken  place,  and  other  similar  circumstances.  And  if  he 
once  proves  the  existence  of  a  debt,  which  would  justify 
the  transaction,  its  continuance  will  be  assumed,  unless 
the  person  who  contests  the  transaction  shows  sufficient 
cause  for  assuming  that  it  was  satisfied  (s).  Nor  is  he 
bound  to  prove  that  the  facts  were  actually  as  they  were 
represented  to  him,  provided  he  made  bond  fide  and 
proper  enquiry,  and  such  facts  were  represented  to  him  as 
would,  if  true,  have  justified  the  transaction  (t).  Nor  is 
he  in  any  case  bound  to  see  to  the  application  of  the 
money  (w).  But  the  mere  statement  in  a  document  that 
it  was  executed  for  a  particular  purpose  is  not  sufficient 
evidence  either  of  the  existence  of  the  purpose  or  of  the 
adequacy  of  the  enquiry  (v).  It  is  hardly  necessary  to  add 
that,  as  between  the  widow  herself  and  the  person  dealing 
with  her,  the  transaction  must  be  absolutely  free  from 
fraud,  and  must   be  shown  to    have  been  entered    into 


(r)  Kalliyani  v.  Narayava,  9  Mad.,  266. 

(«)  Hunoomanpenad'a  case^  6  M.  I.  A.,  393;  Cavaly  Vcncata  v.  Collector  of 
Matvlipatam,  11  M.  I.  A.,  619;  S.  C,  2  Sath.  (P. C), 61 ; Ltt/rAeuv.  GoAooZ,  13 
M.  I.  A.,  209;  8.  C,  b  B.  L.  R.  (P.  C),  57;  S.  C,  12  Suth.  (P.  C),  47;  Rao 
Kurunx.  Nawab  Mahomed,  14  M.  I.  A..  187  ;  8.  C,  10  B  L.  R.  .P.  C  ),  1 ; 
Lala  Amarnath\.  AchanKuuwar,  19  I.  A.,  196;  8.  C.  14  All.,  420;  Sham 
Snndar  v.  Achan  Kunwar,  26  I.  A.,  183  ;  8.  C,  21  All.,  71. 

(t)  Hunocmanperaad'a  case,  ub  sup. ;  Kameswar  v.  Bun  Bahadoor^  8  1.  A., 

8  ;  3.  C,  6  Cal.,  843;  Act  IV  of  1862,  §  88  (Transfer  of  Property). 

(u)  Bunoomanperaad'a  cate^  ub  sup. ;  Bam  Perahad  v.  Iff.  Nagbungahe^, 

9  Suth.,  601. 

(r)  Sunker  Lall  v.  Juddoobuna,  9  Suth.,  286.     Soe  aiUe  §  34  9,  et  seq. 
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with   the  fullest  knowledge  by  her  of  its  nature    and 
consequences  (w), 

§  641.  A  sale  in  execution  of  a  decree  against  a  female  Effect  of  exeoa- 
heir  is  merely  an  involuntary  alienation,  and  will  be  female, 
judged  of  by  the  previous  principles.  Where  the  suit  is 
founded  upon  a  purely  personal  debt  or  contract  of  her 
own,  the  decree  can  only  be  against  her  own  person  and 
property,  and  a  sale  in  execution  will  only  convey  her  own 
interest  in  the  property  (x).  But  even  though  the  foun- 
dation of  the  decree  be  a  liability  which  might  bind  the 
reversioners,  that  alone  is  not  sufl&cient.  The  suit  must 
be  so  framed  as  to  show  that  it  is  not  merely  a  personal 
demand  upon  the  female  in  possession,  but  that  it  is 
intended  to  bind  the  entire  estate,  and  the  interests  of  all 
those  who  come  after  her.  The  reason  of  this  is  that, 
although  in  a  suit  brought  to  recover,  or  charge  an  estate 
of  which  a  Hindu  female  is  the  proprietress,  she  will,  as 
defendant,  represent  and  protect  the  estate,  as  well  in 
respect  of  her  own  as  of  the  reversionary  interest ;  still, 
and  on  this  very  account,  the  plaintiff  is  bound  to  give 
notice  that  he  is  seeking  so  large  a  remedy,  in  order  to  put 
those  who  may  be  ultimately  affected  upon  their  guard, 
and  to  enable  them  to  protect  themselves  (y).  If,  there- 
fore, the  suit  is  framed  so  as  only  to  claim  a  personal 
decree  against  the  heiress,  the  plaintiff  will  be  relieved 
from  the  necessity  of  •  proving  anything  beyond  her 
personal  liability.  But  then  the  decree  can  only  be 
executed  against  the  female  holder  personally,  and  against 
her  limited  interest  in  the  land  (z). 

{w)  Kameawar  v.  Run  Bahadoor,  8  \.  A.,  8  ;  S.  C,  6  Cal.,  843;  Sudinht  v. 
Mt.  Sheoharat,  9  I.  A.,  89;  Sadashiv  v.  Dhakuhai,  6  Bom.,  450. 

(x)  Jugal  Kiahore  v.  Jotendro  Mohttn,  11  I.  A.,  66;  S.  C,  10  Cal.,  986; 
Narana  Maiya  v.  Vaatevat  17  Mad.,  206;  Braja  Lalv.Jiban  KrishnUt^^ 
Cal.,  286. 

(y)  See  Nuacnder  v.  Kaminee,  11  M.  I.  A.,  267;  S.  C,  8  Suth.  (P.  C),  17; 
post  §  668.  Tbe  language  of  the  Court  here,  and  in  Mohima  v.  Ram  Kishorey 
16  B.  L.  R..  160;  S.  C,  28  Suth.,  174,  would susgest  that  the  reversioners  must 
be  parties  to  a  suit  framed  for  this  purpose,  sedTqutpre.  They  would  certainly 
be  entitled  to  come  in  and  ask  to  be  made  parties,  and,  of  course,  it  would  be 
safer  to  include  them  from  the  first,  if  ascertainable. 

(z)  Nugender  v.  Kaminee,  11  M.  I.  A.,  241 ;  S.  C,  8  Suth.  (P.  C),  17;  Baijun 
Y.  BHj  Bhookun,  2 1.  A.,  276 ;  S.  C,  1  Cal.,  188 ;  Mohima  v.  Ram  Kishore,  16 
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estate '^^^"**"^       §  642.  A  diflferent  case  is  where  the  proceeding  is  nomi- 
nally against  the  heiress,  but  is  really  against  her  merely 
deU^ofias/maie  ^®  representing  the  estate,  that  is  where  the  debt   on 
holder.  which  the  decree  is  founded  was  not  her  own  at  all,  but 

was  the  debt  of  the  last  male  holder.  Here,  again,  there 
is  a  distinction,  according  as  the  decree  was  passed  in  the 
life  of  the  male  holder,  and  against  him,  or  not.  In  the 
former  case,  if  execution  has  not  been  taken  out  during 
his  life  it  may  be  taken  out  after  his  death  against  any 
property  which  he  may  have  left  behind.  No  matter  into 
whose  hands  such  property  has  passed  (a),  the  property 
seized  and  sold  will  be  described  as  the  property  of  the 
deceased,  and  the  entire  interest  in  it  will  pass  by  the  sale. 
But  if  no  decree  has  been  passed  against  him  before  his 
death,  it  is  necessary  to  bring  or  revive  the  suit  against 
his  representative,  whether  male  or  female.  "  In  such 
cases  the  representative,  and  not  the  deceased,  is  the 
defendant ;  and  in  the  notification  of  sale,  and  in  the  certi- 
ficate of  sale,  it  ought  to  be  set  forth  that  what  is  sold  is 
the  right  title  and  interest  of  the  representative  on  the 
record,  and  not  that  of  the  deceased  person.  As  the  whole 
estate  of  the  deceased  vests  in  his  legal  representative,  the 
purchaser  would  be  safe  if  the  representative  on  the  record 
were  really  the  legal  representative.  But  on  this  point  he 
would  be  bound  to  satisfy  himself,  and  must  take  the 
consequences  if  it  turned  out  to  be  otherwise  *'  (b). 
Therefore,  where  the  deceased  was  divided,  and  therefore 
represented  by  his  widow,  but  the  suit  was  brought  against 
his  divided  brother  ;  and,  conversely,  where  the  deceased 
was  undivided,  and  the  suit  was  brought  against  his 
widow,  and  not  against  his  brothers,  in  each  case  it  was 
held  that  nothing  passed  to  the  purchaser  at  an  auction-sale 
under  the  decree  (c).     So  where  the  deceased  left  a  widow 

B.L.r!,  142 ;  S.  C,  23  Suth.,  174 ;  Kisio  Moyee  v.  Prosunno^^  SuthT,  304.  See 
Venkataramayyan  V .  VenKatasubramania^  1  Mad.,  868;  Siva  Bhaoiatn  v. 
Palani  Padiachi^  4  Mad.,  401 ;  Kriato  Gobind  v.  Rem  Chunder^  16  Cal.,  511. 

(a)  See  ante  ^  329,  as  to  the  effect  of  a  gift  or  devise  upon  the  right  of  a 
creditor. 

ib)  Per  curiam^  Natha  v.  Jamni,  8  Bom.  H.  C.  (A.  C.  J.),  41. 

(c)  Natha  v.  Jamni,  8  Bom.  H.  C.  (A.  C.  J.),  37  ;  Sadabart  Prasad  v.  FooU 
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and  a  minor  son,  and  the  suit  was  brought  against  the 
widow,  decree  obtained  and  execution  taken  out  against 
her,  as  representing  the  estate,  the  existence  of  the  minor 
being  ignored  throughout,  it  was  held  that  his  interests 
were  not.  affected  (d).  But  where  the  estate  is  actually 
represented  by  a  female,  and  the  suit  is  properly  brought 
against  her  upon  a  debt  of  the  last  male  holder,  no  liability 
can  possibly  attach  upon  her  personally  (e).  The  basis  of 
the  suit  against  her  is,  that  the  estate  which  she  holds  is 
bound,  and  that  she  is  compellable  to  pay  not  out  of  her  §;°^j» g***^  of 
assets,  but  out  of  the  assets.  Consequently,  any  decree 
against  her,  and  all  proceedings  in  execution  of  it,  will  be 
interpreted  so  as  to  give  proper  effect  to  the  transaction. 
For  instance,  a  man  had  given  a  bond,  and  died  leaving  an 
infant  son,  and  a  widow  who  was  guardian  of  the  son. 
She  was  sued  on  the  bond,  judgment  was  given  against 
her,  and  execution  was  issued.  The  advertisement  stated 
that  the  property  was  hers,  and  that  the  rights  and  interest 
of  the  debtor  were  to  be  sold.  It  was  held  that  the  estate 
of  the  deceased  was  what  was  sold,  and  that  the  purchaser 
had  a  good  title  against  the  son  (/).  This  decision  was 
approved  and  followed  by  the  Privy  Council,  in  a  case 
where  a  widow  was  sued  for  arrears  of  rent,  which  accrued 
due  in  the  time  of  the  husband.  The  plaintiff  had,  accord- 
ing to  the  practice  which  then  existed,  obtained  a  decree 
in  the  Civil  Court  against  the  husband  for  the  arrears.  He 
then  proceeded  against  the  widow  in  the  Collector's  Court 
to  enforce  payment  from  the  estate.  The  decree  was  given 
against  the  widow  as  sole  heiress  and  representative.     It 

ha^ih  Koer,  3  B.  L.  R.  (F.  B.),  3\  ;  S.  C,  12  Suth.  (F.  B.),  1  ;  Phoolhash  Koon- 
war  V.  Lalla  Jogeshur,  8  I.  A.,  7  ;  S.  C,  1  Cal.,  226  ;  S.  C,  25  Suth.,  286  ;  see 
Hendry  v.  Mutty  Lall,  2  Cal.,  395. 

{d)  Jatha  Naikv.  Venktapa,  5  Bom.,  14;  Akoha  Dadav,  Sakharam,  9  Bom., 
429  ;  Subhanim  v.  Venkata  KrisJnmn,  11  Mad.,  408. 

(e)  Personal  liability  can  only  attach  to  a  married  woman  in  respect  of  her 
airidhanuniy  even  though  the  decree  is  general  in  its  form ;  in  re  Badhi,  12 
Bom.,  228. 

{f)  Ishanv.BukshAli,  Marsh,  614;  S.C.,Sath.(F.  B.),  H9.  ^eQ  Alukmonee 
▼.  Banee  Madhubj 4 C&\.y  077  ;  Achut  Bamchandra  v.  Manjunath,  21  Bom.,  539. 
So  a  decree  against  a  widow  binds  her  subsequently  adopted  son,  and  the  result 
of  an  appeal  brought  by  her,  after  the  adoi>tion,  equally  binds  him,  though  he  is 
not  made  a  party  to  it.  Hart  Saran  Moitra  v.  Bhubaneawari ,  16  I.  A.,  196; 
S.C,  16  Cal.,  40. 
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was  held  that  the  execution  of  this  decree  bound  all  the 
interests  in  the  property,  and  not  merely  that  of  the 
widow  ig).  And  where  the  advertisement  of  sale  points 
to  a  decree  against  the  husband  as  that  which  is  being 
enforced,  it  is  immaterial  that  it  states  that  what  is  being 
sold  is  the  right  title  and  interest  of  the  widow  (h), 

§  643.  Before  passing  away  from  the  subject  of  aliena- 
tion by  a  female  heir,  it  is  advisable  to  consider  the  effect 
upon  the  reversioner,  first  of  hostile  judgments  obtained 
against  her,  and  secondly  of  dispossession  of  her  estate  as 
Judgments.  raising  the  bar  of  the  Statute  of  Limitation.  The  leading 
case  upon  the  first  point  is  the  ruling  in  the  Shivaganga 
case  (i)  where  in  reference  to  the  contention  that  the 
appellant  was  concluded  by  a  decree  passed  in  1847  against 
her  mother  Angamootoo  her  predecessor  in  title  who  had 
held  the  estate  as  widow.  Their  Lordships  stated  their 
opinion  **  that  unless  it  could  be  shown  that  there  had  not 
been  a  fair  trial  of  the  right  in  that  suit,  or  in  other  words, 
unless  that  decree  could  have  been  successfully  impeached 
on  some  special  ground,  it  would  have  been  an  effectual 
bar  to  any  new  suit  by  any  person  claiming  in  succession 
to  Angamootoo.  For  assuming  her  to  be  entitled  to  the 
Zemindary  at  all,  the  whole  estate  would  for  the  time  be 
vested  in  her,  absolutely  for  some  purposes,  though  in 
some  respects  for  a  qualified  interest ;  and  imtil  her  death 
it  could  not  be  ascertained  who  would  be  entitled  to 
succeed.  The  same  principle  which  has  prevailed  in  the 
Courts  of  this  country  as  to  tenants  in  tail  representing 
the  inheritance  would  seem  to  apply  to  a  Hindu  widow  ; 

(g)  Durbhungav.  Ooomar,  14  M.  I.  A.,  606;  S.  C.IOB.  L.R.,294;  S.  C.,17 
Suth.,  459.  The  effect  of  this  and  the  preceding  decisions  has  been  stated  by 
the  Judicial  Committee  to  be  '*  that  in  execution  proceedings^  the  Court  will 
look  at  the  substance  of  the  transaction,  and  will  not  be  disposed  to  set  aside 
the  execution  upon  mere  technical  grounds  when  they  find  that  it  is  substan- 
tially right."  Biasfsiur  v.  Luckmesaur,  6 1.  A.,  233,  238;  S.  C,  5  C.  L.  R.,  477; 
RamJHshore  v.  Kally  Kanfo,  6  Cal.,  479  ;  Jotendro  v.  Jogul,  7  Cal.,  857  ;  affd. 
Jugul  KUhore  v.  Jotendro,  11  I.  A.,  66;  S.  C,  10  Cal.,  986;  HaH  Vydiana- 
thayyan  v.  Minakshiy  6  Mad.,  15  ;  Baroda  Kama  v.  Jaiindra^  22  Cal.,  974. 

{n)  Mt.  Nuzeerum  v.  Moulvie  Ameerooddeen^  24  Suth.,  8. 

(i)  Kaiama  Nachiar  v.  Shivaganga  Rajahj  9  M.  I.  A.,  p.  604 ;  foUd.  Pariah 
Narain  Singh  v.  TrUokinath,  11  I.  A.,  197;  S.  C,  11  Cai.,  186. 
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and  it  is  obvious  that  there  would  be  the  greatest  possible 
inconvenience  in  holding  that  the  succeeding  heirs  were 
not  bound  by  a  decree  fairly  and  properly  obtained  against 
the  widow.  **  In  the  latest  case  to  which  this  ruling  was 
applied  the  reversioner  sued  for  possession  of  the  estate. 
The  defendant  pleaded  that  the  daughter  of  the  last  male 
holder  had  sued  him  ineffectually  on  the  same  title.  The 
plaintiff  alleged  that  under  the  Limitation  Law  (Act  of 
1871,  Art.  142,  Act  of  1877,  Art.  141)  his  right  to  sue 
accrued  on  the  death  of  the  female  heir.  Their  Lordships 
set  aside  this  contention.  "  The  words  '  entitled  to  the 
possession  of  immovable  property  '  refer  to  the  then 
existing  law.  Under  that  law  the  plaintiff  being  bound 
by  the  decree  against  Sampurna  would  not  be  entitled  to 
bring  a  suit  for  possession.  The  intention  of  the  Law  of 
Limitation  is,  not  to  give  a  right  where  there  is  not  one, 
but  to  interpose  a  bar  after  a  certain  period  to  a  suit  to 
enforce  an  existing  right  *'  (A;). 

Where  the  widow,  or  other  holder  of  a  widow's  estate,  LimitatioD. 
is  dispossessed  by  virtue  of  any  alienation  or  other  act  of 
ownership  of  her  own,  her  act  being  effectual  for  her  own 
life  is  not  adverse  to  the  reversioner  till  her  death,  and 
does  not  call  upon  him  to  bring  any  suit  till  then  (I). 
Where  she  is  dispossessed,  or  prevented  from  taking 
possession,  by  the  hostile  act  of  a  third  party,  it  was  held 
under  the  Act  XIV  of  1859  that  if  her  suit  was  barred  by 
time  that  of  the  reversioner  would  also  be  barred  (m). 
When, however,  the  Acts  of  1871  and  1877  came  into  force,  I 
the  Indian  Courts  held  that  the  law  had  been  changed, 
and  that  the  statute  in  every  case  began  to  run  against! 
the  reversioner  from  the  death  of  the  last  female  heir.' 
The  point  at  last  came  for  decision  before  the  Privy 
Council,  and  the  Indian  decisions  were  affirmed  (n).     It 

(k)  Harinath  v.  Mohunf  Mothoor  Mohutt^'^'l.  A  .,  183 ;  87  CT,  21  ChI.,  8. 
Af(  to  decrees  in  declaratory  suits,  see  poat  §  6i50. 

(l)  Pursitt  Koer  v.  Paaut  Boy,  8  Cal.,  442. 

im)  Nobi»chunder  v.  Guru  Per8ad,9  Suth.  (P.  B.),  506;  8.  C,  B.  L.  R., 
Sup.  Vol.,  1008. 

(n)  Bunchordwiv.  Parvatibai,26I,  A.,  71 ;  S.  C,  28 Bom.,  726 ;  Jluimmanv. 
Tilokit  25  All.,  485.    In  a  recent  case  (1908)  where  a  widow  had  granted  a  leage 
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would  appear  then  that  the  statute  can  never  begin  to  run 
against  a  reversioner  in  consequence  of  any  possession  or 
dispossession  of  a  female,  so  long  as  she  holds  as  heir  of  the 
last  male.  If  she  holds  under  some  claim  of  title  inde- 
pendent of  him,  her  possession  is  hostile  to  the  rightful 
heir  or  reversioner  from  the  time  it  begins  (o). 

§  644.  The  self-acquired  propei-ty  of  a  man  will  descend 
to  his  widow  where  his  joint  or  ancestral  property  would 
not  do  so.  But  she  has  no  other  or  greater  power  over 
the  one  than  over  the  other  (p).  A  different  rule  prevails 
among  the  Jains.  A  widow  among  them  is  said  to  have 
an  absolute  interest  over  her  husband's  self-acquired  pro- 
perty. It  has  been  suggested  in  some  early  cases,  but 
does  not  appear  to  be  established,  that  she  has  some 
larger  interest  over  his  ancestral  property  than  an  ordinary 
widow  possesses  (q), 

§  645.  Another  point  on  which  there  appears  to  be 
much  difference  of  opinion,  is  whether  a  widow  or  other 
female  heir  has  any  larger  power  of  disposition  over 
movable  property  than  over  immovable  property.  It  is 
now  finally  settled,  as  regards  cases  governed  by  the  law 
of  Bengal  and  Benares,  that  there  is  no  difference,  and 
that  the  same  restrictions  apply  in  each  case  (r).     But  in 

for  60  years,  and  the  reversioner  upon  her  death  sued  the  lessee  for  recovery  of 
the  property  by  cancellation  of  the  lease,  it  was  held  by  the  Calcuttu  High 
Court  that  aB  tho  lease  was  not  void  but  only  voidable,  it  was  neoesaary  to  set 
aside  the  lease  in  order  to  clear  his  title,  and  therefore  that  the  limitation 
applicable  was  Art.  91  and  not  Art.  141  of  Act  XV  of  1877.  Bijoy  Oopal  v. 
Nu  Batan,  30  Cal.,  990.  The  case  of  Bunchord^iB  v  Parvati  was  not  cited.  It 
may  be  submitted  that  as  against  the  reversioner  all  alienations  by  the  widow 
primd  facie  terminate  with  her  life.  It  is  for  the  defendant  to  show  that  their 
operation  continues,  which  he  may  show  in  various  ways,  one  being  that  the 
reversioner  has  ratified  the  transaction.  The  bar  of  limitation  cannot  depend 
upon  the  plea  set  up  by  the  defence. 

(o)  Mt.  Lachan  Kunwar  v.  Anani  Stngh,  22  I.  A.,  26;  S.  C,  22  Cal.,  446 ; 
Mahabir  Perahad  v.  AdJiikani  Koer,  23  Cal.  (P.  C),  942. 

(p)  m.  Thahoor  v.  Bai  Baluk  Bam,  II  M.  I.  A.,  189  ;  8.C..  10  Suth.  (P.  C),  3. 

(q)  Sheo  Singh  v.  Mt.  Dakho,  6  N.-W.  P.,  882;  8.  C,  affd.  on  appeal,  5 1.  A., 
87;  8.  C,  1  All.,  688;  Shimbhu  Nath  v.  Gayan  Ohand,  16  All.,  879; 
Hamobh  v.  Mandil,  27  Cal.,  879. 

(r)  D.  Bhaga,  zi.,  1.  §  66,  60,  68,  64;  D.K.  Sangraha,  i.,  2 ;  Coatinaut Bygaek 
V.  Hurroaondry,  2  M.  Dig.,  198 ;  affirmed  in  P.  C.  Clarke,  Rules.  91  ;  V.  Darp., 
97 ;  Bhuffwandeen  v.  Myna  Baee,  11  M.  I.  A.,  487 ;  8.  C,  9  Suth.  (P.  C),  38. 
This  position  was  doubted  as  regards  Bengal,  7  Bom.,  168,  but  has  been  (1908) 
affirmed  by  the  High  Court  of  Calcutta.  Dvrga  Nath  v.  Chintamoni,  81  Cal., 
214. 
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both  these  decisions,  and  in  that  cited  above,  Mt,  Thakoor  Power  oiheiresfi 

OTor  moTableB. 

V.  Bai  Baluk  Bam,  it  was  admitted  by  the  Judicial 
Committee  that  there  might  be  a  difference  in  this  respect 
between  the  law  of  those  provinces,  and  that  administered 
in  the  Mithila  and  in  Western  and  Southern  India.  Cer- 
tainly as  regards  these  latter  districts  there  is  a  strong 
current  of  authority  the  other  way  (s).  It  is  difficult 
to  ascertain  upon  what  ground  these  decisions  rested. 
Most  of  them  were  given  in  accordance  with  futwdhs 
which  set  out  no  reasons  or  authority.  Many  of  those  in 
Bombay  appear  to  relate  to  cases  where  the  widow  had 
received  the  property  by  gift  or  devise  and  not  as  heir. 
The  Madras  High  Court  has  lately  decided,  though 
apparently  without  noticing  the  decisions  of  the  Sudder 
Court  to  the  contrary,  that  the  restrictions  upon  a  widow's 
estate  apply  to  movable  as  well  as  to  immovableproperty(^). 
The  question  was  lately  referred  to  a  Full  Bench  in 
Bombay,  in  a  case  where  the  will  of  a  widow  had  been 
held  invalid  as  regards  the  immovable  property  of  her 
husband  but  valid  as  to  the  movable.  In  the  referring 
order,  Jardine,  J.,  reviewed  all  the  cases  upon  the  subject 
in  an  elaborate  opinion  in  which,  while  apparently  yielding 
to  the  decisions  arising  from  Bombay  and  those  districts 
where  the  Mayukha  is  supreme,  he  declined  to  follow 
those  rulings  as  regards  districts  where  the  Mitakshara  is 
the  primary  authority.  The  judgment  of  the  Full  Bench 
delivered  by  Sargent,  C.  J.,  pronounced  the  will  invalid  as 
to  the  movables.  He  summed  up  the  discussion  as 
follows : — "  In  this  state  of  the  authorities,  we  think  that 

(s)  See  aB  to  the  Mithila,  Vivada  Chintamani,  26]— 268;  Sreenarain  v. 
Bhya  Jha,  2  3.  D.,  23  (^9,  86) ;  Doorga  v.  Poorun,  6  Sutb.,  141 ;  Birajun  Kooer 
V.  Luchmi  Narain,  10  Cal.,  392.  Madras  :  Madhaviya,  §  44 ;  Ramasaahien  v. 
Akylandummal,  Mad.  Dec.  of  1849,  115  ;  Goaroobukah  v.  Latchmana,  ib.,  1850, 
61  ;  Gopaula  v.  Narraina  Putter,  ib.y  74 ;  Cooppa  v.  Saahappien,  ib.,  1868,  220. 
Bombay:  V.  May.,  iv.,  8,  ^  3;  Bechur  v.  Baee  Luhmee,  1  Bom.  H.  C,  56; 
Pranjeev an daav-Dewcooverbaeetl  Bom.  H.  C.,130;  Jamiyatram  v.BaiJamna, 
a  Bom.  H.  C,  10 ;  Lakahmibai  v.  Qanpai  Moroba,  4  Bom.  H.  C.  (O.  C.  .1.),  150, 
162 ;  Bhaakar  Trhnbak  v.  Mahadev  Bamji,  6  Bom.  H.  C.  (O.  C.  J.),  1,  18  ;  ver 
curiam t  Tuljaram  v.  Mathuradas,  5  Bom.^  670;  Damodur  y.  Purmanandaat 
7  Bom.,  p.  163;  Harilal  v.  Pranvaladaa,  16  Bom.,  229;  Bai  Jamna  v.  Bai 
Shanker,  ibid.,  283. 

{t)  Naraaimma  v.  Venkatadri^  8  Mad.,  290 ;  Buchi  Bamayya  v.  Jagapaihi, 
•5.,  305. 
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the  ruling  of  the  Privy  Council  that  the  property  inherited 
by  a  widow  from  her  husband  devolves  on  his  heirs  at  her 
death,  must  have  effect  given  to  it  throughout  the  Presi- 
dency with  regard  to  the  devolution  of  the  movables  so 
inherited,  and  to  that  extent,  if  the  decision  in  Damodar 
V.  Purmandas  (7  Bom.,  155)  is  to  be  regarded  as  necessarily 
giving  the  movables  that  remain  to  the  widow's  heirs,  it 
must  be  treated  as  of  no  authority.  Assuming  then,  as 
we  think  we  must,  that  the  movables  existing  at  the  time 
of  the  widow's  death  devolve,  by  inheritance,  on  her 
husband's  heirs,  we  think  the  widow's  power  of  alienation 
over  the  movables  cannot  be  regarded  as  including  the 
power  of  willing  them  away  at  her  death  so  as  to  displace 
the  right  of  inheritance  by  her  husband's  heirs  "  (w). 

This  ruling  leaves  untouched  the  widow's  power  of 
alienation  during  her  life,  as  to  which  Jardine,  J.,  said 
(p.  703)  with  reference  to  a  suggestion  of  mine  {ante  §  253), 
"  We  should  prefer  to  say  that  the  nature  of  movable 
j  property  being  such  that  in  many  cases  conversion  is 
'  essential  to  its  enjoyment,  the  widow  is  not  precluded  from 
converting  it  but  must  preserve  the  capital,  unless  the 
I  expenditure  of  it  is  necessitated  by  the  insufficiency  of  the 
mcome  to  provide  for  her  maintenance,  subject  neverthe- 
less, to  a  power  to  dispose  of  a  moderate  portion  for 
works  of  piety."  Whenever  the  question  arises  for  final 
decision,  it  will  be  well  to  bear  in  mind  the  observations 
of  the  Judicial  Committee  in  Bhtigwandeen  v.  Myna 
Baee  (v).  These  show  that  the  texts  which  authorize  a 
woman  to  dispose  absolutely  of  movable  property  given  to 
her  by  her  husband,  are  different  from  those  which  control 
her  disposition  of  property  inherited,  and  that  she  may 
probably  have  larger  powers  over  the  former  than  over 
the  latter.  Also,  that  reliance  can  no  longer  be  placed 
upon  the  much  canvassed  text  of  the  Mitakshara  (II,  11, 
§  2),  as  raising  any  analogy  between  property  inherited  by 

(u)  Oadadhar Bhat  v.  Chandra Bhagahaiy  17  Bom.,  690;  folld.  Ska  Chaman- 
lal  V.  Doshi  Oanesh,  28  Bom.,  458. 
{v)  n  M.  I.  A.,  510—514;  S.  C.  9  Suth.  (P.  C.),28. 
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a  woman  and  her   stridhanum,  as  regards  the  right   to 
dispose  of  it. 

§  646.  Remedies  against  the  acts  op  a  female  heir.  Remedies. 
— This    part    of    the    subject   divides   itself   into   three 
branches — Who  may  sue ;  for  what  they  may  sue,  and 
the  equities  that  arise  in  giving  relief. 

Who  may  sue. — No  one  can  sue  in  respect  of  the  acts  of  Persons 
the  female  proprietor,  except  those  who  have  an  interest  ""*®'®*    • 
in  the  succession,  and  who  would  be  injured  by  the  a^sts 
complained  of.     It  is  quite  clear  that  a  mere  stranger 
cannot  sue.     And  he  is  not  put  into  a  better  position  by 
joining  the  reversionary  heirs  as  defendants,  or  even  by 
obtaining  their  consent  (w).     But  the  further   question  Suit  by  rever- 
arises,  who  is  a  mere  stranger?    The  next  reversioner,  that  "®'*®^ 
is  the  presumptive  heir  in  succession,  has  only  a  con- 
tingent estate.     But  it  is  settled  that  this  estate  gives  him 
such  an  interest  as  will  justify  a  suit,  where  that  interest 
is  in  danger  (x).     On  the  other  hand,  it  seems  equally 
settled  that  only  the  immediate  reversioners  can  bring 
such  a  suit  (y),  unless  the  reversioners  are  themselves 
fraudulently  colluding  with  the  female  heir,  so  that  their 
protection  of  the  estate  is  in  fact  withdrawn  (z),  or  unless 
the  immediate  reversioner  is  herself  only  the  holder  of  a 
life  estate  (a). 

{w)  Brojokishnree  v.  Sreenath  Boae^  9  SutJi.,  463.  Nor  can  the  assignee  of  a 
reversioner's  rieht  sue,  even  thoiigh  he  would  be  the  next  reversioner  after  the 
Assignor;  Haicharan  v.  PyariMani,  8B.  L.  R.  (O.  C.  J.),  70.  8ed  qy.  as  to 
last  position  ?  If  the  assignment  was  valid  he  became  next  reversioner.  See 
Awmur  v.  Mardun,  2  N.-W.  P.,  81. 

{x)  Lnkhee  v.  Gokool,  18  M.  I.  A.,  209,  224  ;  S.  C,  8  B.  L.  R.  (P.  C),  57 ; 
S.  C,  12  Suth.  (P.  (J.),  47  ;  Kooer  Goolab  v.  Rao  Kurun,  14  M.  I.  A.,  176  ;  S.  C, 
10  B  L.  R.,  1  ;  Jumoonav.Bamaaoonderai,  SI.  A.,  72;  S.  C,  1  Cal.,  ^d;Adi 
Deo  V.  Dukkaratn,  6  All.,  532;  Hemchunder  v.  Samamoyi^  22  (^'al.,  364  ; 
Bojomoyee  v.  Troylnkho,  29  (^al.,  269.    See  §  649. 

(y)  Gogunchnvder  v.  Joy  Durga,  S.  D.  of  1869,  GOO ;  BrojokWioree  v.  Sree- 
nath  BosBy  9  ^>^th.,  468;  Bamasoondvrce  v.  Bamaaoondureey  10  Suth.,  801 ; 
(but  see  Oojuhnnney  v.  Sagormoney,  Tayl.  &  B.,87U)  ;Baghunatky.  'Ihakuri^ 
4  All..  16  ;  Madari  v.  AfaZJtt,  6  All.,  428. 

(e)  Naikram  v.  Soorujbuns^  8.  D.  of  1859, 891 ;  Sfiama  Soonduree  x.Jumooiiar 
24  Huth.,  86 ;  Betoor.  Lalljee,ib.,  899 ;  Kooer  Goolab  v.  BaoKurun,  14  M  .  I.  A., 
176 ;  S.  C,  10  B.  L.  R.,  1, 198  ;  Anand  v.  Court  of  Wards,  8  I.  A.,  14 ;  Balgo- 
bind  V.  Bamkumar,  6  All.,  481 ;  Gauri  v.  Gursanai,  2  All.,  41  \Jhula  v.Kanta 
Prasad,  9  All., 441 ;  Mahomedv. Krithnan,ll  Mad.,  106;  Manmatha  v.  Bohilli, 
27  All.,  406.  See  as  to  misjoinder  of  causes  of  action  by  plaintiff  seeking  a 
declaration  that  alienations  to  several  persons  were  invalid  ;iLacAar  v.  Bathore, 
7  Bom..  289. 

(a)  Kandasamir.  Akkammal,  18  Mad.,  195;  Raghupati  v.  Tirunmlai,  16 
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§  647.  FoEWHAT  THEY  MAY  SUE. — An  action  against  the 
heir  in  possession  is  only  maintainable  in  respect  of  some 
act  of  hers  which  is  injurious  to  the  reversioner.  Such 
acts  are  of  two  classes :  First,  those  which  diminish  the 
value  of  the  estate  ;  second,  those  which  endanger  the  title 
of  those  next  in  succession. 
Torestram  .First. — Under  this  head  come  all  acts  which  answer  to 

the  description  of  waste,  that  is,  an  improper  destruction 
or  deterioration  of  the  substance  of  the  property.  The 
Wftste  by  heiress  right  of  those  next  in  reversion  to  bring  a  suit  to  restrain 
in  poBseBsion.  g^^j^  waste,  was  established,  apparently  for  the  first  time,, 
by  an  elaborate  judgment  of  Sir  Lawrence  Peel,  C.  J.,  in 
1851  (6).  What  will  amount  to  waste  has  never  been  dis- 
cussed. Probably  no  assistance  upon  this  point  could  be 
obtained  from  an  examination  of  the  English  cases  in 
regard  to  tenants  for  life.  The  female  heir  is,  for  ail  pur- 
poses of  beneficial  enjoyment,  full  and  complete  owner. 
She  would,  as  I  conceive,  have  a  full  right  to  cut  timber, 
open  mines  and  the  like,  provided  she  did  so  for  the 
purpose  of  enjoying  the  estate,  and  not  of  injuring  the 
reversion.  As  Sir  Latorence  Peel  said  (c) :  "  The  Hindu 
female  is  rather  in  the  possession  of  an  heir  takmg  by 
descent  until  a  contingency  happens,  than  an  heir  or 
devisee  upon  a  trust  by  implication.  Therefore,  a  bill  filed 
by  the  presumptive  heir  in  succession  against  the  imme- 
diate heir  who  has  succeeded  by  inheritance,  must  show  a 
case  approaching  to  spoliation."  She  must  appear  not 
merely  to  be  using,  but  to  be  abusing,  her  estate.  There- 
fore, specific  acts  of  waste,  or  of  mismanagement,  or  other 
misconduct,  must  be  alleged  and  proved.  Unless  this  is 
done,  the  female  heir  can  neither  be  prevented  from 
getting  the  property  into  her  possession,  nor  from  retain- 
ing it  in  her  hands,  nor  compelled  to  give  security  for  it, 
nor  can  any  orders  be  given  her  by  anticipation  as  to  the 

Mad.,  422  ;  Balgohind  v.  Bamkumar,^ k\\.,Am  ;  Ahina9h  v.  J7artn/i//r,  82C&]  , 
62  ;  contra  Madari  v.  Malki^  6  All.,  428 ;  folld.  Ishwar  Narain  \.  Janki,  15 
All.,  132. 

(6)  Hurry do9»  v.  Bungunntoney^  Sev.,  657. 

(c)  Hurrydo$9y.  Bungunmonty y  Sev.,  661. 
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mode  in  which  she  is  to  use  or  invest  it  (d).  But  where 
such  a  case  is  made  out,  the  heiress  will  be  restrained 
from  the  act  complained  of.  In  a  very  gross  case,  she 
may  even  be  deprived  of  the  management  of  the  estate, 
and  a  receiver  appointed.  Not  upon  the  ground  that  her 
act  operates  as  a  complete  forfeiture,  which  lets  in-  the 
next  estate,  and  entitles  the  reversioner  to  sue  for 
immediate  possession,  as  if  she  were  actually  dead  (e), 
but  upon  the  ground  that  she  cannot  be  trusted  to  deal 
with  the  estate  in  a  manner  consistent  with  her  limited 
rights  in  it  (/).  In  such  a  case  the  next  heirs  may  be, 
but  need  not  necessarily  be,  appointed  the  receivers,  unless 
they  appear  to  be  the  fittest  persons  to  manage  for  the 
benefit  of  the  estate  (g)  ;  and  the  Court  will,  unless 
perhaps  in  a  case  where  the  female  has  been  guilty  of 
criminal  fraud,  direct  the  whole  proceeds  to  be  paid  over 
to  her,  and  not  merely  an  allowance  for  her  main- 
tenance (A).  In  one  case  the  widow  had  given  up  the 
estate  to  a  third  party,  under  threat  of  legal  proceedings,  Ab&ndonment 
and  refused  to  have  anything  to  do  with  the  assets.  It  **  "*^ 
was  held  that  the  reversioners  might  sue  the  widow  and 
the  third  party  to  have  the  possession  restored  to  the 
proper  custody,  and  that  a  manager  should  be  appointed 
to  collect,  account  for,  and  pay  into  Court,  the  assets,  to 
be  held  for  the  ultimate  benefit  of  the  heirs  who  should  be 
entitled  to  succeed  at  the  death  of  the  widow  (i). 

Of  course  the  reversioners  will  be  equally  entitled  to  Acts  of 
restrain  the  unlawful  acts  of  persons  holdmg  under  the 

(d)  Hurn/do8s  v.  Uppnornah^  6  M.  I.  A.,  433;  Bindoo  v.  Bolie,  1  Suth.,  125 ; 
Groie  V.  imiHamayi,  4  B.  L.  R.  (O  C.  J.),  1 ;  S.  C,  12  Suth  (A.  O.  J.),  13.  Ag 
to  mining,  see  Subba  Reddi  v.  Chengalamma^  22  Mad.,  126. 

(«)  Per  curiam,  Rao  Kvrun  v.  Nawab  Mahomed,  14  M.  I.  A.,  198;  S.  C,  10 
B.  L.  R..  1;  Kiahneev.  Khealee,  2  N.-W.  P.,  424. 

(/)  Nundlaf  v.  Bolakee,  9.  D.  of  1864,  361 ;  Oouree  Kanth  v.  Bhugobutty^ 
S.  D  of  1858,  1103. 

ig)  Golukmonee  v.  Kiahenpermd,  S.  D.  of  18.59,  210. 

(h)  Nu7%dlal  V.  Bolakee,  S.  D.  of  1854,  p.  361 ;  8.  D.  of  1859,  210,  supra; 
Lodhoomona  v.  Otmneschunder,  S.  D.  of  1869,  436;  Koroonnmoyee  v.  Oobind- 
nath^  8.  D.  of  1859.  944;  Maharani  v.  N»nda  Lai,  1  H.  L.  R.  (A.  C.  J.),  27; 
8.  C,  10  Snth.,  73;  Shama  Snonduree  v.  Jumoona,  24  Snth..  86. 

(i)  Radha  Mohun  v.  Ram  Daa,  3  B.  L.  K.  (A.  C.  J.),  362;  8.  C,  24  Snth.,  86, 
note.     See  Joy  moor  uth  v.  Buldeo,  21  Snth.,  444. 


Digitized  by 


Google 


874 


WOMAN  S  ESTATE 


[chap.  XX, 


Declaratory 
suits. 


Specific  Belief 
Act. 


female  heiress  (k).  But  the  mere  fact  that  strangers  are 
affecting  to  deal  with  the  property  as  their  own,  without 
actual  dispossession  of  the  intermediate  estate,  or  waste, 
or  injury  to  it,  gives  no  right  of  action  against  them  to 
the  reversioner,  either  for  a  declaration  of  title,  or 
otherwise  (l), 

§  648.  Second. — During  the  lifetime  of  the  heiress  no 
one  can  bring  a  suit  to  have  it  declared  that  he  will  be  the 
next  heir  at  her  death.  Because,  as  his  title  must  depend 
upon  the  state  of  things  existing  at  her  death,  a  suit  before 
that  time  would  be  an  unnecessary  and  useless  litigation  of 
a  question  which  may  never  arise,  or  may  only  arise  in  a 
diflferent  form  (w).  But  he  may  sue  to  remove  that  which 
would  be  a  bar  to  his  title  when  it  vested  in  possession. 

There  are  two  classes  of  transactions  which  would  have 
this  effect :  first,  adoptions ;  second ,  alienations. 

§  649.  The  Specific  Belief  Act  (I  of  1877),  §  42  provides 
that  "  any  person  entitled  to  any  legal  character,  or  to 
any  right  as  to  any  property,  may  institute  a  suit  against 
any  person  denying,  or  interested  to  deny,  his  title  to  such 
character  or  right,  and  the  Court  may  in  its  discretion 
make  therein  a  declaration  that  he  is  so  entitled,  and  the 
plaintiff  need  not  in  such  suit  ask  for  any  further  relief. 
Provided  that  no  Court  shall  make  any  such  declaration 
where  the  plaintiff,  being  able  to  seek  further  relief  than 
a  mere  declaration  of  title,  omits  to  do  so  (n).  The 
illustrations  to  this  section,  amongst  which  (i,  k)  are 
expressly  mentioned  suits  for  a  declaration  that  alienations 
by  a  widow  are  void  beyond  her  life,  and  that  her  adoption 


(A)  Gobindmaniv.  Shamlal,  3.  L.  R..  Sup.  Vol.,  lb;  S.  C.  Suth.  Sp.,  165; 
per  curiam,  Kamavadhani  v.  Joyna^  3  Mad.  H.  C,  119. 

{D  Suraj  Bansi  Kunwarv.  Mahipat,  7  B.  L.  R.,  C69;  8.  C,  16  Sath.,  18. 

(m)  Pranputty  v.  LaVah  Futteh,  2  Hav,  608;  S.  C.  Sev.,  638;  Katkam^ 
Natchiary.  Dorannga  Tever,  a  1.  A.,  J69  ;  S.  C,  16  B.  L  R..  83;  S.  C,  43 
Suth.,  314;  Greeman  v.  Wahari,  o  Gal.,  12. 

(n)  Bholai  v.  Kali,  8  All.,  70;  Ahhoy  Churn  v.  Kally  Prasad,  6  CaI.,  949. 
The  ( 'alcQtta  Court  has  held  that  a  reversioner  has  not  such  an  estate  as  woM 
entitle  him  to  sue  under  this  Act.  Oreeman  Siftgh  r.  Wahari  Lall,  8  CaU  li. 
The  Madras  Court  takPH  an  opposite  view.  Ovngavya  v.  Mahalakahmi,  10 
Mad.,  90. 
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of  a  son  is  invalid,  seem  to  show  that  the  Act  is  intended 
to  reproduce  the  previous  law,  as  embodied  in  the  following 
decisions. 

§  650.  It  was  ruled  under  the  Limitation  Act  XIV  of  Suit  to  set  aside 
1859,  that  the  mere  fact  of  an  adoption  was  no  necessary  *  °p  °°  • 
injury  to  a  reversioner,  until  his  right  to  possession  arises, 
and  that  the   Statute  of  Limitations  ran  from  the  latter  I 
date,  and  not  from  the  date  of  the  adoption.     A  contrary  I 
rule  was  laid  down  by  the  Privy  Council  as  regards  the 
Limitation  Act  of  1871.     It  is  yet  undecided  which  rule 
will  apply  as  regards  the  later  Limitation  Act  XV  of  1877, 
Sched.  ii,  §  118,  140,  141  (o).     In  any  case  it  was  settled 
that  the  next  reversioner  might  bring  a  suit  for  a  declara-  Declaratory 
tion  that  the  adoption  was  invalid,  on  the  ground  that  he  *"'*^ 
might  otherwise  lose  the  evidence  which  would  establish 
its  invalidity,  when  the  occasion  arose  (p).    But  the  grant- 
ing of  merely  declaratory  decrees  is  discretionary  (g),  and 
in  one  case   where  the  evidence  was  unsatisfactory,  the 
Court  refused  to  make  any  declaration  (r).     And  no  decla- 
ration will  be  made  as  to  merely  collateral  matters,  such  as 
the  existence  of  agreements  to  give  or  receive  in  adoption, 
where  the  declaration,  when  made,  would  not  affect  the 
validity  of  the  adoption  (s). 

§  651.  It  was  at  one  time  thought  that  alienations  by  a  to  set  aside 
widow  beyond  her  powers  were  absolutely  void,  and  even  *  '^*  ^^^^' 


(o)  See  ante  §  162. 

(p)  Chuud^r  V .  Ihvarkanathj  S.  D.  of  1869,  623;  Nobinkishory  v.  Gobind^ 
8ev..  028,  Jiote ;  per  curiam,  Gangopadhya  v.  Maheschandra ^  4  B.  L.  R.  (F.  B.), 
9;  S.  C,  12  Suth.  (F.  B.),  14;  Brojo  v.  Sreenath  Bhoae,  9  Suth.,  463; 
Mrinmoyee  v.  Bhoobtinmoi/ee,  15  B.  L.  II.,  I :  S.  C,  23  Suth.,  42 ;  Siddhessurv. 
Sham  C'hund,  15  B.  L.  R.,*9,  note ;  S.  C,  23  Suth.,  2B6.  (See  as  to  Statute  of 
Limitations  in  thetie  two  la^t  canes.)  Kotomarti  v.  Vardhanavtma ,  7  Mad. 
H.  C,  361 ;  Kalova  v.  Padapa,  1  Bom.,  248;  Jumoona  v.  Batnaaoonderaij  3 
I.  A.,  72;  8.  C,  1  Cal.,289;  Anund  y.  Court  of  Wards,  81.  A.,  U;  S.  C.,6Cal., 
764;  Thayammal  v.  FenA;a/arama,  7  Mad.,  401;  Anyaba  v.  Dajiy  20  Bom., 
202;  under  special  circumstances  eren  a  more  remote  reversioner  may  sue. 
Bamabai  v.  Rangrav,  19  Bom.,  614,  ante  §  646. 

(q)  Sreenarain  v.  Sreemutty,  11  B.  L.  R.,  171, 190;  S.  C,  19 Suth.,  133;  8.  C, 
I.  A.,  Sup.  Vol.,  149 ;  Motee  Lai  v.  Bhoov  Singh,  &  Suth.,  64;  Brojo  v.  Sreenath 
Bhobe,  9  Suth.,  463.  The  Privy  Council  is  reluctant  to  over-rule  the  discretion 
exercised  in  this  matter  by  the  Indian  Court.     31 1.  A.,  67 ;  8.  C,  28  All.,  238. 

(r)  Brohmo  Moyee  v.  Anuvd  Lall,  19  Suth.,  419.  See  as  to  cases  where  it 
was  held  that  the  Court  had  wronj^ly  refused  to  make  a  declaration.  Upendra  v. 
Gopeenath.  9  Cal.,  817 ;  lari  Dut  v.  ffun$bvtti,  101.  A.,  150 ;  S  C,  10  Cal.,  324. 

(a)  Sreenarain  v.  Sreemutty,  11  B.  L.  R.,  171,  iupra. 
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operated  as  a  forfeiture  of  her  estate.  Consequently,  that 
the  reversioners  might  sue  to  have  the  estate  restored  to  the 
widow,  or  even  placed  at  once  in  their  own  possession.  It 
is  now,  however,  settled  that  this  is  not  the  case.  Such  an 
alienation  will  be  valid  during  the  widow's  lifetime.  If  not 
made  for  a  lawful  purpose,  such  as  will  bind  the  heirs,  it 
has  no  effect  against  them  till  their  title  accrues  ;  they  may 
then  sue  for  possession,  and  the  Statute  will  run  from  that 
When  maintain!  date  (t).  But  here,  as  in  the  case  of  adoptions,  the  validity 
of  the  transaction  may  depend  upon  facts  the  evidence  of 
which  would  be  lost  by  delay.  Therefore,  a  suit  will  lie 
by  the  reversioner  at  once,  not  to  set  aside  the  transaction 
absolutely,  but  to  set  aside  so  much  of  it  as  would  operate 
against  himself  (w).  But  a  suit  of  this  character  must  be 
founded  on  specific  instances  of  alienation  extending 
beyond  the  restricted  powers  of  the  heiress.  A  suit  to 
restrain  all  alienations  would  not  be  maintainable,  because 
the  validity  of  each  alienation  would  depend  upon  the 
circumstances  under  which  it  was  made,  and  could  not  be 
decided  upon  beforehand  («).  Such  declarations  will  not 
be  granted,  unless  the  act  complained  of  is  one  which,  if 
allowed  to  stand  unchallenged,  would  be  an  injury  to  the 
estate  of  the  next  heir  (w).  And  they  may  be  refused,  at 
the  discretion  of  the  Court,  if  it  appears  that  the  lapse  of 

[t)  Where  the  suit  is  during  the  life  of  a  widow  to  declare  her  alienation  void 
beyond  her  life,  the  statute  rune  from  the  alienation.  If  after  her  death  for 
poHseBsion,  the  statute  runs  from  the  death.  In  each  case  the  period  is  twelve 
years.  Act  XV  of  1877,  Sched.  ii.,  §  125,  141 ;  Pursut  Koer  v.  Palut  Boy, 
fl  Cal.,  442;  SHnnth  v.  ProsotiM,  9  Cal.,  984  ;  Bunchordas  v.  Parvattboi,  26 
I.  A.,  71 ;  S.  C,  28  Bom.,  725.  Cf.  Bijfoy  OopaX  v.  Nil  Batan,  80  Cal,  990,. 
ante  %  648. 

(m)  Gohindmani  v.  ShamUU,  B.  L.  R.,  Sup.  Vol.,  48;  S  C,  Suth.  Sp  ,  166; 
Oodoy  V.  Dhunmonee.  3  Snth.,  183 ;  Grote  v.  Amirtamayi,  4  B.  L.  R.  (O.  C.  J.), 
1 ;  S.  C,  12  Suth.  (A.  O.  J.),  18;  Shewak  v.  Syad  Mohammed,  8  B.  L.  R. 
(A.  C.  J.),  196 ;  S.  C,  12  Suth  ,  26 ;  LaUa  Chuttur  v.  Mt.  Wooma,  8  Snth.,  278 ; 
By  hunt  v-GriahChundsTt  15  Snih.y  96;  Bistobehariv.  Lala  Biajnath,!  B.'L.'R.^ 
218;  f<.  C,  16  Suth.,  49;  Damoodur  v.  Mohee  Kant,  31  Suth.,  64.  Ree  per 
Macpher8on,J.,Pro8onnov.  Tripoora,  24 Suth. ,88;  explaining Brmda v.  Pearee, 
9  Suth.,  460;  Shumaoolv.  Shewvkram>,21.  A.,7 ;  S.  C.,14B.  L.R.,2a6}  S.  C.^ 
22  Suth.,  409;  Kalian  Singh  v.  Sanwal  Singh,  7  All.,  163;  Sant  Kumar  v. 
Sukh  Nidhan,  8  All.,  866;  Oopichand  v.  Sujanhiar,  8  All..  646. 

(»)  Pranputtee  v.  Mt.  Poom,  8.  D.  of  1856,  494;  8.  C.  on  review,  LaUa^ 
Futteh  V.  Mt.  Pranputtcey  8.  D.  of  1867,  881. 

iw)  Sreenarain  v.  SreemuHy,  11  B  L.  R.,  171:  8.  C,  19  Snth.,  138;  S.  C, 
I.  A.,  Sup.  Vol.,  149;  Behary  v.  Madho,  18  B.  L.  R.,2-i2;  8.  C.  21  Suth.,  480? 
Nilmony  v.  KaUy  Chum,  2  I.  A.,  88  ;  8.  C,  14  B.  L.  R  ,  882 ;  8.  C,  28  Suth., 
160;  Bampershad  v.  Johlwo  Boy,  10  Cal.,  1008. 
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time  will  not  render  it  more  difficult  for  the  next  heir  to 
establish  his  right  when  the  succession  falls  in,  for,  if  this 
be  so,  the  litigation  is  premature  and  unnecessary  (x). 

§  652.  It  was  formerly  unsettled  how  far  a  decree  in  a  Effect  of  decia- 
declaratory  suit  would  bind  any  but  the  parties  to  it.  ^^  ^  ^^^^' 
Where  a  suit  is  brought  by  or  against  a  female  heiress  in 
possession,  in  respect  of  any  matter  which  strikes  at  the 
root  of  her  title  to  the  property,  it  is  held  that  a  decree, 
fairly  and  properly  obtained  against  her,  binds  all  the 
reversioners,  because  she  completely  represents  the 
estate  (y).  But  it  is  by  no  means  clear  that  the  same 
result  would  follow  in  a  suit  where  she  was  not  defending 
her  own  title  at  all.  In  one  case  of  an  application  to  set 
aside  an  adoption,  the  Judicial  Committee  said  that  they 
would  give  no  opinion  what  the  effect  of  a  decree  in  such 
a  suit  might  be  ;  whether  one  in  favour  of  the  adoption 
would  bind  any  reversioner  except  the  plaintiff,  or  whether 
one  adverse  to  the  adoption  would  bind  the  adopted  son, 
as  between  himself  and  anybody  except  the  plaintiff  (z). 
In  a  later  case  they  refused  to  give  any  declaration  as  to 
the  effect  of  a  will  upon  the  rights,  if  any,  of  an  unborn 
son,  on  the  ground  that  no  judgment  which  they  could 
give  would  affect  his  rights  (a).  Now,  by  Act  I  of  1877, 
§  48  (Specific  Relief),  it  is  provided  that  a  declaration 
made  under  Chap.  VI  is  binding  only  upon  the  parties  to 
the  suit,  persons  claiming  under  them  respectively,  and, 
where  any  of  the  parties  are  trustees,  on  the  persons  for 
whom,  if  in  existence  at  the  date  of  the  declaration,  such 
persons  would  be  trustees  (6). 

(x)  Behary  v.  Madho^  up  sup. 

ly)  Katama  Natchiar  v.  Bajah  of  Shivngunga.,  9  M.  I.  A.,  689,  604  ;  S.  C, 
2  Suth.  (P.  C),  31 ;  Nobinchund^r  v.  Guru  Persad,  B.  L.  R.,8ap.  Vol..  1008  ; 
S.  C,  9  Suth.,  505  ;  a)iproved.  AumirtolaU  v.  Baj'oneeka^it,  2  I.  A.,  121 ;  .S.  C, 
15  B.  L.  R.,  10  ;  B.  C.  23  Suth.,  214  ;  Pertab  Narain  v.  Trilokinath,  11 1.  A., 
197  ;  S.  C,  11  Cal.,  186.  A  raoriffagor,  after  he  has  parted  with  a  portion  of  his 
interest  in  the  estate,  no  longer  represents  it  so  as  to  make  jad^roeuts  against 
him  bind  mortgagees  who  are  not  parties  to  the  proceeding.  Soahi  Bwtan  v. 
Gogan  Chunder,  22  Cal.,  864. 

(*)  Jumoona  v.  Bamn/toonderaiy  3  I.  A.,  72,  84  :  8.  C  ,  1  Cal.,  2^9.  See  per 
Peacock,  C.  J..  Brojo  v.  Sreenath  BosCy  9  Suth.,  466  :  prr  Markby^  J.,  Brohmo 
V.  Annnd,  13  B.  L.  R.,  225  (note) ;  S.  C,  19  Suth.,  420. 

(a)  Bam  Lai  Mookerjee  v.  Secy,  of  State,  « I.  A..  46  ;  S.  C,  7  Cal.,  804. 

(6)  Jaipal  Kunwary.  Bhaiya  Indar,  81 1.  A.,  67 ;  S.  C,  26  AH.,  288.     Such  a 
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§  653.  Equities. — In  general,  where  a  conflict  arises 
between  the  reversioner  and  the  alienee  of  the  heiress,  the 
question  is  simply  whether  her  alienation  was  for  a  lawful 
and  necessary  purpose,  or  not.  If  it  was,  it  binds  him  ;  if 
it  was  not,  it  does  not  bind  him.  In  either  view  no  equity 
can  arise  between  them.  And  when  the  sale  is  valid,  the 
reversioner  is  not  at  liberty  to  treat  it  as  a  mere  mortgage, 
and  to  set  it  aside  on  payment  of  the  amount  which  it  was 
proved  that  the  female  in  possession  had  been  under  a 
necessity  to  raise  (c).  In  some  cases  the  reversioner  is  at 
liberty  to  set  aside  the  transaction,  but  only  on  special 
terms.  For  instance,  if  the  heiress  sold  a  larger  portion 
of  the  estate  than  was  necessary  to  raise  the  amount 
which  the  law  authorized  her  to  raise,  the  sale  would  not 
be  absolutely  void  as  against  the  reversioners,  but  they 
could  only  set  it  aside  (if  at  all)  upon  paying  the  amount 
which  the  widow  was  authorized  to  raise,  with  interest 
from  her  death,  the  defendant  accoimting  for  rents  and 
profits  from  the  same  period  (d).  And  it  is  probable  that 
even  this  amount  of  relief  would  not  be  granted,  unless 
the  circumstances  were  such  as  to  aflfect  the  purchaser 
with  notice  that  the  sale  was  in  excess  of  the  legal  require- 
ments of  the  case  (e) ;  or  unless  it  was  shown  that  he  had 
failed  to  make  proper  enquiries  upon  the  point  (/). 
Where  the  sale  by  the  widow  is  justified  as  to  part  of  the 
consideration,  and  not  justified  as  to  another  part,  the 
reversioner  may  obtain  a  decree  that  he  is  entitled  after 
the  death  of  the  widow  to  recover  the  whole  property  sold 
on  payment  of  such  portion  of  the  consideration  as 
represents  the  money  borrowed  for  a  legal  necessity  (j). 

§  654.  On  the  other  hand,  where  the  female  heiress  has 
sold  property  in  order  to  pay  off  a  mortgage  on  the  estate, 

decree  is  not  res  judicata  :ij(aiiiftt  other  reversioners,  and  the  risrht of  appeal  doee 
not  6urvi\e  on  the  Oeath  of  the  piainMff.  Chiddu  v.  Durga  Singh^  £2  All  ,.'*2; 
SaJeyaham  v.  Bhavani,  27  Mad.,  688. 

(c)  Suge&ram  v.  Juddoobuna,  9  Suth.,  284. 

[d)  Phool  Chund  V.  RaghoobunSfd  Suth.,  10c;  Mutteeram  \.  Gopaui,  11 
B.  li.  R.,  416 ;  S.  C,  20  Suth.,  187. 

{e)  Kamikhaprasad  v.  Jagadamba,  6  B.  L.  R.,  508. 
(/)  LulUet  V.  Sreedhur,  13  Suth.,  457. 
(g)  Gobind  v.  Baldeo  Singh,  25  All.,  330. 
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if  it  appears  that  her  funds  were  sufficient  to  have  enabled 
her  to  satisfy  it  without  alienating  the  property,  the  sale 
will  be  set  aside  at  the  suit  of  the  reversioners.  But  only 
on  the  terms  of  treating  the  mortgage  as  a  subsisting  debt^ 
and  giving  the  purchaser  credit  for  the  amount,  which 
otherwise  the  heir  would  have  had  to  meet  (A).  Here,  it 
will  be  observed,  the  heiress  might,  without  any  breach  of 
duty,  have  allowed  the  mortgage  to  continue,  leaving  the 
reversioner  to  pay  it  off  or  not,  as  he  thought  best.  But 
I  do  not  imagine  the  same  rule  would  be  applied,  if  the 
widow  sold  the  estate,  without  any  necessity,  to  pay  off 
claims  which  she  herself  was  bound  to  meet,  such  as  her 
husband's  debts,  or  the  maintenance  or  marriages  of 
dependent  members  of  the  family  ;  for  the  result  of  such 
a  course  would  be,  to  shift  the  burthen  of  these  claims  off 
her  own  shoulders  upon  those  of  the  reversioner. 


(;»)  Shumsoolv.  Shewukram,  2  I.  A.,  7;  S.  C,  14  B.  L.  R.,  "226;  S.  C,  22 
Suth.,  409;  Sadaahiv  v.  Dhakuhai,  5  Bora.,  4r>0. 
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woman's  estate. 

In  Property  not  inherited  from  Males, 

Woman's  §  655.  This  Chapter  will  be  devoted  to  a  discussion  of 

*""'  that  which  is   generally   spoken  of  as   stridhanum,   or 

woman's  peculium,  or  property  specially  so  called.  But  I 
have  preferred  the  more  general  heading,  so  as  to  avoid 
disputes  as  to  whether  any  particular  species  of  property 
comes  within  the  definitions  of  stridhanum  or  not.  Such 
an  enquiry  is  frequently  no  more  than  a  dispute  about 
words  (a).  To  the  historical  or  practical  lawyer  the  only 
question  of  interest  is,  what  are  the  incidents  of  any  sort 
of  property.  Its  name  is  a  matter  of  indifference,  unless 
so  far  as  that  name  guides  us  in  ascertaining  the  incidents. 
If  the  name  itself  has  been  applied  to  different  things 
at  different  times,  it  is  more  likely  to  mislead  than  to 
guide  (6). 
Its  origin  and  §  656.  It  is  evident  that  the  recognition  of  any  right 

growth.  q£  property  in  women  must  have  been  of  gradual  growth. 

In  every  race  there  has  been  a  time  when  woman 
herself  is  no  more  than  a  chattel,  and  incapable  of  any 
property  except  what  her  owner  allows  her  to  possess,  and 
so  long  as  he  allows  it.  Indications  of  such  a  state 
of  society  have  already  been  pointed  out  in  the  Sanskrit 
texts  (§  73).  Dr.  Mayr  adduces  passages  from  the 
Veda  to  show  that  in  early  times  married  women  pursued 
independent  occupations,  and  acquired  gain  by  them  (c), 
but  both  Manu  and  Katyayana  assert  that  their  earnings 

(a)  See  per  HoUoway,  J.,  Kaitama  Nachiar  v.  DoraHnga  Tevar^  6  Mad. 
H.  C,  340. 

(6)  The  whole  subject  of  Stridhanum  is  very  elaborately  disoossed  by  Dr. 
Mayr  (pp.  164-179).  I  have  borrowed  much  from  him  throughout  this  chapter, 
and  not  merely  in  passages  where  there  is  a  special  reference  to  his  work. 

(c)  Mayr,  162. 
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were  absolutely  at  the  disposal  of  the  man  to  whom  they  Her  parapher- 

belonged  (cZ).     The  simplicity  of  a  Hindu  household  would 

limit  a  woman's    possessions  to  her  own    clothes  and 

ornaments,  and  perhaps  some  domestic  utensils.     Her 

husband,  if  he  chose,  might  recognize  her  right  to  these, 

but  it  would  seem   that  in  early  times  this  right  ended 

with  his  life.     That  is  to  say,  as  soon  as  he  died,  the 

-dominion  over  her  passed  to  others,  and  with  it  the  power 

of  appropriating  her  property.     Vishnu    says :   **  Those 

ornaments   which  the  wives  usually  wear  should  not  be 

divided  by  the  heirs,  whilst  the  husbands  of  such  wives 

are  alive.  "  Messrs.  West  and   Biihler  add  in   a  note : 

**  But  the  ornaments  of  widows  may  be  divided.  The  latter 

point  is  especially  mentioned  by  Nanda  P audita  "(e).  The 

same  text  apparently  is  found  in  Manu,  where  it  is  slightly 

altered,  so  as  to  prohibit  the  husband's  heirs  from  taking 

the  property  of  a  woman  even  after  the  husband's  death. 

This  is  the  meaning  put  upon  it  in  the  Mitakshara,  and 

no  doubt  was  a  later  phase  of  law  (/).     In  accordance 

with  it  is  the  remark  of  Apastamba  :  "  According  to  some 

the  share  of  the   wife  consists  of  her  ornaments,  and  the! 

wealth    which  she    may  have    received  from  her  rela-l 

tions  "  (g).     That  is  to  say,  an  after  usage  sprang  up  of 

recognizing  the  right  of  the  woman,  by  formally  allotting 

her  special  property  to  her  upon  a  family  division.     It 

would  be  a  still  further  advance  to  separate  her  property 

completely  from  that  of  her  husband,  by  making  it  pass 

after  her  death  in  a  different  line  of  descent. 

§  657.  Infant  marriage  is  so  universal  in  India  that  a  The  bride-price, 
girl,  even  in  a  wealthy  family,  would  seldom  possess  orna- 
ments of  any  value  before  betrothal.     For  her,  property 
would  commence  at  her  bridal,  in  the  shape  of  gifts  from 


1 


{(1)  Manu,  viii.,  $  416;  Dayu  Bhaga,  iv.,  1,  §  19.  In  the  Panjab  villaffes  it  in 
said  that  such  a  thing  as  woman's  separate  property  seldom  exists.  Panjab 
customs,  115;  Punjab  Cnstomary  law,  11,  80;  UI,  101,  169. 

(«)  Vishnu,  xvii.,  §  22,  as  explained  by  his  commentator  Vaijayanti. 

(/)  Manu.  ix.,  ■}  200;  Mitakshara,  ii.,  11,  §  83;  Mayr,  164. 

\g)  Apastamba,  ii.,  14,  §  9. 
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her  bridegroom  and  her  own  family.  Gifts  of  the  former 
kind  were  probably  the  earlier  in  point  of  time.  The 
bride-price  in  all  its  varied  forms,  as  a  bribe  befon: 
marriage,  or  a  reward  immediately  after  it ;  as  a  payment 
Gifts  to  wife,  to  the  parents,  or  a  dowry  for  the  wife,  is  one  of  the 
earliest  elements  in  every  marriage  which  has  passed 
beyond  the  stage  of  pure  capture  (A).  Gifts  by  the  girl's 
own  family  pre-suppose  that  consent,  which  -was  only 
asked  for  when  the  parental  dominion  was  recognized 
(§  80).  But  they  do  not  necessarily  involve  the  idea  that 
her  right  to  separate  property  had  yet  arisen.  Dr.  Mayr 
suggests  that,  when  the  husband's  relations  began  to  make 
gifts  to  her,  such  a  separate  capacity  for  property  must 
have  been  recognized,  and  therefore  that  gifts  of  this 
class  are  later  in  point  of  origin  than  the  others  (i). 
For  obvious  reasons  gifts  from  strangers,  or  persons 
beyond  the  limit  of  very  close  relationship,  would  not  be 
encouraged,  and,  if  permitted,  would  pass  to  the  husband. 
Similarly,  any  earnings  made  by  the  wife  could  only  be 
made  by  the  permission  of  the  husband,  and  as  a  reward 
for  services  which  she  could  otherwise  be  rendering  in 
his  family.     They  also  would  be  his,  not  hers. 

Early  texts  as  to      §    668.     The   texts  in    regard  to    stHdhanum    accord 
8trid\anum.      ^j^j^  ^^^  ^^^^  ^^^g      r^^^^^  principal  definition  is  that 

contained  in  Manu :  "  What  was  given  before  the 
nuptial  fire  (adhy-agni),  what  was  given  on  the  bridal 
procession,  what  was  given  in  token  of  love  (dattam 
priti'hannani),  and  what  was  received  from  a  brother, 
a  mother,  or  a  father,  are  considered  as  the  six-fold 
(separate)  property  of  a  (married)  woman  "  (i).  The 
words  **  a  brother,  a  mother,  or  a  father  *'  appear  to  be 

Ih)  Maine,  Early  Instit.,  824;  Mayr,  166,  a«te  §  81. 

h)  Mayr,  169. 

[k)  Manu,  iz.,  §  194.  Narada  gives  the  same  definition  (ziii.,  S  S),  Bab:«litatiiig 
fo'-  "a  t^ken  of  love,"  *'  her  husband's  donation."  'Vhe  Daya  Bha^a  (iv.,  1,  $  7), 
observes  that  this  does  not  inchide  the  heritage  of  her  husband.  S«e  ar  to 
stridhanum  {generally  Mitakshara,  ii.,  11 ;  V.  May.,  iv.,  10;  Smriti  Chandrika,ix.; 
Daya  Bhaj^a,  iv.,  1 ;  D.  K.  S.,  ii..  2;  Virsmitrodaya,  p.  220,  §  1  ;  HadhaTiya,  $  50; 
Varadrajah,  45;  Vivada  Chintamani,  256.  The  term  "given  before  the  naptial 
fire,"  includes  all  gifts  during  the  continuance  of  the  mania^  < 
Bisioo  V.  Radha  Soonder^  16  Suth.,  115. 
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given  only  by  way  of  illustration,  for  he  says  in  the  next 
verse :  **  What  she  received  after  marriage  (anvadheyam) 
from  the  family  of  her  husband,  and  what  her  affection- 
ate lord  may  have  given  her,  shall  be  inherited,  even  if 
she  die  in  his  life-time,  by  his  children*'  (Z).  Vishnu 
and  Yajnavalkya  give  a  similar  enumeration,  but  both 
add,  that  which  a  woman  receives  when  her  husband 
takes  another  wife.  Vishnu  substitutes  the  term  sulka  or 
fee  for  the  "gift  in  token  of  love'*;  and  Yajnavalkya 
terminates  his  list  with  the  mysterious  adyam,  or  etc., 
which  Vijnanesvara  expands  into,  **  And  also  property 
which  she  may  have  acquired  by  inheritance,  purchase, 
partition,  seizure,  and  finding**  (m), 

§  659.  It  will  be  observed  that  these  various  classes  of  Kysentiaisof 
property  have  all  these  qualities  in  common,  that  they 
belong  to  a  married  woman,  that  they  are  given  to  her  in 
her  capacity  of  bride  or  wife,  and  that,  except  perhaps  in 
the  case  of  purely  bridal  gifts,  they  are  given  by  her  hus- 
band, or  by  her  relations,  or  by  his  relations.  Jimuta 
Vahana  expressly  limits  gifts  presented  in  the  bridal 
procession,  to  such  as  are  received  from  the  family  of 
either  her  father  or  mother.  In  this  Jagannatha  differs 
from  him,  being  of  opinion  that  gifts  received  from 
anyone  would  come  within  the  definition-,  and  a  futwah 
to  the  same  effect  is  recorded  by  Mr.  W.  MacNaghten  (w). 
It  is  probable  that  in  early  times  strangers  to  the  family 
did  not  take  part  in  family  ceremonies.  The  sulka  or  fee  Suika. 
is  variously  described,  as  being  a  special  present  to  the 
bride  to  induce  her  to  go  cheerfully  to  the  mansion  of  her 
lord  (o),  or  as  the  gratuity  for  the  receipt  of  which  a  girl 
is  given  in  marriage  {p).  Varadrajah  puts  the  latter  view 
even  more  coarsely,  when  he  describes  it  as,  "  what  is 

(I)  Mann,  ix.,  §  195. 

(m)  Vishnu,  xvii.,  §  18 ;  Yajnavalkya,  ii.,  §  143,  144  ;  Mitakshara,  ii.,  11,  §  2. 
See  also  Katyayana,  Mitakshara,  ii.,  11,  §  5;  Devala,  Daya  Bhaga,  iv.,  1,  §  15. 
See  ante  §  610. 

(n)  Daya  Bhaga,  iv.,  1,  §  6 ;  3  Dig.,  559  ;  2  W.  MacN.,  122. 

(o)  Vyasa,  3  Dig.,  570;  Daya  Bhaga,  iv.,  3,  §  21. 

(^)  Mitakshara,  ii.,  11,  §  6. 
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given  to  the  possessors  of  a  maiden  by  way  of  price  of  the 
sale  of  a  maiden  '*  (j).  In  the  Viramitrodaya  it  is  stated 
to  be,  "  the  value  of  household  utensils  and  the  like 
which  is  taken  (by  the  parents)  from  the  bridegroom,  and 
the  rest,  in  the  shape  of  ornaments  for  the  girl  **  (r). 
These  various  meanings  probably  mark  the  different  steps 
by  which  that  which  was  originally  received  by  the 
parents  for  the  sale  of  their  daughter  was  converted  into 
a  dowry  for  herself  (s).  A  still  later  signification  was 
given  to  the  word,  when  it  was  taken  to  denote  special 
presents  given  by  the  husband  to  the  wife  for  the  dis- 
charge of  extra  household  duties  (t),  or  even  presents 
given  to  her  by  strangers  for  the  exercise  of  her  influence 
with  her  husband  or  her  family  (u). 

Of  course  an  unmarried  woman  might  have  property 
either  in  the  shape  of  ornaments  or  other  presents  given 
to  her  by  her  affianced  bridegroom,  or  by  her  own  family, 
or  property  which  she  had  inherited  from  others  than 
males.  The  former  class  of  property  is  expressly  recog- 
nized as  stridhanum,  and  goes  in  a  peculiar  course  of 
descent  (v).     And  in  Bengal  property  devised  by  a  father 

ito  his  daughter  before  her  marriage  has  been  held  to  be 
her  stridhanum,  and  descendible  as  such  (w).  Her  pro- 
perty inherited  will  be  treated  of  hereafter  (§  675). 

§  660.  Before  quitting  this  branch  of  the  subject,  it  is 

necessary  to  explain  two  terms  which  are  frequently  used 

in  regard  to  stridhanum ;  that  is,  Saudayika  and  Yautaka, 

\  with  its  negative  Ayautaka.     Yautaka  refers  exclusively 

I  to  gifts  received  at  the  time  of  the  marriage  {x).    Ayautaka 

,  of  course  is  that  which  does  not  come  within  the  term 


Iq)  Varadrajah,  48. 

(r)  W.  &  B.,  2nd  ed.,  600 ;  Viramit.,  p.  223. 

(«)  Mayr,  170,  an^c§  81. 


it)  Katyayana,  3  Dig.,  563. 

(w)  Daya  Bhaga,  iv.,  8,  §  20. 

h))  Mitakshara,ii.,  11,  §  30;  V.  May.,  iv.,  10,  §  83. 

(w)  Judoonath  v.  Busaunt  Coomar,  11  B.  L.  R.,  286 ;  S.  C,  19  Suth.,  264. 

\x)  Daya  Bhaga,  iv.,2,  §  18—16  ;  Smriti  Chaudrika,  iz.,  8,  §  18.    It  is  deriTed 
from  the  word  *  yu  '  signifying  to  unite,  in  reference  to  the  anion  by  marriage. 
Rftghnnandano,  x.,  14 ;  Viramit.,  p.  230,  §  2. 
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yautaha.  Saudayika  is  translated  as  **  the  gift  of  aflfec-  Saudayika. 
tionate  kindred.  '*  The  author  of  the  Smriti  Chandrika  i 
limits  it  to  wealth  **  received  by  a  woman  from  her  own 
parents  or  persons  connected  with  them  in  the  house  of 
either  her  father  or  her  husband,  from  the  time  of  her 
betrothment  to  the  completion  of  the  ceremony  to  be 
performed  on  the  occasion  of  her  entering  her  lord's 
house "  (y).  But  the  same  texts  of  Katyayana  and 
Vyasa,  upon  which  he  places  this  interpretation,  are 
explained  by  others  as  including  gifts  received  by  her  from 
her  husband,  and  from  others  after  her  marriage  {z). 
The  modern  futwahs  and  decisions  take  the  ssime  view. 
Provided  the  gift  is  made  by  the  husband,  or  by  a  relation 
either  of  the  woman  or  of  her  husband,  it  seems  to 
be  immaterial  whether  it  is  made  before  marriage,  at 
marriage,  or  after  marriage  ;  it  is  equally  her  saudayika  (a). 
All  savings  made  by  a  woman  from  her  stridhanum,  and 
all  purchases  made  with  it,  of  course,  follow  the  character 
of  the  fund  from  which  they  proceeded  (6).  And  her 
arrears  of  maintenance  have  also  been  held  to  be  her 
stridhanum,  under  a  text  of  Devala  which  speaks  of  her 
subsistence,  i.e.,  what  remains  of  that  which  is  given  for 
her  food  and  raiment — as  being  her  separate  property  (c). 
Whether  such  arrears  are  also  saudayika  is  a  different 
question.  The  importance  of  the  distinction  arises  when 
her  power  of  disposition  over  any  particular  property,  and 
her  independence  of  marital  control,  come  under  con- 
sideration. 

§  661.  The  Mitakshara,  in  treating  of  woman's  property,  Her  power  of 
expressly  includes  under  that  term  all  property  lawfully  '^'^p^**^®"* 

{y)  Smriti  Chandrika,  ix.,  2,  S  7. 

{z)  Viramitrodaya,  p.  222,  §  8;  Meulhaviya,  §  50,  p.  42;  Varadrajah,  50;  Daya 
Bhaga,  iv.,  1,  §  21. 

(a)  Gosaien  v.  ML  Khhtnmunnee^  6  S.  D.,  77  (90);  Doorga  v.  Mt.  Tejoo,  6 
Suth.,  Mis.,  63 ;  Gangadaraiya  v.  Parameawaravima^  6  Mad,  H.  C,  111 ; 
Jeewun  v.  Mt.  Sona,  1  N.-W.  P.,  66;  Kashee  v.  Gour  Kishore,  10  Suth.,  139 ; 
BadJiu  V.  BiseshuTt  6  N.-W.  P.,  279;  Hurrymohun  v.  Shonatun,  1  Cal.,  275  ; 
Bamasami  v.  Virasami,  8  Mad.  H.  C,  272. 

(b)  Luchmunv.  Kalli  Churn,  19  Suth..  292  (P.  C);  Venkata  v.  SuHya,  1 
Mad.,  281.     See  Hurst  v.  Mussoorie  Bank,  1  All.,  762. 

(c)  Daya  Bhaga,  iv.,  1,  §  16  ;  Court  of  Wards  v.  Mohesaur,  16  Suth.,  76. 
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obtained  by  a  woman,  in  its  most  general  sense,  and  lays 
down  no  rules  whatever  as  to  her  power  of  disposal  of 
it  (cZ).  No  inference  of  course  can  be  drawn  that  she  has 
the  same  power  over  all  the  species  there  enumerated. 
This  is  a  point  which  Vijfuinesvara  has  nowhere  discussed. 
The  question  is  minutely  examined  in  the  Smriti  Chan- 
drika,  and  in  the  Viramitrodaya,  where  distinctions  are 
drawn  as  to  a  woman's  power  of  alienating  different  sorts 
of  property.  Jimuta  Vahana,  however,  follows  Katyayana 
in  limiting  the  term  stridhanum,  as  used  by  him,  to  that 
property  **  which  she  has  power  to  give,  sell,  or  use 
independently  of  her  husband's  control  *'  (<?).  But  it  is 
evident  that  a  woman  may  have  absolute  power  over  her 
property,  as  regards  all  other  persons  but  her  husband, 
and  yet  be  fettered  in  her  disposal  of  it  by  him.  Her 
property,  therefore  (taking  it  in  its  widest  sense),  falls 
under  three  heads  :  Ist,  Property  over  which  she  has 
absolute  control  ;  2nd,  Property  as  to  which  her  control  is 
limited  by  her  husband,  but  by  him  only  ;  3rd,  Property 
which  she  can  only  deal  with  at  all  for  limited  purposes. 
§  662.  First.  Saudayika  of  all  sorts,  whether  movable 
or  immovable,  which  has  been  given  by  relations  other  than 
the  woman's  own  husband,  and  saudayika  of  a  movable 
character  which  has  been  given  by  him,  are  absolutely  at 
a  woman's  own  disposal.  She  may  spend,  sell,  devise,  or 
give  it  away  at  her  own  pleasure  (/).  The  same  rule 
applies  to  land  which  a  woman  has  purchased  by  means  of 
such  saudayika  as  was  absolutely  at  her  own  disposal  {g), 

~  (df  Mitakshara.  ii.,  11,  §  2,  3. 

(<j)  Daya  Bhaga,  iv.,  1,  §  18,  19;  D.  K.  8.,  ii.,  2,  §  24;  Raghnnandana,  ix.,  1. 

(/)  Daya  Bhaga,  iv.,  1,  21—23;  D.  K.  8.,  ii.,  2,  §  26,  31,  32;  Ragbunaudana, 
ix.,  3— 5;  V.  May  ,iv.,10,  §8,  9;  Smriti  Chandrika,  ix.,  2,  §  1 -12  ;  LuchvtunT. 
Kalli  Chum,  19  Snth.,  292;  KuUammal  v.  Kuppu,  1  Mad.  H.  C,  85;  2 
W.  MacN.,  215  ;  Wulubhram  v.  Bijlee,  2  Bor.,  440  [481]  ;  Damodar  v.  Parma- 
nandast  7  Rom.,  166  ;  Afu«ta v.  Puran^  6  AH.,  310  ;  Venkafa  v.  Suriyat  2  Mad., 
333  (P.  C). 

ig)  Venkata  v.  Suriyay  2  Mad.,  333.  Where  a  married  woman  with  atridhanum 
contracts,  she  will  be  assamed  to  have  intended  to  satisfy  her  liability  oni  of  her 
separate  property.  Govindji  v.  Lakmidaa,  4  Bom.,  318;  Narotam  v.  Nanka, 
€  Bom.,  473,  and  it  makes  no  difference  that  her  husband  has  contracted  jointly 
with  her ;  Nanjoondappah  v.  Jobbaiy^y  9  Mysore,  362.  If  she  is  unmurried  at 
thb  time  of  her  contract,  she  will  be  liable  personally,  and  not  meiely  to  the 
extent  of  her  atridhanum^  for  payment  of  her  debt,  even  though  she  marriet 
before  it  is  enforced.    Nahalehand  ▼.  Bat  Shiva ^  6  Bora.,  470. 
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Her  husband  can  neither  control  her  in  her  dealings  with 
it,  nor  use  it  himself.  But  he  may  take  it  in  case  of 
extreme  distress,  as  in  a  famine,  or  for  some  indispensable 
duty,  or  during  illness,  or  while  a  creditor  keeps  him  in 
prison.  Even  then  he  would  appear  to  be .  under  at  least 
a  moral  obligation  to  restore  the  value  of  the  property 
when  able  to  do  so.  What  he  has  taken  without  necessity 
he  is  bound  to  repay  with  interest  {h).  This  right  to  take 
the  wife's  property  is  purely  a  personal  one  in  the  husband. 
If  he  does  not  choose  to  avail  himself  of  it,  his  creditors 
cannot  (i). 

Jaqannatha  states  that  property  which  a  woman  has  Property inherit- 
mhented  from  a  woman  is  also  absolutely  at  her  woman, 
disposal  {k).  It  is  clear  that  where  property  given  by  any 
person  to  a  woman  would  be  her  stridhanum,  it  will 
equally  be  such  if  devised  (I).  It  has,  however,  been 
decided  in  Bengal  that  a  woman  who  inherits  from  a 
woman  only  takes  a  qualified  estate,  which  descends  on 
the  death  of  the  taker  to  the  heirs  of  the  woman  from 
whom  she  took,  not  to  her  own  heirs.  Also  that,  under 
the  law  of  the  Daya  Bhaga,  property  so  inherited  is  sub- 
ject to  the  same  restrictions  as  to  power  of  alienation  as 
would  apply  to  it  if  it  had  descended  from  a  male  (m). 
These  decisions  were  followed  on  both  points  by  the 
High  Court  of  Madras  {n)  and  were  finally  reviewed  and 
confirmed  by  two  decisions  of  the  Privy  Council  in  1908  (o). 

As  might  have  been  expected  the  Bombay  High  Court   \ 

{h)  Mitakshara.ii.,  11,  §31,  32;  Smriti  Chandrika,ix.,2,  §  13-22;  Madhaviya, 
§  61  ;   V.  Mrtv.,  iv.,  10,  j  10;  Daya  Bhaga,  iv.,  1,  §  24;  D.  K.  S.,  ii.,  2,  §  33. 

(i)  Viramitrodaya,  p.  225,  §6;  1  Stra.  H.  L.,  27;  2  Stra.  H.  L.,  23 ;  Tukaram 
V.  Gunaji,  8  Bom.  H.  C.  (A.  C.  J.),  129;  Radha  v.  Biaeshur.  6  N.-W.  P  ,  279. 

(ifc)  3Dig.,629. 

(/)  Bamdolal  v.  Joyinoney,2  M.  Dig.,  65;  -per  curiam,  Judoonath  v.  Busaunt 
Coomar,  11  B.  L.  R.,  295;  S.  C,  19  Suth.,  264. 

(m)  D.  K.  b.,  ii.,  3.  §  6;  '2  W.  MacN.,  38;  Prankiasen  v.  Mt.  Bhugwafee, 
1  S.  D.,  3(4);  Gangoj)aflaya  v.  Sarbomangala,  3  B.  L.  R.  (A.  C.  J.),  144; 
Chotay  Lall  v.  Chunnoo  Lolly  14  B.  L.  R.,  p.  237;  Prankiasen  v.  Noyanmoneyy 
5  Crtl.,  222;  Hun  Doyal  Singh  v.  Griahchunder,  17  Cal.,  911. 

(n)  Sengamalathammal  v.  Velayuda,  3  Mad.  H.  C,  p.  314;  Venkatarama 
Krishna  v.  Bhujanga  Ban,  19  Mad.,  107,  p.  109;  Virasangappa  v.  Budrappa^ 
ibid.,  no,  p.  118. 

(o)  Sheo  Shankar  v.  Debi  Sahai,  30 1.  A., 202 ;  S.  C, 25  All., 468 ;  Sheo  Pertab 
V.  Allahabad  Bank,  30  I.  A.,  209 ;  S.  C,  26  All.,  468. 
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takes  a  different  view.  In  a  Full  Bench  decision  in 
1899  (p)f  the  facts  were  as  follows  :  The  landed  property 
of  a  divided  brother,  whose  mother  Amarat  was  still  living, 
descended  at  his  death  to  his  widow  who  died  in  child- 
birth, leaving  an  infant  daughter  who  died  three  days 
after,  and  who  is  referred  to  throughout  the  case  as 
the  nameless  baby.  On  her  death,  leaving  none  of  the 
relations  who  are  named  as  the  heirs  of  a  maide  n,  the 
property  passed  to  her  own  grandmother  Amarat.  The 
question  was,  whether  Amarat  took  an  absolute  estate 
with  powers  of  disposition.  It  was  admitted  that  under 
the  law  of  Bombay  the  baby  had  taken  such  an  estate. 
The  original  Court  decided  that  Amarat  took  only  a 
widow's  estate.  On  appeal  to  the  High  Court  Candy y  J., 
in  referring  the  case  to  a  Full  Bench  delivered  a  judgment 
which  has  already  been  discussed.  (Ante  §  611.)  Jenkins^ 
C.  J.,  in  delivering  the  judgment  of  all  the  judges  except 
Candy,  J.,  pointed  out  that  it  was  now  settled  law  in 
Western  India  that  daughters,  sisters  and  nieces  took  an 
absolute  estate  when  inheriting  from  a  male.  "  These 
analogies  must  regulate  the  general  rule  when  it  has  to  be 
i  applied  to  a  female  succeeding  as  heir  to  another  female. 
♦  The  analogies  of  dependent  widows,  mothers,  collateral 
sapindas,  and  daughters-in-law  inheriting  from  male  heirs 
should,  in  our  opinion,  be  regarded  in  this  Presidency 
as  exceptions  to  the  general  rule  of  female  inheritance. 
The  principle  of  dependence,  which  perhaps  governs  the 
extent  of  power,  may  regulate  the  exception  where 
widowed  females  inherit  to  males,  but  in  all  other  cases 
the  rule  of  absolute  dominion  must  be  allowed  to  prevail.  " 
Property  sub-         ^  6g3,  SECONDLY.     DevaZa  mentions  a  woman's  gains 

jectto  husband  K  .  ° 

control.  as  part  of  the  separate  property,  over  which  she  has  exclu- 

sive control,  and  which  her  husband  cannot  use  except 
in  time  of  distress.  But  it  is  probable  that  he  employs 
the  word  in  the  sense  of  gifts  (q),     K  at  y  ay  ana  lays  down 

{p)  Oandi  Maganlul  v.  BaiJadub,  24  Bom.,  192.  pp.  209,  213. 
(q)  Daya  Bhaga,  iv.,  1,  §  15.     Bee  a  different  rendering  of  the  pnine  t«>»xt  at  3 
Dig.,  577,  where  the  word  "gains"  is  translated  "weHlth  received  by  a  woman 
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that  '*  the  wealth  which  is  earned  by  mechanical  arts,  or 
which  is  received  through  affection  from  any  other  (but 
the  kindred),  is  always  subject  to  the  husband^s  control.*' 
And  Jimuta  Vahana  adds  that  he  has  a  right  to  take  it, 
even  though  no  distress  exist  (r).  So,  the  Smriti  Chan-j 
-drika  states  that  "  women  possess  independent  power/ 
only  over  saudayika,  and  their  husband's  donation,  except 
immovables,  and  that  their  power  is  not  independent  overj 
other  sorts  of  property,  although  they  may  be  stri- 
dhanum'*  (s).  But  her  authority  over  such  property  is  toother respecu 
only  subject  to  her  husband's  control.  He  may  take  it,  ^^  ^  *"* 
but  nobody  else  can,  and  apparently  he  can  only  take  it 
by  virtue  of  his  marital  authority.  If  he  dies  before  her,  i 
she  becomes  unrestrained  owner  of  the  property,  and  at  J 
her  death  it  passes  to  her  heirs,  not  to  those  of  herl 
husband  (t).  And  of  course  the  rule  would  be  the  same, 
if  the  acquisitions  were  made  by  a  widow  (w).  It  has 
been  suggested  by  the  Madras  High  Court,  upon  the 
authority  of  a  remark  by  Mr.  Colebrooke,  that  even  as 
regards  landed  property  not  derived  from  her  husband,  a 
married  woman  would  be  incapable  of  making  an  aliena- 
tion without  her  husband's  consent  (v).  There  is  also 
a  text  of  Katyayana,  which  implies  that  the  husband  has 
a  control  over  his  own  donations  which  are  not  of  an 
immovable  character,  and  that  the  woman  for  the  first 
time  acquires  complete  power  of  disposal  after  his 
death  {w).  There  can  be  no  doubt  that  a  husband  would 
always  be  able  to  exercise  a  very  strong  pressure  upon  his 
wife,  so  as  to  restrain  her  from  giving  away  her  own 

(from  a  kinsman)."  The  VirAmitrodnya  (p.  226,  §7),  explains  gains  as  "what 
is  received  from  any  person  who  makes  the  present  for  tne  purpose  of  pleasing 
a  goddess." 

(r)  Daya  Bhaga,  iv  ,  1,  §  19.  20 ;  D.  K.  S.,  ii.,  2,  §  25,  28,  29 ;  Bixghunandana, 
ix.,  1 ;  V.  May.,  iv.,  10,  §  7 ;  Bamdolal  v.  Joymoney^  2  M.  Dig.,  65. 

(s)  Smriti  Chandrika,  ix.,  2,  §  12. 

[t)  Per  Jagannatha,  3  Dig.,  628 ;  Madavarayya  v.  Tirtha  Sami,  1  Mod.,  807; 
Salemma  v.  Lntchmana  Eeddi^  21  Mad.,  100. 

(m)  2  W.  MacN..  289.  See  case  of  a  grant  made  by  Government  lo  a  widow, 
Brij  Indar  v  Jajiki,  5  I.  A.,  1  ;  S.  C,  1  C.  L.  R.,  318. 

(v)  Dantuluri  v.  Afallapudi,  2  Mad.  H.  C,  360. 

iw)  D.iya  Bhaf^a,  iv.,  1,  §  8,  9  ;  Smriti  Chandrika,  ix.,  I,  §  14, 15  ;  ix.,  2,  J  3,  4. 
See  too  Narada,  cited  Daya  Bhaga,  iv.,  I,  §  28 ;  Viramitrodiaya,  p.  224,  §  5. 
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private  property,  just  as  an  English  husband  would  do,  if 
his  wife  proposed  to  sell  her  diamonds.  But  the  texts 
referred  to  seem  not  to  convey  any  more  than  a  moral 
precept,  while  those  already  cited,  which  assert  her 
absolute  power,  are  express  and  unqualified. 

§  664.  Thirdly.  Immovable  property,  when  given  or 
devised  by  a  husband  to  his  wife,  is  never  at  her  disposal, 
even  after  his  death.  It  is  her  stridhanum  so  far  that  it 
passes  to  her  heirs,  not  to  his  heirs.  But  as  regards  her 
power  of  alienation,  she  appears  to  be  under  the  same 
restrictions  as  those  which  apply  to  property  which  she 
has  inherited  from  a  male  even  though  the  gift  is  made  in 
terms  which  create  a  heritable  estate  {x).  It  is  different 
if  the  gift  or  devise  is  coupled  with  an  express  power  of 
alienation  (y). 

§  665.  The  succession  to  woman^s  property  is  a  matter 
of  much  intricacy,  as  the  lines  of  succession  vary,  according 
as  the  woman  was  married  or  unmarried,  according  as  her 
marriage  was  in  an  approved  or  an  unapproved  form,  and 
according  to  the  mode  in  which  the  property  was  obtained. 
There  are  also  differences  between  the  doctrines  of  the 
Benares  and  the  Bengal  lawyers  on  this  head.  Little  is 
to  be  found  in  the  Hindu  writers  in  regard  to  the  property 
of  a  maiden.  So  long  as  she  remained  in  her  father's  house, 
the  only  property  she  would  be  likely  to  possess  would  be 
her  clothes  and  her  ornaments.  If  already  betrothed, 
she  might  also  have  received  gifts  in  contemplation  of 
marriage  from  her  own  family,  or  from  the  bridegroom. 
In  some  rare  cases  she  might  also  have  inherited  property 
from  a  female  relation.     The  only  text  upon  the  subject  is 


(x)  See  authorities  cited,  ante  §  662,  note  (h) ;  Viramitrodaya,  p.  224,  §  6  ;  2 
W.  MacN.,  iJ5  ;  Gangadaraiya  v.  Parameswaramma^  0  Mad.  H.  C.,11]  ;  Kotar- 
basapa  v.  Chanverova,  10  Bom.  H.  C,  403 ;  Budr  v.  Itup  Ruar^  1  All.,  734 ; 
Surajmani  v.  Bahi  Nath,  25  All.,  351  ;  Bhujanga  Bau  v.  Bamayamma,  7 
Mad.,  387 

{y)  Jeewun  v.  Mt.  Sona^  1  N.-W.  P.,  66  ;  Koonjb^hari  v.  Premchand^  5  Cal., 
684  ;  S.  C,  5  C.  L.  R.,  684  ;  Proaonno  Coomar  v.  Tarrucknath,  10  B.  L.  R  ,  267  ; 
Jankiv.  Bhniron,  19  All.,  183  ;  Kanhtav.  Mahinlal,  10  All.,  495.  See  ante  JS  631, 
The  case  of  Seth  Mulchand  v.  BaiMancha,  7  lioro.,  491,  so  far  as  it  goes  beyond 
the  statement  in  the  text  has  been  doubted  by  the  Madras  High  Court,  7  Mad., 
p.  389. 
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one  which  is  variously  ascribed  to  Baudhayana  and  to 
Nardda,  but  which  cannot  be  found  in  the  existing 
works  of  either  writer.  "  Of  an  unmarried  woman  deceased 
the  brothers  of  the  whole  blood  shall  take  the  inheritance  ; 
on  failure  of  them  it  shall  go  to  the  mother,  or  if  she  be 
not  Hving,  to  the  father  "  (z).  The  Mitakshara  explains 
this  by  saying,  **  The  uterine  brothers  shall  have  the 
ornaments  for  the  head  and  other  gifts  which  may  have 
been  presented  to  the  maiden  by  her  maternal  grandfather, 
or  other  relations,  as  well  as  the  property  which  may 
have  been  regularly  inherited  by  her"  (a).  The  latter 
remark  clearly  applies  to  property  not  inherited  from  a 
male,  as  her  father  is  spoken  of  as  still  alive.  The 
result,  of  course,  is  that  her  property  is  kept  in  her  own 
family.  In  default  of  parents  the  property  goes  to  their 
nearest  relations  (6).  All  presents  which  may  have  been 
received  from  the  bridegroom  are  to  be  returned  to  him, 
after  deducting  the  expenses  already  incurred  on  both 
sides  (c). 

§  666.  Property  possessed  bv  a  married  woman  would  Property  of  a 

liv  i-i.  •*  -I  X  married  woman. 

go  m  different  lines  of  succession  according  to  its  nature 
and  origin.  Her  bridal  gifts,  being  articles  of  specially 
feminine  ornament  or  use,  would  naturally  pass  to  her 
own  daughters.  And  as  any  of  her  daughters  who  had 
married  would  probably  have  received  a  suitable  provision 
when  they  left  their  father's  home,  where  there  were 
daughters  both  married  and  unmarried,  the  latter  would 
be  the  preferable  heirs.  So  among  the  married,  those 
who  were  most  in  need  would  have  the  preference  (d). 
Her  dowry  (Sulka)  had  in  early  times  belonged  to  her 
parents,  and  not  to  herself.  It  would  return  to  her 
father's  family,  instead   of  passing  into   the  family  of 

(e)  Daya  Bhaga,  iv.,  3.  5  7 ;  D.  K.  S.,  ii.,  1,  §  1. 

{a)  Mitakshara,  ii.,  11,  §30;  Smriti  Chandrika,  ix.,  3,  §  35;  Madhaviya,  §  50 ; 
V.  May.,  iv.,  10,  §  34. 

(b)  Viraraitroiiaya,  p.  241 ;  Nanji  v.  Kaiiani,  12  Mysore,  64 ;  Gandhi  Maganlal 
V.  Bai  Jadub,  24  Bom.,  192,  ante  ^  662. 

(c)  Yajnavalkya,  ii.,  §  146 ;  Mitakshara,  ii.,  11.  §  29,  30;  Smriti  Chandrika,  ix  , 
3,  §  34;  V.  May.,  iv.,  10,  §  33;  D.  K.  S..  ii ,  1,  §  2;  Mayr,  178. 

{d)  Mayr,  173. 
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her  husband  (jj  81).  When  that  separation  of  interest 
between  herself  and  her  husband  arose,  which  admitted 
of  her  acquiring  independent  property  after  her  marriage, 
the  property  so  acquired  might  be  of  a  more  general  and 
important  character  than  that  obtained  at  her  bridal.  No 
reason  would  exist  for  making  it  pass  exclusively  to 
daughters,  and  sons  would  be  allowed  to  share  as  well  as 
daughters  (e).  Hence  a  separate  line  of  succession  would 
arise  for  what  are  called  *' gifts  subsequent,'*  and  the 
husband's  donation. 
DevoiuUon  of  §  667.  FiRST.     The  earliest  rule  as  to  the  devolution  of 

'5v^J^/-  suXka  is  to  be  found  in  a  text  of  Gautama j  which  has 

been  variously  translated.  Dr.  Biihler  renders  it :  **  The 
sister's  fee  belongs  to  her  uterine  brothers,  if  her  mother 
be  dead.  Some  say  (that  it  belongs  to  them  even)  whilst 
the  mother  lives  "  (/).  This  text  in  the  Day  a  Bhaga  is 
translated :  **  The  sister's  fee  belongs  to  the  uterine 
brothers  ;  after  them  it  goes  to  the  mother  and  next  to 
the  father.  Some  say  before  her.**  ThisJimuta  Vahana 
explains  by  saying  that  according  to  some  the  father  takes 
before  the  mother,  and  both  after  the  uterine  brothers  (g). 
The  explanation  of  Balambhatta,  which  Dr.  Mayr  prefers, 
is  that  the  word  mother  in  this  verse  refers  to  the  same 
person  who  is  spoken  of  in  the  preceding  verse  of 
Gautama,  where  her  other  property  is  said  to  go  to  her 
daughters ;  that  is  to  say,  that  it  refers  to  the  woman  who 
has  received  the  sulka,  not  to  the  mother  of  that  woman. 
Accordingly  Dr.  Mayr  translates  it :  "  After  the  death  of 
the  mother,  her  fee  passes  to  her  uterine  brothers ;  some 
think  that  the  sister's  fee  belongs  to  them  even  during  her 
life."  If  this  translation  is  correct,  it  would  mark  two 
stages  of  law  in  regard  to  the  sulka.  First  when  it  was 
considered  to  be  the  property  of  the  bride's  father,  as  the 
price  paid  to  him  for  her,  and  accordingly  passed  to  his 
sons,  even  during  her  life.     Secondly ^  when  it  became  the 

(e)  Mayr,  174.  (/)  Gaatama,  xxviii.,  §  iK>,  96. 

ig)  Daya  Bhaga,  iv.,  3,  §  27,  2S. 


Digitized  by 


Google 


PARAS.  667  &  668.]   PROPERTY  NOT  INHERITED  FROM  MALES.  898 

property  of  the  girl  at  once,  as  her  dowry,  but  on  her 
death  passed  in  the  same  manner  as  it  had  formerly  done 
to  her  father's  heirs  (A).  However  this  may  have  been  in 
early  times,  it  is  quite  clear  that  the  writers  of  the  Benares  Benares, 
school  treat  the  sulka  as  an  exception  to  the  rule  that  a 
woman's  property  goes  to  her  daughters,  and  make  it  pass 
at  once  to  the  brothers,  and  in  default  of  them  to  the 
mother  (i).  Yapxavalkyuy  however,  classes  the  sulka  with 
gifts  from  her  kindred,  and  gifts  subsequent,  which  only 
go  to  the  brothers  if  the  sister  has  died  without  issue. 
Accordingly  the  Bengal  authorities  treat  the  text  of  Bengal. 
Gautama,  not  as  an  exception  to  the  general  rule,  but  only 
as  explaining  how  this  species  of  property  devolves  in  the 
absence  of  nearer  heirs  (k).  Its  succession,  as  understood 
by  them,  will  be  treated  under  the  third  head  (§  672). 

§  668.  Secondly.  Yautaka,  or  property  given  at  the  ^^l^^^^  ®' 
nuptials,  always  passes  first  to  the  woman's  daughters  or ' 
other  issue,  if  she  has  any.  Little  is  to  be  found  on  the 
subject  in  the  early  writers.  Baudhayana  says :  **  The 
daughters  shall  inherit  (of)  the  mother's  ornaments  as 
many  as  (are  worn)  according  to  the  custom  of  the 
caste  "  (Z).  Vasishtha  says  :  **  Let  the  daughters  share  the 
nuptial  gifts  of  their  mother  "  (m).  The  word  here  used 
for  nuptial  gifts,  '  parinayyam*  is  the  same  which  is  used 
by  Manu  (IX,  §  11),  where  he  says  that  a  wife  should  be 
engaged  in  the  superintendence  of  household  utensils  (n). 
It  apparently  refers  to  articles  of  domestic  use  given  to  a 
girl  on  her  marriage,  like  the  clocks,  teapots,  and  table  orna- 
ments which  an  English  bride  receives  to  adorn  her  new 
home.  So,  among  the  Kandhs,  the  personal  ornaments 
and  household  furniture  go  to  the  daughters  and  not  to  the 

"  (/*)  Mttyr,  170.  ' 

(t)  Mitakshara,  ii.,  11,  §  14;  Smriti  Chandrika,  ix.,  3,  §  88;  Viramitrodaya, 
p.  242,  §  12;  Vivada  Chintamani,  270  ;  V.  May.,  iv.,  10,  §  32;  Madhaviya,  §60, 
p.  45 ;  Varadrajah,  48. 

{k)  Yajnavalkya,  ii.,  %  145;  Daya  Bhaga,  iv.,  3,  5  10—30;  D.  K.  8.,  ii.,  3, 
§  15—18;  JudootMth  v.  Biusunt  Coomar.  11  B.  L.  R.,  286,  297;  S.  C, 
19  8nth.,264. 

{1}  Baudhayana,  ii.,  2,  §  27. 

(m)  Vasishtha,  xvii.,  §  24. 

in)  Mayr,  166;  Vivada  Chintamani,  268. 
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sons  (o).  Gautama  adds  a  further  distinction  :  "A  woman's 
Tautaka.  separate  property  {stridhanum)  belongs  (in  the  first  in- 

stance) to  her  unmarried  daughters  (and  on  failure  of  them) 
to  those  daughters  who  are  poor'*  (p).  None  of  these 
authors  suggest  different  lines  of  descent  for  the  property 
referred  to.  This,  for  the  first  time,  appears  in  Manu,  He 
says,  "Property  given  to  the  mother  on  her  marriage 
(yautaka)  is  inherited  by  her  (unmarried)  daughter ''  (^)- 
In  a  later  passage  he  says  generally,  "  On  the  death  of  the 
mother  let  all  the  uterine  brothers  and  the  uterine  sisters 
(if  unmarried)  equally  divide  the  maternal  estate.*'  This 
necessarily  refers  to  property  different  from  the  yautaka 
which  had  been  stated  to  go  exclusively  to  the  daughters. 
Then,  after  describing  the  six-fold  property  of  a  woman 
(§  658),  he  goes  on,  **  What  she  received  after  marriage 
(anvadeya)  from  the  family  of  her  husband,  and  what  her 
affectionate  lord  may  have  given  her,  shall  be  inherited, 
even  if  she  die  in  his  lifetime,  by  her  children  "  (r).  This 
seems  to  be  the  origin  of  the  different  lines  of  succession, 
which  are  here  treated  of  under  the  second  and  third  heads. 

Rule  of  descent.  §  ^^^'  The  authors  of  the  Smriti  Chandrika  and  the 
Viramitrodaya  appear  to  take  the  first  text  of  Manu 
literally,  as  allowing  none  of  a  woman's  issue  except  her 
unmarried  daughters  to  take  her  yautaka.  In  default  of 
such  daughters,  they  make  it  pass  at  once  to  the  husband, 
or  to  the  parents,  according  as  the  marriage  was  of  an 
approved  or  an  unapproved  form  (s).  But  this  narrow 
interpretation  is  not  followed  by  either  the  Benares  or  the 
Bengal  school.  The  rule  of  descent  laid  down  by  Yajna- 
valkya  is  as  follows :  **  The  stridhanum  of  a  wife  dying 
without  issue,  who  has  been  married  in  one  of  the  four 

(o)  2  Hunter's  OriBsa,  79. 

(p)  Gautama,  xxviii.,  §  21. 

{q)  Manu,  ix.,  §  181  ;  DayaBhaga,  iv.,  2,  4  13. 

(r)  Manu,  ix.,  $  192,  196;  Mayr,  174;  Ashahai  v.  Uaji  Tyeh,  ^  Bom.^  116. 
Additions  made  subsequent  to  her  marriage  to  ornaments  given  by  a  father  to 
his  daughter  at  the  time  of  her  marriage  must  be  treated  for  the  purpose 
of  succession  as  gifts  subsequent  and  not  as  nuptial  gifts.  Gopal  Chandra  v. 
Bam  Chandra,  28  CaL,  311. 

(8)  Smriti  Chandrika,  ix.,  8,  §  12,  16;  Viramitrodaya,  p.  280,  §  2;  236,  §  6; 
236,  §7. 
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forms  of  marriage  designated  Bra Ama,  etc,  (§  79),  belongs 
to  the  husband  ;  if  she  have  issue,  then  the  stridhanum 
goes  to  her  daughters  ;  should  she  have  been  married  in 
another  form,  then  her  stridhanum  goes  to  her  parents"  (t).  Descent  of 
This  rather  vague  rule  is  expanded  by  the  Mitakshara.  Benwes  law 
*'  Hence,  if  the  mother  be  dead,  daughters  take  her  pro- 
perty in  the  first  instance  ;  and  here,  in  the  case  of 
competition  between  married  and  maiden  daughters,  the 
unmarried  take  the  succession  ;  but  on  failure  of  them, 
the  married  daughters  ;  and  here  again,  in  the  case  of 
competition  between  such  as  are  provided  and  those  who 
are  unendowed,  the  unendowed  take  the  succession  first ; 
but,  on  failure  of  them,  those  who  are  endowed  '*  (u). 
Next  to  daughters  come  granddaughters,  and  then  sons 
of  daughters,  sons,  and  grandsons,  those  in  the  second 
generation  always  taking  j?er  stirpes  (v).  Step-children 
are  not  recognized  by  the  Mitakshara  as  entitled,  except 
in  the  single  case,  which  has  now  become  impossible, 
where  the  woman  who  has  left  the  property  was  a  wife  of 
an  inferior  class,  while  the  children  who  claim  it  are  by  a 
wife  of  a  higher  class  {w).  The  Smriti  Chandrika,  how- 
ever, allows  the  step-children  to  come  in  if  there  are  no 
other  heirs,  such  as  progeny,  husband  or  the  like  (x).  In 
default  of  all  these,  if  the  marriage  was  in  an  approved 
form,  the  property  passes  to  the  husband,  and  after  him, 
according  to  Vijnanesvara,  to  his  nearest  sapindas  (y). 
According  to  the  Mayufcha,  to  those  relations  who  are 
nearest  to  him  through  her  in  his  own  family.    If  the 

(t)  Yajnavalkya,  ii.,  §  145. 

(u)  Mitakshara,  ii..  11,  §  13;  V.  May.,  iv.,  10,  §  17, 18;  Jagannath Prasad  v. 
Runjit  Singh,  26  Cal.,  a54. 

(v)  Mitakshara,  ii.,  11,  §  9, 12.  15— 19,  24;  V.  May.,  iv.,  10,  §  20—23.  Sons 
wholly  exclude  grandsons  whose  father  is  dead.  Baghunandana  v.  Gopeenatk, 
2W.  MacN.,  121,  post  §  674.  Where  the  stridhanum  of  the  mother  devolves 
upon  her  sons,  who  with  their  father  from  an  undivided  family  at  her  death,  they 
t«ke  it  as  tenants  in  common  without  survivorship,  and  not  as  joint  tenants. 
KaruppaiY.  Sanharanarayanan^  27  Mad.,  300,  distinguishing  Venkayamma  v. 
VenkcUaramanayyammay  29  I.  A.,  156;  S.  C,  25  Mad.,  678. 

(w)  Mitakshara,  ii.,  11,  §  22;  V.  May.,  iv.,  10,  §  19.  The  text  of  Manu,  on 
which  this  rule  is  based,  is  explained  differently  in  Bengal.    Post  §  673. 

(j:)  Smriti  Chandrika,  ix.,  3,  §  38.     Brahmappa  v.  PapannUy  13  Mad.,  348. 

\y)  This  has  been  held  to  be  the  Mithila  law  also.  Bachha  Jha  v.  Jugmon 
Jha,  12  Cal.,  348.  See  as  to  the  [lersons  who  rank  as  the  sapindas  of  the  husband 
under  Mitakshara  law.     Oojabat  v.  Shrimant  Shahajirao,  17  Bom.,  114. 
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marriage  was  in  an  unapproved  form  it  passes  to  her 
parents,  the  mother  taking  before  the  father  (z).  Vijna- 
nesvara  traces  the  line  of  descent  no  further.  But  other 
writers  of  the  same  school  cite  a  text  of  Vriha^pati,  in 
accordance  with  which  "  On  failure  of  the  husband  of  a 
deceased  woman,  if  married  according  to  the  Brahma  or 
other  (four)  forms  ;  or  of  her  parents,  if  married  according 
to  the  Asura  or  other  two  forms,  the  heirs  to  a  woman's 
property  are  **  the  mother's  sister,  the  maternal  uncle's 
wife  ;  the  paternal  uncle's  wife,  the  father's  sister ;  the 
mother-in-law,  and  the  wife  of  an  elder  brother  are 
pronounced  similar  to  mothers.  If  they  have  no  son  bom 
in  lawful  wedlock,  nor  daughter's  son,  nor  his  son,  then 
the  sister's  son  and  the  rest  shall  take  their  property." 
Here  must  be  understood  *  on  failure  both  of  the  daughter 
and  also  of  her  daughter,'  because  only  on  failure  of  them 
does  the  right  of  inheritance  pertain  to  the  son  born  in 
wedlock,  or  to  the  daughter's  son  "  (a). 

Extended  to  Precisely  the  above  order  is  laid  down  by  the  Smriti 

er oases.        Chaudrika  and, the  Viramitrodaya  in  respect  of  all  the 

mother's  property,  which  is  not  yautaka,  or  received  after 

marriage  or  from  the  husband  ;  that  is,  which  does  not 

come  under  the  two  texts  of  Manu  already  cited  (t). 

Bengal  law.  §  670.  The  order  of  succession  to  Yautaka^  according 

to  the  Bengal  authorities  is  similar,  but  not  exactly  the 
same.  "  It  goes  first  to  the  unaffianced  daughters ;  if 
there  be  none  such,  it  devolves  on  those  who  are  betrothed. 
In  their  default  it  passes  to  the  married  daughters  "  (c). 

(z)  Mitokshara,  ii.,  11,  §  31  ;  V.  May.,  iv.,  §  28.  According  to  the  Smriti 
Chandrika,  property  given  to  a  woman  at  the  time  of  a  disapproved  marriage 
reverts  to  the  donors;  ix.,  3,  §  81,  32. 

(a)  V.  May.,  iv.,  10,  §  30;  Smriti  Chandrika,  ix.,  3,  §  36,  37 ;  Viramitrodaya, 
p.  243.  See  as  to  the  meaning  of  this  text,  Venkata  Subramaniam  v.  Thayar 
Amvial,  21  Mad.,  p  267 ;  in  Mithila,  but  not  elsewhere,  the  son  of  a  woman's 
half-sister  is  her  heir.  Sreenarain  v.  Bhya  Jah,  2  S.  D.,  23  (29,  86).  The 
husband's  kinsmen  take  before  the  father's  kinsmen,  e.g.^  the  husband's  brother's 
son  before  the  sister's  son,  Bachha  Jha  v.  Jiigmon^  12  Cal.,  348.  The  husband's 
sister's  sons  are  preferential  heirs  to  the  husband's  paternal  neat-grandfather's 
great-grandsons.     Mohun  Perahad  v.  Kishen  Kithoroy  21  CaJ.,  844. 

(6)  Manu,  ix.,  §  181,  196;  Smriti  Chandrika,  ix.,  3;  §  16—80,  86—41 ;  Vira- 
mitrodaya,  p.  231,  et  seq. 

(c)  Daya  Bhaga,  iv.,  2,  §  18,  22,  23,  26;  Raghunaudana,  x.,  13—15,  17—90. 
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Jimuta  Vahana  does  not  notice  barren  or  widowed  daugh- 
ters, but  the  Daya-krahma-sangraha  states  that  they 
succeed  in  default  of  married  daughters  who  have,  or  who 
are  likely  to  have,  male  issue.  Srikrishna  also  says  that 
these  daughters  take  one  after  the  other,  as  distinct 
classes,  and  not  merely  in  default  of  each  other.  For  Bengal  law  as  to 
instance,  that  on  the  death  of  a  daughter  who  had  taken  '^"" 
as  affianced  or  married,  but  who  has  died  without  a  son, 
the  estate  will  pass  to  the  next  daughter  who  is  capable 
of  taking,  and  not  to  the  husband  of  the  one  who  had 
already  succeeded.  "  For  the  right  of  the  husband  is 
relative  to  the  '  woman's  separate  property,*  and  wealth 
which  has  in  this  way  passed  from  one  to  another  can 
no  longer  be  considered  as  the  *  woman's  separate 
property'  "  (cZ).  The  Bengal  writers  also  differ  from 
those  of  the  Benares  school  in  excluding  granddaughters 
altogether,  and  bringing  in  the  son  before  the  daughter's 
son,  and  the  grandson  and  great-grandson  in  the  male  line 
next  after  the  daughter's  son  (e).  They  also  differ  in 
introducing  step-sons,  as  far  as  the  great-grandchildren, 
next  after  the  great-grandsons  of  the  woman  herself. 
This  appears  to  be  upon  the  authority  of  a  text  of  Manu, 
which  declares  that  if  one  of  several  wives  of  a  man  brings 
forth  a  male  child,  they  are  all  by  means  of  that  son 
mothers  of  male  issue  (/).  In  default  of  all  these  the 
husband  or  the  parents  succeed,  according  to  the  form  of 
marriage.  But  the  husband's  sapindas  do  not  appear  to 
take  as  in  the  Mitakshara.  In  default  of  him,  the  succes- 
sion passes  at  once  to  the  brother,  mother,  or  father  of  the 
deceased  woman  (g).  On  the  other  hand,  where  the 
marriage  is  of  a  disapproved  form,  the  inheritance  passes 
to  the  mother,  father,  and  brother,  each  in  default  of  the 
other,  and  if  none  of  them  exist,  then  to  the  husband  (A). 

(d)  D.  K.  S.,  ii.,  8,  §  5,  6.    Soe  post  §  676. 

(e)  Daya  Bhaga,  iv.,  2,  §  17—21 ;  D.  K.  S.,  ii.,  8,  §  8—10.    The  son  of  the 
daughter's  son  never  succeeds.    Dava  Bhaga,  iv.,  3,  §  84  ;  D.  K.  &.,  ii.,  6,  §  2. 

if)  Daya  Bhaga,  iv.,  3,  5  82 ;  D.  K.  S.,  ii.,  8,  §  11—18. 

[a)  D.  K.  S.,  li.,  8,  §  14—17 ;  Biatoo  v.  Badha  Soondr,  16  Snth.,  116. 

(h)  D.  K.  S..ii.,8,  §  19—21. 
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Devolution  of 
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MifcakBhara. 


Benares  law. 


Last  of  all  come  in  the  ulterior  heirs  under  the  text  erf 
Vrihaspati.  But  they  do  not  take  in  the  order  there 
stated.  They  are  arranged  upon  the  Bengal  principle  of 
religious  benefits,  as  follows  :  husband's  younger  brother, 
husband's  brother's  son,  sister's  son  (i),  son  of  husband's 
sister,  brother's  son,  daughter's  husband,  father-in-law 
and  husband's  elder  brother,  and  the  other  sapindas, 
according  to  their  nearness  of  kin.  In  default  of  all  these, 
sakulyas,  learned  Brahmans,  and  the  King  {k). 

§  671.  Thirdly.  The  succession  to  that  property  be- 
longing to  a  married  woman  which  is  neither  her  siUka 
nor  her  yautaka  is  a  matter  upon  which  there  is  much 
variance.  The  texts  of  Manu,  which  state  that  her  pro- 
perty shall  be  shared  equally  by  her  sons  and  daughters, 
and  that  gifts  received  by  her  after  marriage  from  her 
husband  and  his  family  shall  go  to  her  children  generally, 
have  been  already  cited  (§  668).  Other  writers  say  with 
equal  distinctness,  that  her  property  shall  be  shared 
equally  by  sons  and  unmarried  daughters  (I),  Vijnanes- 
vara  only  recognizes  one  line  of  descent  for  the  whole  of 
a  married  woman's  property,  except  her  sidka,  viz,,  that 
already  given  for  her  yautaka  (§  669).  He  explains  the 
text  of  Manu,  not  as  meaning  that  brothers  and  sisters 
take  together,  but  that  the  sisters  take  first  and  the 
brothers  afterwards,  each  class  sharing  equally  inter  $e ; 
that  is,  he  brings  it  in  as  an  illustration  of  the  rule 
previously  stated  as  to  the  succession  of  daughters  before 
sons,  and  not  as  an  exception  to  it.  And  the  same  view  is 
apparently  taken  by  the  Madhaviya  (m).  But  the  Smriti 
Chandrika,  Viramitrodaya,  Vivada  Chintamani,  Mayukha, 
and  Varadrajah  all  take  these  texts  literally,  as  prescribing 


(i)  These  words  are  held  to  include  a  stfep-sistei  's  son.  Dasharathi  v.  Bepim 
Bc/iart,  32Cal.,26l. 

(k)  Daya  Bhaga,  iv.,  3,  <  31,  35-37 ;  D.  K.  S.,  ii. , 6 ;  Raghunandana,  x. .  23— d6, 
30—39.  It  is  impossible  to  see  upon  what  principle  the  husband's  father  and 
elder  brother  come  in  last  of  those  specihlly  named. 

{I)  Devala,  Daya  Bhaga,  iv.,  2,  §  6 ;  Sancha  aud  Lichita,  3  Di^.,  688 ; 
Vrihaspati,  tb. 

(m)  Mitakshara,  ii.,  11,  §  19—21.  See  Viramitrodaya,  p.  232,  §  5 ;  MadhaTiya. 
§  50,  p.  43. 
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a  different  course  of  descent  for  the  two  sorts  of  stridhanum 
there  specified,  viz.,  gifts  subsequent  to  marriage,  received 
either  from  the  woman's  own  family^  or  the  family  of  her 
husband,  and  gifts  received  from  her  husband.  These  are 
shared  simultaneously  and  equally  by  the  woman's  sons 
and  daughters  being  unmarried.  Those  who  are  married, 
and  granddaughters,  only  receive  a  trifle  as  a  mark  of 
respect,  and  widows  are  wholly  excluded.  But  if  there 
are  no  unmarried  daughters,  married  daughters,  whose 
husbands  are  living,  are  also  allowed  by  Katyayana  to  share 
with  their  own  brothers  (n).  According  to  the  Mayukha  Meynkha. 
it  has  been  held  that  property  received  by  a  married 
woman  from  a  stranger  and  her  own  earnings  pass  to  the 
person  who  would  be  her  heir  if  she  were  a  njale  (o).  This 
decision  however  has  been  controverted  in  an  elaborate 
judgment  by  Telang,  J.,  cited  in  a  previous  chapter  (p). 
The  writers  of  the  Benares  school  do  not  trace  the  line 
of  descent  any  further,  nor  suggest  how  the  property  is  to 
go  in  default  of  the  heirs  above  named. 

§  672.  The  Bengal  writers  also  interpret  the  above  texts  Bengal  law. 
literally,  and  take  them  as  applying  to  all  property  except 
the  yautakuy  and  that  given  by  the  father  of  the  woman  {q). 
The  order  of  succession  as  laid  down  by  them  is  as  follows  : 
first,  son  and  maiden  daughter  take  together  (r),  and  in 
default  of  either  the  other  takes  the  whole  ;  on  failure  of 
both,  the  estate  passes  to  the  married  daughter  who  has, 
or  who  may  have  male  issue,  then  to  the  son's  son,  the 
daughter's  son,  and  the  son's  grandson  successively  ;  and  in 
default  of  all  these,  to  the  male  issue  of  the  rival  wife,  and 
lastly  to  barren  and  widowed  daughters  (s).     The  fm-ther 


in)  Smriti  Chandrika,  ix.,  H,  §  1  —  11 ;  Viramitroduya,  p.  228,  §  1  ;  V.  May.,  iv., 
10,  §  15,  16  ;  Varadrajah,  47  ;  Vivada  Chintumani,  ii6G  ;  Ashabai  v.  Haii  Tueb, 
9  Bom.,  115.  *^ 

(o)  Bai  Nartnaila  v.  Bhaffuantrai,  12  Bom.,  605. 

(p)  Manilal  Rewadut  v.  Bai  liewa,  17  Bom.,  758,  ante  §  621. 

iq)  Daya  Bhaga,  iv.,  2,  §  1-9;  Kiigliunandaiia,  x.,  1—10. 

(r)  The  word  maiden  meanH  u n betrothed  ;  Qangopadhyay  Surbamanaala. 
2  B.  L.  R.  (A.  C.  J.),  144  ;  S.  C,  10  Suth..  4«8. 

(«)  Daya  Bhaga,  iv.,  2,  §  9—12;  D.  K.  S.,  ii.,  4,  §  1—10. 
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descent  depends  on  the  source  from  which  the  property  was 
derived.  If  it  comes  within  the  text  of  Yajnavalkya — "  that 
which  has  been  given  to  her  by  her  kindred,  as  well  as 
her  fee  or  gratuity,  and  anything  bestowed  after  marriage, 
her  kinsmen  take  if  she  die  without  issue, " — then  the  order 
of  succession  is  first  to  the  whole  brothers  ;  if  there  be 
none,  to  the  mother  ;  if  she  be  dead,  to  the  father  ;  and, 
on  failure  of  all  these,  to  the  husband,  and  the  ulterior 
heirs  as  already  described  (t).  But  in  this  text  the  words, 
"given  to  her  by  her  kindred,**  signify  that  which  was 
given  to  her  by  her  parents  in  her  maiden  state,  and  the 
word  "fee,**  does  not  include  "  a  gratuity  presented  to 
damsels  at  marriages,  called  asura,  and  the  rest  **  (w).  If, 
on  the  other  hand,  the  property  being  ayautaka  does  not 
come  within  the  terms  of  the  above  text,  then  it  devolves 
in  exactly  the  same  manner  as  the  yautaka  of  a  married 
woman  who  has  left  no  issue  {v), 

§  673.  The  text  of  Manu  (IX,  §  198),  "  The  wealth  of  a 
woman,  which  has  been  in  any  manner  given  to  her  by 
her  father,  let  the  Brahmani  damsel  take ;  or  let  it  belong 
to  her  ofifsprmg,**  is  explained  by  the  Mitakshara  as 
authorising  step-children  of  a  wife  of  superior  class  to 
inherit  (w).  The  Bengal  writers  treat  ihe  word  Brahmani 
as  merely  illustrative,  and  explain  the  texts  as  establishing 
an  exception  to  the  rule  laid  down  in  the  last  paragraph. 
According  to  them,  property  given  by  a  father  to  his 
daughter  at  any  time  is  never  shared  by  her  sons,  but  goes 
to  her  daughters  exclusively ;  the  maiden  taking  first, 
then  the  married  daughter  who  has,  or  is  likely  to  have 
male  issue,  and  lastly  the  barren  or  widowed  daughters. 
After  all  these  come  their  sons  {x).  The  succession  then 
proceeds,  as  in  the  case  of  yautaka,  down  to  the  great- 
grandson  of  the  CO- wife,  after  which  it  goes  to  the  brother, 

(/)  Daya  Bhaga,  ii.,  3,  §  10,  29-31,  ante  §  670 ;  JudoonaJhv.  Bnssuni  Coo- 
war,  11  B.  L.  R.,  286 ;  8.  C,  19  Suth.,  2M\  Hurry  in  ohun  v.  Shonatun,  1  Cal., 
276. 

(u)  Daya  Bhaga,  iv.,  8,  §  16,  23. 

(v)  D.  K.  S.,  ii.,  4,  §  11,  ante  §  670. 

{w)  Mitakshara,  ii.,  11,  §  22. 
(x)  Daya  Bhaga,  iv.,  2,  §  16;  D.  K.  S.,  ii.,  5;  Kaghunandana,  x.,  11,  16. 


Digitized  by 


Google 


PARAS.  673  &  674.]   PROPERTY  NOT  INHERITED  PROM  MALES.  901 

mother,  father,  and  husband,  under  the  text  of  Yajnavalkya 
already  cited  (y).  Daughters  are  not  bound  to  pay  the 
debts  of  their  mother  if  she  leaves  no  property  (z).  Their 
obligation  to  pay  her  debts  if  she  died  possessed  of  property 
would  apparently  turn  on  the  question  whether  she  had  an 
absolute  or  only  a  life  interest.     See  §  634. 

§  674.  Until  very  lately  the  line  of  descent  from  a  Property  iu- 
woman  who  has  inherited  the  stridhanum  of  another  female, 
woman  has  been  a  matter  of  argument.  It  has  now, 
however,  (1903)  been  settled  by  the  decision  of  the  Privy 
Council  in  the  case  of  Sheoshankar  Lai  v.  Dehi  Sahai  (a). 
The  mode  in  which  the  case  arose  will  be  made  clearer  by 
the  annexed  pedigree. 

Bhawani  dies  ]8fi1 
M.  DilU  dies  1895 

Jndonath  dies  1879 

I    donee 
Jagemath  dies  1896 


Two  sons,  Two  daughters 

the  plaintiffs 

In  1866  certain  property  was  assigned  by  way  of  gift  to 
Bhawani's  daughter  Jadonath.  By  family  arrangement 
eleven  villages,  parts  of  those  assigned,  were  left  in  pos- 
session of  Dilla  as  maintenance  for  her  life.  Admittedly 
all  the  rights  of  Jadonath  passed  at  her  death  to  her 
daughter  Jagernath.  On  the  death  of  Dilla,  her  brother 
Debi  Sahai  took  possession  of  the  eleven  villages.  On  the 
death  of  Jagernath  her  sons  sued  Debi  Sahai  to  recover 
the  villages.  Numerous  defences,  which  were  all  found 
in  favour  of  the  plaintiffs,  were  set  up,  but  the  case 
ultimately  turned  upon  the  plea  that  the  plaintiffs  had 
no  right  to  sue  as  the  estate  of  Jagernath  would  pass  to 
her  daughters  and  not  to  her  sons.     This  again  turned 


(y)  Judoonaihv.  Btissunt  Coomar,  11  B.L.  R.,236,  300;S.C.,  19  Sath.,264; 
foUd.  Oopal  Chandra  v.  Bain  Chatidra,  28  Cal.,  311. 

(z)  Vii»varupa,  %  4. 

(a)  80  I.  A.,  202 ;  S.  C,  25  All.,  468,  reversing  Debi  Sahai  v.  Sheo  SfuinJcar, 
22  All.,  358. 
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upon  the  question,  whether  Jagernath  held  the  estate  of 
her  mother  as  her  own  stridhanum.  The  Original  Court 
found  that  it  was  not  her  stridhanum  and  therefore  that 
it  devolved  upon  her  sons.  The  High  Court  of  Allahabad 
found  that  it  was  her  stridhanum  and  therefore  it  devolved 
upon  her  daughters.  This  decision  was  reversed  on 
appeal  to  the  Privy  Council.  Their  Lordships,  after  an 
exhaustive  examination  of  all  the  authorities,  held  that 
it  was  the  settled  law  of  Bengal,  Bombay,  and  Madras, 
that  what  a  woman  has  inherited  from  a  woman  is  not 
stridhan  for  the  purposes  of  inheritance.  They  con- 
sidered that  the  same  rule  must  be  applied  in  districts 
governed,  as  Allahabad  is,  by  Benares  law.  "  Their 
Lordships  are  therefore  unable  to  agree  with  the  High 
Court  in  thinking  that  the  property  now  in  question  was 
the  stridhan  of  Jagernath  devolving  as  such  upon  the 
plaintiffs'  married  sister  in  preference  to  them.  And  this 
is  sufficient  to  dispose  of  the  present  case."  In  the  case 
of  Sheo  Pertab  v.  The  Allahabad  Bank  (b)  decided  on  the 
same  day,  their  Lordships  affirmed  the  further  doctrine, 
that  stridhan  which  descended  to  a  woman  was  held  by 
her  for  a  limited  estate  only,  and  on  her  death  reverted  to 
the  heirs  of  the  woman  who  had  held  it  as  stridhan  (c). 

§  675.  It  will  be  observed  that  it  was  assumed  by 
both  the  Indian  Courts  in  Sheo  Shankar's  case,  that 
if  Jagernath  held  the  estate  as  her  stridhan  it  would 
descend  in  the  female  line,  and  the  Judicial  Committee 
considered  that  their  finding  that  she  did  not  hold  it  as 
stridhan  was  sufficient  to  dispose  of  the  case.  But  the  very 
cases  which  established  that  she  did  not  hold  as  stridhan 
also  established  to  the  satisfaction  of  the  Committee 
that  the  estate  reverted  to  the  heirs  of  Jadonath.  Now 
although  in  Jadonath's  hands  the  estate  was  not  stridhan 
of  the  special  kind  described  by  the  earliest  writers,  it 
was  certainly  stridhan  of  the  secondary  kind,  in  the 
sense  that  it  was  absolutely  at  her  disposal,  and  that  it 

(6)  30  T.  A.,  209  ;  S.  C,  21  All..  476. 

(c)  See  as  to  all  the  earlier  authorities  upon  these  points,  ante  §  662. 
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passed  to  her  heirs.  Now  if  those  heirs  were  those  who 
would  take  the  technical  sort  of  stridhan,  it  would  pass 
to  Jagernath,  and,  in  default  of  her,  to  the  daughters  of 
Jagernath  in  preference  to  her  sons.  This  was  equally 
fatal  to  the  appellant's  case.  The  difficulty  was  pointed 
out  by  the  Counsel  who  argued  the  appeal,  which  was 
heard  ex  parte.  It  was  met  by  him  by  a  contention  that 
the  line  of  female  descent  stated  in  the  early  books  only 
applied  to  the  special  sort  of  stridhan  described  by  them. 
That,  with  the  exception  of  the  Mitakshara  and  the  com- 
mentaries which  avowedly  followed  it,  the  writers  who 
gave  only  the  special  female  line  of  descent  mentioned 
no  other  sort  of  stridhan  except  the  earliest  sort  (cf). 
That  the  works,  such  as  the  Daya  Bhaga,  the  Daya-krama- 
sangraha,  the  Smriti  Chandrika,  and  the  Mayukha,  which 
enumerated  various  sorts  of  woman's  property,  assigned 
the  special  line  to  the  special  species,  and  gave  different 
lines  to  the  other  sorts  {e'\ .  Admittedly  no  definite  rule 
could  be  derived  from  these  works,  but  they  showed  a 
general  tendency  in  such  cases  to  admit  male  heirs,  either 
along  with,  or  in  preference  to,  females.  The  only  cases 
which  had  been  decided  upon  this  subject  came  from 
Bombay,  and  in  these  We^^t,  J.,  and  Telang,  J.,  while  differ- 
ing upon  the  rule  to  be  laid  down,  had  agreed  in  each 
laying  down  a  rule  which  preferred  males  to  females  (/). 

It  may  be  presumed  that  this  argument  was  accepted 
by  their  Lordships,  but  it  is  to  be  regretted  that  neither 
the  difficulty  nor  its  solution  was  noticed  in  the  judg- 
ment (g). 

In  Madras  an  exception  is  made  in  regard  to  property 
inherited  by  a  maiden.     She  is  held  to  take  an  absolute 

~((Zy~Vivad.  Chint.,  256^2697 V^ad. 743;  Madhav.,  40 
it)  U.  Bh.,  ch.  iv.,  secfc.  2 ;  D.  K.  S  ,  ii..  3.  4  ;  Sm.  Ch.,  ix.,  3  ;  V.  May.,  iv.,  10. 
(/)  Vijiarangam  v.  Lakshuman,  8  Bom.  H.  C.  (O.  C.  J.  i,  244 ;  Bai  Narmada 

V.  Bhagwantrai,  12  Bom.,  605  ;  Manilal  Rewadat  x.Bai  Rewa,  17  Bom.,  758, 

all  of  which  were  cited   in  the  judgment  of  the  Privy  Council  with  apparent 

approval. 
Q)  In  the  recent  case  of  Subraniinyimr.  Arunanhel^nt,  2SM  wj.,1,  p.  9,the 

Court  did  not  understand   the  lino  whicli  IikI   been  taken   in    the  argument 

before  the  Privy  Council,  nor  indeel  coaldthey  have  understood  it,  as  it  wtvs  not 

noticed  in  the  judgment,  and  could  not  be  discovered  from  the  report. 


Digitized  by 


Google 


904  woman's  estate,  [chap,  xxi,  para.  676.] 

estate,  which  passes  at  her  death  to  her  own  heirs  in  the 
manner  laid  down  in  Mit.,  II,  11,  §  30  (h). 

Waut  of  R  676.  Chastity  has  been  held  not   to  be  an  essential, 

chastity.  .  . 

where  a  female  claims  as  heir  to  the  property  of  a  woman  (i). 
I  know  of  no  native  authority  on  the  point.  On  the 
other  hand  want  of  chastity,  causing  a  woman  to  become 
degraded  and  outcaste,  has  been  held  to  sever  the  tie  of 
kindred  between  herself  and  her  own  natural  family,  and 
d  fortiori  between  herself  and  her  husband's  family,  so 
that  if  she  dies  leaving  property  acquired  by  her  while 
degraded  and  outcaste,  none  but  those  who  had  fallen  into 
a  similar  position  could  claim  to  be  her  heirs  (k).  If  this 
principle  is  sound,  the  converse  of  the  proposition  ought 
equally  to  apply,  if  a  degraded  female  was  claiming  as 
heir  to  one  who  was  undegraded. 


{h)  Venkatarama.  Krithna  Bau  v.  Bhujanga,  19  Mad.,  107;  explaining 
Narasayya  v.  Venkayyat2  Mad.  L.  J.,  149;  Oandi  Maganlal  v.  Bai  Jeiduh, 
24  Bom.,  192. 

(i)  CiFan^ay.(?^aji^a,lAll.,46;  Noqendrav.Benoy^  80  Cal.,  521;  Angammal 
V.  Venkata  Reddy,  26  Mad.,  609  :  Adyapa  v.  Budrava,  4  Bom.,  104,  p,  122. 

{k)  Goods  of  Kaminey  Money  Bewah^  21  Cnl.,  697. 
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ABEYANCE, 

succession  never  remains  in,  496,  571,  677,  721.  818. 

ABSOLUTE  ESTATE. 

what  words  cr»»ate  an,  621 
in  leases,  523 
wills  674 

grants  for  maintenance,  524 

to  females,  622,  625  il 

for  religious  purposes,  529,  582,  565  \ 

services,  529  \ 

ACCOUNT,  ji 

right  of  member  of  joint  family  to  demand,  369,  373—379  | 

mode  of  taking  on  partition,  636  •[ 

ACCUMULATION, 

trusts  for,  when  unlawful,  568 

See  Savings  ;  Woman*6  Estate,  5 

ACQUIESCENCE. 

merely  passive  does  not  bar  rightp,  207 
when  it  operates  as  an  estoppel ,  208 

ACTS 

V  of  1843,  (Abolition  of  Slavery),  745 
XI  of  1843,  (Hereditary  OflBcers),  634  note 
I  of  1845,  (Bengal  Revenue  Sale),  21 ;  592 
XXI  of  1850,  (Freedom  of  Religion),  137,  662,  603,  664.  804 
XXVI  of  1854.  (Bengal— Court  of  Wards— Education),  274  ! 

XXI  of  1855,  (Madras- Minors),  274  I 

XV  of  1856,  (Hindu  Widow  Marriage).  112,  755—768,  771  !, 

XXV  of  1857,  (Native  Army  forfeiture  for  Mutiny),  443  !i 

XIV  of  1858.  (Madras— Minors),  274 
XXXV  of  1858,  (Lunacy).  74 ;  140,  285  { 

XL  of  1868.  (Bengal— Minors),  7.  lil ;  272,  291 ;  18;  466 
Vni  of  1869,  (Old  Civil  Procedure),  260;  592 
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X  of  1859,  (Bengal— Rent  Law),  663 
XI  of  1859,  (Bengal— Zemindury  Revenue  Sale),  36 ;  692 

XIV  of  1869,  (Old  Limitation),  210,  876 

XLV  of  1860,  (Penal  Code),  361,  363;  '111 ;  372,  373;  63 
II  of  1863,  (Bombay  finamlands),  6';  140 
XX  of  1863,  (Native  Religious  Endowment),  14  ;  634 
XI  of  1864,  (Hindu  and  Mahomedan  Law  Officers),  41 
XVI  of  1864,  (Refiistration),  518 
XX  of  1864,  (Bombay— Minors),  274 
X  of  1866,  (Succession),  676;  46;  642;  99;  bll  ;  ItH ;  tCS,  £04 
506 ;  211 ;  669,  660  ;  179, 187;  678 
VII  of  1866,  (Bombay— Hindu's  liability  for  ancestor's  debts), 

391 
XX  of  1866,  (Registration),  515,  518 

XXI  of  1866,  (Native  Converts  Maningo  Dissoluticn),  27,  28; 
281 
I  of  1869,  (Oudh  Estates),  368,  686,  677 
VIII  of  1869,  (Bengal  Landlord  and  Tenant),  858 

IV  of  1870,  (Bengal  Act,  Court  of  Wards),  74  ;  140,  166 

XXI  of  1870,  (Hindu  Wills),  2;  1^2,  bbi,  570;  3;  60:i,  542,  677 

VIII  of  1871,  (Registration),  616.  518 

IX  of  1871,  (Limitation),  Schcd.  II,  Art.  129  ;  210 
XXIII  of  1871,  (Pensions),  634  note 
XXXIII  of  1871,  (Punjab  Land  Revenue),  49 

I  of  1872,  (Evidence),  101,  104 ;  239  ;  115  ;  iC8,  269 

IX  of  1872,  (Contract),  2,  10, 11 ;  288  ;  25 ;  434 

III  of  1873,  (Madras  Civil  Courts;,  48 

XIII  of  1872,  (European  British  Minors),  274 
IX  of  1876,  (Majority),  HI,  272,  277 

XVII  of  1876,  (Burma  Courts),  48 

XX  of  1876,  (Central  Provinces  Laws),  48 
XVII  of  1876.  (Oudh  Land  Revenue),  49 
XVIII  of  1876,  (Oudh  Laws),  48 

I  of  1877.  (Specific  Relief),  27;  618;  42;  874 

III  of  1877,  (Registration  Act  now  in  force),  48;  621 ;  49; 

518;  50;  618,620 

X  of  1877,  (Old  Civil  Procedure).  317;  692  ;  539;  687 

XV  of  1877,  (Limitation),  19[;  286  ;  Sched.  II,  An.  12  ;  291; 

118.  211,  212  ;  126,  484 ;  140,  141,  212 
XII  of  1878,  (Further  Amendment  rf  Punjab  Laws  Act.  1872), 
1;  48;  2;  307 

IX  of  1879,  (B.C.  ),  61 ;  138 

V  of  1881,  (Probate  and  Administration),  4;  M2  ;  90;  456,  641  • 

149;  642,678;  154;  576 
II  of  1882,  (Trusts),  81.  82 ;  689 

IV  of  1882,  (Transfer  of  Property),  2;  6i  8  ;  3;  619  ;  5;  622  ;  P 

521 ;  10, 12 ;  496  ;  15  ;  603  ;  18,  25,  27  ;  4l;6  ;  39 
624  ,  44  ;  476  ;  45  ;  ^48  ;  48  ;  611  ;  54  ;  634  ;  59 
535  ;  107  ;  536  ;  122  ;  6C0,  636  ;  123  ;  636  ;  128 
426  ;  129  ;  600,  636 

XIV  of  1882,  (New  Civil  Procedure  Code),  278,  283  ;  422  ;   317  ; 

592  ;  462  ;  289  ;  539  ;  534,  687 
VIII  of  1890,  (Guardian),  7,  8  ;  '21S  ;  29  ;  284 

IV  of  1896,  (Madras,  Malabar  Maniages),  127 
V  of  1898.  (Criminal  Procedure),  488  ;  603 

II  of  1902,  II  of  1908,  II  of  1904.  (Madras  Impartible  Zimin- 
daries).  435 
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ADOPTION, 


1.  not  of  exclusively  Aryan  or  Brabmanical  origin,  8,  132 

secular  and  religious  motives  dibiinct,  ib. 

of  females,  132,  134 

different  sorts  of  adopted  sons,  81 

cause  of  their  diminution,  131 
early  texts,  135 

**  the  reflection  of  son  "  :  its  meaning  and  origin,  131 

2.  who  may  adopt ;  only  one  who  has  no  issue,  136 

concurrent  or  successive  adoptions,  i6.,  137 
simultaneous  adoptions,  ib, 
widower  or  bachelor,  ib, 
disqualified  heir,  138 
widow  under  pollution,  139 
convert  from  Hinduism,  140 
minor.  Court  of  Wards  Acts,  ib. 
assent  of  wife  unnecessary,  142 
wife  requires  assent  of  husband,  ib, 
can  only  adopt  to  him,  ib, 

3.  by  widow  after  death  of  husband,  not  allowed  in  Mithila,  142 

assent  of  husband  required  in  Bengal  and  Benares,  143 

may  be  supplied  by  assent  of  sapinda  in  Southern  India,  ib. 

larger  power  of  widow  in  Western  India,  ib, 
form  of  authority,  144 

must  be  strictly  pursued,  ib. 

when  incapable  of  execution,  146—160 

ineffectual  till  acted  upon,  153 
when  a  minor,  or  unchaste,  150,  151 
case  of  several  widows,  151,  247 
no  other  relation  can  adopt  to  deceased,  152 
her  discretion  absolute,  ib. 

may  be  exercised  at  any  time,  154 

whether  she  can  bind  herself  not  to  adopt,  153 

4.  want  of  authority  supplied  in  Southern  India 

by  assent  of  sapindas,  154 

similar  rule  in  Punjab,  167,  168 

whose  consent  necessary  and  sufficient,  156-  161 

must  be  an  exercise  of  discretion,  161 

must  not  be  corruptly  given,  163,  165 

may  authorize,  where  son  has  died,  163 

whether  any  religious  motive  in  widow  or  sapindas 
is  required  ?  162—165 
widow's  power  in  Western  India,  166,  247,  251,  253 
among  Jains,  143,  168 

5.  wlio  may  give  in  adoption  ;  only  parents,  169,  170 

authority  cannot  be  delegated,  170 
necessity  for  assent  of  wife,  169 

orphan  cannot  be  adopted.  171 
condition  precedent  to  adoption,  ib. 
consent  of  Court  of  Wards  or  Government,  ib. 

6.  who  may  be  taken  ;  no  restriction  as  to  relationship,  172 
must  be  a  person  whose  mother  might  have  been  married  by 

adopter,  ib, 
sister's  or  daughter's  son  excluded,  173 
rule  does  not  apply  to  Sudras,  or  in  Punjab,  Western 
India,  or  among  Jains,  or  in  Pondi cherry,  176, 176 
67a 
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ADOPTION— con^int^, 

supposed  extension  of  rule  to  adoption  by  a  widow*  176 
must  be  of  same  caste,  177 

7.  not  a  disqualified  person,  17S 

limitation  from  age  and  previous  performance  of  ceremonies;, 
179— 188 
rule  does    not    apply    in     Punjab,    Western    India,  or 
among  Jains,  188 
conflict  as  to  admissibility  of  only  son,  184 — 193 
may  be  taken  as  dwyamushyayann^  185 
eldest,  or  one  of  two  admissible,  ib. 
decision  of  Judicial  Committee,  188 

8.  two  persons  cannot  adopt  same  boy,  198 

9.  necessary  ceremonies  ;  notice  immaterial,  193,  194 

giving;;  and  receiving  essential,  194 
no  religious  ceremony  necessary  for  Sudras,  195 
none  required  in  Punjab  or  among  Jains,  200 
conflict  as  to  necessity  for  datia  homatn  among  higher 

classes,  194—199 
intentional  omission  of  ceremonies,  199 
will  or  exchange  of  deeds  insufficient,  200 
application  of  doctrine  factum  valet,  200—203 

10.  evidence  of  adoption  ;  writing  not  required,  203 
presumptiob  for  or  against,  ib. 

effect  of  res  jiidicata,  204 
lapse  of  time,  206 
acquiescence,  207 
estoppel,  ib. 

effect  of  express  assent  amounting  tc  authority,  251  -256 
statute  of  limitations,  209—  214 

11.  results,  change  of  family,  214 
succession  Jineallv,  ib. 

collaterally,  215 

ex  parte  m^atemd,  217 

to  stridhanum  of  adoptive  mother.  218 

succession  of  wives  of  adopter  to  adopted,  219 
between  natural  mother  and  a  dwyamushyayana,  221 

12.  where  legitimate  son  born  afterwaros,  222 
in  competition  with  collaterals,  224 — 228 

difference  as  to  shares  of  adopted  son  in  Bengal,  Benares, 

Western  and  Southern  India,  and  among  Sudras,  223 
survivorship  between  them,  228 
where  adopted  is  son  of  two  fathers,  229 

13.  adopted  has  neither  rights  nor  duties  in  natural  family,  228 
cannot  marry  into  or  adopt  out  of  it,  229 
dwyamiishyayana  may  inherit  in  both  lamilies,  ib. 

his  share  with  afterborn  son,  230 
rule    not    observed    in  Punjab  or    Pondicherry,    or    among 
Gyawals,  228 

14.  effect  of  invalid  adoption,  231 — 235 
his  rights  to  maintenance,  603 

cases  in  which  boy  cannot  return  into  original  family,  233 

when  he  may  take  as  pei'sona  designata,  235—239 

declaratory  suit  to  set  aside,  211 — 213,  874 

foster  child  has  no  rights,  236 

effect  of  assent  by  parties  interested,  251 
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15.  devests  estate  of  adopting  widow,  not  being  her  stridhan,  240 

or  of  adopting  mother,  149,  243 
of  person  who  has  taken  estate  of  one  to  whom  adoption  is 
made.  241 
unless  his  own  title  preferable,  242 
survivorship  may  be  defeated  by  act  of  widow,  241 
not  in  Bombay,  251,  258 
not  of  person  who  nas  taken  estate  of  one  to  whom  adoption 

was  not  made,  245—249 
result  of  decisions,  250 

16.  estate  of  adopted  postponed  by  direction  of  adopter  in  Bengal, 

256 
not  under  Mitakshara,  ib, 
unless  as  to  impartible  estate,  ib. 
by  express  agreement,  256 — 258 
effect  of  his  renunciation,  259 

17.  son's  rights  date  from  adoption,  259 

how  far  bound  by  previous  acts  of  widow,  260 — 262 
or  of  full  male  holder,  262 
or  of  father  after  authority  given,  450 
or  by  agreement  previous  to  adoption,  256 

18.  adoption  by  woman  to  herself  ineffectual,  263 

unless  under  Kritrima  form,  ib, 
by  dancing  girls,  ib. 

SeelLLATOM,  268 ;  Kritbima,263 — 268  ;  Malabar  Adop- 
tions, 269—271 
AFFINITY, 

is  the  basis  of  the  Mitakshara  law  of  succession,  689 — 696 
and  of  the  earlier  law,  697—701 
so  in  Punjab  and  among  Sikhs  and  Jains,  701 

AGE.    See  Adoption,  7  ;  Minor,  1 

AGNATES.    See  Succebbion,  3—5 

AGNATION, 

is  ruling  principle  of  Mitakshara  law,  692 
strictest  form  of,  prevails  in  Northern  India,  763 

AGREEMENP, 

cannot  create  binding  custom,  59 
to  marry,  does  not  invalidate  marriage  of  another,  118 
in  derogation  of  rights  of  adopted  son,  256 
against  partition,  its  effect,  657 
alienation,  494 

ALIENATION, 

1.  originally  limited  by  communal  rights,  306 

variance  between   texts  arising  from  stage  of  family  history 

to  which  they  relate,  318,  319 
power  of  father  as  head  of  patriarchal  and  of  joint  family 

different,  300,  301 

2.  MitaJcshara  Lmc,  rights  of  father  limited  by  those  of  sons, 

319,  435 
sons  take  no  interest  by  birth  in  property  inherited  by  father 
from  others  than  near  ancestors,  344,  453 
or  in  property  disposed  of  before  their  birth,  449 
or  in  divided  or  self-acquired  property,  451,  452 
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8.  right  of  father  to  dispose  of  ancestral  movables,  320 
conflict  of  opinions,  435 — 139 
to  dispose  of  self-acquired  immovables,  822 

modem  decisions,  451 
to  sell  property  to  discharge  his  own  debts,  396—400 
in  other  respects  merely  a  manager  of  coparcenary,  439 

4.  powers  of  owner  of  impartible  property,  441 — 445 
decisions  of  the  Judicial  Committee,  415 — 448 
annulled  in  Madras  by  legislation,  448  note, 
absolute  right  over  income  and  savings,  359 
lands  held  on  service  tenure,  not  liable  to,  440 

5.  power  of  manager  of  joint  family,  4S9,  4G7 
by  consent  of  coparceners,  453 

what  amounts  to  consent,  ib. 
in  cases  of  necessity,  454 

what  consitutes  a  case  of  necessity,  455 

power  to  sell,  467 

burthen  and  proof  of  necessity,  460 

where  decrees  have  been  passed,  462 
extravagance  or  mismanagement,  455,  466 
power  of  manager  of  religious  endowment,  684 

6.  purchaser  not  bound  by  debts,  426 

need  not  see  to  application  of  purchase  money,  456 
what  enquiries  he  must  make,  456,  460—467 

7.  right  of  coparcener  to  sell  his  share,  330,  467 

conflicting  opinions,  469 

Madras  Court  recognizes  the  right,  474 

not  to  assign  specific  portion,  476 

nor  to  give  or  devise,  476,  477 
Bombay  Court  allows  transfer  for  value,  477 

not  gift  or  devise,  479 
from  what  date  interest  of  coparcener  is  to  be  calculated,  479 

alienation  for  value  may  be  enforced  after  death  of  copar- 
cener, 480 
Bengal  Court  denies  the  right,  480 

will  enforce  special  equity,  482 

not  after  death  of  alienor,  483 

8.  remedies  against  improper  alienation,  483 

sale  rescinded  in  case  of  fraud,  484 

cannot  be  enforced  by  member  of  family  who  could  not  sue 

for  partition,  182  fiote 
right  is  personal  and  does  not  survive,  ib. 
equities  on  setting  aside,  482,  485 
where  alienation  is  by  father,  487 
when  equities  do  not  apply,  ib. 
claim  for  improvements,  488 
where  sale  partially  justifiable,  ib, 
laches  or  acquiescence,  489 
necessity  for  offer  to  rufund,  ib, 
where  suit  is  by  alienee  to  enforce  his  claim,  486 
in  case  of  estate  taken  by  escheat,  800 

9.  by  coparcener  enforced  by  partition,  472,  653,  670 

mode  of  carrying  out  partition,  ib. 
10.  by  execution  under  decree,  470 

how  enforced  against  joint-owner,  471 

must  be  before  death  of  debtor  when  joint  property  is  seized, 
427—131 
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11.  Bengal  LaWy  absolute  power  of  father,  824,  490 

except  in  distributioa  of  ancestral  property  among  sous, 

829,  491 
nature  of  coparcener's  interest  in  their  property,  493 

power  of  dealing  with  share,  494 

12.  whether  delivery  of  possession  is  essential  where  transfer  is 

for  value,  509 

cases  of  sale,  611 — 616 

mortgage,  616 

oral  declarations  not  followed  by  possession,  621 

13.  writing  not  necessary,  nor  technical  words,  521 

unless  in  cases  under  Transfer  of  Property  Act,  634 — 636 
estate  of  inheritance,  how  conveyed,  621 
permanence  of  leases,  623 

See  Gift  ;  Woman's  Estate. 
effect  of  agreement  against  alienation,  494 

14.  grants  for  maintenance  when  resumable,  624 

lasting  till  extinction  of  line  of  grantee,  ib, 
absolute  and  alienable,  ih. 
by  way  of  partition,  626 

16.  grants  to  females,  not  necessarily  for  life,  626 
onus  of  proof,  ib. 
rule  for  construing,  625—627 
in  lieu  of  maintenance  held  to  be  for  life,  626 
words  held  to  create  absolute  interest,  627,  628 

16.  beneficial  tenures 

for  religious  or  charitable  purposes,  primd  facte  absolute,  629 
jaghires  or  sarangams,  generally  for  life,  ib, 

unless  express  words,  ib 
KnQ,ms  primd  facie  absolute,  ib. 
Service  tenures,  right  to  resume,  630 

effect  of  discontinuance  of  services,  631 

where  ofiice  is  hereditary,  682 
religious  or  charitable  offices  inalienable,  ib. 
hereditary  civil  offices  when  alienable,  533 

when  emoluments  of  either  class  are  alienable,  ib. 

ALTUMGHA  AND  AMARAM  ENAMS, 
meaning  of,  629,  630 

ALYA  SANTANA, 

law  of,  its  mythical  origin,  121 
by  whom  followed,  ib, 
female  descent,  120 
marriage  relations,  126 

ANCESTOR  WORSHIP, 

prevalent  among  Aryan  Hindus,  77 
its  influence  on  law  of  succession,  697 

ANCESTRAL  PROPERTY, 
meaning  of  term,  343 

property  inherited  from  collateral  or  female  is  not,  344 
savings  of  or  purchases  made  from,  346 
unless  property  is  impartible,  369 
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ANCESTRAL  VBOVEKTY— continued. 

effect  upon  it  of  partition,  846 

property  given  or  devised  by  ancestor,  346—348 

origin  of  property  is  immaterial  after  one  descent,  345 

ANITYA, 

form  of  adoption,  229 

ANVADHEYA, 

or  gift  subsequent,  what  it  is,  883 
its  line  of  devolution,  894,  899 
See  Woman's  Estate,  13, 16 

APARARKA, 

his  age  and  authority,  38 

APASTAMBA, 

relative  age  of.  16 

does  not  recognise  subsidiary  bODs,  82 

opposed  to  adoption,  130 

APAVIDDHA, 

one  of  the  subsidiary  sons,  81 
now  obsolete,  92 

APPOINTED  DAUGHTER, 

remained  under  dominion  of  father,  90 

her  rights  of  succession,  704 

became  obsolete,  93 

position  of  her  sod,  90 

still  exists  among  Nambudris,  91,  93 

obsolete  elsewhere,  93 

ARSHA 

form  of  marriage,  94,  96 

ARYANS.    See  Adoption,  1 ;  Polyandry. 

ASCETIC.    See  Hebmit. 

ASSAM, 

supposed  to  be  governed  by  Bengal  law,  10 

ASSETS.    See  Debts,  1,  2 ;  Maintenance,  1 

ASURA 

form  of  marriage,  94,  96,  99 

AURAS  A 

or  legitimate  son,  81 

AUTHORITY.    See  Adoption,  3,  4 

AYAUTAKA.    See  Woman's  Estate,  13.  16 
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BACHELOR.    See  Adoption,  2 

BaNDHUS, 

enumeration  of,  in  law  books  not  exhaustive,  687,  781,  784 
females  admitted  as  in  Western  India,  696,  795 
See  Succession,  2—5,  22 

BAUDHAYANA, 

relative  age  of,  16,  21 

excludes  women  from  inheritance,  703 

BENAMI  TRANSACTIONS; 

1.  origin  of  practice,  588 

principle  on  which  they  depend,  589 

no  presumption  against  in  case  of  child,  t6. 
or  of  female,  590 
must  be  strictly  made  out,  ib. 

2.  effect  given  to  real  title,  591 

unless  contrary  to  statute,  ib. 

or  in  fraud  of  innocent  persons,  592 
effect  of  notice,  ib, 
when  intention  to  defraud  creditors,  593 

conflict  of  decisions  as  to  suit  by  real  owner  against 
benamidar,  594 

fraud  must  have  been  effected,  595 

and  be  pleaded,  596 
case  of  benami  purchase  to  mask  title,  597 
where  transaction  intended  to  operate,  598 

3.  decrees  conclusive  between  parties,  ib. 
not  as  against  third  persons,  ib. 
benamidar  should  be  a  party,  ib. 

4.  Conflict  of  decisions  as  to  right  of  benamidar  to  sue  upon 

his  title,  599 

BENEFICIAL  TENURES.    See  Alienation,  16 

BENGAL  LAW, 

its  distinctive  principles,  40 

their  origin  and  development,  326 
influence  of- Jimuta  Vahana,  328 
its  effect  upon  father's  right  of  alienation,  .324,  490 
son's  right  of  partition,  317,  324 
estate  of  joint  members.  330,  335,  493 
rights  of  women,  331, 648 
rules  of  inheritance,  678—689,  787 

BETROTHAL.    See  Marriage,  6 

BLIND.    See  Exclusion,  2 

BOMBAY, 

Mayukha  paramount  in  island  of,  29 
See  Western  India. 

BRAHMA 

form  of  marriage,  94,  98,  99 
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fiRAHMANISM, 

importance  of  distinguishing  whether  it  is  an  essential  part  of 

any  given  law,  4 
of  later  origin  than  the  body  of  Hindu  law,  4 
its  influence  in  modifying  the  law,  4,  8*26 — 328 

retarding  its  development,  829 
no  part  of  the  early  communal  system,  6 

or  of  the  original  law  of  inheritance,  7,  690—696 

or  of  adoption,  8,  132,  175,  183,  190,  268 

probable  influence  of,  in  regard  to  second  marriages,  118 

partition,  312 
wills,  638 

BROTHERS, 

succeed  to  the  property  of  a  maiden,  891 

the  sulka  of  their  sister,  892 
are  heirs  to  the  Yautaka  of  a  married  woman,  897 
See  Alienation  ;  Pabtttion  ;  Succession,  18 

CANARA, 

Alva  Santana  law  of,  still  administered,  8 
females  manage  the  property  in,  702 
See  Malabar  Mabriaqes,  2 

gANKHA 

of  the  Sutra  age,  17 

CAPTURE, 

marriage  by,  95 

CASTE, 

marriage  between  persons  of  different,  formerly  allowed,  106 

now  obsolete,  107 
similar  change  in  law  of  adoption,  178 

CEREMONIES, 

eight  for  a  male,  proper  periods  for,  179  note 
marriage  the  only  one  for  Sudras,  ib. 

See  Adoption,  7,9;  Kritrima  ;  Marriage,  6 

CHARITY.    See  Religious  Endowment  ;  Woman's  Estate,  6 

CHASTITY, 

necessary,  where  a  woman  claims  maintenance,  602,  611 
or  succession  to  a  male,  as  a  widow,  758 
same  rule  as  to  succession  of  daughter  or  mother  in 
Bengal,  758,  771 
but  not  under  Mitakshara  law,  ih. 
subsequent  want  of,  does  not  devest  her  estate,  754,  777 
not  essential  where  female  claims  as  heir  to  a  female,  904 
unless  it  produces  degradation,  ib. 

CHRISTIANITY.    See  Convert. 

CLASS. 

gift  or  devise  to,  where  some  only  can  take,  502—609 
meaning  of  term,  503 
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COGNATES, 

absolute  exclusion  of,  in  Northern  India,  768 
See  Succession,  *i— 5 

COMMENTATORS, 

authority  of  those  which  are  Smritis,  26 
Benares  school — the  Mitakshara,  27 

Southern  India,  28 

Western  India,  29 

Mithila,  ib. 
Bengal  school— DayaBhaga,  82 
treatises  on  adoption,  30 
Halhed's  Code — Jagannatha's  Digest,  38 

CONCUBINES, 

their  claim  to  maintenance,  608 

CONDITION, 

precedent  to  adoption,  171 

gift  may  be  made  subject  to,  495 

invalid  when  creating  estate  unknown  to  Hindu  law,  ib, 

or  repugnant  to  nature  of  estate,  ib. 

or  illegal,  496 
when  ineffectual  or  destructive  of  estate,  496 
fixing  termination  of  ontate,  556 — 560 
against  alienation  or  partition,  494,  657 
in  will  enforcing  partition,  666 
in  adoption  deed,  limiting  rights  of  adopted  son,  256 

CONFISCATION, 

its  effect  on  rights  of  succession,  858,  443 

CONSENT, 

of  coparceners  to  sale  by  manager,  458 

anaiidravens  in  Malabar,  861 

reversioners  to  dealings  of  female  heir,  855—861 

CONTRACT.    See  Agreement  ;  Mabriaqe,  6 ;  Minor. 

CONVERT, 

to  Christianity,  law  bindinc;  upon,  69 

Muhammedanism,  how  far  he  may  retain  Hindu  law,  65 — 69 
right  of  female  on  re-marriage,  756 
remains  in  custody  of  guardian,  276 
may  lose  right  of  guardianship,  275,  279 — 283 

COPARCENERS.    See  Alienation  ;  Debts  ;  Joint  Family  ;  Partition  ; 
Survivorship. 

COURT  OF  WARDS, 

adoption  by  landholder  under,  140,  171 
period  of  minority  under,  272 

CREDITOR. 

gift  valid  against,  426,  509 

has  no  lien  on  property  before  seizure,  426,  480 

his  claim  inferior  to  that  of  surviving  coparcener,  427 — 481 

benami  transaction  to  defraud,  591,  598 

cannot  seize  wife's  property  for  husband's  debt,  887 

58 
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CROWN.    See  Escheat. 

CUSTODY.    See  Mabbiage,  6 ;  Minob,  1 

CUSTOMARY  LAW, 

antecedent  to  Brahmanism,  2»  4 

resembles  that  described  by  the  Sanskrit  writers,  2 

not  founded  on  Sanskrit  writings,  5 

validity  of,  recognized  by  early  writers.  5,  47 

by  decisions  and  legislation,  43 
records  of,  in  Deccan,  Punjab,  Oudh,  Southern  India,  48 — 51 
governs  Sikhs,  Jats,  Jains,  Dravidian  tribes,  52—55 
each  province  governed  by  its  o\\'n  system,  55 

this  is  a  personal  law,  which  follows  the  family,  ib, 
may  be  abandoned,  56 

not  afiected  by  transfer  of  district,  5G 
essentials  and  evidence  of  valid  custom,  56 

cannot  be  created  by  agreement,  59,  71 
or  by  course  of  erroneous  decisions,  varying  in  their  grounds,  448 
does  not  run  wivh  land,  59 
family  usage  valid  though  different  from  that  of  district,  60 

onus  of  proof,  58 

cases  of  primogeniture,  61 

exclusion  of  daughters,  758,  763 
or  daughter's  sons,  763 
invalid  when  immoral  or  opposed  to  public  policy.  62 — 65 
change  of  family  usage,  65 

conversion  to  Muhammedaiiism,  65 — 69 

conversion  to  Ghristianityj  70 

illegitimate  offspring  of  European,  71 

CUTCHI  MEMONS 

are  governed  by  Hindu  law  of  inheritance,  68 

CUTTOOGOOTAKA, 

meaning  of,  530  note 

DAIVA 

form  of  marriage,  94 — 98 

DANCING  GIRLS, 

recognised  by  Hindu  law,  62 

procuring  minors  to  be,  is  illegal,  63 

contracts  by,  62 

custom  of  adoption  and  succession  among,  63 

spoken  of  as  Dasis,  or  slaves,  745 

DATTA  HOMAM.     See  Adoption,  9 

DATTAKA.    See  Adoption. 

DATTAKA  CH  AND  RIKA, 

its  age,  authorship  and  authority,  30 — 32 

DATTAKA  CIROMANI,  32 

DATTAKA  MIMAMSA, 

byNandaPandita,32 

its  age  and  authority,  30—32 
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DAUGHTER, 

excluded  by  local  custom,  768,  763 
succeeds  in  undivided  family  in  Bengal,  336,  758 
See  Partition,  7  ;  Succession,  8,  15  ;  Woman's  Estate,  3, 15 

DAUGHTER'S  SON, 

excluded  by  local  custom,  763 
succeeds  in  undivided  family  in  Bengal,  886 
to  woman's  property,  895,  897,  899 

See  Adoption,  6  ;  Keitbima  ;  Succession,  2,  16 

DAYA  BHAGA, 

its  age  and  authorship,  32 

DAYA  KRAHMA  SANGRAHA, 
its  age  and  authorship.  33 

DAYA  TATWA 

by  Raghunanda,  33 

DAYA  VIBHAGA, 

its  authority  in  Southern  India,  28 
age  and  authorship,  ib, 

DEAF.    See  Exclusion,  2 

DEATH, 

what  amounts  to  civil,  677  note,  801,  812,  816 
lets  in  next  heir  at  once,  ib. 

DEBTS, 

three  grounds  of  liability,  387 

1.  non-payment  of,  is  a  sin,  ib. 

duty  of  son  and  grandson  to  pay  those  of  ancestor,  388 
even  independently  of  assets,  ib. 
obligation  now  limited  to  assets,  390 
evidence  of  assets,  391 
not  liable  for  immoral  debts,  389 
or  ready  money  payments,  ib. 
is  liable  for  debts  of  father  as  surety,  ib. 
onus  as  to  proof  of  immorality,  i6.,  note. 
the  whole  joint  property  and  not  merelv  father's  share  is  assets. 
392,  395 

only  arises  after  father's  death,  393 
this  rule  now  immaterial,  395 
father  may  sell  property  to  discharge,  396 — 400,458 
in  Bengal  adults  not  directly  bound  by  dealings  not  consented 
to,  400 
indirectly  bound  through  liablity  to  pay  debt,  ib. 
proper  mode  of  suing  adult,  ib. 
minors  are  directly  bound  by  sale,  ib. 
debt  to  be  discharged  must  be  an  antecedent  debt,  ib. 
where  none  such,  consideration  for  sale  or  mortgage  binds 
son  as  debt,  ib. 
son  need  not  be  a  party  to  suit  to  enforce  sale  or  mortgage,  401 
but  rights  not  inconsistent  with  validity  of  transaction  not 
affected  by  decree,  ib. 

where  suit  after  partition,  402 
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DEBTS— continued. 

effect  of  mere  money  debt  on  Hon*8  interest,  404 

decree  on  such  debt  may  bind  son  though  not  a  party,  403 
apparent  conflict  of  decisions  on  this  point  in   Privy 
Council,  405—407 
cases  reconciled,  408 

purchaser  must  have  intended  to  take,  and  believe 
he  is  taking  entire  interest  in  estate,  409 — 414 
liberal  construction  of  proceedings  in  execution,  415 
rules  suggested,  ib, 
whether  sons  can  set  up  immorality  of  debt  against  purchaser 
under  decree  to  which  they  wore  not  parties  ?  417 — 419, 462 
purchaser  bound  by  notice  of  immorality,  419 
execution  creditor  who  purchases  has  implied  notice,  421 
statements  in  plaint  are  notice,  422 
how  sons  are  protected  against  decree,  ib, 
conflict   between  this  principle  and  that  i  of  son*s   right  to 
restrain  alienations  by  father,  458 
mode  in  which  payment  is  adjusted  between  sons,  422 
son  born  after  partition,  ib. 

2.  duty  of  heir  to  pay  debts  of  his  predecessor,  423 
widow  to  pay  debts  of  husband,  606 

extent  to  which  assets  may  be  followed,  424 

rights  of  purchaser,  devisee  or  donee,  426 
debts  are  not  a  charge  before  execution,  ib, 

do  not  bind  share  of  deceased  coparcener,  427 — 431 
unless  there  has  been  a  decree  followed  by  attachment  before 
death,  429,  431 
take  precedence  of  general  claim  for  maintenance,  625 

3.  liability  arising  from  agency,  431 

no  obligation  from  mere  relationship,  ib. 
what  constitutes  agency,  432 

no  liability,  for  debts  of  divided  member,  ib, 

or  for  separate  debts  of  undivided  meml)er,  434 

4.  when  their  existence  justifies  sale  of  family  property,  455—457 

See  Alienation,  6,  6 
6.  what  transactions  between  members  of  joint  family  may  irive 
rise  to,  372, 636  ^  j        j  c> 

DECLARATION  OP  TITLE, 

suit  for  by  contingent  reversioner,  874 
how  barred  by  time,  875,  876 
See  Woman's  Estate,  11 
DECREE, 

of  Indian  Courts  not  a  judgment  in  reni^  204 
how  far  it  binds  minor,  289 

justifies  sale  of  family  property,  462 
when  conclusive  against  alleged  benami,  598 
its  effect  in  cases  of  adoption,  204 

as  a  declaration  of  right,  877 
for  maintenance,  when  it  binds  estate,  622 
its  operation  as  against  estate  held  by  a  female,  863— S66 
or  order  does  not  require  registration,  520 

DEGRADATION, 

from  caste,  formerly  a  bar  to  succession,  802 
now  relieved  by  statute,  804 
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DELIVEEY.    See  Alienation,  12  ;  Wills,  11 

DEVANDA  BHATTA, 

author  of  Smriti  Chandrika,  28 
Dattaka  Ghandrika  attributed  to  him,  31 

DEVESTING  OP  ESTATE, 

when  it  takes  place  by  adoption,  146,  149,  240^250 

by  subsequent  birth,  677 
not  by  incontinence,  754,  771 

or  subsequent  disability,  812 

or  removal  of  disability,  813 

DEVISE 

hy  father  to  son  or  to  widow  and  son  of  ancestral  or 
self-acquired  property,  its  effect,  343,  346—348 
See  Wills. 

DISEASE.    See  Exclusion,  2 

DISQUALIFIED  HEIR, 

may  take  under  wiU,  576 

See  Adoption,  2 ;  Exclusion  ;  Pabtition,  11 

DIVISION.    See  Pabtition. 

DIVORCE, 

permitted  in  early  law,  112 

still  recognized  by  local  usage,  114 

DOMICIL, 

personal  law  does  not  necessarily  follow  law  of,  55,  56 

DOWRY, 

origin  of,  in  marriage  by  purchase,  97 
See  Woman's  Estate,  13, 15 

DRAUPADI, 

legend  of,  78 

DRA VIDIAN  RACES, 

many  not  even  Hindus  by  religion,  2 

not  necessarily  governed  by  Sanskrit  law,  10,  53 — 55 

evidence  of  their  customs  in  Thesawaleme,  49 

Poudicherry  decisions,  60 
See  SouTHEBN  India. 

DUMB.    See  Exclusion,  2 

DWYAMUSHYAYANA, 

meanings  of  the  term,  229 
See  Adoption,  7,  12,  13 

EAST  INDIANS, 

law  hy  which  they  are  governed,  69 
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ELDEST  SON, 

ranks  by  actual  seniority,  not  that  of  mother,  733 
unless  mother  is  of  inferior  class,  ib. 

or  by  spacial  custom,  734 
claim  to  a  special  share  on  partition,  658 
See  Adoption,  7 

ENDOGAMY, 

evidence  of,  in  Southern  India,  105 

EQUITIES, 

on  setting  a^ide  transactions  by  a  male,  482 — 489 
by  a  female  heir,  878 
by  a  minor,  288 

ESCHEAT, 

maintenance  a  charge  upon  estate  taken  by,  616,  710 
right  of,  even  to  estate  of  Brahman,  800 
crown  must  establish  absence  of  heirs,  id. 

may  set  aside  alienations,  ib. 

takes,  subject  to  proper  charges,  ib, 
no  right  of  between  grantor  and  grantee  of  estate,  ib. 

ESTOPPEL, 

when  acquiescence  amounts  to,  207 
law  of  in  India,  208 

EUNUCH, 

marriage  of,  improper  but  valid,  108 
wife  formerly  allowed  to  abandon,  113 
See  Execution,  2 

EUROPEAN, 

illegitimate  offspring  of,  by  what  law  bound,  71 

EVIDENCE.    See  Adoption,  10 ;  Alienation,  5,  6 ;  Partition,  17  ;  Pre- 
sumption ,  Self-acquisition,  4  ;  Woman's  Estate,  6—8 

EXCLUSION  FROM  INHERITANCE, 

1.  principle  on  which  it  is  founded,  802 

whether  applicable  to  non-Aryan  races,  817 

mitigated  by  expiation,  803 

applies  equally  to  female  heirs,  811 

does  not  apply  to  other  modes  of  obtaining  property,  802  note 

2.  who  are  excluded,  803 

statutory  relief  of  outcasts,  804 
defects  of  the  blind,  deaf,  and  dumb  must  be  congenital,  806 
whether  same  rule  in  case  of  insanity,  ib, 

or  lameness,  808 
not  In  case  of  leprosy,  807 

what  species  of,  is  a  bar,  ib, 
deprivation  of  a  limb  or  a  sense,  809 
fraud,  vice,  hostility  to  parent,  ib. 
entrance  into  religious  order,  816 
complicity  in  death  is  a  bar  to  benefits  resulting,  811 
3.  disability  does  not  exclude  heir  of  disqualified  person,  811 
except  where  heir  is  an  adopted  son,  ib, 
or  a  widow,  ib. 
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EXCLUSION  FROM  INHERITAKCE— coniintted. 

such  heir  may  succeed  to  disqualified  persou,  ib. 
lets  in  next  heir  at  once,  812 
4.     is  removed  hy  removal  of  disability,  ib. 

inheritance  already  vested  not  opened  up  813—816 
heir  m  ay  succeed  on  next  descent  if  nearest,  813 

EXECUTION, 

proceedings  in,  liberally  construed,  415 

against    representative    of   joint    family   enforced    against    its 
property,  468—465 

against  member  in  his  individual  capacity  only  enforced  against 
his  own  interest,  464 

of  decree  against  father  may  be  enforced  against  entire  family 
property  in  hands  of  f^ons  or  grandsons,  408 — 416 

how  far  proceedings  in,  can  be  disputed  by  family,  417 — 422, 462 

efiect  of  attachment  during  debtor's  life  in  barring  survivor- 
ship, 427—431 

its  effect  in  case  of  widow  or  female  heir,  868 — 866 

See  Alienation,  10  ;  Debts,  1 ;  Woman's  Estate,  9 

EXECUTOR, 

of  Hindu  will,  powers  of,  formerly  and  now,  578 
de  son  tortt  579 

EXOGAMY, 

foundation  of  Sanskrit  law  of  marriage,  103 
practised  by  n on- Aryan  races,  105 

EXPIATION, 

its  effect  in  removing  disabilities  to  succession,  803 

PACTUM  VALET,        H*" 

doctrine  of  limited  even  in  Bengal,  41 

only  applied  to  breach  of  moral  obligation,  200 

FAMILY.    See  joint  Family  ;  Patriarchal  Family. 

FAMILY  USAGE.    See  Customary  Law. 

FATHER.    See  Adoption  ;  Alienation,  1—4,  11 ;  Debts,  1 ;  Partition, 

2, 4, 7, 14  ;  Patriarchal  Family  ;  Succession,  17 
FEMALES, 

system  of  kinship  through,  120,  302 
higher  position  under  polyandrous  system,  703 
dependent  condition  in  patriarchal  family,  ib, 
favoured  by  Bengal  school,  331,  648 

and  in  Western  India,  as  to  succession,  715,  793 

nature  of  estate,  826,  829,  831 
pass  on  marriage  into  husband's  family,  721 
their  incapacity  to  inherit  unless  named  by  express  texts,  703 

capacity  to  perform  sradhs,  726  note 
effect  of  gift  or  devise  to,  as  regards  extent  of  estate  conveyed, 

525—528 
all  grounds  of  disability  for  heirship  apply  to,  811 
See  Stridhanum  ;  Woman's  Estate. 
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POSTER  CHILD, 

has  no  legal  rights  as  such,  236 

gift  to  valid,  though  donor   mistaken  as  to  his   capacity   fee 
perform  obsequies,  237 

FRAUD, 

of  coparcener,  how  it  affects  his  right  to  share,  666,  810 
result  of,  upon  partition,  666,  669 
See  Benami,  2 

GANDHARVA, 

form  of  marriage,  96,  99,  100 

GAUTAMA, 

relative  age  of,  16 
GHATWALI  TENURE, 

right  to  resume,  631 

inalienability  of,* 633 

GIFT, 

1.  valid  against  donor  when  complete,  499 
of  separate  or  self-acquired  property,  495 

by    coparcener    of    his    own   share,   invalid  in    Bombay,    and 
Madras.  476,  479 
and  under  Benares  law,  490 
valid  by  Bengal  law,  493 
good  against  creditors,  if  bond  fide,  609 
not  valid  against  claim  for  maintenance,  437,  619,  626 

2.  may  be  conditional  unless  provisions  repugnant  or  illegal,  495 

effect  of  such  conditions  upon  gift,  496 

donatio  mortis  causd,  496 
must  not  create  invalid  estate,  496 
subsequent  estate  accelerated  by  invalidity  of  previous  gifi,  49C 

3.  native  authorities  ^s  to  necessity  for  possession,  497 
voluntary  promise  cannot  be  enforced,  499 

irrevocable  if  completed,  499,  509 
effect  of  declaration  of  trust,  500 
want  of  possession  can  only  be  set  up  by  donor,  id, 
what  possession  sufficient,  t&. 
provisions  of  Transfer  of  Property  Act,  636 

4.  donee  must  be  in  existence,  unless  in  womb,  or  person  to  be 

adopted  under  an  authority,  501 

5.  to  a  class,  of  whom  some  cannot  take,  502 — 509 

to  a  person    wrongly    supposed  to    be    adopted,    or    to    bear 

particular  character,  235 — 239 
to  a  persona  designata^  236 

6.  estate  created  by  gift  to  a  female,  526 — 628 

by  father  to  son,  of  ancestral  property,  346 
of  self-acquired  property,  347,  348 

7.  of  a  man's  whole  property,  when  forbidden,  619 

See  Religious  Endowment  ;  Woman's  Estate. 

GOTRAJA  SAPINDAS, 

who  are,  679,  682,  718 

females    after    marriage    continue    to    be   in    West-ern    India, 
720.  794 

sons*  daughters  are  not,  720,  794 
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GOVERNMENT, 

consent  of,  or  notice  to,  not  necessary  in  case  of  adoption, 
171.  194 
unless  landholder  is  under  Court  of  Wards,  140,  171 

See  Escheat. 
GRANDFATHER  AND  GREAT-GRANDFATHER, 

may  be  sued  for  partition,  under  Mitakshara  law,  637,  638 
not  under  Bengal  law,  640 
See  Succession,  1,  20 

GRANDMOTHER  AND  GREAT-GRANDMOTHER.    See  Partition,  9. 
Succession,  9,  20 ;  Woman's  Estate,  8 

GRANDNEPHBW.    See  Succession,  1, 19 

GRANDSONS  AND  GREAT-GRANDSONS, 
included  under  term  **  issue,  **  781 
their  right  to  a  partition,  637,  688, 640 
position  as  sapindas,  681 
anterior  to  religious  principle,  699 

See  Succession,  12,  20 
GUARDIAN. 

sovereign  is,  aa  parens  patriat  273 
order  of  relations  entitled  to  be,  id. 
appointment  of  by  will,  ib.  note 
statutes  regtdating  subject,  272,  274  note 
power  of  Court  to  appomt  or  remove,  ib, 

principles  on  which  it  acts,  275 
father  loses  his  right  over  son  given  in  adoption,  274,  290 
mother  is  of  illegitimate  child,  288 
entitled  to  custody  of  minor,  273  note 

unless  she  has  married  again,  758 
result  of  change  of  religion,  275—283 
when  his  acts  bind  his  ward,  284 
power  to  revive  or  pay  time-barred  debts,  285 
extent  of  his  own  liability,  292 

See  MiNOB. 
GUDHAJA, 

one  of  the  subsidiary  sons,  81,  89 

HALF-BLOOD, 

males  of,  postponed  to  those  of  whole  blood,  772,  774 
in  case  of  succession  after  re-uniou,  796 

to  woman's  estate,  895,  897 
where  sisters  succeed  to  brothers,  720 
in  succession  to  impartible  estate,  738 — 741 

HALHED'S 

Gentoo  Code,  33 

HARITA, 

his  age  and  characteristics,  17 

HEIR.    See  Debts  ;  Inhebitance  ;  Maintenance  ;  Succession. 
58a 
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HEBMIT, 

fact  of  becoming,  amounts  to  civil  death,  677  nots,  801,  816 
his  secular  property  vests  at  once  in  his  heirs,  801 
special  rules  of  succession  to,  800 
his  religious  property  passes  by  custom,  586 

HINDU  LAW, 

its  nature  and  origin,  1 — 12 
Sanskrit  writings  not  of  universal  authority,  2, 10 
agrees  substantially  with  actual  usage,  2 
founded  on  customs  earlier  than  Brahmanism,  4 
later  religious  development,  11 
Brahmanism  not  the  basis  of  communal  system,  6 
or  law  of  inheritance,  7 
or  practice  of  adoption,  8 
has  modified  early  usages,  11 
should    be    cautiously    applied   to    non*Brahmanical     tribes, 
10,12 

See  SouBCBB  op  Hindu  Law  ;  Oubtom  . 
HIBANYAKESIN, 

of  the  Sutra  period,  17 

HUSBAND.    See  Adoption,  2,  3  ;  Maintbnaitciq,  4,  7 ;  Woman's  Estatb  , 
5,14 

IDIOT, 

marriage  of,  improper  but  valid,  108 
See  Exclusion,  2 
ILLATOM, 

affiliation  by,  in  Madras  and  Pondicherry,  263,  2  69 
rights  created  by  it,  228  note^  268 

ILLEGITIMATR, 

offspring  of  European,  by  what  law  bound,  71 
mother  is  guardian  of,  283 
entitled  to  maintenance,  603,  641 

sons  only  not  daughters  entitled,  ib. 

right  does  not  descend,  ib. 

statutory  right,  603  note 
rights  of,  on  partition,  641 

See  Succession,  13, 18 

IMMOBALITY.    See  Chastity  ;  Gustomart  Law. 

IMMOVABLE  PBOPERTY.    See  Altknatio.^,  3  ;  Woman's  Estate.  14 

IMPARTIBLE  PROPERTY, 

what  property  is  recognized  as  such,  61,  630—634 

may  be  joint  in  other  respects,  850 

liable  for  maintenance  of  other  members,  616 

how  dealt  with  on  partition,  634 

mode  of  descent,  736—743 

taken  by  senior  widow  or  daughter,  752,  762 
eldest  living  daughter's  son,  765 

See  Alienation,  4 
INCONTINENCE.    See  Chastity. 
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INFANT, 

in  womb,  may  be  the  object  of  a  gilt,  501 

his  right  after  a  partition,  688 

will  devest  estate  of  inferior  heir,  677 

See  MiNOB. 

INHERITANCE.    See  Suocsbsion. 

estate  of,  by  what  terms  conferred,  521 
onlv  applies  to  property  held  in  severalty,  676 
each  male  heir  becomes  head  of  new  stock,  ib. 
descent  always  traced  back  to  last  male  holder,  ib. 

See  Woman's  Estate. 
never  in  abeyance,  496,  571,  677,  721,  813 
taken  by  person  who  is  next-of-kin  at  death,  ib. 

on  his  own  merits,  and  not  through  another,  ib. 
never  devested  by  after-bom  heir,  677, 818 

unless  conceived  before  or  adopted  after  death,  677 
arises  on  civil  death,  677  note,  801,  812,  816 

INSANE.    See  Exclusion,  2 

INTERPRETATION, 
rules  of,  35—88 

ISSUE, 

sense  in  which  it  is  used  in  this  work,  186 
includes  great-grandsons,  186,  781 

See  Alienation  ;  Joint  Family  ;  Succebuon,  12,  20 

JACTITATION 

of  marriage  suit  for  lies  in  Civil  Court,  119 

JAGANNATHA'S  DIGEST, 

conflicting  opinions  on,  84 
represents  Bengal  opinion,  35 

JAGHIRE 

is  presumed  to  be  an  estate  for  life,  529 

JAIMINI, 

author  of  the  Puiva-Mimamsa,  85 
his  rule  of  interpretation,  36 

JAINS, 

generally  adhere  to  Hindu  law,  52, 577  note 

do  not  respect  Vedas,  or  perform  shradhs,  52, 198 

secular  character  of  adoption  among,  184 

See  Adoption,  4,  6,  7 
law  of  i  nheritance  not  founded  on  religious  ofiTeringB,  701 
See  Succession,  10 ;  Woman's  Estate,  6 
JATS,  52 
JIMUTA  VAHANA.    See  Daya  Bhaoa. 
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JOINT  FAMILY; 

1.  not  limited  to  Aryan  races,  6 

evolved  from  patriarchal  family,  300 
or  from  polyandrons  group,  308 
position  of  father  as  head  of,  differs  from  that  of  patriarch,  801 

2.  presumption  in  favour  of  union,  382,  863 

passes  by  survivorship,  not  succession,  333,  343 
effect  of  representation,  834 
difference  under  Bengal  system,  386  note 

3.  coparcenary  a  less  extensive  body  than  members  of,  336 

how  constituted  and  limited,  ib, 

distance  from  common  ancestor  not  the  test,  337,  340 

obstructed  and  unobstructed  property,  341 

4.  their  property,  348—851 

See  Pbopebtt.  3  ;  Self-acquisition. 
presumption  that  property  is  joint,  863—369 
6.  mode  of  enjoyment — Malabar,  Benares,  Bengal,  368—371 
powers  of  manager,  286,  871 
right  of  ordinary  member,  372 
to  require  account,  873—379 
to  clami  a  share  of  income,  877, 382 
special  arrangement  for  share  and  account,  378 

6.  all  members  must  be  parties  to  transaction  affecting.  379 

suits  by  one  co-sharer  against  the  others,  ib. 
one  may  sue  for  special  injury  to  himself,  381 

cannot  alter  property  without  consent  of  others,  883 

may  be  a  tenant  of  joint  property,  ib, 

rent  only  payable  by  express  agreement,  388 

See  Pabtitiom  ;  Re-union. 

7.  rights  of  members  in  hereditary  tradicg  partnership,  383 

JOINT  PROPERTY.    See  Pbopbbty. 
JUDICIAL  DECISIONS, 

at  first  followed  the  pundits,  44 

subsequent  influence  of  the  English  Judges,  ib, 

result  of  enquiring  into  actual  usage,  46 

See  Decrees. 

KA9YAPA, 

of  the  Sutra  period,  17 

KANINA, 

one  of  the  subsidiary  sons,  81,  89 

KARNAVEN, 

in  Malabar,  his  powers,  313 

KATTUBADI  ENAMS, 

meaning  of,  680  note 

KATYAYANA, 

his  age,  26 

KHETRAJA, 

one  of  the  subsidiary  sons,  81,  64 
now  obsolete,  92 
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EHOJAHS, 

customs  of,  67 
KING.    See  Eschsat  ;  Government  ;  Guabdian. 

KBITA, 

one  of  the  subsidiary  sods,  81,  92 
now  obsolete,  92,  181  note 

KRITRIMA, 

form  of  adoption,  prevails  in  Mithila,  and  among  Nambudri 
Brahmans,  268 
obsolete  elsewhere,  ib, 
resembles  system  in  Jaffna,  268 
alleged  reason  for  its  continuance,  264 
description  of,  264 
no  fiction  of  new  birth,  265 
adopted  son  must  consent  in  life  of  adopter,  264 
be  an  adult,  ib, 
no  restrictions  as  to  choice  except  caste,  265 

sister's  or  daughter's  son  may  be  taken,  ib. 
his  rights  of  inheritance,  266 
woman  may  adopt  to  herself,  266 

not  to  her  deceased  husband,  142,  266 
husband  and  wife  may  adopt  jointly  or  separately,  ib. 
no  ceremonies  essential,  267 
daughters  may  bo  adopted  in  Burma,  ib. 

LAME.    See  Exclusion,  2 

LEASES, 

when  treated  as  heritable,  523 
statutory  provisions  as  to  making,  585 

LEPA. 

or  divided  offering,  679 

LEPER, 

his  capacity  to  adopt,  188 
See  ExcLUBXON,  2 

LEVIRATE.    See  Polyandry. 

LIFE  ESTATE, 

when  property  is  held  for,  441,  528—529 

LIMITATION, 

statute  of,  in  case  of  adoption,  209 

partition,  668 

alienations  by  trustees  of  religious  endow- 
ment, 585  note 

alienation  by  widow,  867 
widow  may  sell  estate  to  pay  debts  barred  by,  850 
power  of  manager  as  to  such  debts,  285,  456  note 

LUNATIC, 

marriage  of,  improper  but  valid,  108 
See  Exclusion,  2 
MADHAVA, 

author  of  Daya  Vibhaga,  28 
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MAIDEN, 

her  property,  881,  888 

its  devolution,  828  note,  890 

MAINTENANCE, 

persons  who  are  entitled  to,  602 

1.  whether  liability  is  independent  of  assets,  605 

chastity  required  in  case  of  widow,  604,  612 

extent  of  widow's  right,  605—609 
to  alimony  out  of  family  house,  614 
to  residence  in  family  house,  626 
not  bound  to  reside  with  husband's  family,  613 

right  of  widows  other  than  those  of  last  male  holder,  605 — 609 

2.  infant  son  entitled  to,  605 

case  of  adult,  who  is  unable  to  support  himself,  609 

3.  aged  parents  entitled  to,  605 

4.  wife  can  only  claim  from  husband,  604,  610 

bound  to  reside  with  him,  610 
unless  for  justifying  cause,  ib, 
her  right  to  pledge  his  credit,  614 
result  of  her  uuchastity,  611 

5.  mode  of  estimating  amount,  617 

when  stridhanum  deducted,  618 
arrears  awarded  from  demand,  ih. 
whether  coparcener  can  sue  for,  616 
duration  and  alienability  of  grants  for,  524 
right  to  resume,  i6.,  529 

6.  is  a  charge  on  heir  in  possession,  616 

where  property  is  impartible,  ib. 
king  or  rajah  liable  for,  ib, 
how  far  a  charge  on  property,  619 
does  not  bind  purchaser,  621 
unless  notice  of  lien  created,  ib, 

what  amounts  to  lien,  622—624 

under  Transfer  Act,  624 
debts  take  precedence  of,  625 

7 .  husband  cannot  deprive  wife  or  widow  of,  in  favour  of  volun- 

teers, 627 
otherwise  as  to  her  share  on  partition,  629  note 
liability  of  donee  or  devisee  for,  627,  629 

MAKKATHAYAM  LAW 

by  whom  followed,  122 

MALABAR  ADOPTIONS 
among  Nayars,  269 

among  followers  of  Marumakkathayam,  ib. 
Makkathayam,  270 
Nambudris,  271 

MALABAR  MARRIAGES, 

1.  among  Nayars  polyandry  is  d^ng  out,  122, 125 
marriage  is  not  indispensable,  123    - 
Talikettu  kalyanam  is  required  for  girls,  %b. 

its  nature  and  object,  ib, 
Sambhandam  followed  by  cohabitation,  124 
who  can  contract,  and  ceremonies,  ib» 
not  a  binding  marriage,  1S5 
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MALABAR  MARRIAGES— cotOtntted. 

3.  Alya  Santana  law  less  laz  in  theory,  126 
fictitious  marriage  unknown,  i&. 
facilities  for  severing  actual  marriage,  ib. 
held  not  to  be  a  marriage  in  law,  127 
who  may  contract  it,  ib, 
extent  of  widow  marriage,  %b, 

8.  among  Nambudris  eldest  son  only  marries,  127 
ceremonies  tho«e  of  Hindu  law,  128 
widow  marriage  and  divorce  forbidden,  ib. 
juniors  form  relations  with  Nayar  women,  127 
women  do  not  marry  as  infants,  128 
post  mortem  marriages,  ib. 

MALABAR  TARWAD, 

polyandrous  character  of,  120,  802 

rule  as  to  self -acquisitions,  811 

no  right  to  a  partition,  812 

members  have  no  right  to  an  account,  818,  869 

only  entitled  to  maintenance,  ib. 

their  consent  necessary  to  a  sale,  861 
succession  through  females,  120 
management  in  eldest  male,  702 

Ms  powers,  318 
in  Oanara  management  vested  in  females,  702 

MANAGER.    See  Alienation  ;  Joint  Family. 

MANU, 

authority  and  authorship,  19 

supposed  age,  20 

present  version  not  the  original,  ib. 

moonsiiitencies  and  contradictions,  21, 107,  111,  112 

MARAVERS.    See  Southern  India. 

MARUMAKKATHAYAM  LAW, 

mythical  origin  of,  120 
by  whom  followed,  121 
descent  through  females,  120 
See  Malabab  Mabbiagbb. 

MARRIAGE, 

1.  usages  set  aside  as  immoral,  64 

anomalous  state  of  early  law,  78,  80 

See  POLTANDBY  ;  NlYOOA. 

early  looseness  of  tie,  79 

2.  eight  forms,  94 

antiquity  of  disapproved  forms,  96 

Rakshasa,  Pisacna,  Qandharva,  ib. 
Asura  and  Arsha,  forms  of  purchase,  96 

dowry  originates  in  Sulka,  97 
origin  of  approved  forms,  98 
all  but  Brahma  and  Asura  obsolete,  99 

whether  Gandharva  survives  ?  100 

presumption  as  to  form,  99 
8.  who  may  dispose  of  bride,  101 

how  far  mamage  is  affected  by  improper  disposal,  102 
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MARRI  A.G  'E'^corUinued. 

4.  who  may  intermarry  ;  forbidden  affinities,  103,  691  note  {$) 

exogamy  and  endogamy,  103^106 

persons  of  diff  arent  castes  might  mirry  formerly,  106 
now  forbidden,  107 
capacity  for  marriage ;  eunuchs,  idiots,  103 
infant  marriage,  109 

5.  change  of  law  as  to  polygamy,  110 

second  marriages  and  divorce  of  women,  112,  754 
early  Sanskrit  law,  ib. 
non- Aryan  usage,  113—116 
recent  legislation,  755^758 

6.  distinct  from  betrothal,  116 

betrothal  not  final ;  remedy  for  breach,  117 
ceremonies  which  constitute  a  final,  ib. 
is  binding  though  irregular,  118 

how  enforced ;  custody  of  wife,  119 

7.  in  general  a  bar  to  adoption,  180,  181 

not  in  Western  India,  183 

8.  its  form  determines  devolution  of  a  woman's  property,  894, 

895,  896,  897 

MAYUKHA, 

its  age  and  authorship,  29 

paramount  in  Guzerat  and  Island  of  Bombay,  ib, 

MENON  CUTOHEES, 

customs  of,  68 
MENDICANT,  religious.    See  Hbbmit. 

MESNE  PROFITS. 

when  allowed  on  partition,  636 

MINOR, 

1.  different  periods  of  minority,  141,  272 

now  fixed  by  statute,  272 

capacity  of,  to  adopt,  141,  150 

custody  of,  vests  in  guardian,  273 

priority  of  right  to  be  guardian,  ib. 
power  of  appointment  or  removal,  274 
guardianship  of  illegitimate  children,  283 

adopted  son,  290 
effect  of  change  of  religion  of  guardian,  275,  279 

minor,  276 
parental  rights  of  custody  and  education,  275 
principles  on  which  Courts  deal  with  them,  277 

2.  his  own  contracts  are  absolutely  void,  283 

when  they  bind  those  who  deal  with  him,  287 

equities  on  setting  aside,  ib. 

none  where  act  being  his  own  is  void,  ib, 

cannot  appoint  agent,  283 

power  of  guardian  to  bind  him,  284—287 

not  bound  by  acts  of  adverse  holder,  287 

his  repudiation  or  ratification  of  contracts,  284  note 

fraudulent  statements  by  minor  as  to  age,  288 

3.  decrees  against,  when  binding,  289 

must  be  properly  represented,  ib. 
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MINOR— coniin^d. 

consent  decrees,  289 

obtained  by  misconduct  of  guardian,  290 
how  set  aside,  ib,  note 
within  what  period,  291 
See  Guardian  ;  Ooubt  op  Wards. 
I.  unable  to  make  a  will,  541 
may  take  under  will,  576 
bound  by  partition  if  fairly  made,  642 
when  he  may  claim  a  partition,  643 
entitled  to  maintenance,  605,  609 

MIRASIDARS. 

jrepresent  Village  Community  in  Madras,  296 
their  privileges,  ib, 

MITAK8HARA. 

its  age  and  authorship,  27 

extent  of  its  authority,  27,  29 

principles  of  law  of  suoceasion  under,  690 

its  doctrine  as  to  stridhanum  examined,  822 — 828 

MITHILA, 

extent  of  district ;  authorities  which  govern  it,  29 

MITRA  MISRA, 

author  of  Viramitrodaya,  29 

MOLESALLUR  GIRA8IA8, 

their  customs,  68 

MORTGAGE, 

necessity  for  possession,  516 

priority  between  registered  and  unregistered,  518 

notice  of  unregistered,  519 

registration  or  possession  is  notice,  515,  517,  519 
how  effected,  535 
See  Alienation  ;  Woman's  Estate,  3,  4,  6 

MOTHER, 

her  rights  as  guardian  of  legitimate  child,  273 
lost  by  second  marriage,  274 

or  by  conversion,  275 
as  guardian  of  illegitimate  child,  283 
adopted  son  succeeds  to  her  property,  217 

inherits  to  her  family,  ib. 
right  of  wife  of  adopter  as  heir  to  adopted  son,  218 
case  of  plurality  of  wives,  219 

See  Partition,  2,  9 ;  Succession,  9,  17 ,  Woman's  Estate,  2,  8 

MOVABLE  PROPERTY.    See  Alienation,  3;  Woman's  Estate,  6,  1 

MUHAMMEDANISM.    See  Convert. 

NAIRS, 

polyandry  among,  120,  302 
village  communities  unknown  among,  298 
their  system  excludes  patriarchal  family,  302 
See  Malabar. 

59 
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NAMBUDBI  BRAHMANS, 

their  origin  and  sacred  book,  91,  190 
follow  Makkathayam  system.  122—127 

some  few  the  Marumakkathayam,  121 
and  follow  Hindu  marriage  laws,  128 
only  eldest  son  marries,  I'il 

other  sons  cohabit  with  Nair  women,  120,  127 
women  marry  at  any  age,  128 
divorce  and  second  marriage  forbidden,  ib. 
allow  adoption  by  widows  without  consent  of  husband,  143 
dwyamushyayana  adoption  usual,  230 
practise  kritrima  adoption,  264 
sarvasvahdanam  marriage  uf  daughters,  91 
not  bound  by  obligation  u>  pay  father's  debts,  388  note 

NANDA  PANDITA, 

author  of  Dattaka  Mimamsa,  32 

NARADA. 

his  supposed  age,  and  modern  tone,  23,  24 

work  founded  on  early  edition  of  Manu,  ib. 

NATRA, 

or  second  marriage  of  widows,  114 

NECESSITY.    See  Alienation,  5 ;  Woman's  Estate,  6 

NEPHEWS.    See  Succession,  1,  19 

NILAKANTHA, 

author  of  Mayukha,  29 

NISHADA, 

one  of  the  subsidiary  sons,  81,  94 

NIYOGA, 

nature  and  origin  of,  84 

the  levirate  only  a  single  instance,  85 

rules  and  restrictions,  ib. 

not  a  survival  of  polyandry,  86 

differs  from  marriage  with  brother's  widow,  87 

analogy  between,  and  adoption,  155,  160 

its  influence  iu  forwarding  widow's  succession,  711 

NOTICE. 

registration  held  to  be,  515,  517,  519 

possession  under  mortgage  is,  ib, 

of  valid  unregistered  document  gives  it  effect  against  later 

registered  document,  519 
effect  of  in  dealing  with  a  benamidar,  592 

OBSTRUCTED  PROPERTY, 
meaning  of  the  term,  342 
heir  to,  has  only  a  contingent  interest,  ib, 

ONLY  SON.    See  Adoption,  7 

ORISSA, 

stated  to  be  governed  by  Bengal  law,  11 
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OUDH, 

effect  of  State  coDfiscation  in,  358  note 
will  of  talaqdar  in,  577 

OUTCAST, 

right  to  maintenanoe,  608 
See  Exclusion,  2 

PANDAVA  PRINCES, 
legend  of  the,  78 

PANDITS, 

their  influence  in  adding  to  cuBtomary  rules,  11 
responsihle  for  the  early  decisions  on  law,  44 
helped  to  develop  the  written  law,  ib, 

PABASARA, 

one  of  the  later  Smritis,  26 

PARASAVA. 

one  of  the  subsidiary  sons,  81,  90 

PARENTS, 

entitled  to  be  maintained  when  aged,  605 
See  Sue  CESSION,  17, 20 

PARTITION, 

1.  unknown  in  Malabar  and  Canara,  312 
originutes  from  self-acquitfition,  ib. 
fostered  by  Brahmans,  ib, 
gradual  progress  of  right,  818 
2.  originally  none  during  life  of  father,  313 

or  mother,  315 
finally  allowed  by  Benares  law,  316,  637 
not  in  Bengal  during  father's  life,  317, 637 
allowed  during  life  of  mother,  318 

3.  all  coparcenary  property  is  subject  to,  630 
ancestral  movable  propsrty  liable,  631 
things  in  their  nature  indivisible,  ib, 

mode  of  dealing  with  them,  632 

impartible  estates,  ib. 

its  income  and  savings  when  partible,  634 
may  be  taken  into  a  partition,  ib. 

service  tenures,  633 

mode  of  calculating  amount  of  property,  635 

mesne  profits,  when  allowed,  636 

4.  all  coparceners  may  sue  for,  ib, 
male  issue  under  Mitakshara,  637 

unless  inmiediate  ancestor  still  alive,  640 
not  in  Bengal, 687 

right  of  sons  born  after  partition,  638 
passes  by  representation,  639 
difference  of  Bengal  law,  640 
illegitimate  sods  of  higher  classen  not  entitled,  641 
otherwise  among  Sudxas,  t6. 
6.  minority  or  absence  not  a  bar,  642,  644 

may  be  opened  up  if  unfair,  648 
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PARTITION-conttntied. 

is  wholly  invalid  as  against  a  coparcener  who  has  been  passed 

over,  643 
minor  can  only  sue  for,  on  special  grounds,  ib, 

6.  rights  of  women  to,  under  early  law,  644 

obsolete  in  Bouthem  India,  646 
recocuised  by  Benares  law,  647 
stand  higher  in  Bengal,  645,  648 

7.  wife  cannot  demand  from  husband,  646 

her  share  on  partition  by  him,  644,  648 

not  rpccgnised  in  Madras,  646 
unmarried  daughter's  share,  646 

now  reduced  to  marriage  and  maintenance,  652 
daughters  cannot  claim  partition  of  mother's  property,  663 

note. 
effect  of,  between  several  daughters,  coheiresses,  762 

8.  widow  not  entitled  to  share  in  Southern  India,  646 

even  without  sons  entitled  in  Benares,  647 
in  Bengal  only  entitled  as  heir  of  husband,  648 
effect  of,  between  several  widows,  coheiresses,  752 

9.  mother  not  entitled  to  share  in  Southern  India,  646 

her  rights  in  Benares  and  Bombay,  647 

stepmother  only  excluded  in  Bengal,  649 
in  Bengal  cannot  enforce  partition,  ib. 
when  entitled  on  partition,  by  others,  650 
what  amount  of  share,  t6. 

onlv  out  of  husband's  property,  652 
rights  of  grandmother,  650 
great-grandmother,  652 

10.  strangers  cannot  sue  for,  653 

may  compel  their  transferor  to  divide,  i6.,  670 

11.  disqualified  heirs  not  entitled  to  bhare,  654 

cheir  issue  may  sue,  ib. 

effect  of  removal  of  disability,  655 

12.  result  of  fraud  in  barring  right,  656 

13.  direction  forbidding  or  postponing,  invalid,  657 

compelling,  bow  far  legal,  666 
agreement  against,  how  far  effectual,  657 
lapse  of  time  when  a  bar,  658 

14.  shares  must  be  equal,  658 

principle  of  representation,  689 
special  grounds  of  preference  obsolete,  058,  659 
unequal  distribution  of  self-acquired  property,  660 
by  father  in  Bengal,  661—665 

15.  may  be  by  some  members  only,  665 

no  presumption  as  to  status  of  non-dividing  members,  666 
all  should  be  made  parties,  667 

16.  should  embrace  all  the  property,  667 

^unless  indivisible  or  out  of  jurisdiction,  668 
where  stranger  is  in  joint  possession,  ib. 
presumed  to  be  complete,  t6, 

portions  left  undivided  or  overlooked,  669 
when  distribution  will  be  opened  up,  ib. 

or  absolutely  set  aside,  670 
mode  of  partition  where  stranger  has  acquired  an  interest,  670 
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17.  ciroumstaDces  which  evidence  a,  671 

writing  unnecessar^r,  ib. 
intention  essential,  ib, 
partial  severance  of  coparcenary  interest,  669 
complete  severance  of  interest,  but  not  of  property,  ib, 
changes  joint  tenancy  into  tenancy  in  common,  672 

18.  property  taken  by  a  woman  under,  is  liable  to  usual  restric- 

tion on  woman's  estate,  837—840 
unless  special  provision  to  contrary,  ib. 
See  Bbumion,  1 

PABVANA  BRADDHA, 
what  it  is,  681 
is  the  link  between  agnates  and  cognates  in  Bengal,  ib, 

PAT, 

•  or  second  marriage  of  widows,  112 — 116 
PATNI— 

dhaga,  640  note, 
PATBIARCHAL  FAMILY, 

its  origin  and  definition,  399 

one  of  the  earliest  forms,  ib. 
excluded  by  Nair  system,  30^2 
may  be  evolved  from  polyandrous  Family,  ib, 
authority  of  father  in,  301 
transition  from,  to  Joint  Family,  301 
cases  in  which  it  is  checked,  299 

PAUNARBHAVA. 

one  of  the  subsidiary  sons,  81,  89 

PAYMENT 

of  debt  must  be  proved,  466,  862 

PERPETUITIES, 

English  law  of,  not  applicable  to  India,  564 
creating  estate  unknown  to  Hindu  law,  void,  ib, 
for  religious  purposes  lawful,  582 

PERSONA  DESIGNATA, 

when  gift  to,  is  valid,  235—239 
PINDA, 

or  funeral  cake,  679 
PISACHA, 

a  form  of  marriage,  94,  95,  99 

POLYANDRY, 

definition  of,  78  note 

supposed  to  account  for  facts  in  marriage  law,  78 

its  existence  among  non-Aryan  races,  74 

doubts  as  to  its  prevalence  among  Aryans,  76 

evidence  of  it  among  early  writers,  78 

not  to  be  confounded  witn  sexual  license,  79 

the  levirate  not  due  to  survival  of,  81,  86 
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POLYANDRY— coniintterf. 

not  the  reason  for  marriage  with  brother's  widow.  87 
Its  connection  with  origin  of  property,  303 
itsinfltience  on  position  of  women  in  family,  703 
is  now  dying  out  among  Nairs,  122, 126 

POLYGAMY, 

not  the  universal  or  original  law,  110 

now  absolutely  at  discretion  of  husband,  111,  611 
PONDICHERRY. 

information  as  to  native  usage  derivable  from  its  Courts,  50 
POSSESSION.    See  Alibnation,  12  ;  Gift  ;  Registration. 
POSTHUMOUS  SON, 

boy  adopted  after  death,  is  not,  269 
See  Infant. 

POWER  OP  APPOINTMENT 

by  wiU,  671 
PRAJAPATI, 

a  form  of  marriage,  94,  98 
PRECEPTOR, 

his  right  of  succession,  799 
PRE-EMPTION, 

right  ofi  307 
PRESUMPTION. 

in  favour  of  adoption,  203 

family  union,  332 

joint  property,  363 — 369 
against  reunion,  674 

payment  of  a  debt,  466,  862 

PRIMOGENITURE, 

depends  on  uf  a^e  or  nature  of  estate,  61 
line  of  descent  by,  733 
generally  arises  iffom  actual  seniority,  ib. 
distinction  between  lineal  and  ordinary,  741 
suggested  rules  in  case  of,  743 

PRIORITY 

as  between  sales  with  and  without  possession,  614 
as  between  mortgages  with  or  without  possession,  617 
arising  from  non-registration  of  previous  document,  618 

exception  as  to  decree  or  order,  620 
against  oral  declarations  or  agreements,  621 

PROBATE  AND  ADMINISTRATION  Act,  466,  542,  676,  678,  841 
PROPERTY, 

1.    early  law  of,  293—331 

corporate  character  of,  293 

three  forms  which  it  assumes,  ib, 
the  village  system  in  the  Punjab,  294 

its  destruction  in  Bengal,  Central  and  Western  India,  396 
Mirasidars  of  Madras,  i&. 
supposed  conmion  descent,  297 
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PROPERTY— coniinttcd. 

the  Patriarchal  Family,  299 

origin  of  Joint  Family,  300 

Mr.  MoLennan'fl  view  of  it4  history,  302 

transition  from  communal  to  individual  property,  303 — 306 

Sanskrit  writers  take  it  up  as  held  by  family,  306 

2.  different  theories  as  to  ownership  by  birth ;  Benares  law,  313,  319 

Bengal  law,  317,  324 
obstructed  and  unobstructed  property,  341 

3.  joint  property  is  of  three  kinds,  343 

ancestral  property,  what  is,  ib. 

obtained  by  partition,  gift  or  devise,  346—348 

formerly  lost  and  recovered ,  360 
jointly  acquired,  348 
thrown  into  common  stock,  349 
impartible  estates,  350 
hereditary  trading  partnerships,  383 
See   Alienation  ;     Joint    Family  ;    Pabtition  ;      Selp- 

ACQUIBITION. 

PROSTITUTION, 

how  far  recognized,  62 — 64 

PUBLIC  POLICY.    Se  Cubtomaby  Law. 
PUNJAB, 

failure  of  Brahman  ism  in,  6,  49  note 
secular  character  of  adoption,  8, 132 

law  of  succession,  7,  690 
Village  Communities  in ;  their  three  forms,  294 
right  of  pre-emption  among,  villagers,  307 

to  forbid  alienations,  %b, 
infant  marriage  little  known,  109 
second  marriage  of  women  allowed,  114 
restricted  rights  of  female  heirs,  763 

See  Adoption,  4,  6,  7,  9, 13 :  Succession,  6, 10, 11 

PUPIL. 

his  right  of  succession,  799 

PURCHASER.    See  Alienation  ;  Maintenance,  6  ;  Pabtition,  10 

PUTRIKA  PUTRA, 

one  of  the  subsidiary  sons,  81,  90,  764 

RAGHUNANDANA, 
his  age,  32 

RAK8HASA. 

a  form  of  marriage,  94,  95,  99 

REGISTRATION, 

competition  between  registered  and  unregistered  documents,  518 

conflict  of  decisions  as  to  effect  of  notice,  517,  519 

possession  equivalent  to  notice,  517 

registered  documents  and  oral  declarations,  521 
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REGULATION 

X  of  1793.  (Beinjal),  33;  292  ;  33;   140 
LII  of  1793.  (Bengal),  37;  140 

V  of  1804,  (Madras).  25  ;  140 
IV  of  1827,  (Bombay),  26;  48 

V  of  1829,  (Madras),  644 

RELIGIOUS  ENDOWMENT, 

1.  favoured  by  Hindu  law,  580 

instanoes  of,  m  wills,  581 
made  by  hoIderB  of  a  woman's  estate.  850 
not  forbidden  by  law  against  superstibious  uses  or  perpetuities, 
582 

provisions  for  carrying  out  trust  musi  not  violate  Hindu 
law,  ib. 

2.  property  of,  must  bo  vested  in  trustee,  582 

trust  irrevocable  if  perfectly  created.  583,  587 

not  where  donor  retains  control  over  fund,  588 
may  be  a  buuefioial  ownership  subjeot  to  trust,  ib. 
or  absolute  transfer  of  entire  interest,  584 

3.  devolution  of  trust  governed  by  terms  of  grant  or  usage,  585 

donee  or  heirs  may  be  trustee,  ib. 
female  may  be,  585  note 
management  by  turns,  ib. 
where  failure  of  succession,  587 
trustee,  powers  of,  584 
cannot  sell  his  office,  586 

4.  trust  void,  where  only  colourable,  583 

supervision  of  founder,  587 
enforced  by  suit,  ib. 
failure  of  its  objects,  ib. 

RELIGIOUS  PRINCIPLE, 

not  the  original  basis  of  Hindu  law,  4 

mode  in  which  it  grew  up,  ib. 

not  the  basis  of  the  law  of  adoption,  8,  132 

whether  required  as  a  motive  for  adoption,  156, 157,  162— 166 
regulates  Bengal  law  of  succession,  678,  693 

not  the  law  of  the  Mitakshara,  690 

nor  the  early  law,  697 

nor  that  of  the  Punjab,  or  Jains,  701 
its  effect  in  restricting  inherited  estate  of  female,  820 

REPRESENTATION, 

how  far  it  extends,  336,  639 

RESTITUTION 

of  conjugal  rights,  119 

RETNAEARA, 

its  authority,  in  Mithila,  80 

REUNION, 

1.    who  may  re-unite,  673 

what  amounts  to,  674 
its  effect,  ib. 
presumption  is  against,  ib. 
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REUNION— con<in««d. 

2.  succession  after  a,  795 

right  of  son  or  brothers,  796 

sister,  718.  795 
how  reconciled  with  Benares  law,  797 

REVEBSIONER, 

after  woman's  estate  has  only  a  contingent  interest,  768,  842,  858 

effect  of  his  consent  to  her  acts,  855 

his  remedies  against  her  acts,  871 

declaratory  suits  by,  874 

only  persons  interested  in  succession  can  sue,  871 

may  sue,  though  not  next  in  succession,  ib, 

let  in  by  surrender  of  previous  estate,  859 

RIWAZI-I-AM. 

its  value  as  a  record  of  usage,  48  note 

8AH0DHA, 

one  of  the  subsidiary  sons,  81,  89 

SAEULYA,  679.    See  Sucmsbbbion,  1,  4,  21,  22 

SALE, 

necessity  for  possession,  509 
how  effected,  534 

See  Alienation  ;  Woman's  Estate,  3,  4,  6 

SAMANODAEA,  679.    See  Succession,  1, 4, 21 

SAPINDA, 

derivation  of  word,  691  note 
See  Succession,  1, 4 ,  22 

SARASVATI  VILA8A, 

its  authority  in  Southern  India,  28 
ago  and  authorship,  ib. 

SARVASVADANAM, 

son-in-law  among  the  Nambudris,  91,  93 

SAUDAYIEA.    See  Woman's  Estate,  13, 14 

SAVINGS, 

right  of  holder  of  impartible  property  to,  359 
their  descent,  ib. 

are  not  partible  during  his  life,  634 
made  by  holder  of  a  woman's  estate,  844 — 848 
follow  the  nature  of  the  estate,  whether  ancestral,  345 

or  stridhanam,  885 

SCHOOLS  OF  LAW,  ^AiUjUs.^      i^*^ 

only  two  really  exist.  38  H^Ma^    «^(^ 

causes  of  difference  in  law,  40 
minor  sub-divisions,  39 

See    Data    Bhaqa;    Malabar;    Mftakshara  ;     Mithila  ; 
Punjab  ;  Western  India  ;  Southern  India. 

SECOND  MARRIAGES.    See  Marriaob,  5 ;  Malabar  Marriage,  2,  3 
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SELF-ACQUISITION. 

1.  unknown  to  patriarchal  family,  800,  808 

its  origin  and  growth,  809 
originally  not  favoured,  ib, 
only  conferred  right  to  double  share,  ib, 
not  unlimited  power  of  alienation,  810 
See  Alienation,  3.8;  Partition,  14 

2.  must  be  without  detriment  to  family  property,  810,  863 

gift  or  devise  by  father  to  son,  846—848 
gains  of  science,  i)09,  358,  861 

effect  of  education  or  maintenance  from  joint  funds,  853—357 
estates  conferred  by  government,  368 
savings  from  impartible  estate,  359 
recovery  of  ancestral  property,  860 
its  result  to  recoverer,  ib, 
8.  acquisitions  partly  aided  by  joint  funds,  361 

double  share  in  Bengal,  863 
4.  onus  of  proof,  where  property  is  claimed  as,  368 
conflicting  decisions,  866 
how  reooncilable,  867 
6.  passes  to  widow  of  undivided  member  under  Mitakshara,  718 
6.  female  taking  by  inheritance  from  male  is  restricted  in  her 
powers  over,  868 
except  among  Jains,  ib. 

SIKHS 

are  governed  by  Hindu  law,  53,  577  note 
practise  adoption,  8 

doctrine  of  religious  efficacy  unknown,  701 
rules  of  descent  similar  to  Mitakshara,  ib. 

SISTER.    See  RnuNiON,  3  ;  Succession,  11,  38;  Woman's  Estate,  3 

SISTER'S  SON, 

his  rights  as  a  bandhu,  780 

position  as  an  heir  in  Bengal,  787  note 
See  Adoption,  6  ;  Kritrima. 

SLAVE, 

special  rights  of  father  over  son  by  a,  90 

meaning  of,  in  reference  to  illegitimate  son  of  a  Sudra,  744 
now  abolished  by  Act  V  of  1843,  745 

SMRITIS, 

date  unascertainable,  13 

distinction  between  Sruti  and  Smriti,  14 

include  prose  and  verse  works ;  former  generally  earlier,  15 

nature  and  origin  of  Sutras  :  their  period,  15 

relative  antiquity,  16 
works  included  in  Dharma-Sutras,  16,  17 
the  metrical  Dharma.  Sastras,  18 — 34 

secondary  reductions  of  verpe  treatises,  35 
all  assumed  to  be  of  equal  authority,  35 
not  necessarily  applicable  to  all  Hindus,  10 

8MRITI  CHANDRIKA, 

iUagd,  aithirship  and  authority,  38 
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SONS, 

anomalous  state  of  early  family  law,  73 

principle  of  paternity,  81,  83 

various  sorts  of  sods  ;  table  of  their  order,  81,  62 

necessity  for  a  son,  81 

the  hshetraja  or  son  begotten  on  the  wife,  84 

or  on  widow,  86 
causes  of  its  discontinuance,  87 
the  gudhaja,  kanina^  sahodha  and  pawiiarbhava^  89 
the  Hon  of  a  concubine,  90,  748 
the  son  of  an  appointed  daughter,  90,  764 
all  but  legitimate  and  adopted  now  obsolete,  92 
See  Adoption  ;  Alienation,  2 ;  Debts,  1 ;  Partition,  2,  4, 14; 

POLYANDBY  ;  SUCCESSION,  1,  l2 

SOURCES  OF  HINDU  LAW, 
authorities  referred  to,  13 

See  Smbitis,  18—25 ;  Commentatobb,  26—87  ;  Judicial 
Decisions,  42—46  ;  Schools  op  Law,  88—42  ;  Custom, 
46—70 

SOUTHERN  INDIA, 

law  of  Smritis  not  binding  on  all  tribes,  2,  10,  63 
Aryans  and  Brahmans  of  secondary  influence,  6 
village  communities  in,  6,  296 
governed  by  Mitakshara.  27 

other  authorities  of  local  origin,  28 
evidences  of  polyandry,  74 
sale  of  wives  and  daughters,  80 
Asura  marriage  still  prevails,  99 
exogamy  and  endogamy  exist,  106 
infant  marriage.  109 
second  marriage  and  divorce,  114 
secular  character  of  adoption,  134 
See  Adoption,  3,  4 

SOVEREIGN.    See  Escheat  ;  Guabdian. 

SPES  SUC0ES8I0NIS,  768  note  (o) 

SRI  KRISHNA  TERKALANKARA, 

author  of  Daya-krahma-sangraha,  33 

SRUTI  AND  SMRITI, 

distinction  between,  14 

STEP- CHILDREN.    See  Half-Blood. 

STEP-MOTHER, 

her  right  to  be  a  guardian,  273  note  (h) 
does  not  succeed  to  step-son,  769 
when  she  succeeds  to  adopted  Kon,  219 
her  rights  ou  a  partition,  647,  C49 

STRANGER, 

his  right  to  compel  a  partition,  663 
of  succession,  799 


Digitized  by 


Google 


942  INDBX. 

BTRIDHANUM, 

adopted  son  ducceeds  to,  of  adoptive  mother,  216 
when  deducted  from  maintenance,  618 
devise  of,  by  married  woman,  541 
See  Woman's  Estate. 

STUDENT,  religious, 

succession  to  property  of  profeesed,  790 
when  excluded  from  inheritance,  816 

SUCCESSION. 
Principles  of  in  cose  of  Males,  676 
See  Ikreritance. 

1.  Bengal  Law,  founded  on  religious  ofieringe,  678 

three  sorts  of  offerings,  ib, 
sapindas,  sakulyan,  samanodakas,  679 
theory  of  relation sliip  by  offerings,  680 

how  applied  to  females,  681 

diagram  explaining  system,  682 

2.  application  of  system  to  bandhus  or  cognates,  684 

definition  of  term,  ib. 
bandhus  ex  parte  patemd,  683,  684 
ntatemd,  685,  686 
enumeration  not  exhaustive,  687 
8.    rules  for  precedence  of  heirs,  688 

cognates  and  agnates  mixed  together,  689 

4.  Mitakshara  ignores  religious  principle,  690 

"  sapinda  *'  denotes  affinity,  ib, 
includes  sakulyas,  691 
tests  heirship  by  nearness  in  male  line,  692 

cognates  come  in  after  agnates,  ib. 
bandhus  have  no  relation  to  offerings,  694 
three  sorts  rank  by  affinity,  ib. 
females  included  in  Bombay,  696 

5.  Early  Law.    Inheritance  and  duty  of  making  offerings 

went  by  affinity,  697 
followed  analof^y  of  coparcenership,  699 

why  direct  line  ceased  with  great-grandson,  ib, 
cognates  originally  not  heirs,  697,  700 

their  offerings  carried  no  right  of  heirship,  701 

how  their  claim  arose,  ib, 

6.  Punjab,  Sikhs,  and  Jains  conform  to  Mitakshara,  701 

religious  principle  unknown,  ib. 
Principles  of  in  case  of  Females,  702 

7.  rights  of  women  in  polyandrous  families,  702 

in  early  joint  family,  ib, 
originally  not  heirs,  708 
only  under  special  text,  ib. 

except  in  Western  India,  716,  719 
^heir  right  as  heirs  arose  from  claim  to  maintenance,  703 
in  Western  India  do  not  lose  their  rights  by  marriage,  720 

special  rights  of  women  in  Pondicherry,  717 

8.  daughter  at  first  inherited  as  appointed,  704 

afterwards  on  principle  of  consanguinity,  705 
religious  grounds  subsequent,  706 

different  principles  of  precedence,  ib. 
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9.     mother  and  grandmother,  707 

difffcretit  grounds  of  claim,  708 
priority  as  regards  father,  ib, 

10.  widow  recognized  more  recently  as  heir,  709 

at  first  only  entitled  to  maintenance,  ib. 
property  set  aside  for  this,  710 

influence  of  the  niyoga^  711 
only  inherits  to  separate  estate,  711 
or  to  pole  owner,  713 
except  in  Bengal,  71:2 

and  sometimes  in  Punjab  and  among  Jains,  ib.  note 
local  usages  absolutely  excluding  widows,  712  notCf  7)7 
takes  separate  estate  even  in  undivided  family,  713 
reasons  subsequently  given  for  her  succession,  ib. 
only  inherits  to  property  left  by  her  husband,  714 
except  in  Western  India,  716 
order  of  succession,  716 
not  in  place  of  a  disqualified  husband,  811 

11.  sister  has  no  religious  efficacy,  718 

not  an  heir  by  express  texts,  ib. 
admitted  as  such  in  Bombay,  719,  793 
also  half-sister,  720,  794 
not  in  Madras.  730 
take  equally  inter  se,  720 
excluded  in  Bengal,  720 

and  by  Benares  authorities,  721 
and  in  Punjab,  723 
originally  excluded  in  Madras,  722 
recently  admitted,  724 

discussion  of  the  decisions,  725 — 730 
her  rights  after  a  re-union,  795 
Order  oft  general  principles^  731 

12.  issue  includes  grandsons  and  great-grandsons,  ib, 

all  take  at  once,  and  why,  t6. 

their  rights,  where  property  is  impartible,  733 

priority  between  sons  by  different  mothers,  ib. 

when  of  different  class,  734 

between  natural  and  adopted  son,  735 

mode  of  devolution,  736--743 

13.  illegitimate  sons  of  higher  classes  are  not  heirs,  743 

may  inherit  when  Sudras,  ib. 
whether  mother  must  be  a  slave,  744 
connection  must  be  lawful,  746 
probably  continuous,  ib. 
extent  of  his  rights  where  other  heirs,  747 

whether  he  excludes  widow,  748—750 
do  not  inherit  to  collaterals,  750 

may  to  mother,  or  each  other,  751 
cannot  claim  by  survivorship  against  collaterals,  750 

unless  he  has  taken  jointly  with  legitimate  son,  51 

14.  widow  ;  where  several  all  take  jointly,  752 

senior  takes  impartible  property,  ib. 

manages  the  whole,  ib. 
they  cannot  demand  partition,  753 

effect  of  mutual  arrangement  for,  ib. 

power  to  alien  her  interest,  ib. 


Digitized  by 


Google 


944  INDEX. 

8UG0E8SI0N— con^intied. 

chastity  essential  to  vestiog  of  estate,  753,  804 

want  of,  does  not  devest  it,  754 
second  marriage  now  lawful,  ib, 
what  rights  forfeited  by  it,  765 
under  Act  XV  of  1856,  756 
to  what  oases  Act  XV  of  1856  applies,  756—758 
15     daughter  sometimes  excluded  by  custom,  758,  763 
by  incontinence  in  Bengal,  758 
otherwise  in  Western  India,  ib. 
unsettled  in  Northern  and  Southern  India,  759 
by  physical  defect,  759 
only  inherits  to  her  own  father,  760 

except  in  Western  India,  ib, 
order  of  precedence  where  several,  ib, 
take  jointly,  except  in  Bombay,  762 
no  right  to  partition,  id. 
eldest  takes  impartible  property,  ib. 

16.  daughter's  son,  reason  for  his  position  as  heir,  763 

excluded  by  special  custom  in  Northern  India,  763,  764 
never  takes  till  after  all  admissible  daughters,  765 

supposed  <ixception  in  Bengal,  762 
several  take  per  capita,  765 

when  as  coparceners  with  survivorship,  ib.,  766 

eldest  of  all  takes  impartible  property,  765 
has  no  vested  interest  before  death,  768 
is  a  now  stock  of  descent,  ib. 
dau(?hter'8  grandson,  or  daughter's  daughter  not  an  heir,  ib. 

17.  parents  difference  as  to  their  priority,  768 

mother  not  excluded  by  incontinence,  771 
except  iu  Bengal,  ib. 
not  by  second  marriage,  ib. 
step-mother  not  entitled,  769 
when  heir  to  adopted  son,  219 

18.  brothers,  whole  before  half-blood,  772,  773 

undivided  before  divided,  774 
illegitimate  succeed  to  each  other,  ib. 

19.  nephews  never  tak«  where  there  are  brothers,  774 

except  under  Mayukha,   where    those  of    the    whole  take 

before  brothers  of  half-blood,  ib. 
sons  of  brother  who  has  taken,  represent  him,  ib. 

and  take  per  stirpes,  775 
take  on  their  own  aMOount  per  capita,  ib, 
have  no  vested  interest,  ib, 
after-bom  will  not  devest  estate,  ib. 
same  rules  of  precedence  as  brothers,  ib. 
grandaephews  succeed  in  default  of  nephews,  ib. 
their  place  in  order  of  succession,  776 
great-grandnephews  are  only  sakulyas,  ib. 

20.  descendants  through  females  in  father's  line,  777 

21.  grandfather's  and  great-grandfather's  line,  ib. 

precedence  as  between  parents,  ib. 
followed  by  their  issue,  ib. 
preference  of  whole  over  half-blood,  778 

22.  sakulyas  aftd  samanodakan,  778 

priority  between  ascendants  and  descendants,  ib. 
2S.     bandhus  under  Mitakshara  follow  all  the  above.  779 
otherwise  under  Bengal  law,  787 
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right  of  sister's  son  as  such.  780—783 

grandancle's  daughter's  son,  788 

precedence  uf,  under  Mitakshara,  ib. 

Daya  Bhaga,  787 
their  priority  in  Bengal  as  regards  sapindas,  787 

sakulyas,  790 
sons  of  nieces  in  each  Hue,  787 
ex  parte  Tnatemd :  their  position  in  Bengal,  792 

24.  Bombay  law  peculiar  in  admitting  female  heirs,  798 

case  of  sister  and  step-sister,  798,  794 
widow  of  male  who  has  not  taken,  794 
daughter  and  niece,  ib, 

25.  succession  after  reunion,  795 

Yajnavalkya's  rule,  796 
Bengal,  797 
Southern  India,  ib, 

26.  of  pupil  or  preceptor,  799 

fellow-trader  or  king,  ib, 

27.  succession  to  hermit  or  ascetic,  800 

See  Escheat  ;  Exclusion  ;  Woman's  Estate. 

BUDRAS. 

supposed  to  be  the  aborigines,  106  note 
marriages  of,  with  higher  castes,  ib, 
Asura  marriage  practised  by,   99 

See  Adoption,  0,  9,  12 ;  Pabtition,  4 ;  Succession,  13 

SULKA.    See  Marriage,  2  ;  Woman's  Estate,  18, 15 
BUNI  BORAHS, 

their  customs,  68 

SQPBRSTITIOUS  USES, 
trusts  for  lawful,  581 
See  Religious  Endowment. 

SURETY, 

son's  liability  for  debts  of  father  as,  389 

SURRENDER, 

by  Hindu  widow  to  next  heir,  869 

SURVIVORSHIP, 

not  succession,  prevails  in  joint  family,  333,  639 

otherwise  in  Bengal,  370,  640 

to  what  species  of  property  it  applies,  343 

when  impartible  property  passes  by,  350,  555 

between  adopted  and  after-born  son,  228 

widows  take  by  inter  m,  752 

daughters,  762 

except  in  Bombay,  ib. 
daughter's  sons  by  same  mother,  766 

other  cases  of  descent  ex  parte  tnatemd^  767 

devise  by  father  to  undivided  sons,  768 
to  widow's  son,  343 
takes  precedence  over  claims  of  creditor,  427 

of  donee  or  devisee,  476,  479 
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SUTRAS, 

their  nature  and  origin ;  probable  period,  15 
in  general  earlier  than  works  in  verse,  ib. 
their  relative  antiquity,  16 

8WAYAMDATTA, 

one  of  the  subsidiary  adopted  sons,  81,  92,  131  note 
now  obsolete,  9*2 

TENANCY  IN  COMMON, 

members  of  undivided  family  in  Bengal  hold  by,  370 
created  by  partition  before  distribution,  672 
gift  to  widow  and  son,  528 
descent  ex  parte  maternd,  767 

TESTAMENTARY  POWER.     See  Wilm. 
THESAWALEME, 

its  value  as  evidence  of  Tamil  usage,  49 
TIRHUT.    See  Mithila. 
TODAS, 

polyandry  among,  75,  302 
TRADER, 

his  right  as  heir  to  fellow-trader,  799 
TRADING  PARTNERSHIPS, 

beneficial  interest  of  membars  of  joint  family  in,  383 

their  right  to  be  actual  partners  in,  384 

TRUST. 

woman's  estate  is  not  held  as  a,  840,  842 

See  Bbnami  ;  Rbliqious  Endowment  ;  Wills,  6,  7 
UgANAS 

of  the  Sutra  period,  17 

UNDIVIDED  FAMELY.    Sn  JotNc  Family  ;  PvTatARCHAL  Family, 
UNOBSTRUCTED  PROPERTY. 

explanation  of  term,  342 

heir  to,  has  a  vested  interest,  ib. 

UPANAYANA, 

what  it  is,  and  time  for  performing,    179  note 
a  bar  to  adoption,  180—183 

unless  (perhaps)  in  case  of  relations,  182 

and  in  Western  India,  183 

not  in  Kritrima  form,  265 

VACaESPATI  MI3RA, 

author  of  Vivad^i  and  Vyavahari*  Chintamani,  30 
VARADRAJA, 

author  of  Vyavahara  Nirnaya,  20 

VASISHTHA, 

relative  age  of,  17,  18,  20 
VICE.    See  Exclusion,  2 
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VIJNANESWARA.  27 

VILLAGE  COMMUNITIES, 

not  limifeed  to  Aryan  races,  6 

three  forms  of,  in  the  Punjab,  294 

still  traceable  in  Southern  India,  296 

fiction  of  common  descent,  297 

extinct  in  Bengal,  Western  and  Central  India,  296 

never  existed  among  Nairs  or  Kandhs,  298 

their  origin  attributed  to  polyandry,  303 

their  rise  and  dissolution,  308 

right  of  members  to  forbid  alienation,  306 

enforce  pre-emption,  307 

VIRAMITRODAYA, 

age,  authorship,  and  authority,  29 

VIVADA  BHANGARVANA.    See  Jaoannatha. 

VIVADA  CHANDRA, 

its  authority  in  Mithila,  30 

VIVADA  CHINTAMANI, 

age,  authorship,  and  authority,  ib, 

VIVADARNAVA  SETU, 

Halhed's  Gentoo  Code,  33 

VRIHA8PATI, 
his  age,  24 

VYAVAHARA  CHINTAMANI, 
age  and  authorship,  30 

VYAVAHARA  NIRNAYA, 

its  authority  in  Southern  India,  29 

WAJIB-UL-ARZ, 

its  nature  and  effect,  48  note. 

WARD.    See  Couet  op  Wabds  ;  Guardian  ;  Minor  . 

WASTE, 

hy  heiress  in  possession,  what  amounts  to,  872 
may  be  restrained  at  suit  of  reversioner,  ib, 
not  a  forfeiture  of  her  estate,  873 
may  result  in  her  disposse^ion,  ib. 

WESTERN  INDIA,  U^t^J^^^^    ^T^ 

evidence  of  customary  law,  3,  45 
works  of  authority,  29 
distinctive  doctrines ;  rights  of  females,  716,  793,  826,  829,  831 

adoption  by  widows,  42,  116 
Asura  marriages  recognised,  100 
Divorce  and  widow  marriage  allowed,  114 
secular  character  of  adoption,  134 

See  Adoption,  6,  7, 12 ;  Scccbssion,  7,  10,  11,  19 
WHOLE  BLOOD.    See  Halp-Bt^od, 
60 
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WIDOW. 

formerly  allowed  to  remarry,  112 
also  by  local  usage,  118 
now  by  statute,  766—757 
See  Adoption,  8,  4,  6. 15  ;  Maintbnancr,  1,  7  ;  Pabtition,  8  ; 
SuGGBBSioN,  10, 18, 14  ;  Woman's  Bstatb. 

WIDOWER.    Sec  Adoption,  2 

WIFE.    See  Adoption,  2,5;  Kbitbima  ;  Maintenance,  4, 7 ;  Mabbiaob  ; 

Pabtition,  7 ;  Will,  8 ;  Woman's  Estate. 
WILLB, 

1.  originally  unknown,  687 

not  specially  favoured  by  English  Judges,  ib. 
originated  from  Brahmanical  influence,  827,  636,  681 

2.  their  progress  in  Bengal,  640 

Southern  India,  542—647 
finally  established  by  Privy  Oounoil,  648 
effect  of  their  decision,  660 
disregarded  by  Sudder  Court,  ib. 
followed  by  High  Court,  661 
Bombay,  662 
8.  testamentary  power  of  minor  or  married  woman,  641 

onus  to  establish  capacity  and  intention  of  testator  tests  on 
party  propounding  will,  642 
4.  whether  power  of  devise  the  same  as  that  of  gift,  668 
does  not  prevail  against  survivorship,  664 
absolute  as  regards  impartible  estates,  666 
and  in  Bengal,  491,  668 
except  as  to  rights  of  maintenance,  627 
6.  devise  with  gift  over,  on  failure  of  male  issue,  686 
when  subsequent  event  must  happen,  669 
donee  must  be  in  existence  at  death,  659 

modification  introduced  by  Hindu  Wills  Act,  ib. 

6.  provisions  of  Ta^ore  case,  661 

trust  for  successive  persons  valid,  668 
provided  purposes  are  legal  and  donees  capable  of  taking,  664, 
666,  667,  676 

7.  estate  unknown  to  Hindu  law  invalid,  656,  664,  667 

estate  tail  illegal,  666 

restraints  on  alienation,  667 

trust  for  accumulation,  668 

unlawful  conditions  of  tenure,  664,  657 

postponement  of  estate,  668 

estate  left  in  abeyance,  671 

power  of  appointment  in  will  valid,  571 

8.  heir  takes  what  is  not  validly  devised,  576 

how  disinherited,  ib. 

9.  will  may  be  oral,  678 

no  special  form  necessary,  ib. 

how  revoked,  573 

operation  of  Hindu  Wills  Act,  576 

Probate  and  Administration  Act,  577 

wills  of  Oudh  Talukdars,  ib. 
10.  construction  according  to  intention,  678 
what  creates  estate  of  inheritance,  ib. 
when  vague  or  illegal  disposition,  574,  576 
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WTLLS— continued. 

devise  to  son,  its  effect,  847  848 

or  widow,  347,  526,  848 
11.  possession  not;  necessary,  676 

idiot,  infant,  or  disqualified  heir  may  take,  ib. 
estate  and  capacity  of  executors,  678 
of  what  documents  probate  can  be  granted,  579  note 
probate  of  wills  made  out  of  India,  ib, 
granted  by  Native  Court,  ib, 

WOMAN'S  ESTATE, 

in  property  inherited  from  Males. 

1.  different  meanings  of  stridhanum  in  Mitakshara  and  Dava 

Bhaga,  818,  823,  903  ^ 

2.  two  qualities  of  estate  inherited  from  a  male,  819 

scanty  authority  in  early  writers,  ib, 
origin  of  restrictions  on  alienation,  820,  821 

dependent  condition  of  women,  ib, 

influence  of  religious  principle,  46.    * 

3.  restrictions  apply  to  all  female  heirs,  822 

except  in  Bombay,  826 
text  of  Mitakshara  examined,  822 

held  not  to  applv  to  estate  of  widow,  825 
except  in  Pondicherry,  827 
or  of  mother  or  grandmother,  825,  829 
or  of  daughters,  828 

except  in  Bombay,  829 
sisters  take  absolutely  in  Bombay,  831 
share  on  partition  subject  to  same  limitations,  837 

under  Bengal  law,  839 
where  express  powers  of  alienation  are  given,  888,  848 

4.  nature  of  woman's  estate  ;  she  is  not  a  trustee,  840 

her  general  powers,  841 
acts  in  excess  invalid,  ib, 

bind  her  own  life  estate,  852 
has  full  power  of  enjoyment,  842 

may  not  waste  or  endanger  estate,  842 
represents  estate,  852  note^  866 

reversioners  bound  by  decree  which  binds  her  interest 
866  * 

unless  decree  fraudulent,  ib, 
effect  of  statute  of  limitations  on  their  claims,  667 
effect  of  declaratory  decree  against,  877 

5.  accumulations  made  by  husband  follow  his  estate,  843 

after  his  death  before  delivery  to  her,  ib, 
by  widow  herself  are  accretions  to  estate,  847 

unless  kept  apart  by  her,  845,  846  Twte 

or  mere  cash  balances,  847 
purchases  by  widow  out  of  her  savings,  845 
where  she  has  received  power  to  appropriate  profits  848 
their  descent  to  heir  of  husband  or  of  herself,  845  note,  848 

6.  her  power  of  disposition,  841 

for  religious  or  charitable  purposes,  849 
family  ceremonies,  t6.,  851 
husband's  debts  ;  maintenance,  850 

payment  of  debts  barred  by  time,  ib, 
necessary  purposes,  852 
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WOMAN'S  "ESTATE— cantinuecL 

arrears  of  goverDment  revenue,  858 
effect  of  her  eztravagauce  or  mismanagement,  ib, 
may  sell  part  of  estate,  though  possible  to  borrow,  854 
must  wait  for  necessity  or  pressure,  858 
must  profess  to  bind  estate  and  not  metely  het&elf,  654 
no  larger  power  of  over  self-acquisitions  inherited,  868 

except  among  Jains,  id. 
nor  over  moveable  property,  868 

unless  perhaps  in   Western  and   Southern  India,  and  in 
Mithila,  869 

7.  consent  of  reveihioners  renders  transaction  valid,  855 

whose  consent  necessary  and  sufficient,  855—861 

her  power  to  surrender  her  estate,  859 
in  Malabar,  861 
how  evidenced,  ib. 

8.  onus  of  proof  where  her  acts  are  disputed,  862 
evidence  to  establish  their  validity,  ib, 

9.  effect  of  execution  for  personal  debt  of  heiress,  868 
for  debt  binding  estate,  ib. 

suit  must  be  framed  with  that  view,  ib. 
for  debt  of  last  male  holder,  864 

where  decree  obtained  against  him,  ib. 
heiress  sued  as  representing  him,  ib. 

effect  of  suing  person  who   is  not  legal  represen- 
tative, ib. 

10.  remedies  against  wrongful  acts,  871 
only  reversioners  can  sue,  ib. 

to  restrain  waste,  872 

what  amounts  to  waste,  ib. 
result  of  suit,  878 

when  for  acts  of  stranger,  874 

11 .  declaratory  suits  to  ascertain  title  to  succeed  not  allowed,  874 

to  set  aside  adoption,  ib. 

or  alienation,  ib. 
are  at  discretion  of  Court,  875 
not  allowed  unless  refusal  would  injure  plaintiff,  ib. 

nor  for  collateral  purposes,  ib. 
their  effect  in  binding  third  parties,  877 
statute  of  limitation  in  case  of,  875,  876 

12.  equities  on  setting  aside  acts  of  heiress,  878 
none  whore  her  act  wholly  invalid,  ib. 
where  sale  in  excess  of  necessity,  ib. 

made  unnecessarily  to  pay  off  mortgage,  ib. 

13.  principles  of  descent  of  property  inherited  by  a  woman,  where 

she  takes  limited  interest,  819,  825—629 

dispute  founded  on  text  of  Mitakshara.  822 
where  she  takes  absolute  interest,  884 — 887 
in  property  not  inherited  from  males. 

14.  origin  and  growth  of  her  peculiar  property,  880 

early  texts  defining  it,  882,  886 
origin  and  meanings  of  sulka,  97,  888 
property  inherited  or  devised,  885 

does  not  involve  idea  of  being  at  her  exclusive  disposal,  886 
meanings  of  Yautaka,  Ayautaka,  and  Saudayika,  884 
purchases  with,  and  savings  of,  follow  character  of  fund,  885 
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WOMAN'S  ESTATE-coniinwed. 

16.  power  of  disposition  over  it,  886—890 

in  case  of  property  of  a  maiden,  903 
absolute  over  saudayika,  886,  889 

except  land  given  by  husband,  t6.,  890 

or  strtdhanum  inherited  from  a  female,  887,  902 
except  in  Bombay,  888 

and  over  property  acquired  by  her  as  widow,  889 
subject  to  husband's  control  in  other  cases,  ib. 
but  not  that  of  any  other  person,  ib, 
lapses  to  him  by  her  death,  ib. 
restricted  in  case  of  land  given  by  husband,  890 

unless  express  powers  of  alienation,  ib, 
power  of  husband  to  appropriate,  888,  889 
his  creditors  cannot  seize  it,  889 
extent  of  woman's  liability  for  her  debts,  886  note 
16.  principles  upon  which  it  passes,  890 — 904 

case  of  a  maiden's  property,  890,  908 

property  of  a  married  woman,  891 
descent  of  Sulka  by  Benares  law,  97,  892 
different  rule  in  Bengal,  693,  899 
of  Yautaka  by  Benares  law,  893 

in  Bengal,  896 
of  gift  subsequent  and  the  husband's  gifts,  898 
according  to  the  Mitakshara,  ib. 
the  other  Benares  writers,  ib. 
the  Bengal  writers,  899 
of  property  received  from  a  father,  900 
according  to  the  Mitakshara,  898 
of  property  inherited  from  a  female,  901 
only  makes  one  descent  as  etridhanum,  902 
reverts  to  heirs  of  woman  from  whom  it  was  inherited,  ib. 
preference  given  to  male  heirs  where  stridhan  of  seoon  dary 

species,  903 
chastity  how  far  essential,  904 

WRITING, 

not  necessary  in  case  of  adoption,  203 
alienation,  521 
wills,  673 

unless  in  cases  under  Hindu  Wills  Act,  676 
benami  transactions,  589 
partition,  671 

YAJNAVALKYA, 

age  and  authorship,  22 

YAMA 

of  the  Sutra  period,  17 

YAUTAKA.    See  Woman's  Estate,  13,  15 

ZEMIN  DARY.    See  Alienation,  4 ;  Impabtiblb  Pboperty  ;  Pbimogsni- 


THE  END. 
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Statutes  Relating  to  India,   A  Collection  of,  in  Two  Volumes. 

Vol.  I,  up  to  the  end  of  1H70 
Statutes  Relating  to    India,  A  Collection  of,  in  Two  volumes. 

Vol.  i;,  fi-om  1.^71  to  i 899 

Tarrant's  Digest  of  the  Decisions  of  the  Privy  Council i  to  be 

found  in  ^'Joore'is  Indian  Appeal  C/ases,  VoIh.  1 -XIV,  ord  edition 

Thomson's  Manual  of  Hindu  Law,  3rd  ed.,  revised  and  consider- 
ably iniprovctl,  with  an  Index 

Yencataramana  Aiyar's  Code  of  Civil  Procedure,  beiug   Act  Y  o£ 

1908,  with  notefci  and   appendices.     Second  edition,  vt^\\v.e<\  a.t\v\   tu- 

larged  ..         ^       ..  ..  ..  ..     1^0^;^^^    ^^ 

Yiswanatha  Sastri's  Civil  Procedure  Code      . .  •  •       ^^^    a    o 
Madras  Land  Estates  Act                      . .  . .        ^'-^^    ^ 

Yivada  Chintamani,  a  succinct  Commentary  on  the  Hindu  Lavf 

prevalent  in  Milhiia,  from  the  original  Saiinkiit  of  VachuspatiMiara. 
oy  P.  C  Tagorc,  2nd  edition 

Wigram's  Selections  from  the  Judgments  of  the  Privy  Council 

recorded  in    Moore's    Indian    Api>eaiK,   VoU.    1 — XiV,  Suth'viantt  s 
BriV)  Council  Law  Reporiii,  indiuii  Ap^H'als,  ^'r>lH.  i  —  T7.J 

*,•  Customers  who  have  not  had  previous  dealings  wtth  us,  should  remit 
Talue  or  part  value  of  goods  iri\'/i  order. 
We  usually  have  a  large  stock  of  Second  hand  Law   Books 
iifc  very  low  prieo.s. 
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